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L  I  C  E  N  C,  A  s. 

XmancIatofiipremiSetucutSandar  Inquiflcionis  recognouifecaQdaHk 
hancCommcncariorum  parcem  in  L.Exboc  iure.lfdc  Iu(li(ia|&  iore. 
Auchorc  BcncJi^o  yEgidio,  Vlyfsiponcnfi ,  ac  dignum  cenfeo  opu$ 
quod  eutiigccur.cum  aiidci.morumqucccrra  regulanihiidifsidcaCiquincciam 
gracum  forc  ijsqui  do(^rinam  cuciorem.mechodum  facilem.erudicioncmque 
aonvolg^iaiillQdiolefeAanciir*  Vly&iponc  jodieLuiiiarij  anoi  \6\6* 

Vlda  a  informa^ao  podefe  imprlmir  efle  Huro  inciculado  t.part.  m 
L.  Exhoc  lurc.^.de  luflicia  &  iurc.  £  dcfpois  dcimprcfTo  corne  a 
cfte  Confelhopeca  fc  confcrir,  &  dar  licco^apara  correc  9  fieicmclla 
aao  correra.  Em  Lisfaoa  ii.de  Feureico  de  6\6. 

1>0defe  UDpfimit  eftafegundaftffC  Aout.deFciwieicp  do 

DAoHcenfa  aofiippHcante^ra  podet  imprimireflaicgunda  parte  da  L; 
Ex  hoo  hiic. C^Iaftk.  U  inr.       «  qne  icm  do  Saodo  Qfficio^  tc  do 
Oidioaciokft  de^oisdcimpreifo  nioGoneia  kmk  laixac  ncftamcft.  A  |.  do 
Inlhode  fi6.  j-  %, 
.•r..J>2?^.       tfm,       Gmm,  M^^^ 

DAmos  Hcen^a  paU  q  o  liuro  conteudo  na  peci^ao  aciaia,q  he  a  fcgunda 
pactc  da  L.exhoc  iure.ffdeiuftic.  &  iure,  que  ora  compoi.  o  fiipplicancc 
Benco  Gil,poflA  coaerfifto  eomo  coiiftidi  ceiwUb  dc^  Padie  Fcs|  Ancooio 
Seqneii»  leaedoc  pdrla  no  original,  qiie  o'  impceiro  ebococda  com  o  dico 
orktnaLIitbgetoifjlittdeliui^  ' 


Alxao  cftelloro  em  qainhencos  U  crinta  reis  em  papclk  A  S.  d&Uocito 
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£  f  uris  coCraAibus  mulci  (cripfcrunc,  n6  tanc^m  ^  HoArlsi 
fcddce  Thcologis  Viri  dodlifsimi  lu,culcntos  hac  de  ri 
cra^cuscdidcruc.Quod  mc  ab  huiulcemodi  infticuco  ar<^ 
ceiepo(!ec$  pcai(cccimquiiqu«  ali j  accuracei  de  clegancef 
fcrip(eruDC,  cranicc^iece  noa  cnrojiiperare  npmEakjo^Cxctr&ni^qiiia 
iniiucribrumconciaAuuniniateriapercinec  ad  cex.  quemcommen. 
Cari  iofticui  i  ocpcum  opus  pro  complcmcnCQ  (ii<|,  iUorumquakm* 
qiialem  craira^uni  (lefiQcrabacjiddrc6  y  his  ifaidijs  labdrcm  meum 
mbcrahQremm  ieniikE5maxim^qqia  coo^a^ttMm  m^fieria,  laca 
nmlcAimefl,vnaRsac  magna  quidem  tHrin  noAri  pactemanijple&nsi 
in  qua  ecfi  mulciicripiiflcnc ,  mulca  camca  quc  icripca  non  func,  non 
raro  oftruiicur.Quau,ci^o,denieffchacmu.baft  GOfuofa^  qui  pri» 
mi  in  eam  ftlccmimfniicnmc ,  operari}  quideiii  boni  ac  dili^enceS| 
vberes  manipiilos  porcaueninc  j  ego  veroiquafi  meflbram  vcfligia  Ct» 
quens ,  rcmancnf^s  fpicas  mod6  colligam ,  quas  hcneuolo  dc  crudita 
Le^ori  proferam.Eascamcn  primilm,5c  laborc  omnem  meum,  agri 
Domino,id  cft,  vniucrfi  iuris  Authori  oflfcro,Dco,  inquam,Opcim.& 
Maxim.Immonali,Bencdi6bo,Omnipotcnti,in  Perlbnarum  Trinitaci 
vni,  ac  (bli  Deo,mundi  Domino^acque  eius  iu(li(simo,fapicnC((simo< 
^ue  Redtori,  Immcnfb,  Infinico,  acquc  Incircunfcripto  ,creacuraruni 
omnium  pro  nutu  fuo  (cmpitcrno  Motori  immoto  ipfo  in  (c  perma- 
nence,nul(iusindigenti  ,&  bona  omnia  alfacim  vniuerfis  clargienti| 
fummc  bono,ac  fummo  &  aeccrno  Bono,  per  quem  fa(5ta  func  omnia, 
&  cui  omnia  (eruiunc,cgo  Bcncdi^us  hoc  ipfo  operc  laborequc  mco 
ieruirc  (ludens,  opus  ipmm  dico;  vt,cuius  auxiliocaipcumcft  &  abib» 
iMQiiivtidem  acccpcum  concinu^  rcfaxacui: 


Digitized  by  C 


5 


I  N  I  T  I  L 

S   V   M   M   A   R  I  A: 


CtturJi  definitio- 
ne  contraSius  fcri- 
f>ta  ahVlpian.m  L 
labeo.  §*  contracln 
ff.de  Verbor.figni" 
ficat.  ^  anconuenttorut  inqtti'- 
hus  ex  V«4  tanmm  parte  orttur 
obiigatto^aut  etiam  tx  mlla^quia 
liberatorta paBa  funt^  dijlrom 
Uus<t  appellattone  contraBus  com- 
prehendantur. 

(^(erumVocabula  mutabiTta  funi 
adcommune  bominum  placitum^ 
non  ad priuatum  cutujjuey  fic  in- 
teUecla  L%»f.de leg.  i.  vbi  immu- 
tabilia  dtcuntur^  hi  traditur^pro- 
priam  cuiufuis  neminis  ^feu  vocO' 
bult  figntfica  tionem^  ad  rei,  quam 
Jtgmficat ,  Jubjlantim  <7  dtfi- 
nttionem  pertinere, 
LabeontSiO'  yipian,definitio  i$n- 
traSiutd^enditnryfecundum  Jiri- 
Bam  contraSlui  definitionem,  Et 
tradttur^ftipulationemfdr  couen-» 
tionesaliasy  in  quibus  ex  Vna  tan^ 
tum  parte  oritur  obligatio^contra" 
Siuj  etiam  Jrequenter  appeUari  A 


lurifconfuUis^er  Imperatorib.abf' 
que  tmproprtetatis  vitio, 

4  Appellatione  contraSlus  in  /fatu-^ 
tutts  etiam  veniunt  conuentiones 
mquibnsVna  taiuum  pars  obli" 
gatur,  qua  contraShts  nomine  in- 
teUtguntur  ex  comuni  vju  loquen'. 
diy  qui  loquendi  Vfus  magis  atten" 
4itur  qudm  prepria  VerJt  fignifi - 
tatioyin  quacunque  dijpofittone. 

<|  Jgitur  de  antiquitate  contraSltiH^ 
(^quinam  iUoruminMntUiprittf 
fuerit. 

6  Donatio  duobus  modisconfidera^ 
tHr,<s^  primo  modo  (umptam^ett% 
antererum  dominta  inuenta  inter 
hemintt  vfitatam  fuifie ,  proba* 
tur. 

7  TraditUTy  donationem  altcro  mo^' 
do fumptam  .^fecundum  quem  eU 
<ontraEius  babtlis  ad  tramferen" 
dum  dominiumj  prtus  quam  con^ 
uentiones  alue  inter  homines  non 
fftifSe,fed  ^rmutattonem  omnet 

itmporeprMefltJfe, 
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Ontradum  ( vc  a 
kicfinicionc  illius 
>  incipiamus ,  iuxta 
'rc£laciocendi  Mc- 
I  thodum,  quia  fc- 
'cundum  Ciccroni 
llb.i.officior.omnis  quaE  dcaliqua  rc 
fufcipitut  irtftitutio  ,  dcbec  ^  dcfini- 
tionc  proficifci,  vt  intclligatur  quid 
fic  id,dc  quo  difputacur  )  dchnic  VI- 
pian.cx*  Labconc,  cireyltrd  citroque 
©bligacioncj  quod  Grztci  fynallagma 
Vocancin  l.labco  i^.^.coritradtum.ff. 
dc  vcrb.  fignificat.  cuius  vcrbi  Grxci 
ecymologiam  dcclarat  Alc.  ibi,  fupcc 
Vcrti^  cdnCradum  i  vbi  cciam  dcillo 
aic,  pfobabilc  cflc,  dici,  quasi  contri 
fcu  vicifsim  a6tum  ,  &  quod  hoc  fig- 
tiificat  vojt  ba:c ,  contrx^us.  Vcrbumi 
auccm,tf^W/^i/itf,  irt  dcfinicionc  poficu, 
non  fic  accipicndum  cft,  quasi  con- 
Cra&a<;  fic  fdrmaliccr  obligacio  ,-  fcd 
quod  fic  caafa  obligacidttis  ,  vf  ingc- 
tiiosc  aducrcic  Leoiiard.  Lcfsius  dc 
*  iaftic.&  iur.Ub.i.  c.17.  num.i.&  ancc 
eum  Soc.cod.tra6t.lib.tf.  quxft.i.arc. 
1..  qucm  rcculic  Azor  infticuc. 


lib.<^.c.i.qiiaF(l.i.  com.  &dcfinitid-" 
ncm  prxdi£tam  pcr  cffcdum  tradi^ 
tam  ciTc  ,  fcripfic  Rcbeli.  de  obligat; 
a.parc.Iib.i  quzd.i.  num.i.  obligatid 
cnim  cftcffcituspcE  contradtCi  pro- 
du6tus  in  concrahertcibus  ^  idcircd 
Lefr.rtlinl.  fcquenci  dcfinic*  vc  con- 
tra£t'us ,  fit  (igrtum  cxccrnufii  pra6ti- 
cuni.vlcrdcicrdquc  obligacidtitm  c)C 
confenfu  concrahcncium  paricns  : 
quodnomincGr^co'cIarius  indici- 
ri>aic.  £c  hzc  (juidcnl  dcfinitio  a  lu- 
irifconfulcis  non  diftbnac  i  faiccm  i 
inence  illorum^qui  brcluca^i  ftudein- 
tcs,  dix-crunt,  concra£tum  cfTe  vlcrd 
cicroquc  obligacionem,  cife6tumreii 
&  caufam  formalcm  connderanccs  iii 
dcfinitionc  illiils. 

Przdi^tavcro  Labconis<fcu  Vlpian. 
vcrba  magnam  Scribentibus,non  Ii^- 
riftis  tantum,fed&  Thcologis  ahfani 
pr^bucrunc  largz&afsidux  difpuca-- 
rionis  indcfinitionc  contradtus  ;  vi- 
dcnc  ciiim  >.a  definitionc  przdi^ti 
cxcludi  ftipulationem,  donationcnl^ 
mutuum,  &  conucntiones  alias,  iri 
quibusQon  naicitur  oi>iigatio  vltrcf 
•   *         A  cicfd. 
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.  m,  I  l|>itllllHK  ihMlfafliikn  pariei  H 

iabert(saaoaiitioties,iI)<i;,<'tque  \ttz 
in  quibus-'  vtiflnquc  nafcituc  obliga- 
tiojin  rnalris  Iutifconrultorum,&  Im- 
pcracoium  rcfponlis,  contraftus  ap- 
peliantur  1  de  mucuo  e(k  tcx.  in  i.i.  ft. 
«MlijHHllckin  Li.C  deobtigat.  & 
idram/dcrftipulatione  i  ibid.  8e  in  L' 
▼llic.C.vta£l:on.  ab  h^red.  &-contra 
li(jrc  1.  incip.  &ia  l.fi  donarionis.C. 
de  his  qu*E  vi  mec.vc  caul.  fiunc,  vbi 
cciam  donacio  appellaturconcratlus, 
ficoctt  in  I.  connato.C  de  fid.in- 
ftcgmenc.  Vbi  Imper.  atc>  Coiur§Sm 
vtiubthmmh  d»tMShnum ,  vel perniiiu- 
ihnum,  (^cdt.  cum  alijs  cicatis  a  Ti- 
raq.dc  lcg.connubialib.glofT.f.  num. 
48.  aMcndo^.  dcpatt.lib.Lc.4.num. 
aS.vcrfic.Sed  certe.  Mantic.de  tacic. 
fieambig.  conuencionib.  lib.ucicul.j. 
Da.4.&  f  .rom.i. 

Quarc,glofl*.noflraind.$.  concra* 
ftum.intelligic,  concraftum  ibi,  pro- 
pric  accipi ,  iccnndum  c^uod  ab  VI- 
pian.dcAnicur,  largeverO)  fldimpro- 
pri^ieonuencioiies  illas»  in  quibus  ex  . 
▼natancum.parcenaicicur  obligacio, 
contradusappellari»  yc  in  lcgib.  cica- 
Cis.&alijs,  idcmrepctitglofl.  i.  in  d.l. 
concraftus,  Barc.  d.i.  fi  donationis,  & 
ia  l.i.fT.  dcpr^fctipc.vcrb.  &  in  d.l.  ' 
Labeo^.edncradum»vbi  gloCmente 
tenendam  moncc,proftacuci$qu«in 
Concra£Kbus  loquuntur )  ei^m  enim 
propric  nncaceipienda,in  ijs  dcmam' 
erunc  incclligcnda  qui  reciprocam 
producunc  obligacioncm  ^  cum  quo 
communis  ailcncic  tefte  AIg.  d.l.La.  • 
beoiin  pcinc.  vbi  hasn  limicac;vcnon 
pcocecMt;  quiuido  cadem«.lllcufi  ra- 
iio »  qose  eft  in  alijs  contradibus, 
«que  rcpcriturin  his  qui  ex  lata  Cg- 
nifiGacione  concraftus  criam  dicun- 
cut, vt  inexemplo  quod  adducic ,  de 
moiiero  a  ftacuto  prohibira  concra- 
heteabsquc  agnadconiehrot^-Qticid 
cciam  in  ftotncitooctefte^s » n  «n- 


propria  verbotom  (ignihcatiofldnilB^ . 

cacur  propccr  idcnritatis  racioncmt 
pluribus  rclacis  cradic  Mantic.  d.  cf- 
cul.  3.  num.  ii.pcr  I.  his-folis.C.  do 
rcuoc.  donacionih.  i.  nominis  tC 
rci  vcrbum  cxlcgibus  iF.  de  vec- 
bor.  fignificat.  com  alijs  ab  eo  d* 
tacis . 

^r^didam  vcr6  Glofi'.&  Barr.fcn- 
tcnriam,  ac  definitioncm  contradus 
recipiunt  cotnmunitcr  Sciibcnt.  tc- 
flc  Gaiiaul.in  rubr.if.dc  vcrbot.  obli» 
gac.  num.iai.  &  Crott.ibi  a.le£tcoL 
peno]t.ver(icol.Seqoor  commonem» 
74endo9.d.  cap.^.  num.i^.  A^ord. 
cap.i  quxfV.t.verficul.Communis  cft 
omnium ,  Molin.  dc  iuftic.  i.  tora. 
diiput.  15 1.  qu^  cft  prima  illius  Com. 
num.  final.  qua  in  dWpucaciono  tres 
acceptiones  contraftos  refert 
Conrrad.decontra£t.quxft.  i6.quas 
Asor  loco  citato  afcribtc  gloiT.  in.d. 
§  contra^liim,  vnam,propr)»,  dcqua 
Labco,&  Vlpian.m  d.§  contr.^^Vimi} 
iccundam,  latiust  ac  minusptopric» 
qoaodp  ex  vn*  tanc&m  p^rte  caicitoc 
obb'gacio,vtin  donatione,(lipulatio* 
ne>motoo»&fimilibaSitertiam,quan-  • 
do  cx  nulla  partc  oblig.uio  oricur,  vt 
in  acccpcilarionc  ,  &:  liberatorijs  pa- 
•  £tis,quibus  nulla  in  pcrfona alrcru- 
trius  inducicur  obligatio ,  fed  magis 
qoar  erac  collitor ,  8c  tamen  talia  pa^ 
Cla»i;tiam  concradus  appellancur,  • 
lato  fuinpco  vocabuldt&impropcic» 
fecundum  Alc. d.  1  Labco  in princip. 
Tiraq.  dc  lcgib.connubialib.d.  glofl". 
f .  num.  16,  po(i  muUa  ab  eo  con- 
sefta  in  praecedentib.  cxnom.;.  qui* 
Dos  proDftre  intendtc »  appeliations 
contra£tus ,  etiam  didraftum  veoire» 
quando  rationis  diucrfitas ,  aur  ma^ 
tcria  aliud  non  fuadcat.  Eciracres 
has  acccpciones  concra^us ,  a  Oo-*  ^ 
ftorib.  communiter  ctadi  >  affirmac  * 
^|in.  eosfecotos  d.difputjit«  tfi. 
^faifioal,  inftn.conccaSoc.dciu(L 
l^?  Ub.^. 
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lib.^.qu«ft.£.arc.i.  nuUum  efle,  nec 
poflc  dici  contradhjm,  arbitranrcm» 
nifiqui  pra:di(5taLabconis,  &  Vlpia- 
ni  dcfinicione  comprehendaiur  y 
quod  illo  cacico  probauic  Aragoo.do 
iuftic.&  ior.  qucft.  77.  ante  articii].f . 
€01.4.  ad  med.  Socum  vero  eciam  ci^ 
CaCt  &  confucac  Frac.  Ludouic.  Lop. 
in  inftru£kor.  negocianc.  lib.  i.  cap.u 
colum.2..  verficul.  Ac  vcro,  Mcndo^. 
d.cap.4.  nu.28.  veclicui.  Socus  cciam. 
Vbi,8e  numer.  feauencib.  contra 
«cNDmunem  lacifsimeconcendiCiCam 
propri^  eflfe  concradumj  ftipulado- 
nem,  &  conucncioncs  alias  ,  cx  qui- 
bus  oricurobligacio  in  vnius  cancum 
pcrfona ,  quameropcioncm  flc  vcn- 
dicionem  ,  8e  rellquat  9  in  qoibus 
Ytrinqueobligacio  darar)  necdcfi- 
nicionem  concradus ,  illam  eflfc  *  af> 
firmac  ,  qu^  lurifconfulcis  Labconi, 
&  Vlpiano  in  d.  I.  Labeo,^.  concra- 
^m  ,  communiccr  alciibitur  ^  ad 
quem  cex.  pon:  aliquos  aliquorum 
intdleftus  ab  eo  relacos *  refiic»- 
tos  y  oouum  afsignac ,  num.  3;.  di* 
cens  ,Iurircoa(blc.  ibi,  de  dcfinitio* 
nc  concradus ,  prouc  cft  fubftancta, 
feu  clTentia  illius,  nonagcrc  ,(cd  do 
vocabuli  ftgnifieacione  ,  iuxra  fub- 
ieftam  maceciam  ticoU ,  fiib  qoo  lex 
iUa  ficuaca*  cft  %  ac  candem  num.  |f . 
ocpcam,ac  iargam  dehao  re  difpu- 
tationem  condudcns ,  cradic,  defini. 
tionem  contra6lus  efle,duorum,plu- 
riumue  ad  produccndam  obligacio- 
ncm  confenfum :  qufcfteadcm^quje 
fiadicur  a  Ludonie.  Lop.d.eap.i.poft 
ioit.  Sed  in  eo  dificnciaiif  9  qodd 
Lop.  in  pTQdifta  concra^us  ddiai. 
tione,  Goncradum  laco  fumptovo- 
cabulo  incclligic ,  agnofccns  d.  vcr- 
fieul.  Ac  vcro ,  ftridlam,  ac propriam 
defi,nicionem ,  eam  efle ,  quasab  VI- 
pian.  feribicor  in  d.  concradum, 
quodomainoinficiacurMendo9.tex. 
iwiro,  aocide  defiaitiooe>lodd«iig- 


nificationt'¥ocabaii  i»mi0^%m 

ramque  ac  propriant^contfa^hB.-do 
finicioncmjillam  efle,  quamafsignati 
qua  cam  vcrc  ac  piopne  copcehan? 
duntur  concradus  !i:^gacor^.Ycnii| 
que,  qoam  exvnacaiicifn  parceidli^ 
nino  vero  manenc  excluia  liberaaoRl 
ria  pa^a  ,  quibus  nulla  concrabiSW 
obligacio  ,  fed  qua;  erac ,  din'o!nicmt 
Quod  vcr6,conCra£tus  nomincjpro- 
prieetiam  is  incclligacor,  qui  cx  vna 
tancikm  latere  obligacionem  prcMda- 
dCfCoocra  communem  probac  Maot* 
tic.d.cicoL|.num.f.  cum  fcqucncfb.' 
in  quo  conucnic  cum  Mendoj.  & 
num.^.  ibi  rcfpondcc  poft  alios  quos 
tefert,  ad  ccx.in  d  l.Labco  ^.concra- 
ftum»  ibi  nbnalsignari  veram  &  per"* 
fcAam  definitionem  contraftus  %  fed 
msgis  eife  ftnftifiimam  luris'  inter* 
prccationem. 

1.  Ego  r|Uiclcm  ,  ctfi  agrtofcam 
Vlpian.in  d,$.contra£tum,vcrbi,  rtf/*.^ 
traiiufy  iigniiicacioncm  inculca^  cjt 
Labeone  loriiconrulto ,  negare  tam^ 
non  poflbm  ihao  ipfa  fignificationtf 
yocabuUidefioition£  illius  infinuafle^ 
qui  enimdicit,  concraftus  fignificac 
vltro  cicroque  obligacioncm,diffinio 
vtiqoe,6oncra6lum,obligacioncmvi- 
trq  dtcoqo^  eifei  ficutciui  aic,homo 
fignificacanimat  ractonale,c5ftciuen<^ 
ter  ait,  homo  eft  animai  nuionalff. 
Quanuisenim  rerum  nomina,  fiJoa 
fcmpcrearum  fubftantia,ad  comuno 
homijnum  placitum  mucabilia  fmc 
(quod  enim  diaituc  in  I.3.  tf.dclcg.t«' 
quod  rerom  vocabnla  immommi^ 
func  •  de  ?fii  prinaco  inceiligiciir  >  vt 
iliooonimiine  rdaomen  mutariajo; 
queat-,  non  ver6  de  comisuni  lioml>> 
num  vfu,  &placico,  quo  rcnim  vo-' 
cabula  mucabilia  funr ,  quia  ad  pla- 
cicum  inftituta  fiin;  )  &  ide^ ,  qoi 
didt  nomen  rd»  quod  eft  accideat 
ad  illam  excrinfecnm»  tt  mocabl-' 
lo»  dua  definicionem  .  non  dicir, 

qua 
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ml^^^^fbtt^^  jiiius  •  dcnq^  j  ta- 
mSn  cfuT  vuftVxprimcrc  ,  quam  rcm 
§ghifi£qc  nomcii  aliquod  fcu  voca- 
Buiurn.,  jion  ttvcims  «  ac  clari^Si 

P^V^^v^'*'^  rttbftan- 
)fti  (c\i  titii^7t  flHos » voti  coitipos 
|dUtcc:  vc  pacec  in  cxemplo  propo- 
4lp  dc  illo  qui  vulc  cdocerc ,  quid 
fignificcc  h?c  vox  , /;<?w^;.  Quinimo 
illa  cft  vcra  ac  propria  vocabuli  {ig- 
niHcacio  «  qu^  eonuenic  de^nicioni 
fd  «ouias  eft  vocabaltim«  vcexBarCi 
In  1.  omnes  popuii ,  num.  ^9*  S,  (te 
iuftic.&iur«  &  in  Llibcrorum,  num. 
II.  ff.  dc  verbor.fignlficac.  Arec.conr 
5.  num.  t.  cradic  Barbof.  in  4.  parc. 
rubr.  S.  foluc.  macrimon.  num.  pe- 
noic.  in  fin.-  U  (equenti.  QitanaiS 
cfgo  dicamus » Vlpian.  in  d.  §.  eon* 
tradum»  ilgnificacionem  vocabuli 
cdoccrc  ,  voluiflTc  ,  iuxca  fubicdlam 
illius  cicult  maccriam  ,  faccriquoque 
debcmusyvc  munus  fuum  bene  ad- 
imjplercc,  incencam  nominiSj  fco  vo- 
cabttli  figtiifioationem » per  rei  fub- 
ftaDciam  edocuiiTe  propoHca  deHni' 
ciono  ilHus :  quod  vccba  illius  elare 
oftcndunc ,  &:  vcl  faltcm  vcrbum  iU 
lud,r//f, quo  vfus  fuic,diccns,  con- 
tr;i6tum,  vicro  cicroquc  obiigacio* 
ncm  "efle. 

|.  Qttai^»  eam  Gloflr.Barr.  re» 
liquis  commnnem  bane  eoncradus 
definicioncm  pr6bo  ,  canquam  ab 
Vlpian.  exLabconc  cradicam,&  ap- 
probacam.dummodo  dc  (Irida  con*' 
tra^s  definitione  aocipiamus  ;  ie« 
«ttndiiffl  qttam  deiiaicio  i  Ittdfoon* 
ltiic,ibi  nadiia  procedic,vccomma« 
nicer  aecipicur.  Neo  me  in  concra- 
rium  mouecid,quo,quiGommunem 
hanc  concra£tus  dcfinicionem  dam> 
nanc ,  moci  func»  nempe  >  ilipulacio- 
iiem>donaclonemr  mncttttm,  ftcon* 
uenciones  aiias  >  qttiboi  ez  vna  un- 
crim  parco  ocicttrobligacio ,  praediAa 
dcfinicione  non  cooipcefaendi»  U  la- 


men  a  lurifconfulc.  &  Imperatorik 
quos  propric  loqui ,  fas  erac  ,f  &  iia 
crcderc  dcbcnius,  non  rar6,  concra* 
^usnomine  appcliarii  faceor  enim, 
conoentioncs  qu^  t%  vno  uniKm 
latereobligaciooem  prodocnac,  a4 
ftridam  concraftoc  figniiicakioneiii 
hon  pertinere  ,  fccundiim  quam 
dcHnitio  proi:cdic,  vc  diximus  •  non 
vcrd  i  cx  I10C  fatcri  compcllimur, 
Co/iuenciones  prxdidas ,  impropric 
appeilari  concra^s  1  poceft  em*m 
idem  verbum  iacam  »  fie  angttftam 
ngnificacioncm  iiabere,&vcramqae 
propriam,  vccumalijs  ab  eo  rciacis 
tradic  illuftrirs.  &do6tifl'.  Mantic.  d. 
lib.  I.  cicui.  5.  num.  7.  Gaiiaul.  in  d. 
rttbr.,de  verbor.  ol>ligac.  num.  laf. 
vbi  ad  hoc  citac  tex.  in  I.  ceceptitia 
C.  de  condic.  pccun.  &  in  1.  calit 
fcriptura  ff.  dc  icg.  prim.  in  vcrbo, 
fecunU  :  quod  canien  vcrbum  iioc 
non  probat  i  quu  pccunix  vcrbum 
ex  propria,  &  originail  fuafignifioa* 
tiooe  lati(simc  pacct ,  non  folnm  no- 
meratam>4f  qus  pondere,  numero» 
&  menfura  coniiftnDC«  ampkAens» 
fed  res  omnes  qua;  in  patrimonio 
noftro  func,  corpora,&  iura,vc  pro- 
bac  I.  rci  appciiacio  i.  pecunia:  ver- 
bum ,  I.  pecuniae  nomine,  (T.dever- 
bor.  figniiicat.  d.  I.  cecepcitiai  ad  iin; 
&  tamen  aliqnando  iblom  dcr  ijs  in- 
telligitur  ,  qu^  pondcrc  ,  numero* 
&  menfura  confiftunc  ,  vc  in  d.  1. 
caiis  fcripcura,  i.    ^.icem  mucuum 
ff.  fi  cerc.  pec.  quod  euenic  prop* 
cer  vofaincatis  conicdttum «  &nott 
propier  fbiftam  verbi  fignificatio.  . 
nem ,  quod  um  comprehendic  ilia» 
quam  alia  ,  ex  originali  fua  (igni. 
Acationo  »  vnde  propria  innocef- 
cic .  . 

Qudd  fi  magis  placcac,  lataffi-fis^ 
nificattooem  vcrbi  alientus  1  qo£l 
vnum  figni^cac  in  (Irida (ignificacio- 
ne,  U  aliud  in  lau»ad  improprtam 

fpeftare» 
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Initiumy  jD  e  dejinit 

fpe£^are,  vt  exalijs  quos  rcFerc,  pro- 
bac  Batbol.  ci.  4.  part.  rubr.num.  vl- 
xim.  no^idcirco  culpandi  func,  qui 
aliqiiando  doftrinae  gnda  •  verboni 
aliqnqd  impropria  figntficatione 
famptum  vfurpanc ,  vc  contingic  iis 
qui  mccaphoricis  figuris  vtuntur 
absquc  improprictacis  nota  vctba 
irpproprianccs  ,  quia  hoc  cx  cau(a 

•  fic(  fic  ergo,  imptopriecacb  vitiotti- 
baendom  non  eft  •  li  dicamos ,  lurif* 
confulc.  Imperatores  ,  aliquando 
donationcs  >  &  conuentiones  alias, 
contr.n£lus  appellaflc  ,  improptic 
fumpto  vocabulo  ;  id  cnim  cx  caufa 

'  cucnic,  vcl  do£ttin{gracia,  velpro- 
pcertverbo|;ttm  cempendiom  9  dnm» 
de  iUis,  KalijS  iimolver^  concrafti- 
bus  loquences»  Sc idem  ^o^  ia  on»* 
nibus  Ibtuentcs  ,  omncs  vno  con- 
trailus  nominc  nppcllanc  ,  vrviclcri 
eft  inl.  concra^us.C  dc  £d.  inrccu- 
meacl.fi  donatjoiiis.  C  deliis  qoasL 
vi  jnet;v(i  caoC  fiant«  1.  |ix|Dis.Cf.de 
ptxfcripc.  |o.  vel  40.  annor.  I.  i.  ff. 
iLccrc.  pccar.  fF.  de  obligat.  & 
aftton.  cum  plcrisquc  alijs ,  quibus 
facilc  dcprchcndcrur,contra£lus  no- 
mcn,  dum  ad  ilipulationes,  dooacio- 
nes^Sc.conoenciones  fimiles  tefier* 
tor  ydoftrinat.cania»  &vcvcrborom 
inculcacio  &ptolixitaseuitecor,vfur. 
pari  i  quod  quidcm  improprictatis 
uota  dignum  non  cft  ;  prxfcrtim, 
quia  cum  rcs  incelligicur,  minus  do 
nomine  labocandum  eft ,  fecundum 
Ctcecon.in  Topic.  qoem  setoht  A«« 
corC  in  d.  I.  recepticiat  Yecb.  voca- 
bttla.C.deconi[lic  peciio.  vbicciara 
notauit  ex  tcx.  ibi,  controucrfiam  de 
oominc  pcrtinacibus  rclinqui.  Hzo 
crgo,  prode&nitionc&nominecon- 
tiaAas,m(»ddfaiisrmt,  quascoadiu- 
.•  nac  ipfios  nominis  ecynotogiai  fop. 
in  inido  addo&a  ez  Alc  in  d.  L 
i^ibeo. 

.  4.    Hodie  vero  communi  Uh 


(j^crigln.L0uira&4  ^> 

qucndi  vfu  tam  vcfiJW^  &  intclh- 
guncvir  lub  conrra^u^^n|E>prtinc_,flipUe 
latio,  donac^Oj  &  c^g^^ntioucs  dhzt 
in  quibtts vnatancuip  p^r;  obligatur^ 
quimvtrinque  obligatftn^  Q^l^ra* 
tione  9  itatuto  de  cQii||^ibQs 
qucnte  omne$comprchcnduntur,vt 
tr.-idic  Gali.iul.  in  d.  rubr.  de  vcrborrf 
num.izy.quodmdi^natione  loqueps 

{>tobat  Tiraq.  cunji  relatis  ab  eo  do 
egib.connubialibL  glofT.  5.  4  n|i<50i 
&generaiirer  Mancic  d.cicu].|.nttin< 
9.  quia  ctfi  ftatuti  vcrba  ,  proprid 
fint  accipicnda  I.  }.  §.  hxc  verba  ff< 
dcncgor.gcli.cradic  Bald.  d. ).  con* 
tradus  col.  z.  vetficul.  Quid  cnimfi 
ftatotttm,quia  ftatoca  inftar  ftipnla* 
tionis  cenfencor ,  tc  func  fktiCti  m-' 
ris,  vc  ait  Tiraq.  qui  Bald.  retnliti 
glofl".  5.  num.  4j.  ad  fin.  communis 
camen  loquendi  v(us  in  flarutis ,  &C 
vbique  ,  primum  locum  habec  ,  vc 
Dout  Bart.  pcr  tex.  ibi  io  l.libto* 
com  §.  quod  tamen  Cafiias»  in  fin* 
ff.  de  leg.  terc.  te.  Ihi  glofia  penolc« 
fecundum  quaroi  vfas  omni  regnla?» 
omniquc  conflitutioni,  iocxaudicn. 
dis  fcrmonibus  derogatfoIns,&  quia 
fiadi  eft  ,  nulla  iuris  conAicuciono 
mocari  poteft  |  quod  edam  per  cex» 
illonin  d.f.CafsiBS9  cndidic  Bac« 
in  1.  ulis  fcripcnra»iiQn.  a.  in  fin.  ft*.  , 
de  leg.i.  vbicomrouni  omniumcal- 
culo  cfle  reccpcum  ,  debcre  magtt 
atccndi  communem  vcrbi  fignifica* 
tionem  ^  quam  propriam  •  afifiimaf 
Conac.  lib.    variar.  cap.  j.  aaiBcr.i» 
qot  legcs  ,k  Dodoies  ad  hoe  atle^ 
gaCj  vitraqaos  idem  tradit  Simanc. 
libro  z.  dcprimogcn.  cap.dccim.  la- 
tc  Mancic.  dc  conie^ur.  vlcim.  vo« 
lunc.  iibro  ).  dcul.  B.  cx  num.  x.  U 
de  ambig.cofiuencionib.  d.libro 
titaL  |.  nom.  10.  de  quo  latius  pec 
cnndem  eod.  tiadac  lib.  1.  dail.  8;. 
cxnaro.ii 

5,  Dcaotiquitace  cdtra£i:uum  ac 
'   A  j  ptiori- 
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Itlj^^Komlaufn^i^^^^^^  cxcitcnc  i 

curiofaiduq^gatip  ciV,  qux  ic  iiobis 
pLj^^y^m.ol^^  %t  inea  pr^rogaci- 
li|to;^|epfl  p0(uVjS<^  anti  quitatit;  dooiP» 
^ohlCcibuic  hobUis  &:  acuci  ingentf 
tpil0om.  Ferdinandusdc  Mcndo^a^ 
do  pad.libj.c.i  num  final.tn princip. 
Vbijdonacionis  concra£lum,primum 
omnium  vficacum  ,  &  recepcum  ab 
omnibiis  fiitlTe ,  fibi  ftfmper  perfoaw 
£i(re,ibrip<iCkidqud  aalla  auChorttatd 
ihociiff,  Tcd  ipfa  hominis  nacura ,  ad 
inirerendum,&:  indigcntium  ncccfsi, 
tacibus  fubucniendum  prona  qua 
dcinccps  libcralitacc  frigpfccncc  cx- 

£erunc  concra£tuS  ahj ,  qui  etfi  a  lii 
ecaUtdce-profieircunCarjnon  Camen 
Iniltis  ica  pbra  &  perfc£la  HbcraliCa» 
fepericut  propcec  reddendi  onus,cu- 
iusmodi  funt,mutuum,  comodatum, 
&  prccarium  ;  poft  quos ,  humanis 
vftbus  &  necefsicace  exigccibus,  onc': 
tofii»  eoncci6hii  dncroduftos  ^ifTcr 
Aic,&  incef  eoA  perdiaCacioDem  prt^ 
Ipam  fiiifleiopinatut^ 

Ha:c  Fcrdinand.  qux  anttf  cuni 
Opinatus  eft  Grcgor.  Tholofan,  Hb. 
II.  Syntagmac.  iuc.  c.  i.  num.4.  &  y.' 
quem  ilie  retuHt  d.trad.  de  pad.lib.f; 
c.4.mim.)(.vbi  rcripfic»donationem^ 
^ciovstn  oiifniQm'iiiris..^n  n  u  m  cpa^ 
4icncionum  pofl:  rerum  dtmfionem* 
«Kciciflej  idemciica  hoc  proculic  iu- 
dicium  Tholofan.idem  lib.18.  c.  tj, 
nu,  t.  vbi  fcripfic,  quod  trcs  fucrunc 
roodicransfetcndi  dominij  praecipui^ 
&>piiartf  oft  f  ecoCliidiliifiotteiau)uo-> 
Kom  vnas  |ierriioCacitf  (bic,  iaCcr«ot^ 
qQHopeid«ia,veI  ttiifCQCttUtii,.TCilio*< 
ribus ,  &  ncccffarijs  commutabanr  f 
alccr  fuiC  hominum  ingenuorum  & 
prxftantiorumjdonatio»  fciUccc»  ccr- 
ciof  fiiit  omnibus  comnDani$»(iicifeC> 
fid  abinteftacdr  proxiinocoiB  ^  ei^ 
quibos  ali|  naci  brcui  tcm  pore,  &  vr. 
gimce  o^dMf ciof  ofiBt  kco  e  i  sicacc  fanC/ 


Hxc  illc,&  ab  his  noiidiflcntit  ^rd* 
ditus  vir  Garf.  G.iJlcc.in  irad  dc  cX- 
pcn(i&  mcliofaiionib.  c.i.  r.um.  1.  itl 
princ.  vbi  aic ,  pcrmucaiioncm,  pti. 
inunii8rancic|oilsimjBni  oonniutn  eflil 
CoacAi£konii  <|0i,«^  fbc^rclfqujcoiu 
(radlusomnes,  nccefsicace  cogenCd 
inucntus  &  cxcogitatus  fuit:  &  c«m.. 
fcqucntcr  ludicium  hoc  luuni  dc  pcjr- 
mutacionis  antiqnicacc  &  inicio  dc^  • 
claranSiinteiligit,  eitts  commcrcium 
tUmexteris  expifle  {  nam  intcr  eo» 
qui  moribus  ,  lingua  ,  &  patria  coix,.* 
lunfti  viucbant.gi.ituita  &  amica  do- 
nacio  orti  cft  ,  &  reliqui  conrra^tus, 
qui  donationis  fcu  libcralitatis  (pc-  * 
Ciem  prx(e  fccuncvc  mucuum,com^ 
IfiodaCum  ,  &  his-fitAtles ,  in  •qoibos» 
liberalicas  vcrlacuf.  Acque  ita  con-' 
.  cluditibid.ho*&.  pcrmucitionem,  ect 
donationcm  ,  primos  fuiflc  c<  ntra-' 
iluSjillius  commcrcium  cumcxtcris» 
ifliuscum  ciusdcm  ccrrs  habitacori.^ 
bof  c^piflc,  deabbif  Vcloci  a  duobuv 
reminarijs  rdiquoi  ijoncraftas  pan^ 
latim  cfduxi(te,a  permiitationc  one* 
rofos.a  dooacionelaecatittos  feogr«*.  . 
tuitos. 

Hxc  quidcrri  ,  qux  a  Viris  dodifi 
ctcganccr  &  ingeoiose  fcripca  func^ 
aacnoriCacen5conftanc»nccquide«»  - 
haoe  in  rem  aflferrialiqua  ceica  po^ 
ceft ,  przter  eam  quam  dc  pctinQCftv 
tionc  &!  emprionc  habcmus  in  I  u 
infr.  dc  concrahcnd.  cmpc.  idcirco/ 
quando  dc  his  qua:  adco  vccuiVa ,  fls 
feaiibiis  noftrisignotafunt,  ratioci^' 
ftafiteatlibeclioMf,diibiquoqoe  pro« 
priom  bac  in  reconie£):urale  ( vcitfl 
dicam)iucUciutticondonandum  erin 

6,  Dicotgitur,donationem,duoi. 
bus  modis  cofidcrari  poffcj  vcl  cnim 
coniideracur ,  prouc  c(l  liberaliucts 
&coCDini(eracfonif  aftos ,  vel,  prooc-  • 
cftcoAcra^los  i  iorc^cnciDttir  inocn- 
tus,  ac  modus  cransfeCeAdi  domin^ 
fjpcoca  uadicioacr  ^  pcimo  medo 

acccpcam^ 
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«etS^<ni;tioo  folilin  cdntiriatis  dni'. 
ttc^^nShtrimoiiibexcepcoi  fecl  ipfanl 

etiam  dominiofiim  diflinftioncm  ) 
tju.im  contraftus  fccuti  funcpriccfl 
lilTetpro  ccrco  pucojcjuod  (up  anno' 
Utti  iti  tt3cS\kiptt\ttb,0bBg*iinutu^ 
fituik ,  prdaiirfqufcate  obligicionts 
ancidoraiis»qua'  a  Atfcep^o  bencficicj 
inorietur.fiuc  i!!ud  in  dando,  fiuc  iri 
facicndo  conrtitiflct.  Qijis  enim  nc- 
gare  pocciic ,  in  primordio  gcncris 
DUfiiani,quando  omniaomnibusco» 
intinia  ecant » ned  erant  intdr  faomi- 
iics  nx.t  vll± ,  a<ic  dirc«|:(tacidne$  prd 
fcrum  dominio,red  dccommUriioni* 
ftes  in  pace  actranquilliratc  viiicbSt; 
&  dc  communi  vnii<c]uisquc  ca  (in8 
Gontroueilia  libi  (umcbac,  quibus  in- 
digebatjinsiminoha  ihiquitatis  ritlmi- 
Aem  cunc  foiicicance,  Qitis,iriquami 
hcgare  potetit,in  tarii  felici  fcculo,ad 
abauaritfx  ftimtilis  cam  alicno  ho- 
minum  ftacu,  libcralicacem ,  &  com- 
iiiiferacioncm,in  quam  iiominuthna- 
tura  prona<:ft',.  inccr  hoihities  floruif- 
le  ?  Quod  obif  ciac  atiquis»-qcionid'' 
do  aiccr  alteri  donare  poccrat .  qaod 
rion  nlngis  invniusquam  in  alterius 
dominio  crat ,  nec  donatum  idcirco 
magisdc  donatari)  dominio  cfficic- 
bacur^  facilc  refpondecur,  cunc  qui- 
dert  donacione  dominifiniAdccatt(^ 
ferci  ab  vno  iii  altertiiii ,  qodd  iioii 
dum  cbgnicum  nec  iiiutntuiii  erar; 
lcd  rcs  vcenda  ,  fine  fpc  animo  re- 
petcndi,dahatur.Qi)anuis  cnim  cbm', 
munta  omnia  cifcnc,  illa  camen  qux 
tiibus  (Uis  acbdminoda  qiuisque  fu- 
Anebaf,  ab  cd  intffto  alias  cominnnf« 
tacis  obtcntu  rioh  auferebat}  Vtldc^ 
fi  aliquis  in  acquircndo  dc  cdhimnni 
vlibus  luis  neccn*aria  mirius  iridif- 
itriuscHcc, aucncgligcns,  autnon  ita 
idoneus  propter  aliquod  impcdirac- 
fum,  altetde  fibt  quaeliicis  illi.dona^ 
bacQUod  edam  dodiecetixereeft  io 
iji  qne^am  vfts  coibiiittiits  cft>'t6tbi 


teri  MtniV^  Uimim^^^^ 
'  nori  vaicnti  hauna/rfS^lc  pn^tcdrf 
inquodonum,  &  bcnenciurri  veiti.. 
cur ,  &  illud  qufdeip  cx  rc  co(riro6hf!f$' 
&  dommunibtt»'  viiburdeAinaci^i^ 
QUm;qUod  Dauidconii^catiu^nidlf 
citterda  Bethleemiiica  d^ftderantff 
qunm  tamcn  fibi  .allatarii  ndh  bibit, 
(cd  Domino  libauit.Rcg.i.c.i^.  ' 
•  Dcniquc,  huius  rci  clarum  tcfti- 
ittdnium  ndbis  prxbcc  priiriiis  ille 
i>aftdr  otiiuirlfhnocehi  Abet ,  irlhot 
cehtem  Cairi  agricofam  orriiccamus] 
dicicenim  Scriptura  deiilo  Genef.4'. 
ijAhel  (juoque  ohiultt  de  primogenitis 
g^egis  ftti,(j-  de  ndijiihus  eeru,  cr  rcfpexii 
Dcmmus  ad  Ahei ,  ^  ad  munera  eius, 
tcc6i  Abel  grcg^eiii^ruuiii  fiabiiiiref 
fegimus,  &  de  ed»  Vtdi»  re  ruadbttti 
Ijfle  bed  riiDA^r^  qiio  ternpor^  i^r€ 
dominianon  eranc:  ricc  cnim  proba-t 
biiitcr  diceraliquis ,  dominiorum  di- 
ftindioncm  cum  Fraciibus  iilis  cx- 
piffdi  priihiitini6tb6ielcanihi4iomi. 
nibiis  p6fl  ptimds  coiitmdnes  Pareni 
tes:  quienim  pdr  tfcinpus  iltud  do( 
iriinia  fuiffe  difcrctS  dtxerit.fateri  cd? 
gctur  ,  nunquam  orrinia  fuifTc  cbrii- 
munianififubpotcftacd  Adam:quodj 
quam  a  vera ,  &  recepti(sima  de  dq*' 
tnihioruhi  diftifidfdhe  tladicidhedel 
iiiec«  pti  fe  ^atet ;  ncc  eniin  {egiinusi . 
tunc  tempotis  Adamalidi'  iam^fillot- 
tiabuiflc  ,  nec  Cain  vxorem  cogno*. 
riiflrc  ^  vnde  fufccpta  prole  iam  tunc 
genushuirianum  propagarum  fuiile> 
conijcefe  pofsihtus  i  •hifi  pdft^uini 
ftacMcidif  jiaaratd  httiiidre  «lali^dii, 
Oms  a  Docnino  fitdfti^ui  libijff  ^  fit» 


•C*iligitur,iraque,anre  dominiori! 
diftinftionem,potuiflchomines  pro* 
pria  haberctnon  quidem  dominij  ti^ 
tdld  aeiforfifhi 'qaitfi«a ,  «r^pdiTei&r 
qiiod'  hdnduriri  notimi  craci  fe^t-V^ 
l^riciiri»  ae  Accctnirijs^fibiisiu^cojliir 
A  4  ftitxfat/ 
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moda^  (^omparacai.iie  f:}uibiis,vc  Pa-     mm  domiDis  &principihus  euenlre^ 
cra  oticrcbat,ita  al-     videmus,  diuina  fic  ptouidcntia  pr^. 


Pa- 
,ita  al- 

ttraUcriui  inSigcntix  lubucnirc  pof- 
Idt,  vcl  (ibi  (upciriua  amico  auc  viei. 
fl8Wogans,ycl,  ^uod  inaiorisllbera- 

BdSisi^rtiQtttt'^  >  proprium  genium 

^^dans  i  qUod  mutuis  aurcx  illius 
iirtatis  alfi-ftionibus  ac  famiharicati- 
bus  confcnrancurn  valdccr^t.  Atquc 
ita  appatct  j  donationcm  hocmodo 


ordmantc  non  tantum  intt  r  dilcre- 
cas  genccs  ac  prouincias ,  (ed  eciam 
inccrcos  qurmoribus,  iingua.^  pa- 
trta  coniandi  viuunti  vc'  dum  altcr 
alcerius  re,&  ope,pro  vitf  (ucvfibus* 
&:  ipfo  ctiam  quocidiano  vfu  indigcr, 
lciantgentes ,  qijia  homincs  (unt ,  & 
aiccr  alcctius  oncra  potccc ,  quando 


fumpcam&  intcUe^am  ,  quatennSf  •  alceratccriuscommodareporcat.Prl* 
inquam ,  liberalitacis  &  commifcra*    mam  igicur  ante  aliastac  ncceflTarbm 


•tipnisji6bis  eft,  omncs  iuri.<  gcntium 
ContraftuSj&ipfam  dominiorumdi(^ 
cretionem.tcmporc  pricclsiflc. 

7.  Alccro  vcro  modo  lumpta  & 
inceliccia  doaatio,vidcUcec.prouc  eft 
coDtra^s  ac  modus  iorc  gcntium 
Inuentus  poH  rerum  dominia ,  ad 
transfercndum  dominium  habilis  fe. 
'  cuca  traditione  ,  multumdubito,  an 
ccceroru  iuris  gencium  contra£luum 
priorinccr  homines  cxciceric?Deillp 
Bon  dubico,^i  cquendofem  eam  alijs 
conttaAibnsnunquam  foifle.  Atque 
lta>quae,>ante  rcrumdominia»  prima 
&  fola  erat ,  &  afsiduc  frequcnt.nra, 
poftrerum  dominiainucnca,  no  cam 
frequens  fuit ,  vcconcradlusahj,  ncc 
incec  cos  pnmam  fuifTcfufpicor.  Id- 
qoc  mihi  pcrroafi  ex  eo,  quia,  tn  ini. 
tio  dominij  inuentii  magis  homines 
illius  qurrrendi,  ficquseficiretinendi, 
quim  perdendi  ftnaipros  iui(re»yeri* 
fimilc  e(l. 

Prstercsl ,  cum  primum  dominia 
tetrodu^a  fiienuit>nec  iamccHnmn-' 
nionis  vGu  cntque  paterec,verifimi« 
le  eft»  illaii&ancc  alias  homincs  con. 
uencionem  cffinjcifTc ,  qua*  maxim^ 
pto  neccirario  vitx  vfu  indigcrcnt : 
ncc  cnim  omnes  omnium  qux  (ibi 
•pus  cranc,  dominium  habere  po« 
coiiTent,  fedt  alcet  alcectus  rein,  oc 
cconcr4pcomucuis  vnbus»liepifsime 
dcHdcrarcc :  quod  &  vfque  nunc,  lo- 
cuplctiisimo  coiqttc,  accciam  ccsrar 


conucncionem  humano  gcncri  fta> 
lim  poft  rerum  dominia  inucnca,pcr- 
mutationcm  fuilfc  ,conijcio  ,  quam 
prius  homincs ,  vfu  fic&ncccrsttate 
exigcntc,  induxiHc  rcor.ac  frcquen- 
ci&s  cxcrcuifrc.  Libcralitasveid.qu^ 
anteaprimatum  r*bctnucrar^foctalsi« 
primts  i!lis  n^ifccntiumconcraduum 
tcmponbus  tranlljt  in  mutuum  ,  &: 
commodatum  ,  donatuonc  intcnm 
(opitj,quxccndi]  5c  cuniciuandi  do- 
minij  auiditate»  qua  homines  rane 
non  pardm  flsgrarc>credibilecft,can-» 
qoimccinouicategaudenres.  Qiiod 
&:  nunc  vfquc  in  viridi  obfcruantia 
pefdurat,non  vt  nouum.fedvt  vctus 
&:  inuctcratum  humanis  pc6toribus 
malum.  Vnus  veiolemper  matiimu. 
iiii  contradot »  in  hac.antiqaitacli 
coinmlnquificione  excipienilus  c(t, 
qui&ance  clominiocum  diflindio^ 
nem  cacpic,  quia  non  quxrendi  do- 
mini)  caufa  ,  (ed  alciori  nla  &:  facra- 
ciori  caufa  a  Dco  mllitutusfuiCi  qua- 
oishodie  homines  infticuti  illiuscau* 
lameittsque  originem  nonactenden- 
tes ,  quxrendi  dominij  ca^fam  ante 
alias,in  contrahendis  nuptijsfibifre. 
quentcr  proponanr.Vndc,m3rrimo- 
nij  conctadum  c^ccrisomnibuslon- 
ee  anceceUere,  tum  necclsitatc  ,  cum 
digoicace,com  deoiqueianciaoicatis 
prarrogatiua,  notaoit  RebeU.de  obU- 
^Cion.ltb.i.in  prosm  part.^.. 
Hscde  defimdone»Se  anriquicate 

con- 
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Initmm,  DeJefiui.&-  crigin.cmttm^ 

•ontraauum  j  cuius  rci  initeftf^Oi     teqaljn  aJ  y  *  •""""^ 

praefcrtim  quodad  antiquiUtls  inda- 
gationc  attinct,  curiofa  magis,  quam 
vtilis  cft.Nuncvcro.quiadc  perfonis 


tc  cft,  vt  de  , 
id  cftideillis.inq 


agaraj 

9^1 


prius  eftquajrcndum  quam  dercbus, 
iecand6iit  Iutireoa(filCt  documentu 
in  Lfi  qucfamils  fLdttdBtminU  ftn^ 


fpccialitas  aliqua  tcpcritut^  "atltj|fiy 
bus  contrahcrc  non  cft  iUre  (jefmiU 
fum.  A  principc  vcro,  vta  digniortj 
ftqo^d  capicc  funipfitnus  ekordium> 
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S    V   M    M   A    R  1 


Ontr^ilmgeTertpoffuntomMtt  f «i* 
i»i  idmn  fr§hiitHmm» 

ritfi'' 

PrinctM  (umfubditis  fuit  iontrd- 
dbli^atur. 

Er  tien  (olum  tuturali ,  fti  tiuili  ttuittt 
lA^ttittu  tx  t$ntr«&u  m*  ttnttMrJ.nUt 

3«  Tfiticept  etidm  fnttfforti  contraUui  feruart 
ttnetut*  ttmttdtur  in  aiitnatient  Rtga- 
ii«M  'y&quidde  frtutleg.  ibt,  vtrficuL  £t 

4,  fmmtttnr  fpttidlta  nonnulU  quA  ttftrum" 
<jr  7«    tttrm  eontraSihus  Primifum* 

FtiiKeftex  fufemetmiw  edujk  ttUm  qud 
friudtum  iffiiu  commodum  r^mtt  •  tnt- 
traautn  i  Jt  antta^tfium  mKmptt^t 
d-nu.y»  VtrfuiCettruM, 
<•  SfiM  ^  i»  ffitMfit  tHttrd^u  pmak' 
gigmtdcitd  b^fotbetdi  Etfcrtftdin  fijc»s 
rtgttlarittr  ettm  di  ftmim  ttt  ftii^ 
ttdbuntur* 

^mi  non  freftrtnnntpMim  tntHeeii* 

Im  hjfothtcdm  ttiam  tdcitdm  hdhttutktit 
inbotiis  drbttoriu  (j^*  <nttt  ffci  cotitradu 
babtbdt*  Inbenis  vtto  pefiea  qudfttisfrd- 
^nnr  MifVNrww  fmnoriitut  ei^r^ftiit 
gtntralem  habtntthus,d'nu.^tverfiie.?nA* 
ltgium  &  verfitul.luboctamtn. 
Et  quid  dt  tatitd  niutierit  bjfetbttd  fN 
dittf  nu^fnei»» 
$•  Vn^atur  Bald.  ftnttntid  &  communii  cott-' 
tra  gleff.&dIios  trddetu,  quhd  friuiltgium 
fifco  comfetens  exUfits  qui  ff.  de  iur.fifc, 
vtmbtm  f^^iu^  ftd^dtuir  M»' 


tOi 


MeriinienMtmht ,  innlUrietidm  fH 
dote  coiufttdt', 

Conttdriumprohatur  in  taufa  tcclefia,  & 
nlijtfruiilegutitfVt,  fcilitet.  fraldttonti  lUt 
niMehitdiUeimet  eteditoeet  Uibonit 
totif  pofied  qu*fitif  non  hahtaht» 
¥ifiuft&  miilier  pari  paffu  amhulattt  iH 
(dufd  taciti pi^norut&  vnus  aduet^m  altt' 
nm  priuilt^prtigtiuat  ni*  ittkmr.  Si 
ntt  aduertus  perfottam  aliam  tacito  pigneti 
friuiUgtdtam  ,  braldtiomt  ius  bdibuit  i# 
f»pd  qudfitts  idAiitfed 
Si  tton  confiat  de  prieritdte  temfctit  int& 
muhtrem  &fiftitm  ,  dotiscdufa  poticr  efi^ 
&  frdfmur  fifte  fetnndum  (emmn' 


it*  BtiiMjykiiiistliidflkimerfifim&fri' 
ttdtnm  incidat.iothmuntt  inuitem  contrd' 
ridreferuntuT.Refoluttofonitur  nu»i7* 
$4.  Cht  ara  torfiat  de  ffiotitdte  p^mk  ia- 
&  ttrenditortsnenprimUgidt^tyUtt^mit 
tfi  '  nenconffwditur  .fedftlUatmilllMmtmt-' 

nety  &  qualtter. 
i4,   dm  duo  dffarent  ttjtmtmti  inur  fM  id 
frieritdt»  non,e»nBdttneutrum  videt i  & 
difirtntid  ratte  affignatur  inttr  cafiim 
hunt  duorum  ttfidmtntorm « &  duorum 


if*.  Si  fifcus  &  friuatus  in pignert  concurrantt 

&  iuc  dt  frioritatt  confitt^  fifci  cau[a  fotur 

iH.  a»a  ^tftd  vt  inttr  friudtes  rts  dgitur, 

19.  taqpbMfaf  Or4.Sb<i'  titul.^^.infiim.  & 

&  differentid Mi»nfl^fflitllt  iMCPOt- 

10.   fui  dt  quibuf  ibt* 

ludicidU  pigHUs  dpud  not  qn»d  fit  per  td 
ifprAti^kiimexfm^iniiuiH  4itimh- 
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*3 


Mji„j&»!Wl^iPC^^  '•^«/"•''«'/•'.' 

Ure  difputdtur  ,  4npr*Utioms  lus  compt- 
" leas^ttmn  ucditm qui  AdmdtiuUpig- 
flMt  priui  peruenitf  tx  Ori»  d^tiuil.fu  si' 
mraii fiftum  nnttriortm  crtdnorcm  Ucum 
hduf»  Et^^mMuuufoliutkr  tn  nm» 

Uxwuupntr^pnitttiipMas  ttum  per- 
finas  amprehendir,  qutin  c*fuy  dtquo  in 
tts  ifmtitgMt^udittr  ntn  nferinn- 
fnr. 

rriM^ ,  &  fifinttimfrimitgi»  ntngM* 
itt  itt  caftbw  a  iure  ntn  txfr^iit^dMah 

zj.  vtrfic.  Stcundi» 

R^pottdtturadfuniimtntdpre  fifft  i^ntn 
^lf»  UiqwMiontpropifitA. 

Frtncep!  vt  dtrtclina  lcfihus  fuis  ttnetur,& 
non  {oaittiM  ,  fttttndtm  (emmuntm»  d» 
»«.»$■• 

rijcus  itt  deUtt  tx  uufd  primiptlm  mif 
litri  prdftrtiir  anteriorem  hdbenti  bypo- 
tbtcnm  ia  benis  mmti ,  &  in  tpfis  ttiam 
fAm Mikmi&tixm mmim  tn6» 
Uii  H  In&Mb  PVtnt  ftidtftnmiitnH, 
in  termints  iwrit  Rei^ij. 
Timif  ili  mnaus  ijodte  nen  efl  in  rfn.  » 
^^frimifi^£tintur. 
Tr*ditur  fptimipili  munus ,  «  thefturtrif 
gtntrdlit  mutttre  ^utrfnme&y&  U^t 
dt  primifilo  leqHtnttt ,  ni  Ubm  mtmU 
mn  dOtn^mend nliot  rti  fifcdtt  M- 

ttipateres ,  nec  adexmttus  prouifcrei. 
Afsigttatur  fptcialitaiu  rdtte  *d  fxa£iie- 
ntm  debitifrimifiUrismitiMmnSmmin 
tihm  dotalAm^tmtrdfSm  fnifmiit 
nenfuubarei. 
1U  Ctmmumt  referuntur  trdettUt^frindfi^ 
reifnbUeat  ciuitati  ,&tnitikt  Utnfin,  m 
emju ,  rtfiitutiettis  btttefieiumten^ 
tert,  inflar  minonim.  Et  centrarium  re- 
feLutifr  in  primipe  circi  res ,  ac  centra- 
dm  tmnm ,  qua  ad  frefrinm  ^mftrti' 


2$. 


& 
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CAP.  PRIMVM. 

2)^  Trincifis  contraUun 


I. 


»  Ontiaftos  celebrarc  l 

omnes  rcgularitcr  inro 
pofsur  tam  cnimcjuos 
ius  gccium,  quam  quos 
ciuilc  adinucnichuma- 
nx  vitx  vrus,&  commercii  ouira  fonc 
iDtrodtt4ki>quo  vci,  cuique  permitci. 
tur,  praeterquam ,  quibus  id  tx  caufa 
prohibiiu  rcpcritur  ;Cuiusmodi  func 
filiiisfamil.  ad  mutuum  ,  &  donatio- 
ncs,  minorfinc  tutorc,  aut  curatorc 
fuo,monach«s/cruu$,  roQlier  conlu- 
gaca»  (ecundumiusnoftmm,  prodi- 
gus ,  cui  bonis  cfl  intcrdidum  }  &  fi' 
qui  alij  fimilcs  funt,  dc  quibus  infc- 
rius  agcmus.  Omncs.cigo.quibus  id 
prohibitum  non  repcniur,  contca- 
hcrc  lurc  polTunc. 

Vnde  t  &  Princeps  cum  Aibdicis 
fuis  reftecontrahit,  &  cxconrrada 
cumiUisgedo  illis  obl  gacur,  vc  no- 
tancAnton. dc  Butr.Abb  &  alij  com-» 
munitcrpcr  tcx.ibi  inc.i.  dc  piobat. 
Et  cft  reccptifsima  omnium  conclu. 
lio  quam  eciam  probac  tex.  in  i.Car- 
(ar  ide  publican.&vedigal.  I.  bene 
a  Zenone  C^e  quadrien.prxfcript* 
tradit  Gom.i  tom.c.i.nu.i.  Macienz. 
in  l.j.iicul.dccim.  glofT.i.nu.j.  lib.f. 
rccopil.  &  Azcucd.  ibi,  num  6.&C  i^. 
&  in  i.i  d.ticui.  S>c  lib.  num.i8.MorL 
lo  empor.iur.citul.j.in  prxmiir.num. 
^l.eumduob.  fcquenub.  i.parr.  vbt 
plurcs  rcfcrt,  latc  Pcrcgrin.  traft.  He 
iur.  fifc.  Iib.i.  titul.j.  a  num.44.&  lih. 
6.titul.i.r^um.8.cum  fequcntib.  Bo- 
uadill. in  politic.  iib.a.  c.i5. num.i 
Mancic.  de  tadt.ft  ambig.  conaen* 
tion.tib  ).cicQl.to.  no.f  |.  tom.t.  Cald. 
commencar.de  empck  vendition.  c 
i8.  t\a.6.  &  pluribus  citatisLudouic. 
Rodolfin.dc  abfolut.  princip.potcft. 
C.6.nu.i7o.  vbi  latc  profcquitur. 

Ncc  dc  hoc  aliquis  dubicac,  fola- 
qa^  inter  DoAor.  concrouerfia  eft> 
an»  non  nacuraliter  tantikm,fed  &  ci- 
uiUter  obligecur  iCtenim  cQmmunis 

Doftor. 
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*ccftiicnr,8eprobslc  Dco.num.|.vcrfic«  dicis  fois»  4t,not»  fubyilmhl» 

sScd  tamen ,  prtncipefn  tx  cootraftu  poceft videri',Wtc  con^dCTMirilfbiut 

fuo  naturalcm  tantiim  contrahere  illis;qiiibiis,contrahcnd[o|:r^i|)didici 

•obligationcm,  qufc  iurc  gcntiumofii  conucnitcrgo.vc  illis,&r  ciuili  obli^a- 

Cur,non  ciuilcm,qua:alcgibus  ciuili-  tionccx  ilhsoicd  tcneaiur  ad  pr^*lta» 

.busproficilcitut ,  quibus  iUe  folutus  dam  conciadtus  hdcm^^quodmaximjl 

cfttqoam  retitentiam,vcrioreo,Aerc-  decet  priocipcm  )  inltat  prtniti^  ca* 

^pciorem  eiTe  %  dixii  Matiens»  d*  ios  incontraftibos  vice  fbngicor  •  vt 

gloiTz.nu.p.  vbi,  U  liumer.fequetib.  inbae  materialoqnootttr  DoAores.. 

latc  dcfcndit,  poft  cum  Lufiran.  Re-  ).    Et,  non  tantum  contraftuttl 

bcll.dcobligation.lib.i.qu,xn:.8  num.  fecum  celcbratum.icd  ccum  cu  ptq- 

ii.part.t.  Addunc  camcn,nacuralciTi  ccHorc  fuo  gciliirn  feruar^  tcn.ccur 

hancobligacione,  qux  cadic in  prin-  ptinccps,  vc  notanc  Abb.Ce  Dcc  ni^ 

cipem,  eneftom  aAionis  fortiri ,  qua  7. 6c  comnMnicet oinnes  per  ccx.lDi 

conucnirifpofiit, 8e  obligaci  ad  im-  in  d.  c.  1. de ptobat.&  pluribuscltatif 

plementum  concra^us ;  quo  niode—  ttadicPcregrin.d.lib.i.  titul.3. 0^.45. 

raminc  quarftio  ha:c  ,  vctbalis  magis  Pctr  Surd.  dccif.  ji^.  Caura,num  j. 

quam  rcalis  apparcc,  iiquidcm  natu-  Mancic.d.titul.io.uum.47.&  57.  laci 

xali  obligacioni  quam  in  principe  fa- .  Menoch.  conCai^.  Inccrrogatus,  4 

tcntoi ,  dnilis  cfFeAum  attnbuuoci  jiu.ij.dutti  reqneotib.toL|.Maricnz« 

i|Ood  parifotmitcr  in  pa£lo  oudo  d.l.).glo(r.£.nu.5.&final.vbicommtt* 

*  principis  tradit  Exca  de  pa£l.  fallenc.  nem  dicit,  Cabed.  deeif.  75.  num.  I» 

41.  4  nu  4^1.  proptcr  maximamrcr-  tom.i.Cald.iri  Commentar.cmption* 

uandx  fidci  exuberanciam  ,  qux  in  vcndiciori.  cap.i^.nu.to.  verficui*! 

ptiocipe  excelierc  dcbcc ,  vc  ibidein  Poilrem6,vbi  alios  cicac,  U,  pioribtis 

xiis^  per  enm.  Cmrdm,  noii  (bli^m  dcatii  ltzefled«d.l.).  cimLM.  iiun.^. 

Aatorali»  fed  doiU  ctiam  obllgations  &  alifs  relaris  ilodolfin.d:  ctf .  dtf  ab* 

cx  contra£tu  (00  illum  tcneci,  verioc  fotoca  priocip.  poceft.  num.  19%»  vbt 

cft  opinio  ,quam jprbbac  Bald.  in  1.  -decommuni  eciam  ceftatur>  quam 

Princcps  Icgibus.ft  dc  legib.  Gom.d.  limitac  in  nu.  (equcnti ,  vt  non  pto- 

c.i.num.i.vbi  ad  idcmoicac  Albcric*  Cedac  in  alienationc  Rcgalium}  cui 

in  1.1.  iF.  dc  of4c.  procurac.cxfar.  (e-  fuccefror  Ilacc  non  cepccuri  de  quO 

quicttt  Peregiin.dJib.^.  ritoLi,iin.5r.  ktiPettfrin.  d.tituL|«nnm.70.  otfm 

Molin.in  tom.  de  concradih.  di&ttt.  feqnentib.  Marienz.  d.  1.^.  gloiT^ .  flc 

x6u  nuro.  final.  &  fibiplacere>dlKiC  14.  Azeued  1.  i.nu.^.cum  feqoendb. 

Suarez  delcgib.lib.  3.  c.5^.  num  11.  titul.io.  lib.j.  Molin.  dc  Hifpan.  pri- 

quod  dcclarat  in  num.fcqucnti ,  la-  mogcn.lib.i.c.5.num.i7.  &  icquenci» 

tifsimc  Mcndo^.  de  pa6k.iib.i.o.$.DU.  &  alcerMolin.de  iuft. &  iur.  diip.ij. 

4. 8e     8:  fcre  pec  cotum  illudcapuc  verlicuI.Cum  aucem,to.m.uft  cnm*|. 

Coiiis  fententiat  vera  r^rio,8e  prind-  diipncac.  \y6,  ( onz  cft  pftpia  illius 

pale  fundamencum  ,  qao  odiiaari|S  tomi)nomJ.Cabed.deciC40^nii.^. 

Iatisfit,eft,qaia  pnnceps  contrahen-  a.parc. 

do,Icgibus  ipfis  fuis,  fecundumquas  Ec  prxdifta  comunis  opinio  pro. 

contradus  ille  detcrminatur  ,  fub-  ccdic  tam  vbi  fucccfjioficpercleftio; 

miccere  fevellc,cefetur,idcirc6  quic-  ncm,quam  pcr  aIiumroodum,&fiue 

..qtaid  alils  legibus  roluti»  diottor»  rucceuoc  bonofam  &t  >  fioe  folius 

.  "  dignl- 

,  .  Digitized  by  Google 


dignitatis  ^  (cmper  enim  pr^ce^Toris    «u^et;  quo4  non,principj<i  &d tf3 


Au  contraftain  ietoareteoetaft  qoe 

(in^  caufa  reuocareinon  potetititteo 

priuilegium  per  viam  cotitraflus  elac- 
gicum^iiuc  a  lc,  iiuc  a  fuo  anCcceflo- 
fCtVC  cxfup.cicacis  coitdac^  cxplicac 
Peregrin.  d.titul.^.  nom.i^.  &  duob. 
ftquentib.qoi  diuerfiim  cenrenc,qo9« 
«loprioilegiom  gratiofo/cu  lucratioo 
ticalo  princcps  coiicersiCj  iiod  cnim 
libcrc  ab  illo  pofTc  rcuocari,  fufficc- 
tcque  pro cauia.ipfiusanlmi moCum, 
&  quia  ipic  dedic,  tradic  cumpluri- 
4os  ib  eoi  cicatis  Poregrin.  d.  titul.|< 
titt.xo.vbi-de|coitimuni  Celbtor,idem 
Pcregrin.  in  craft.  dc  fidcicommifT. 
arcicul.^i.  num.ijl.  &  Mcndo^.  dc 
pad.d.  c.J.  num.40.  qui  contrarium 
probac,  an'crcnS)nec  priuilegium  gra- 
cuico  concciTum  >  (ine  caofa  pofte  4 
principe  ceoocari ;  quod  fisotit  Bar« 
bof.  nofter  in  Lf  .par&i4iain.tf Jfl  fim 
if.roluc.macrimon^ 

4.   Hoc  auccm  (ifl  accipicndum 
eft,vc  incclligatur  dc  priuilegio  quod 
in  aliorum  prafiudicium  noa  cenditi 
iiam  fi  einsiiiodifiCiqoaiiais{»crviam 
eontraftos  i  principeconcedacuc  fe. 
(tmmconcrahcfltifftTC  pars  pretii  ip-' 
/lus  contraftus, non  foliim  reoocari 
libcrc  potcric  ,  fcd  fuis  viribus  noa 
fubfiftcc  ,-cum  cnim  princcpsius  al- 
Ceriquxficum,  fine  caufa  auferre  ne- 
q&eaci  nec»idtn  dobio  ▼elle »  praBfa^ 
l»aQ]ir,  l.  2.  §.  OMrico,  &  §.  fi  qois  k 
principe.fr.ne  qoid  in  loc.  publJ.neo 
flOos.C.de  cmancipac.  libcror.  crcdc- 
dum  noncft ;  vc,  dum  cum  alio  con- 
Crahic  cercis  adhibitis  coDdicionibus 
prioilcgij  caufa,  alijs  adqoot  cOttCco- 
€tm  non  ^ertincti  ifl  inreillis  comp&- 
cente  noccie  velit.  Nec  iufta  ad  id 
caufa  ccnferi  dcbct ,  proprium  ipfius 
principis  commodum.quod  vcrcituc 
jn  concra6^u-non magis,quam  fi  pro- 
pter  commodum  fuum  absqoe  alia 
«flofii  princeps  cem  fubditi  (ai  fibt 


tanniefrcc,qoalis  le^abelilla,  «xctf 
Achab,  Rcg.J  c.it.  Atque  itacaocft 

accipicnda  func  ptincipum  priuilc- 
•gia  fecum  concrahcntibus  ,  in  ipfis 
concradibus  elargita,vt  catenos  ccn- 
reancurconceiTa « quaccnus  aliorum 
ioranon  Isedont  '  * 

f«    Exquo  infcro,  quod  priuilc^ 
gia  fori ,  qux  apud  nos  in  Principali* 
bus  cotradibus  frcqucntifsima  (unr, 
circi\  ca  dcmum  lunc  accipicnda,^ 
quatuumuis  genetahbus  vcrbiscon- 
CelTa  apparcanc ,  qoa^  ad  res  CoOtta^ 
Aos  ipfivis  pcttinent)  alidqoin* 
qui  com  Prlnclpe  conCraxic  i  ex  alia 
cau(a  alccrum  dcbicorcm  fibi  cfTc.co- 
tcndac  ,  priuilcgio  fori  rationc  con- 
tradlus  iibi  mdulco  vti  non  poccric, 
.  quo,illum  concraius  fori  ci  compc-^ 
Cens ,  cotam  indicc  Cdnttaaos,  cuios 
parciccps  nort  fuit,&  coi  vnquam  nd 
aflcnfiCfConuenire  inuicumpofsic:  id 
enim  cflct  ,  priuilcgio  Principis  vti 
cpntra  ius  alterius  ,  fiuc  lcgibus,  fiuo 
legicimis  conucocionibus  quxficum^ 
quod  non  licet  Qaa  raciofle  ideitt  ' 
dice  econoets^iVt^aliquisillomqol 
Com  Principc  contrazic^  ex  caofa  ad 
concradum  cumPrincipc  gcflu  noti 
percinencc  conucnite  vclir,  id  corant 
ibdice  alias  cdpeccnce  faccre  pofsir, 
priuiiegio  fori  Principalis  codcra^us 
floflv9»toS  i  idqod  fiscoriils  proce- 
deC,  vbi  debicicaofil «  4CiOs  conue« 
niendi  c%  illo  competens,cotra£him 
cum  Principe  gcftum  temporcprjc- 
cclsiflct:  tunc  cnim,quafi  lusiamilli 
lcgicimc  acquificum ,  &  in  perfona 
illios  Cadieacom/piioileglofli  feqii&y 
abscioe  vlh  infta  caofii  collere  non 
valebic^  ioxca  Rccenciorum  noftro^ 
rum  (cncentiam  ,  fecundum  quarrf, 
nullum  ius ,  nec  quod  alicui  lcgibus 
c i ui 1 1 b u s  q u a: fi tu m  fuic,poceft  a  prio- 
cipc  finc  cauia  cuiquam  auferri ,  vC 
fctipfiin  pmfiition*  coflitfleDCar.li*. 
^     ^  Odo 
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Ode &eroAnft«iAKieC  -<      •  ^ 

,.6.  ■  CKianuis  aHCeoi  coaHHlMliliel» 
anccacur,  qyodprinceps  coDccaben^  ' 

do.vti  priuarns  ccnfccur,  idc^  pcrci. 
ncc ,  vc  qiusi  priuatus ,  conucntioni- 
bus  luis  obligccur;(uDC  cnim  fpccia- 
liaquxda.m  qusm  cootniftibiis  Guro 
pf incipe  celebiatis  repecittncur  { ou- 
iiismodi  eft,vcomncSiDOOX  Hdci  c6> 
iradus  naturam  indaanr ;  qu6d  infc. 
riCi';  tradcnius  vbi  dc  honx  Hdci,  SC 
ftriftuuris  concradibus  (crrao  crit: 
vtrem  fibi  cum  priuaco  comRiunem 
pQfiiceCiam  pro  parcef«cij  iniiicoiHo 
vendere  1.  mulcuni.  C.  de  com.  rcr. 
aUenac.i.i.C.cle  veodtt.  ceriircal.cum 
priuar.com.  lib  io.  Ducn.  rcgul.  i5>f. 
limic.5.&:  575  Pcrcgrin  dc iur.fifG.lib. 
^.cicul.4.  num.ij.  vc.ii  alicaam  rem 
vendac ,  au(ciniloalto.iUeneCt  noa  - 
pofsicilliascldminof  iilami  pofleflb- 
fe  repecercqui  ftatim  fccurus  maneii 
domtno  rciaducrsus  principem,  feu 
leius  fircum  adionc  incra  quadrien- 
oium  compcccncc,  l.bcne^  Zenone 
C.de  quadricn.  ptxfcripc.  §.  finaUn- 
ftic^e  vfocapioo.  Dequp  lace  Pcre- 
grin.d.cicu).4.4  nuni.i{.  civnieqo5* 
tib.  vbi ,  poft  cicacos  ab  eo,  ampliac» 
declarac  ,  ac  mulcis  modi';  limicat, 
Cald.  incommcncar.  dcempcion.  & 
vcndicion.c.i«>.ejifnU.i}.  cii  rcquctib. 
laciisim^  lOaa.  deCaftiU.  lib.i.  eon- 
trouerfiar.  cap.  ^ .  vc  coniugi  donare 
po(<,k,  &  econcra>illa  ini»  l.pcnulc.C. 

donac  intcr  vir.&  vxor.  vc,fi  filio- 
f.imil.  alicuins  doncc,  vfusfruftus  pa- 
cri  pon  quxracur.  1.  cum  mulca.C.de 
bon.quz  liber. 

7.  Et  k  oootraifta  com  fiibdico 
grilorefilice  ex  caufa  poceft.vc  cradic 
P.iul  in  I.  cocem  fcrro.^.i  ff.de  poblU 

c.  in.&:vc»ftigal.&  poft  alios  Pcrcgrin, 

d.  tiad.dc  iur.firc.lib.i.citul. },  nu.^7. 
&  iib.5  cicul.x.num.4^.verficul.Icem 

.  cxcaura,&lib.^.tico1.f.aQm.i|.  Me- 
qocb.qui  plofes  refccc>deprsfiimpc« 


Ilodolfio.de  MSSIIac^»cc^ 
d.  c.  .  no  19  9  .profeqtmSvCa  bed.' de^ 
cif.7 j.ex  nu.  j.tom.i.  ccanm  dubio 
iufla  caufa  in  principc  prrcfumacor, 
a£ic  Kodolfip.loeocitato  cx  nu.2.01» 
Wltjgula»  alfiriiiMio^  ooriftitiR$ 
quam  malcifiiriadiliroicat|Xic  qno  per 
Mcnoch.d.pra^fumpMo.  ex  nom.f a." 
vbi  fcripfir,vcriorem,&  rcccptiorem 
opiflioncm  cfle,  in  qua  plurimos  ci- 
cat  Authorcs,  non  pr^lumi  in  pnnci- 
pciuflam  caulam  ,  quandp  facicali- 
quid  eorum  quae  fin^  oaafii.  fiicero 
oonpoteft. 

Cum  ver^  caufa  ad  refcifionem 
«ontradus,talis  cfTe  dcbeat, qu9  pu-  ' 
blicam  vtiliratcm  inuoluar,  /ccridiint 
Paul.  d.  1.  eo.ccm  fccro.  1.  vtdciur» 
qu6dcircdJioc  oulla  in  concta^ 
principis  cam^fubdito  geflo  rpeciatt« 
ca&V|^ecar,cum  Sc  priuacorum  con-> 
tra^us  y  ex  public£  vtilicatis  caufa, 
qu^  ptiuatis  commodis  praefcreoda 
e(l ,  Tcfcindcrc  ,  &  irricare  princcps 
pofsitjqui  &  priuacorum  rcs,publicae 
vtilitatis  oau&  «uferre  pocelt  1.  iteo^  , 
fi  verberatom^i.vet4icoUtemfi  fbr^  * 
te.  ff.  de  rci  vendicac.  1.  Ludli»  ff.  do 
cuiftionib.de quo  Pinel.in  tubr  C.do 
rcfcind.vcndit.i.part  c.i.nu.  14.C0U. 
lib.j.var.ci^.nu.S.  Pcrcgrin.  d.lib.f. 
ttc.x.nu.49.vbicommunem  traditit^*- 
nem  efle,ait,  &  de  fideicQmifl*.drt.f  s»' 
no.itS.Jlodolfin.d.c.fi'  numj^o.  cam 
fequentib.  &  nos  cgimu';  fup.  in  tex, 
ibi,  Intfoducla  helU.  Ca:tcfum,vcfpe- 
cialitas,quam  inhoc  Dodor.  comu- 
nicer  Principalibus  cdcradibus  atcri- 
baanc,  falua^maneat.  aiufii  iufta,ob 
qua princeps  contraft ij  a  fe  celcbrata  • 
seoocarepofsir,  no  folu  iUaGenfenda 
cfl,  quac  publira  vriliratc  concernit, 
fcd  ctia  quxpriuarii  ipfius  comodu, 
dumodo  poft  c6tra6tu  fuperucneriCt 
vel  tfpore  tUtus  ignorata  niiflecvtex 
lailconti.  no.^.  vol.i.camalijs  quos 
B  refer^ 
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14.        'L.£x  ioc  iure.^J 

refcrr,cxpiicaf  Petcgnii.d.lib.i.dtal» 
)  num  6y.&i  lih.tf.cicttl  i.iiuiiiJj.eo(L 

crad  dc  iur  Hfc. 

8.  Specialc  cciam  c(\  in  princi- 
pis  coiuraftu,  tacica:  hypothct  x  pri- 
uilcgium.quam  habecia  rebus  fccum 
concrahenm ,  de  qoo  iat^  pcr  Pere« 
grin.d.crad.  de  iur.  fifc.  Itb.tf.  citul.6. 
ex  nu.i.ciKii  requecib.  I  i.y6c  penuic. 
Cde  piiuiicg.firc.l.i.C.in  quib. cauf. 
pign.  vel  hypoth.  tacic.  coiitrahac. 
nani  quod  ibi  priuilegium  pignoris 
in  fii'Cocautum  legimus,  in  pimcipc» 
&  pro  pacrimonio  illios  edam  pdua- 
co  aeque  obcinec ;  quia  hoc  ab  illo  nd 
ditfcrc»  prn:rcrtim  hodie,cum  prind- 
•  pcs  a:raria  diftmfta  hiberc  non  fo- 
.  Ic.uit,  vc  jliud  agcns  prohar  Barbof. 
in  1.  i.j.paic.  nu  jo.  in  ^n.  &  (cqucnct 
ff.  (bluc.  matrimon.  Et  generaliceri 
quodcuitquc  piiuilegium  in  fiico 
lcripcum  rcperitur ,  ad  principem»  U 
cbniugcm  cius  pertinerc,  probat  tcx. 
iii  I.fitcuscum  in  priuatijn  fin  ffdc 
lui.fift  .tradir  l'crcgrin.  d.  titul.6,  no.. 
4.  etfi  alias  fifcalcs  ccs  ,  &quas  prin- 
c«p»svci  priuacus  habec,  non  iure  im* 
'perij,&  duminacus.incelcfe  ditferanc» 
&:quuad  alia  diucrfo  iure  cenfcaiL- 
tur.vt  trad  C  Peregrin.d.trafl:.  de  iur. 
Hlc.lib  1  tit.i.nu.d.&  duob  /cquctib. 

Priuilcg  um  autcm  hochypoche- 
cx  lirco  comp)ecends»eoncraancerio- 
lescreditores  hypochecam  edam  ca- 
c  i  ca  m  ha  benccs  in  bbnis  debicotts,iio . 
ti.ihitur,  luxra  crmmuncm  quam  re- 
fcLC.Pc'  lccjuitur  Pciegrin.d.titul  (f.nu. 
i6  nooifMmc  Caflill.lib.j.cortonerr. 
Cj('.nu.i4.  vbicontrariasinhoc  Oo- 
{borom  (cncentias  adducir ,  &  haoe 
cosnmuncin  refcrt ;  tametii  dc  iufc 
Rcgio  CailcJlac  concraria  fit  ccncnda, 
ycibipcrcum.  In  quo  mulicris  hy- 
pothcca  pio  dotc.pinguiot  rcpciicur, 
qu^  ancciiuribus  crcdicoribus  taci- 
taiit  aliunde  halientlbus  pi^fercur, 
hixca  1.  ai^iduis  ,  fecundAm  gloiT.  J6c 


commonem  intelleftfi  a'd  rex.ibi.C, 
qui  potiorJn  pignor.habeancCooar. 

lib.i.var.c.7.  num.i.vcificul  Secunda 
conclufio,Ioan.  Guiicr.  lib  yptiCtiCi. 
quarft  99  nu.4  &  Card  Mantic.do 
ambig.conucnc.lib.il  cicul  i^.nu.^. 
tom.i.  &nu.1equenciconcrarium  in 
filcoprobat,  poltalios  Ioi.de  CaftilL 
d.c  4  num  <f.communemdicic,fle  (e- 
quitur  Molin.TheoIog.tom.de  COII* 
traftih.  difput.4j8  nu  8. 

In  hoc  tamcn  filci  ,  fcu  principis 
priuilegium  cxccllic ,  quia  in  bonisi 
debitorcquxfitis  poft  concraAfi  com 
tllogeftn,  priorihus  credttoribusge-i 
neralem  exprcfiamhabentibus  pra;- 
fcrcur,  I. fi  qui  z8.  fT.dciur.  fifc.  vbi 
Bart.&  alij.  Pcregtin.d.lib  ^.tit.^.nu. 
ij.  GuticrrAi.quaEil.p^.  nu.ii.BarboC 
d.i.parcl.iJiu.ia  &  itf.iQfin.CaftiiL'. 
d:c«4>  niim.19.  Mandc.*d.lib.ii.droL 
at.num.19.  in  fin.  de  quo  fufius  per 
cundem  d  titul.15  cxnu  6.eod.lib.Ia 
qua rpecie,niulicrcm  nopraiferri  an- 
tcriotibus  crcdjtonbus  ,  ccnuitgloir. 
magna,  fub  dubiotamcn,  in  dj.  afsi.* 
daifkVerfic.Sednonquidi  &glodacaw 
cica  fcquirur  Gom.in  l.f|Taur.n.)9» 
io  fin.latc  Caflill.  (entcotiam  g^offq 
probans,tam  iurc  comuni.^uam  Re- 
gio  CaflclU  d.c.4.nu.ii.&:  rcqu^nti. 
Sccundum  quam,in  (pccic  ida  hlcalo 
priuilcgiu,  ptiutlegiodocis  maiu^ap* 
'  pareccum  econui,  dotis  priuilegiii, 
prasftaildos  illoficad  bona  anreaac* 
q  u  i  fi  ta,  qu^  ancerioribus  cred  i  cori  bus 
hypothcca  racita  fubij<  iuntur ,  qui- 
bus  mulicr  prxfcrtur  ,  mxta  d.  i  n'si- 
duis,cu  cdmuni  inceiledu|ndfi(cuf, 
vt  cum  comoni  &  relacis'abeo,pro* 
bacPeregrin  d.tit.^.nu  {tf.Manticd. 
cir.zf.nuy  Canill.d.c.^.nXi  14. 

p.  Vcium,  in  bonis  pofldotcma' 
marito  quxlitis  ,  mulicrcm  pr^cfrni 
prioiihus  cicdirorihus  ,  vc  przicrrur 
fifirus  in  bonis  quaeficis  poftconcra-* 
dumcfi  tUogcftiisConua  gloiTiiid.l; 

aisiduis» 
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QapJ.  T>eTrincipis contraBH* 


'ar»i<luis,  probantBald.  tc  Salyc.  ibi, 
iui.4.  Mantic.d.lib.ii.cit.  t^. nu.i}.5£ 
ali)  quos  rctcrunt ,  &  fcquuntur  Pc- 
rBgcin.d.tit.6.nu«i7.Guticrr.d.qua:ft. 
5f^.lMMIIj^  6cBatbttC<l.l.i.parc.a<oii. 

•  prtncip.(|aicom<|ionem  teftan* 
tur.^  QuamRip.in  l.priuitegia  hu.jf. 
ad  ecclcfiam  cxccndit,  vt  in  qujciicis 
per  pr^lacum,anterioribus  crcdirori- 
bus  prxferatur,iuxca  notacper  gloiT. 
9c  Dodor.in  ccx  licerls>de  pignorlhL 
fiil»(cribic  Pertgtin.  d.nom.i7.iofinl 
ctiam  ad:  CMiliii  alias  prioilegiacas* 
Quibus  camcn  ,  in  ampliationc  hac 
notiafTencio;  quod  cnim  in  filci  cau- 
fa  rpccialiccr  fcripcum  legimus  in  d. 
1.  ti  is  qui,  contra  ordinariam  iofis  re* 
gDlam»(econd^m  qoam»  primos  cre« . 
diror  generalem  habens  hypothe* 
cam»  praefercur  fecundo  etiaminbo- 
01$  pod  vtriusquc  obligationcm  as- 
qoifiris )  vt  probat  tcx.  opcimus  vbi 
Bacc.nocac  in  1  fioal.Cquipotior.iii 
pignor.habeant.  tradit  Negufanc.  de 
pignorib.&.ro6mbr.f.pard5.  nu.  ^te 
niim.  $9.  vbi  rententtam  hanc> 
communcm,  &vcram  cflfcaffirmat, 
quampod  alios  rcquunrur  Pcregrin. 
d.Cicol.tf.num.tf .  Barbor.d.x.parL  l.i* 
no.  it.¥crfic.Etconfirmator,ae  sb.i^ 
in  fin.Mantic.d.nto].*f.po.7.CaftilL 
.dx.4.ti0.i^.  hocinqua, priuilegiam» 
quod  ejcprcfsc  pro  fifco  fcriprumlc- 
gimus  in  d.i.fi  is  qui,  in  dotc  accipe- 
ic,»rduumno  puco.cum  dos,&fircus 
in  hac  maceria  paci  panii  ambulenc, 
vr  k  Noftris  commoniteraftecicor» ' 
qui  dcdotis  eaofam » fauorabiliorem 
clfcyducunr,  propcer  priuilegium  d.l. 
afsiduiSjquo  fifcus  non  fruicur,  vc  ex 
cnmmuni  fup.diximus.Prxcered,ma- 
ius  c(l  priuilcgium,quod  muheri  eo- 
pccit  ex  d.  1.  aisldoisa  qoim  qooid  in 
caafiifirci  fcripcom  legimos  in  d.l.  (t 
is  qut;  illo  enimfincctiorihus  credito  ■ 
libus  aufcrtur  prioritatis  ius  quod 
plcDc  ac  pccfc^e  acqoificum  habc^: 


15. 

bant  in  bonis  quaedebicor  habebac 
ancequam  roulieri  pro  dotc  obliga*  - 
rctutiac  vcro  priuilcgio  d.  I.fi  is  quia 
non  aufetcur  ancerioribus  crcdicori<> 
bos  ios  qoaificom  |  illi  enim  infpedo 
concra£his  tempore«  in  boois  ppftea 
£  dcbir»re  acquificis  non  babenc  ioa 
aliquod  hypocbecs,  qux  non  con- 
fiflic  in  rcbus  alicnis  ,  &  ciim  acqui- 
ruocur  pod  initam  cum  fifco  obliga. 
tionjBm ,  fifcos  ,,£canterlor  creditoc 
codemtemporismomencoin  iot  hy^^ 
pochecje  concorconci  in  qoa  paiitat»' 
concurfus.pr^fertur  fifcus  cx  fpccfa- 
liipfius  priuilegio,quo,appatcc,  non 
auicrri  prioci  ctcdicori  ius  aliquod 
ilU  iam  antea  pten ae  ftth€ti  ao- 
qoificnm}qoaleeft,qood  mulier  col- 
litprittilegiod.  I.  afsiduis.  Cui  igicuc 
compecic  quod  cfl  plus ,  mirum  vi- 
dcri  non  dcbct,fi  competac  flc  quod 
minus  cd  in  matcria  cadcm  ,  iux- 
u  regul.  cui  Ucec ,  de  cegul.  iur« 

10.   Quod  y€t6  arcinet  ad  eccle-*  • 

fiam,  priuilegiatas  alias  tacici  pig- 
noris  cauus,  non  ita  tcncndum  pu^ 
CO}  qoibuscnira  tacici  pignoris  pri->  . 
uilegium  dacum  duncaxac  cil  absquo 
aliquo  prseladaoi»  iore  adoends  an- 
teriotei  cceditDres  ,iilIo  vti  debenr. 
9C  non  alio ;  porr6,  aliud  eft,  ius,  fcii 
priuilegium  tacici  pignoris  ,  aliud 
prxlarionis  ius,  feu  priuilegiumiquo 
vti  non  dcbcnt ,  quious  non  hoc,  fed 
iUnd  dnonmc  dacamrepentort  a4' 
cxemplom  fifci,  &  mu]teris«.  qutbos 
&  hoc » illnd  infiipBadiAis  cafibot 
datum  cxrar. 

£c  non  obftac  ,  quod  in  pignoro 
bonorum  poftca  acquifitoruni  vter- 
que  pariter.concncrit ,  priuilcgiacu^ 
icilieet  »&  non  prioilegiattts  ccedi- 
tor ,  vt  iiip.  diximns;  vndb  ,in  patl 
caufa  ,  priuilegiarus  videbatur  prae- 
fcrcndus  ;  qua  rationc  contra  Barc 
&  conmiunem  dcfendic  Salyccc. 

fra  inl. 
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L.Ex  hoc  iurcjfde 

in  I.  liccc.  C.  qui  pocior.  in  pignor. 
habeant.num.^.  quod  primus,  &  fc- 
cuiuius  credicor  quibus  bona  gcne< 
raliccr  fucranc  obiigaca  i  in  poilca 
qaxihit  pariter  coneurrere  debenc» 
iccucusgloir.magnam  prope  finem» 
iDd.l.ii  isqui  fr.dciur.fie.fieuil.idem« 
quc  ^.final.  fF.  qui  pocior.  in  pignor. 
habcanc  Qua:  tamcn  racio ncc com- 
muni  fcocccis  obftac,qux  pocioribus 
iiiriciijrfuiuUmeQCiS)(nec  buic  quam 
aune  de&ndimus  tn  cafii  pnctenci  t 
lefpondecur  enim,  qu6d,ccn,ciiro  ref 
venic  in  dominium  dcbicoris»  pariter 
&  eodem  ccmporis  momcncoambo- 
bus  obligaca  reperiacur  ,  qui  camcn 
prius  conuenic»  poccRCios  ius  hahec» 
fiue,propcer  cranslaciuam  fiftion^i 
quam  ad  hoc  confidcrat»  AcdefeDdiC 
Ncgufanc.dc  pignorib.f  .parc.t.meb. 
nu.40.Siue,qutain  pari  vcriusquc  ad 
p;gnus  concuriu.priori  conucncioni, 
zd  qua  illud  pcrcincc,condonari  hoa 
nericedebuic^vcqui  priorfttictepo* 
se*pocior  fic  iureafuxca  iuris  rcguL  ■ 
•  .  II.  Cum  autem  fiicus.  &  dos.  in 
maceria  pr^lationis.fpcciale  habeanc 
priuilcgium,  vnusaducuus  aliii  pri- 
uilcgio  alias  fibi  compcccncc  no  vci- 
•curiTed  ad  ios  cdmune  tediguncor  1  .a. 
C.de  priiiiicgJre.  flecun  Nei{eU.  6e 
'  Ncgurancab  eo  eicacis  rradicBarboC 
d.l.i  part  6.nu.iy  Caftill.  d.lib.J.  c.4. 
nu.2,7.quiidcm  craduncquanHo  vna 
muher  aducrliis  aliacn  ,  docem  quo- 
iqtte  repeteikiem  ocmtendic  t  vt  intec 
cas  (eruiiKttrreguia.c.qui  prior>dereg. 
iur.hb.d  quod  ieqoicur  Mancic.d.hb. 
Ii.cicul.i6.num.  \y  &  hmicac  vc  ihi,& 
in  cafu  dc  quo  ibiJ.pcrcum  nu.4(f. 
-Vndc  dicicur  ,  quotl  in  hac  maccria 
pari  patTuambuIanc  hrcus,&  mulier. 
Scd  &adtter»us  querolibet  atiom  pri- 
ditlcfpacum  m  cacici  pignoris  maccria» 
non  vcicur  fiicus  priudegTO  prxlacio- 
nis  quod  habec  in  pod  quxfica.vc  e(l 
cafiis  m  Liinal.  6l,  qui  pocioc.  la  pig- 


nor.  haheanc.  vbi  Bart.  fic  intdlig^it, 
idcm  Barr.in  d  l.fi  is  qui.ft.dc  iui  filc* 
(cquitur  Neguiant.d.z.mcmb  ^  pacc. 
nu.4&.ver-fic.Addc  cameu,Gntierrdi 
lib.5.quaeft.f9.mi.ia.  le  commmiter 
DodDr*teftePccegrin.dJib.tf  rieul.if* 
nu.18.  &  po(k  Barbof  eum  cicatis  ab 
eo  d.i.isparc.i.num.ii.  vcrfic.Simili- 
tcr,&  nu.rcqucnti.verfic.Ecideo.tra-» 
dic  Caftill.d.hb.j.  concrouerrc.^.nu^ 
a4.tt  lec|oenri.  Qoo  exen»plo>idem 
«qod  in  dote  probandttm  vid^turtf  C 
proilla  molier,praelarioottprittilfgiio 
non  vcaturaducrsusantcriorcm  crc- 
ditorcm  hvpothccam  racitam  pnui- 
lcgio  iuris  habenccm,vc  ccnctBirboil- 
d.l  i  part.tf.nu.1  in  princvbi  cecep^ 
com  aflTeric  ex  Bologncc.  ibinu.  aof. 
cradic  Cailill.d.c«4  nu.  f  0. 

iz.  Qiixrunr  vero  Dodor.quan- 
du  fi(cus,&  mulier  a  pan  proccdunr, 
&  vnus  non  vcicur  prtuilegio  luoad- 
uersus  alccrum,fi  intcr  cosdcpriori* 
tate  cemporis  non  conftat,qutafercd 
tam  fircalis«)uftm  dotalis  obligtrioi 
eadem  dte  contrafta  6akt  ncc  app»* 
rcat,  vtra  prior,  quis  eorum  prasfcra- 
cur:  Etprodocccomuniscrt  Dodor. 
refolMcio  in  i.  1.  il:.  (bluc.  macnmon. 
vbt  Barb.a.parc.  &am.ai.  in  fin.&  fe» 
quienrit  fequitor  Neguf.  de  pignor.t. 
part.4.membbnum.to9.  Couac.Iib.u. 
variar.c.  id.num  6.  &cumGrcgor  3C 
Matienz.  ab  eo  cicatis  Gotier.  d. 
qu^il.^^.nu.ij  Pcregiin.  communc 
dicens  dJib.tf.ricul  6  num.j^.  Molin. 
toffl.de contraftib.  dirput.4)8.nu.ir. 
td  fin.Mancic.d.lib.ii.titol.af  ,ex  nu. 
4.  vbiopinionem  hanc ,  vcriorcm  Sc 
crcbriorem  circ,dixit.  Quipi^cipuc 
mourncur  per  regul.  l.in  ainb»i!»ui<, 
pro  docibus  fT.  dc  regul.  iur.  fccun- 
dum  quam,  przrogattuahaec»fle<do> 
tale  pnuilcgium  multo  magis,aciin^ 
concroucrlia  aducr.sij«  priuatum  nb. 
tinebfC,  dc  quo  latifsimc  pcr  B.itbor. 
d.£.patcl.i.num  i.cum  fcqucntib. 

13.  Vbi 
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C^pJ.  T>eTnncipisc6ntraiiu. 

t^.   Vbiiutern  (imilis  quxflio  ifi-     6c  duotum  tcflamcnconitn,qQiC(|bl(l 


cidcritintcr  fifciim.&priuatum,  ma- 
ior  dicontcntio  inccr  Doftor.  circa 
prxlationcmi  in  pignorc}  dequapoii 
alios  CooAt.  ct.lib.t.-  vafiac.cfl|$.itf.  tii 
i)Dm.*.  £t(]Ui  prioati  cjlo(aniclefen- 
donC|.addticunCpraea  I  hoii  puto.fF; 
dc  iur.  fifc.  ad  qiiam  varic  rclpon- 
dcnc,qui  contrariam  fequuntur  fcn- 
tcnciam.  In  qua  contrbucrlia  com- 
mones  inuiceitt  cocrarias  referc  Bar. 
boCd.a.part.lj.  num.ij.  qui  num.i<^ 
ver(ical.yjcim6  ex  d.l.  nonputo.cd- 
tra  fifcuin  concludit ,  nullum  tn  prO- 
pdiito  cafn  habcrc  priuilegiuln,  fcJ, 
quod  fi  illius  ,  &  priuati  inltrUmcnca 
Concurranc.nccdcprioricacpcondcc, 
ie^ihaiccnDi  iafpe(fieii(i&  fic  neutrunf 
fkle1>ic,arguin.eitis  qu^d  in  fimili  du> 
Irfcfduorumteitamcntorum  commu- 
ni  calculo  traditur.  Ncguf.  vcro  d  4. 
mcmbr. i.parc.  nu.iiS.magis  vcram, 
&  communcrn  opinioncm,ilbm  clVc, 
putat,quant(?rnfat  larabcocitacuf 
ind.l.i.  nttm.57.  ff.  feluc.  matrimori. 
Vidclicet,qu6d  ciim  fumus  in  dubioV 
in  caufaoncrofa,  fifcus  priuato  prx- 
feratur,in  lucratiua  vcro.oriuatus  H(- 
co,  fic  incclligens  d.  1,  non  puco,  vbi 
Cuman.nu.it.  fic  incelkxic;  fequun' 
cur  alij,  quos  refert,  &  iequicar  Ccr* 
liar*dwe.itf.nu.i.  &  ftquentt,  vbi  conl- 
munem  dicic  ex  alijsi  Peregrin.d.lib. 
6.  ticul,  6.  niim.  ir.  fifci  caufam  in- 
difl:incl:c  probar,&:  communcm  aflTe- 
ric,(cquuui:  Mancic.d.  iib.n.  titul.iy. 
liam.i^com  fequenciK-irbfnomiai. 
.Gum  cicatis  abeo  inceHigic  d.l.  noD 
puccvc  procedac,  quanoo  fifcus  agic 
cx  dclifto  alicuius  ad  p^nam,&  hunc 
incclle£tum  *  racionabiicm  videcii 
fcripfic.  ■  ^ 

£go  quidem  circa  prxfen- 
Cnnarciculuffl  adoerco  primo,  qu6d, 
chm  inferoon  priuilegiafoideprio* 
•  ricace  tcmporis  ambigicur  i  non  par 
cric  cauia  duoruA  iaftrumcocorum# 


/cripfcrit  Barbor.noftcrqucm  inhoCj 
Virum  alias  dodifsimum  &c  maturd 
pra:ditu  iudicio.lapfum  ducOiCtenitTt 
Calis  incertitudo  hypothecas  1  &  in- 
ftromQHCain  qoibus  conciiientur.nd 
Vittabic,  quaminUs  creditores  ex iWisi 
canquim  hypothccarij,  alijs  hon  hy» 
pothccarijs,vcl  pofteriorcs  hypoihe- 
cas  habentibus  pra^ferantur  ;  ■quii 
quod  adl^os  accinct,apparec,  priores 
lllds  e(re,ex  quopra^ferendi  funit^iux- 
ia  reg[ul.  Ec,(i  tnter  ipfos  incer  qooS 
incercitudo  vcrfarurjde  iure  pignotfs 
contencio  ficfi  vnus  rcm"pignoraia!]3t 
pofsidcac  ,  &:  ab  altcro  conucBiatur, 
quipof&idct ,  pracfcrendus  cft  ,  cara, 
quia.qui  agit ,  ciim  noridoceaf  prio- 
retri  16  cempore,Stn&tentione  fua  re- 
pcllcndus  efti.iuxtsi  rcg.  I.aftor  C  dc 
probat.  I.  quiaccufarc  C.  dc  cdcnd. 
quam  quiain  pari  caufa  mcliorcon- 
ditio  eii  pofsidcncis ;  &  ica  iri  cafu 
tfto  crsididit  ^lycJ.£.nl)m.3.verncul. 
tded  iri  hac  qaxftione.  C.  de  priui- 
]eg.(if.  Vbi  vero  neuter  pdfsidct,  fcd 
alter  ex  eis,  a  dcbitofe,  vel  a  certicf 
poficfrorciure  pignoi^is  rem  auocarc 
contcndit ,  non  ericxepellendus  ob- 
ic^ione  di^ae  incerticudinis ,  quani 
dechairi  creditor  alius  6bijcere  po- 
Cenc,p6fteri6reiri  C6  ido  ho  eflfd»  coii- 
cerideris ,  6c  non  alius  rei  pignoriir^ 
poncflor,  cuide  iure  tcrtij  opponero 
non  licebit,  iuxta  rcgul.l.loci  corpus 
^.competic  S.Ci  feruic.vendic.  Quod 
fiVterque  credicqr  iri  rem  pignora- 
tijdtcohcarrat ,  &fde  prioricace  pig. 
'no^ii  incereds  fion  conflet ,  adhuo 
non  feimpedient,fed  vrilisambobus 
manct  hypothcca,vtriusquc  concur- 
fu,vc  probat  ccx-.in  l.idemquc  ^.1.  ff. 
qui  potior.in  pigiiofr.kabeanc.' 
>  15.    Ec  conc  qriidem  dubicat^d 
eriCf  an  prorata  dcbiti  cqncurrcro 
vcerque  debcat  in  re  pignorata.vidc- 
Hcec>  ii  vni  centum  dcbcantur,  &t 
B5  altcti 
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i8        L.Ex  hoc  iure.ffJi 

ftlceri  dacenta ,  fi:  res  pignorara  ccn- 
tum  vaicat,  an  Huceiuoium  ctcdicor, 
in  duabus  rci  parcibus  ius  habear ,  & 
alius  in  cercia,an  quisquc  indimidiaj 
quod  magis  puto  >  cametfi  Salyc. 
».ntttn.).pto  ratBdebttiivnur^uem* 
que  adOiittat  i  cui  cgo  aflcntirem,. 
quandonon  iurepignbris,  fcdquasi 
crcdicorcs  non  hypochcoarij ,  vc  illc 
fcntiCiin  rc  pignoraca  concurrcrcnc» 
tunc  enim,  quia  nullnmiu;  inreha- 
berenr,  pro  rata  debiti  concurrerent 
in  illa,vtqui  veniunc  in  ttibucum  pcr- 
(bnalem  aftionem  prxreiulcnccs,  1. 
procuracoris.^.  final.  ft.  dc  tnbutor. 
a^.  Ac  vcro  in  prarfcnii  cafu  dtucrfa 
e(l  ratio  >  dicimus  cnim ,  creditores, 
iure  pignorts  in  re  (ibi  pignoraca  cd- 
currcrc  quod  tusrcm  ipiam  vtrique 
f  quc  obftrinxit|,  vnde,  quia  non  pro 
rata  cuique  rcstcnetur ,  fed  vtriquc 
ajquc  &:  in  folidum  inlpc(fta  conucn- 
tion  e  ex  qua  agunt,  non  pro  rata  de<- 
'i^icitfedproiure  quod  in  illa  vnu(^ 
quisque  habcc ,  concntrcnc  in  ca , 
quoditts  quiaambobus  ^quale  cft,  vc 
dicimus,  hypothecaria  adionc  intec 
illos  xqualitcr  res  diuidctur  inrpccic 
propofita.  Acquc  itaapparecpigno- 
tis  conftitOtioDero,prop(er  priorita» 
cts  incertitttdinem  non  viciart»  (ed  vei 
•in  toco,  vel  in  partefaluam  mancrc* 
incaraproporito. 

itf.  Ec  non  obftat  argumcntum 
de  duobus  teftamcntis ,  quo  v(us  eft 
BatboCquiadifpar  ,ac  lohg3  dioer> 
latatio  efttduoenimteftamentafta* 
renequeunc,fedquodprius  fadum 
cft,  ncceflle  corruit  pofteriore  va- 
lcntc;  idcirco  quando  de  prioritatc 
interilla  non  conftat,  comuni  Doft. 
calculo  in  1.  final.  C.  de  edid.  diu. 
Hadr.toUend.poft  glofT.ibi,  cradicom 
cftfBeocramvalere»dcquo  egimusin 
commcritar.  I.  i.  C.  dc  racrofanft, 
ccclcf.  5.  parc.  §.  z.  quod  mcrico  ac 
lummacum  lationc  coniiicucum  iic  . 


eft,ne,fi>alrcrutrum  permanere,dice- 
retur,  cucnircc ,  vt  ex  illo  dcuolucre- 
cur  ha:rcdiras,quod  teftator  fuprema 
folgini  voluntace  reuocauit.  Atvero 
inftrumenta  duo  ,  auc  plura  de  etu(« 
dem  reipignorationc  ftarepofTunri 
tamctn  prior  creditor  fequenttbus 
prarfcratur,  quancTo  dcprioritatc  tn'- 
cer  ilios  conftat,  &  quando  non  con- 
ftac  ,  prodcfic  hoc  dcbitoii  non  de-» 
ber,  vt  res  Ilbera  maneat»  quam  pla-^ 
riBus  obligauic,  (ed  magis  conuenir» 
ac  iuri  con/entaneum  eft »  vt  res 
quc  plunhus hypothecata  validecft, 
hypotiiccae  iuic  oronibus  cenea- 
tur. 

ty.    £c  hxc  quidem  ica  proce- 
dnnt ,  vbi  inter  perfbnas  non  priui^^ 
legiacas  conccntio  efTet.  Vbi  vciq  in. 
tcrfifcum,  &  priuatum  contendcrc^ 
rur,quiafirci  caufa  priuilcqirita cft.  &c 
muitis  iuris  fauoribus  audtj,  prryillo 
in  dubto  iudicandum  vidctur  ,  vt, 
qoasi  primus  creditot  pt«feratttt» 
przferrim  »  qoando  agat  ex  proprio  • 
contra£lu ,  auc  alias  onerofam  cau- 
fam  pratcndac.iuxta  laf.  fentcntiam- 
in  d.l.i.  num.57.  ft".  folut.  matrimon, 
quam  commur^cm  dicunt,&  Ijcquun- 
tur  alij  de  quibus  (up.  Mthitamen 
oontrarta  opinio  magis  artidet»  vc 
in  hoCfin  qiio  fifcas,  priuilegiatus  ia< 
re  non  repcritur ,  mclioris  conditio- 
nis  non  e>:iftac  cum  damno  pimati,     .  - 
fedquando  inccr  illum,  ac  piiiiatum 
depriorttacenoD  conftac,  concurrac 
vterqoe  in  re  pignorata ,  iuxca  fiip. 
dida ;  receptum  ,  namque,  eft,  vt  iii . 
ijsiin  quibus  fifcus  ,  fpccialitcr  priui, 
Icgiatus  iure  non  rc^critur,priuiIcgio 
non  vtatur  aducrsus  alins,  fcd  ius 
commune  feruetur,  iuxta  notac.  pec 
gloflT.in  I.  item  ventunc  ^.in  priuator 
rum ,  verb.in  publica  ff,  deperirionj 
hzredicac.&  in  l.i.verb.percinet,  C. 
cod.Iaf.  in  1.  i.  num.7-  vcrficul.Li* 
i»ica.C.deedcnd.Boir.m  citul^ie  fifc. 

•&pri- 
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Of.l  T>eTr, 

9c  priuileg.cius.nu.if/.  Ptregrin  eod. 
tTaft.lib.tj.titul.i.nu  I.  cu  fequeniib. 
Surd.con(.ii?i?  nu.y.vol.i. 
■  18.  EcnonoblUc  communis  fcQ- 
cencia,quae  probacio|iis  onerc  gratfat 
'prioacum  de  prtocitace  temporis  cii 
nfcor  concendentem>ad  cerminds  l.i* 
C.dc  iur.fifc.  lib.io.  quod  vc  fpcciale 
Hfci  pnuilegium  pcr  cex.  ibi  ,  nora- 
runc  Gloii.Barc.&  Placca,fi^  alij  ciu- 
ti  a  Barbof.  d.  a.  prc.  nom.  i|.  in 
princip.  nam,pra:cerquaffl,qu6d  tex. 
Me  alios  ab  alijs  contra  tencntibus 
pacicur  incclicdtus  ,  diccndum  c(l , 
quod  cafus  ,  dc  quo  ibi ,  diucrfus  cfl 
abiflo  dc  quo  agimus,  vndc  non  eric 
ad  hunc  exccndcndum  priuilegium 
iB  iilo  concefliim*  quod  Barbof.  ad 
tetfminos  illios  cex.  enidicc  rcftringic 
d.  1.  part.  num.i9,  veiiicoLYiide 
imelius. 

19.    Hxc  auccm  qux  dc  ccmpo- 
tis^  prxrogaciua  in  pignoribus  iure 
^thidlinccir ,  iur^noftro  Aon  obdiient 
Ibontn  iudicialcm  pignorum  capto- 
'  nxn  vircucc  fcnccciz  fa^lam}  etenim» 
cx legcRcgiaiib.vticul.pi.in  princip. 

I.  pofterior  crcdicor  qui  ad  il- 
lamprius  pcruenic,  quanuisacuea  in 
le  capta  nuUum  ius  reale  habuiflec» 
imceriotibus  qui  ius  hypothec*  lia- 
bebant»  praefercur ,  przcerqudm ,  ii 
anterior  creditor  impedicus  lcgici- 
me  fuic  ,  quominus  ad  iudicialem 
pignorationcm  perucnire  prius  po- 
cuiiTec.  Lcgitimum  aucem  &  ardium 
Unpedimencum  in  ptiore  eteditore 
poftadeptaRi  fencentiam  le«  requi» 
ric,  vc  i  poftetioce  fimtentiam  ibaffl 
prius  cxequcnte  non  przfcratur  j 
cum  tamen ,  vbi  ioquicur  dc  credi- 
Coribus  ance  fcnccncias  obccncas, 
non  icapriorem  arftec ,  fed  concen- 
^fittnille  podcriQri  prids  fenten- 
tiamobcinenci,  &  exequenti  prxie- 
latnr}  quod  lici  motx  intcr  pofte- 
'Ciorem  credicorcm  >  Qi  debicorcm  fc 


KifiscomraSu* 

opponat,  protefterurque ,  faluum  (L* 

bi  manfurum  prioritatis  ius  fibicom- 

pctcns  .  &  hoc  fi  in  loco  iudicij 

vcrfccur)  abfens,  namque,  vel  iuftam 

ignofanciasillinscaufam  habens,nul- 

lum  iuris  fui  petioilum  fiibic »  quod 

vciquepacietur,  qaando  poftadepfi 

tam  fcntcnciam  ,  illius  execucionO 

pr^ccrmiira  abfucrit,  &  intcriffl  po- 

fterior  crcdicor  fcnccntiam  ,  ance, 

vel  poft  adeptam  cxcquacur  ;  hotf 

enim  cafu  abiencia ,  8e  proCeftatio- 

ne  pro  iurc  fuo  incerponca  non  exv 

cufabitur  illc,  in  quo  lex  reqoirit  ler- 

gicimum,  &  vrgens  ifnpcdimentum 

propccr  quod  (cnrcnciam  (uam  cxc- 

qui  nonpocuiffct.  £c  diifcrcncis  ra. 

tio  incer  vQ^m.,v    alcemm  cafom 

eft,quia  ance(encenciaqi,  Impdcaci 

credicori  ,  non  potcft,  pignoracio-' 

nis  iudicialis  omifsio ,  ad  quam  fin^      .      .  • 

fcnccntia  pcrucniri  ncquit ,  &  cam 

poflerior  creditor  pritis  forfan  adi-' 

pi  rcetur,  vel  propctr^celeriorem  Kti» 

ourfum>velptoidmiorein  diei  aduen* 

ruro}  vnde  oppoficioiii$>&ptoceflta-: 

tionis  remedio  pcropportunc  illi 

prouidctur  ,  ciri  ncgligcncia  ncquic- 

impucaci  in  execu^one  fcncenciae 

quamnondomhabet.'At  vero,  poft 

lllam  adepcam  >  negligens  apparet» 

qui  exequinon  properat|id8irc6  ik 

a  poflcriore  aho  przuenrus  in  illa 

£c,  cadcc  iure  fno  ,  pr^tcrquam  fi 

de  impedimcnto  doccac  ,  quo  k 

negligeocia  in  excqucndo  cxcufe* 

cor. 

ao.  Qpiaver^Ord.  d.  CiCtflp'; 
tamioptincip.  quam  in  d.  §.  i.  prz* 
ladonem  de  quaibi  iudicialibus  pig- 
noribus  cribuit,  quz  confticuuntur 
pcr  immifsionem  in  po(refsionem  '  . 
iudicis  decrcro  ea  caula  indf cati ,  vc 
expUcat  gloCi.  in  I.  a.  C.  qui  po« 
tior.in  pigtlor.  habeanr.  &  in  l.i.Ci 
dc  pr^cor.  pignor.  Ncguf.dc  pigno-  .  . 
lib*  5.membr.  |.  part.num,i.  £f  apud 
B  4  no$ 
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10  .  LMx  hoc  iure.jfJe 

tlds  pernudam  rci  apprehcnfioncm 
ab apparitorc.iutiicis  lullu  tactam.cx 
caufa  iudicati,  in  cxccutioncm  illius, 
fequitur  ,  quod  m  hocdcmum  iudi- 
ciali  pignore»in  quoloquttur»cric  ao- 
cipienoa  9  U.  non  in  alijs  boooruni 
unmifsiohibus  ,  feu  pignotibus ,  ca- 
metfl  iudicts  iuffu,  ac  dccreto  fianc  i 
quia  Ord.  noftra  ,  iuris  communis 
corre6l;otia  eft;  1  iuxca  quod,  ludiciali 
pignori  non  plus  cribuicur  qoim  co^ 
uencionali,  fed  illi(|s  Victfm  fubit  I.i. 
C.(i  in  caur.judicac.pign.capc.  nc,.id<^ 
circd  intcr  iudiciale  ,  SC  Conuencio- 
nalc  ,  prioritatis  ius  feruandum  critj 
quoddc  iurc  noilrorecuseft,  quoiiu- 
diciale  poftcrias  anceriori  conuen. 
tionali  pr«6ercor,  vt  diOtam  eft.  Ac 
qiu:ica,cu[m  Icx  noftra,iuriscommu'' 
nis  coriccloria  fit.in  alijs^quam  iudi  • 
cialibus  pignoribus,  in  quibus  detcr- 
minatc  loquitur.accipienda  non  ciic, 
nec  exCendenda',  iuxca  vulgarcs  cra- 
diciones* 

1 1 .  Qood  ade6  vemni  puto «  vf, ' 
iinuliaprqccdence  fencencia.ab  exe- 
cutioncincipiatur  priuilcgij  caufa,vt 
cucnit  in  hlcalibus  dcbicis ,  nec  pig- 
nus  ludicis  luiiu  t^aduni  in  bonis  dc« 
bicoris,nece;ttettcioinde  procedens# 
adaer$u»^ncerioreni  prhiaci  hypo< 
thccam,pra;(ationis  ius  obcinear}quix 
Ord.t.im  in  d.princip.quam  in  d.^.i. 
cxprclsc  loquicur  in  pignorc  iudicia- 

11  quod  iic  pr^cedcmc  rentcncia  cre- 
dicoriSi&virtoceilltns;  vnde,etfi  iu- 
diciale  pignus  decur,  quod  cameif. 
flbsquc  fcnccnciaindudum  fuit»4|oia 
in  illo  ccfranc  vcrba  lcgisjcefTare  quo- 
quc  dcbcc  illius  difpoficio,&  quiacor- 
rc£totia  iuris  cft,dc  cafu  adcafum  no 
crit  excendenda.  Confirroacur  hxc 
fentencia  exeaquam  tradic,&  erudi- 
ce  coroprobat  LufiCan.  nofter  Mend* 
a  Caftr.in  pradlic.  Lufitan.lib.^.c.ir. 
nu.6}.cum  fcquenci,  vbi  depra:di£la 
Icg  Rogia  luculeoter  agic  cx  num.$   .  . 


luslit.is*  iur.  z.ps 

quam.vltra  alias  Iimitationes,d.num' 
65.hmitat  ,  vtloctim  nonhabcatin 
ctcdicote  qui  prius  ad  fcntcntiani 
pcrucnic  per  confeisionem  parcisj  is 
enim  in  cxecociooe  illia$«pnrladonir 
priuilegio  de  quo  ibi  non  porieror^  * 
&  ica  dScnacoribus  noftris  non'  fe- 
mel  iudicacumfuiflc,  rcfcrt,quos,aic, 
prxcipuccxeo  moCos  fuifle  ,  quia 
fcnccntia  dc  prxccpcO|qua;,mquam, 
cx  parcis  cdnfeisione  oricur,  propri^ 
renccnlia  odn  eft « neo  fertur  in  con^ 
tradidorio  iudtcio  §  qood  verba  legis 
requirunt  ;  qux  vcraque  ratio  magis 
id  cuincit  in  ca(u  n"oftro,in  quo  nulU 
adcfl:  icntcncia ,  ncjc  proceflus  vnde 
illa  oriatur  ^  (ed  priuiteglj  caufa  ab 
exectttioneinclpicur.  ncc  fifci  ^uoc . 
mooet  io  conirariumi  quia,fi  ad  ius 
communc  rcfpicimus ,  priuiiegiuin 
non  habct ,  vt  pignoris  iudicialis  vic- 
cutcantcrioiibus  crcditonbus  prxfc- 
racuri  li  adnoflrum,vcrba  lcgu  illun\ 
exetudont ,  quando^^squefcocentia 
dcbitum  fuum  cxequitor  {ied  &  ip- 
fius  lcgis  ratio  iilum  remouct ,  qus?  * 
nititur  in  ncgligcntia  ctcditotis, 
finentis  poftcriorem,adiudicialepig- 
nus  prius  venire,vt  cxpcndimus,(up« 
qua  ncgligcntiar  nota  colpandus  non 
dft  cteditor  anteriori  qoando  pofte* 
rior,virtutepriuilegii  (ibi  coropecen^ 
cis,incipic  ab  executionc. 

ii.  Nunc  c  diucrsoquxrcndunt 
e(l,an  d.  Ord.  locum  iibi  vendiccC 
contrafifcum^quia  foi  tc  priuatus  cre- 
ditoc  (encentiam  obtinnic  concni  ifi- 
tcriorcm  fifci  debitorem ,  ct  qua  ad' 
iudiciale  pignus  peruenit  in  bonis 
ancea  fifco  obligatis  •  qu^  quidem 
qua;ftio,dubia  magis  eft  ,  quam  prx- 
cedens ;  in  quacocracias  Senacus  fcn- 
ceocias referc  Mendes  d.  cap.  ai.  nu. 
74.  £tin  eavid^r,  qu6dfifco,qui 
prior  eft  creditor>pofterioris  iudicia» 
lc  pignos  no  pra:fcratur,quod  olsiccc 
(cnfitBarboi.  in      d.part.  num.^v 

verficul. 
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verficul.  Ectdeo.ir.  foiuc.  macrimon. 
vb>  lcripfic ,  cjuod  liccc  Ord.  noftra 
mulca  circa  pr^*lacioncm  credicoiu 
innoiuucnc,  Itmicanda  camen  e(l,  vc 
Bd  procctiacin  priuilcgio  c]uod  firco 
compf(ii  in  ca(ii  Lpooonla.C.clepci- 
uilc^.  €(c.  quod  rpeninct  ad  caruin 
leg  Regiaid  cicul.yi  inprinc.  Idcmw 
quc  pariccr  in  docc  cradidic  oarbof. 
Ibid.  dc  q  lo  Mcnd.  d.cap.21.  nii. 6<5. 
praqua  lcnccncia  tacic.qaia  (lici  pii-> 
•iJi^iilliKiB  hypocheds,magnumefti. 
«a1^Aprioribiis.-oredicoribus  liypo4 
tn.^cam  generalem  habenribus  in 
pofl  quxlicis  prxfertur,  pcr  l.  (i  \i  qui 
rt  dc  uir.  hfc.  CM'TJ  Barc.  &  communi 
ibi  (ccun  Ju(n  Gucicrr.pra^icar.lib. 
qu^(1.99  num  11.  quodrup..rra<licU- 
miis.  Videcorcrgo,  quod  fifeum  ica 
fll>aBti(|oo  priuilcgi.iciim  in  hacea* 
dcm  marcria.gcncraiis  difpoficio  no- 
ftr^legis  non  comprehcndat  in  dam- 
num  illiu.<(,iuxca  dodtrinam  glolT.t.in 
l.j.  C  de  (ilcnciar.  lib.  it.  &  quia  Icx 
aoita  generalis  fpeciales  cafus  lcgis 
andqoc  non  compreheodac  Lto  com 
cradibustveriic  His  fciIiccr.C.deiioii 
numcr.pecun.  Praeccrca.fifcujf  quan- 
dopriuilegio  luo  vccnsiudiciale  pig- 
lius  praeucnic  ,  non  l^icur  prxlatjo, 
ntiioTe  lcgc  Rcgia  iifllifto»adiiersttt 
anceriore»erMiicores>vt  in  quslhoDe' 
przmida  reroluimus  (  videcur  ergo^ 
quod  poftcrior  credicor  ,  aduersus 
fifcumpriorem  iure  illo  non  fruatur» 
quo  ille,non  fruicur  aduersus  anccrio> 
iem,ne  decerioris  condicionisi  quam 
priuacitSifircai  reperiacor;  Deinde,(i 
verba  legis  fpedemus  d.ricol.jii.cam 
inprincip.quam  in  d.$.  r.  inpriuacis 
crediconbus  ,  &de  prxlacione  incer 
cos  loquuncur  ;  fifmpcr  enim  vcrba 
lcgisdcillis  funci  qui,  fentcncia  prx- 
cedentedebicam^annrexeqoi,  coift> 
cendanc  \  quod  fifco  non  ica  conoe» 
nic,  qai  non  (olec  debicores  fuos  01- 
dinaiid  «onaenice »  fed  abs  quc/ic 
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ienda,&execaciud  •  qood  (ibidebt- 

tar,exigere ,  p  r  i  u  i !  cgio  luo  vcens.Cilm 
crgo  Ord.vrrba  fifcum  non  comprc- 
hcndancnec  ilii  piuuc  in  plurimum 
conuenianc.non  debeccx  diipoficio- 
neilUuSftn  iurealia$ribi  compctcoce 
Denique,priaiicgittm  1.  pecunia' 
C.de  priuilcg.  fifo.  pro  fi(co  (Iringic 
inqu2(Uonc  pr^fcnti  j  fi  cnim  fifcus 
pccuniam  a  dcbitorc  luo  poftcriori 
crcdicori  (olucam  &  ab  co  bona  fide 
odniiimpcaffl  rcpecere  ab  illo  poccft, 
fidebicor  non  babdiif^B^f -ftbo 
ri  ficripor  iciuxca  d.l.  oeciiliia,  &I. 
dcfcrre  ^  final.tf.dciur.n(c.  quodfin^ 
controuer(ia  in  filcoproceditjccun' 
dumCouarrpradicar.  c.t5).  in  prtnc. 
Gutierr«Ub.5.pa£tquc(tiob.num;i; 
qui  aguncan  iJiWitiii|iiifcat  in  ct^^x- 
tore  alto  priuilegiaco,  ^^olllH^lled 
mulco  magis  filcusancecior  credicibK 
poftcriorcm  cui  nondum  pccunia 
foiuca  eft,  rcpcllcrc  polsiccametfi  ad 
bonorum  capcucam  pnus  pcrudneric. 
£c  Additor,  qa6'd  kxa  Reee  lau  eO^ 
cuios  eft  fi(coS|  U  perfonaloqueitci^ 
indi^poficione  fua  non  includtfur  «1. 
inquiiicio  C.  dc  foluc.  vbi  notarur, 
Gozadin.conf.  7^.  nu(n.  14.  &con(^ 
loi.num.io.  Ruin.conl^S7'nom.f|. 
voi.a. Sord.coDCi  f ft.nuai .  4  5  .vcit.». « 
Vii).    Hismmtn  non  obftantibat 
concraiiam  lencentiam,  probabilio*^ 
rem  dttco^quam  renctMcnd.  d.cap. 
ii.num.7  i.vciiictl.Contrarium^pro 
qoa  confidcrari  oporccc ,  Princtpcm, 
Acfifcum  eius,to  cafu  de  qt^agimus* 
osciore  communt  actcntaViitend*^ 
ftsi»  priuilegium-  attquod  habere  ; 
ecenim  ,  dc  iurc  communi  fpeciale 
non  cft  in  fi(co,  vt  pofterior  crcdicor 
virtuce  pignoris  iudtcialis  illi  non 
pcaeferacur}  fiquidem  &  hoc  priuacis 
commoneeft  iore  communi  accencov 
vccradidimus  ;  vndc  lex  noftra  ,  quie 
generalis  eft.priuilcg^acascciam  alias 
crioaascompicbcndCT*  quf  ipecia- 

■  hcec 
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Itcer  priuilegiacf  oon  func  in  cafo  tor,qu6d,etrt  przlacionisius  deqno 

quem  ftatuiciuxtarcgul.l.in  firaudcm  in  Ord.filco  non  compctac  cx  pig- 

^.final.m  fin  ti.dc  militar.  teftamcnc.  noris  capcura  ,  quando  abjquc  fcn- 

Ncc  hic  locura  dbi  yendicat ,  quod  ceocia  deueocum  cft  adillam ,  id  ca, 

de  lege  noua  genenU  «fixinus.vc  fpe-  meii  insilli  compccic»  qaando  pr^  ce« 

ciales  cafat  legis  anctquc  iKmcom*  dente  (encencia  od  pienora  deueni- 

prehen  Jac ,  cx  d.  1.  in  contra&ibus»  cort reqoiricitc  cntm  d  lege  ad  iushoG 

vcrficul.  His  fcilicet  •  quia  cafus  hic  inducjndum,  vt  iudicialc  pignus  vir- 

in  fifco,  legc  aliqua  «ntiqua  fpecialis  tute  fentcntiz  fiat ,  vt  fup.  expendi- 

non  erat,  icd  Cjim  tUi,  (^uam  pciuaco  mus  j  idcirco,  ncc  fifcus ^  nec  aliquts 

communis.  cui  idem  competac  priuilcgiuni  in 

SMbnd6  pro  eadem  iemoicia  fit-  cxaftione  debici  fiii ,  pr^ ladMia  ias 

cic,qaia  pcinceps,&  iifcus  cius,priui-  lege  Regia  indu^bum  prxtcndetepo« 

legio  non  gaudec  in  cafibus  a  iurend  ccric  ex  pignore  iudiciali  absque  (en- 

cxprefsis  ,  vtnotant  omnes  ccmmu-  tcntia  conftituto.  Ncc  in  hoc  filcus 

nitcr  cum  GlofT  in  l.itcm  veniunt  §.  detcrioris  coditionis  repcricur,qu^ni 

iopriuacorum  Cde  pecjltion.haeccdi.  priuacur,quan  bcfoeficiolegisoonica 

ttCtCttios  fup.  meminlmostcum  ergot  treqitcnter  adoehi&s  creditocet  alios 

Bce  iare  communi ,  vc  przmtfimus,  frai  po(stc,vc  priuotus }  etetum»Ae 

jiecnoftroi  fi(cas*rpeeiaUcerpciuile-  cales  cxaftioncs  non  card.leiicentta 

giatus  reperiatur  in  przlatione  ad-  ritc  lataprxcedit .  vtcumex  delido» 

ucrsu^  ludicialc  pignus  ,  in  terminis  adbonorum  condcmnationem  agt- 

lcgis  Rcgije,  fcciiduni  di(bofitionem  cur>funo  enim,  nonexccuciuo.fedor. 

fllias/vc  priuati,  icaft  fifetcaofii,  qui  dhiario  nio4o  iiicaalaprooedicur,^ 

in  hoe  priuilegiacus  non  repeticnr,  condemnacoria  (Ssnccncia  prisBcedm 

Uecerminanda  cric.  debet  exeeucionem.  Sed  &  in  cioili<*. 

•  Terti6,&:  vltimo  facir,  quia,  fiCco,  bus ,  non  raro  etiam  fententia  oap> 

qui  expignorc  iudiciali  pro  dcbito  tionem  pignoruni ,  &  exccutionem 

/uofacCoipraecedcnte  fcntcncta,ante>  prxcediC}  quanuis  enim,fpeciali  pri- 

ciocicredi|0ri  in  pignoreconoencio.  oilegiot  ^uod  Mincipi  dcbetufj  exe» 

nali ^a>iaf^  eommani  non  pracfercar»  wM^^aag^  pfcic » debicor  camcni^^ 

Jtkdt  tot  pcarlacionis »  cx  iuce  noftro  Tciri^lfOiiicis,vel  aliiscercioracusop^ 

compecere,  dubicare,  non  liccc,  ne  ponerefepoteftexecutioni,&,fiquas 

alioquin  dctcrioriscodirionis,  quam  habct,  cxccptionesobijccrc,  dcqui- 

priuatus  ,  exiftat ,  &  lcgis  bcneficio  bus  iudcx  compctens  cognolcit ,  ac 

alijsindulco  fruinequeaCiCuro  crgo»  fupcr  cis  fcnccntiam  profcrc ,  qu^ 

iacebocpnelationis»expignoreia.  poileaiwruciom  mandatur.  lahis» 

dtcialt  competeotiB » fifcus  adaccsuf  iuque ,  caiibus » qoi  oon  foti  fimc^ 

aNos  vci  valeac  ,  canquim  lege  com.*  commonis  apparcc  decifio  Ocd..d. 

prehenfom  ,  a:quum ,  &  iuftumeft,  titul.  pi.  fecundum  vetbaillius ,  tam 

iuxta  l.r.&  per  tot.  fF.  quod^oisqoe  principi.quam  priuaco  :  Dam,&  prt. 

iur.in  alccr.ftacuer.&c.      '  uatus,  fifine  fencentiacapcispigno« 

r  X4. '  Et  non  obftanc » iencentla  tibos  execodoncm  praecendac  pcioi- 

hac  rccenta ,  pro  contraria  adduda»  legio  aliq uo ,  praelationis  iare  dc  qao 

*Ad  primam'  cnim,  refponfiim  manec  ibi  non  rruccur,  ficuti  nec  princepsi 

his,qua»  profcntcntia  iftaprimo  lo-  &  fentecia  prarcedence,  iurc  illo  gau- 

co  duimus.  Ad  fecuadum  ccfpondcr  dcbic  priaceps»  fcu  fifcus  cius  contra 
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priiiatttm.  ficiic^  prinaci» concn  il-    legtb.  qua  de  re  lacd  Mendo^.  de 

paft.  lib.i  c  <^  per.cpt.  nouKsime  rc- 
ucrend.Pater  Francirc.Suar.de  legib, 
lib.;  cap  J5  pcr  toc.  vbi  num  4  &  fc- 
c]iicntib.  comuncm  fenrcntiam  pro. 
tcrc»  &probatcum  D.  Thom.  i..  a'. 
quxft.^tf.  arcic.  f.  ad  &  alijsab  eo 
cicacis,  cradcncem ,  prineipem  vi  di* 
rcftiua  fuis  lcgibttscencrit  6e  ^tfoad 
vimcoaftiuam  non  ceneri ,  coramu- 
nein  rclolucioncfn  ciTcydiciCt  &  pro- 
bac  ex  nu.  15. 

1,6.  Eft  cainen  Vnoi»  cafus ,  i  n  q  uo 
concfafifcum.iudicialis  pignoris  pr^- 
texcu  prius  UQtx  non  audiecur  crc- 
dicor,  vidclicec,  quando  fifcalc  debi- 
cum  cx  primipilari  caufa  proceHic  ^ 
quicaius  1  fpecialifsimus  in  iure  efl, 
adc6 »  vc  &in  mulicris  doce,  ius  pig- 
iioris  U  exaftionis  fibi  vindicec  con- 
Cra  mulierem  ipfam, excufsis  ramen[ 
prius  bonis  maricii  ac  Hdciufloruiii 
cius ;  dc  quo  cft  cafus  in  I.  fatis  nocfi 
C.inquib.  cauf. pign.  vel  hypochcc^ 
caciceconcrahac.  quem,fpeciali(simii 
?ocac  ii>i  B4ld.'rradlt  Neguf.  de  pig-, 
fiocib.  4  membr.  a.  parc.  ^um.  109. 
verficul.Nec  obdac,  Couar.  lib.i.  va» 
rlar.c  i<?  num  7.  Pcregrfn  dciur.Hfc. 
lib.tf.cicul.  6  num.^r.Majntic.  dcam- 
big.Gonuenc.  hb.ii.  cicul.  18.  num.^.. 
tom.  I.  fle  ciCQl.  a^.  num.  S.  eod.  lib. 
Munnoz  de  radocin.adminiftrac.o.' 
5^.nu.io  Cuicciam  primipilaridebi- 
co  rpecialifsimum  eft,  vc  pro  eo  ^li| 
conucniri  pofsinc  quanuis  patris  h^- 
redcs  non  cxtiii/rcnc.  I.  hnal.  C.  de 
primijpit.lib.12,.  &  rpecialiracesalias 
deblci  ez  canla  primipili  rrtemora^ 
Barbofin  7.parc.l  i.nu.j.fF.rcluc.ma» 
crtmon.  Quis  aucem,primipilns  dice* 
recur,  &  cancarum  fpecialicacum  ra-' 
cionem  dcclaranc  Alc.  intubr.  C.  do 
primipil.lib.a.&  de  prxrumpc.  rcgui, 
j  pr^rumpc.^i.  adfin.  Couar.  d.c  i<» 
nom.7.Mancic.d.cicul  18  na*io.8e  fe- 
>  queari»  Munooz  d.cap.  num.io. 

^arboC 


lum-.  Arqaeira»f'econdo,  &  ccrcio  ar 
gumenco  qucd  de  verbis  Kgis  crac, 
rerpoiiru  n  his  manet ,  poftcriorque 
h.rc  lcnccncia  vcrior  appaicc.  Qnx 
niiiltomagis  aducrsus  docalcs.d^  pn 
tiilcgi.icaf  alia«hypochecas,in  qoiDUS 
rion^ca  milicanc.qucpro  fifco  addu' 
xtmtt«,rectnenda  eric.  Ad  priuiiegtum 
vcMO  fifco  compeccns  ex  d.l.pccunia, 
rclp.nidccor  illudquidcm,  iurecom- 
muni  proccdcrc,  fid  cciam  ftancc  iure 
noftro  Elegio  locumobcinebic,  cdnk 
pecunia  ad  poi^eriorem  credicorem 
peruenir  ablque  iudiciali  exadione 
pcr  pignoris  capturam  fa<fla  ;  hac 
cnim  intcrcedcncc  ,  vircuteillius,  po- 
ftcrior  crcditoc  fifco  pr«tcrendus  erit 
cciam  in  pecunianondum  conrump- 
ta,  propcerjus  Regtum,  quoius  hoa 
prxlacionis  pofteriori  credtcori  ad 
iudicialc  pignus  prius  peruenienti  in- 
dultum  eft  concra  priorcs  hypothe- 
cam  habcnccs;quod  ius  in  fiico  limi- 
tacum  non  iegimus. 

2.5.    Quodaucemaddidimas  dtt 
perfona  loqnenris ,  difpofitiohe  foa 
non  comprchendenda,  prooedii  in 
difpoficionibus  pacticularibus  ,  in 
quibus  loquitur  d.  1.  inquificio  ,  pcr 
quam  illud  nocari  rolec.j  non  in  lcga- 
iibus  fanftionibtts»  qoibusprincipcs, 
&fi  lacores  illarom  fint»  fobdi  >  non 
.  dedignancur  l.digna  vox.C  dclcgib. 
!.eximpcrfcfto.C.dctcftam6t  Quod 
vciqucdc  ijs  intelligitur,  quac  ad  mo- 
ralcs  percinenc  a£^iones ,  cuiusmodi 
eft  prxfens  cafiis  ^  qu^  enim  ad  deli- 
ftorfi  coer'ftionem,  punitionemqu6 
■percinent,coaAiua  vi  principem  non 
uganc  ,  camecfi  &  ad  .psenales  lcges 
fcruandas  diicdiuc  ccneacur  ;  hac  fic 
diftin£kionepro  luinc  obitcracccpta 
in  quf  ftione  ilLi.qux  aisidua  ,  &  an- 
ceps  incer  Scribentes  eft ,  an  princt- 
'  pes  fiibiicianrur  legibos  fuis  ,  ad  in- 
teiiedum  1.  princeps  l^bus  ff.-  de 
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B.ubofi  qui  alios  rcfcrt  d.  /.parc.l.r. 
num  ^.bc  num.^.anipliac  contra 
Socin.lunior  ibi  nu.261.  vcetfimu- 
licr  m.ici imonium  contraxincc,ance- 
<^uanuTiaricus  hcrcc-  primipilus,  pro 
dcbicocxcaufaprimipilari  poAcaco- 
ciado.R:ic  cxaflio  in  bonis  docalibus, 
fequitur  Pcrcgrin.  cum  relacis  ab  co 
<l.titul.6  num.42,.  &  fequenti.  Limi- 
tanc  vcro  ,  vc  hoc  non  proccdat  in 
bonis  paraphernalibus  vxoris,  ex  l.r. 
C  dc  priuileg  tirc.iiaincclleda  a  gloC 
ibi,Pcregrin.d.num.42..&:  alijs  a  Bar- 
bof.  cicacis  d.  num.  4.  quos  fequicur 
MunnozdcEfcobar  d.o.^^.nu.ii. 

Cum  crgo  primipilare  debicum» 
fpcciale  ica  (icvc  &  ancerioribus  mu- 
licris  pro  doto  hypothecis ,  pracfera- 
tuc  l.vcricas.C.de  primipil.  hb.  ix.  6C 
inipnsetiam  rcbus  dotatibus ,  fcrua- 
caordined.l.faci.s  nocum,  nimiriim,(I 
dicamus.  iudiciali  pignori,  in  cermi- 
nis  lcgis  noftra:,  illud  fore  prajfcrea- 
dum  ,  nonfolumquod  a  pofteriorc, 
ied  cciam  quod  ab  antcriorecrcdico- 
rc,&  exprcffam  cciam  conucnciona> 
lcm  hypochccamhabence  fadum  eft: 

17.  Anauccm  hodie  primipili 
munus  invfu  fic,  tnquo  fpecialicaccs 
illi  legibus  atcribuix  pradicari  quc. 
anc,tradlat  Barbof.d.l.i.  z.part.num. 
penulc.vcificul.Ec  aducrte,  poft  rcla- 
tos  ab  co  ibi,  &  7.  part.  ciusd.lcgd. 
«um.J.ad  fin.&  in  init.  fcquentis,  vbi 
delibcrandum  reiiquit  circa  Angcli 
de  hoc  tudicium  in  I.  l.  C.  de  priui- 
lcg.  hfc.  credentis ,  primipilare  mu- 
nus  ,  lcgcsquc  dc  illo  loqncntes,  in 
chcfaiirario  principis  gencrali  intcl- 
ligi ,  in  cuius  burfa  omnes  introitus 
principis  func ;  &  aic,  quod  cft  maius 
principisofficium}  fubfcribunc  Pcrc- 
grin.  d.  num.  43.  &  alii  ab  co  ibi, 
a  Barbof  vbi  (up.  citati  ,  poft  cos 
Mantic.d.  cicul.18.  num.8.  A  quibus 
cgo  hberterdiircntio,  qui  vcrius  pu- 
cctn  cum  Paul.  in  d.l. i.  in  ptinc  ip. C. 


hislit,(j^  im\  i.p, 

dc  priuilcg.  fifc.  munu;  iflu.i  hodit 
nonclle  in  v(u,  quod  diacrlum  lon- 
gc  cft  a  muncrc  Thc/aurarij  gencra- 
lis.acciinm  amuncic  pronifonscxcr. 
citus  i  cui  mngis  ,  primipili  officium 
afsimilarc  vidcbatur. 

Erac  cnim  primipilus  ,  cencurio 
decim^  lcgionis.qux  ca^ccris  prxccU 
lebac,vc  cradic  Liuius  lib.  7.  ab  vrbc 
condic.  Alc.  in  rubric.d.titul.  dc  pii- 
mipil.  vbi  cx  Vcgctio  Iib.  1.  dc  ro 
milicar.oap.  8.  rercrc,  quodquacuor 
oenturias,hoc  eft,quadringencos  mi- 
htcs  in  primaacie  gubcrnabac  ,  illi' 
que  milicatis  annona  cribucbacut  in- 
tcr  milites  ordinis  fui  diftribuenda, 
quod  alijs  cicacis  lacius  profcquicuc 
Couar.d.c.itf.num.^.Munnoz  d.cap. 
3^.  num.  lo.  vbiin  vcrficul.  Egoau- 
ccm,  rcm  haao  alitcr  cx  parcitarum 
lcgibusdiffinic. 

18.  Vnde,  quia  ralis  annonrc  ad- 
miniftratio,  feu  diftributio  ,  que  cir- 
ci  maximam  rcipublica:  vtiliraccm, 
ac  cciam  circa  neccftarium  &  com- 
munc  bellancium  pro  rcpublica  lub- 
fidium  verfabacuc  ,  illi  commicccba* 
tur  ,  qui  ad  cam  pracexccllencis  ccn- 
turionacus  munus  promouebatur , 
non,quiadiucscficc,  &:  bonoru  muU 
torum  polTcnbr.fcd  quia  vircucebcl- 
lica  muncrciIlGcondignaexcellcbat, 
&  ica  publice  expcdicbacvcquialijs 
vircute  bellica  pr^ftabac  pra:ftantif- 
fimo  bcllimuneri  prjrficcrccur ,  cuc- 
nirc  trcqucnccr  pofiec.vcis  in  primi- 
pilum  forec  tligcndus,  qui  rei  fami- 
liaris  inopta  prar  alijs  laborarcc  quos 
animimagnicudirc,  &:  milirari  difci- 
plina  lupcrarcr;  quod  non  raro  con- 
tingit,vc,qui  in  bcllo.ficut  &  in  pace, 
magis  proficiunr,&:  laborar.c  &:  labo- 
ribus  luis  m.igij  confcrunt  in  com- 
munc  ,  minus  rcripianc  tlc  cnmmu- 
ni.Ex  quo  apparecmax^mum.ac  gc- 
ncralcm  pnncipis  thclaurariu.m,cum 
primipilo  Romani  oxcicitus  nihil 

com- 


xommunebabcrcj  hoc  enim  the(au-    hoc  airumerecur,  umetH pauper  t(» 


(^ti|  monits  ad  ren .  bellicam  q6  per- 
•xitieC|ad^am,ecGprrcfneac  piouifor 

cxcrcicus.mulcum  camcn  a  primipilo 
•diUar^iUc  cnim  adhoCdemij  aflumi- 
Cur,vc  militarc' annonas,  &  pccuntas 
apud  te  depodcas ,  milicibus  dtuidac» 
ac  foluat  pro  ilipendi;$  fuiSinoUaalii 
jn  bellanccs  opera  naaans>vtiaciebac 
primipilus,cuins,inhocr,principalicer 
munuscendcbat,  &  inconfcqucciam 
iniundi  mnncris  annonaecommiisio» 
&  didribucio  vcnicbac. 

1$.  £x  quo  apparcc,  ad  genera- 
les  regni »  &  principis  thefauranos» 
guirftores ,  &  quoscuntqoe  alios  rei 
M^lisadmintftracores.ac  eciaexerci* 
j|u$  prouiforcs.rpeciaics  lcjrc';  dc  pri- 
xntpiln  locjucntcs  non  pcrcinctc,  ncc 
ad  tilos,  qux  in  primipilo  (pectalitec 
^duntur.cxcendideberc»  prspferiim 
c^piejtorbitaciavaldc  iiht,  coiusmo- 
cB  eft,vt  filius  pio  patre  tencacur,cu- 
ius  non  cxtitithaires.vc  anccriorhy- 
pothcca  d  .talis  primipilari  dcbito 
ccdac,&  vccciaiu  dos  ip(a  mulicris  ilii 
fubijcijcur.  Haeccrgo  quz.iCa  cxor- 
jbt^tancia  lunc>to  primtpilo  coniHtocaf 
mj^  fonc  producrndj  in  confequen'* 
tias  I.  jquod  vcio^  de  legib.  cradic 
^unnoz  d  r.j9  n.io  vcrLEx  quibus. 

30.  Pixtcrtim.quod,  vltraquam 
quod  muncia  iuuc  diilii«^£la,  &incer 
&.diuerfa  valde,vc  6ft&limas>rpecia« 
lisqu^da  riacio  m  primipilo  fiiit»  qum 
ceflacin  aliis  :ad  alia  cnimmonerBy 
animi  robur,  ficvirrus  bcllica  nonre- 

30ititur-icd  qnta in  pccuniaiu  cuflo- 
ia  ,  &cxburla(:onc  iliatu  vcrfantur, 
•4  ili*  i)  f^ni^  dcligendi ,  qui  rei  fibi 
iKadend^  lecuricate  pneftarevaleant; 
vcl  pcr  bona  fua,  vel  pcr  idoiiebs  li* 
4eiuflores.  Ac  vero,  ad  primipttare 
jTianoSiCXCcllcns  animi  virtos.rcs  in 
bcllo  prxclarc  gcftjc,rci  miliraris  pe- 
sicia  no  quxuis  rcquircbaiur:  idcirco 
piibliqc  cxpcdiebac»  vcqoi  icamiliu- 
ffibn;  virpicibiuexcdlebatiad  mtums 


rec  I  ae  qiiia  pauper  erac,  hdeiiiirocet 
•nnonf  fibitcadendc  d6  iniienitect 
quia  vero  exparce  alccra,  vtilitaspit* 

blica  cxigcbat,&  neccfTarium  crar,  vt 
annona  hxc,vnde  milites  viuercnt,in 
tuco  clicc,  pcropporcune  PiincipaH- 
bas  decrccts  ptouiium  fuic ,  vc  hiius 
pro  paCTe*&  vxorin  dotepro.maric» 
tenerencur;quasi,idonci  hi  proiUo  it- 
deiunforcs  daci  fu  binccl  ligei£rur>qaoi» 
tu  mcmorta  ille,neica  fibi  coiundas» 
ac  chatas  perlonas.reddend^  tJtionif 
damno  innoda<ct,amala  annonac  fi- 
^cradicz  adminift/ationcficdiisipa- 
riofte  arcerecttr,fii.  ur,&  calium  perib» 
aarum  amot  &  mcmoria,  ad  fortitec 
ciim  hodibus  dimicandamybeUacorft 
anjtTios  (olct  fxcitarc* 

31.  Vltimo,  inueOigandurocft.ai» 
pcinceps.  in  c6irajftibo$fiHs,minoiis 
iare  (coatur»  vtica  aduersikt  illosop» 
reftitationis  venire  poiiic,  vtl  minoti 
In  quaquarflioneaffirmatiuerefponH-' 
dctur  pro  fi(co,&  piincipc,  vttradif 
Guido  Pjp.quarft.  joi  Vcrum  ^fcus^ 
vbi  inquit»qu6-t,quicquid  de  iurcfit* 
^(i^Io.flr  cdmuni  obieraacia  fic  ietw 
Hlffor,  lenet  Maurlcdcreftic.intnco^ 
gr.c.no.n.z.  &  comunem  cnfe  tradl* 
cionc.ilUm  fccucus  icuyin  Pcrcgnis.' 
dciur.firc.lib.tf.tic  i.nu.io  quadiftin» 
gucndo  fcquitur  Sfoitirf  Odd  tra^aC* 
oe  refticin  Integr.  i  part.  q  5  att.  pe* 
nalt.  ScTlt  &c6munem  (encenciipto 
fifco.vfu  4c  ftylomagis  approbata  te- 
ftacur  d.art.pcnulc.  nu.  84.  verfic.Egc» 
puco.  Quat  comprobatur  ex  eo,quia 
terpublica ,  &  ciuicas  qu^ libcc  iuro 
minoris  vcitur.&refticuiturl  Refpu- 
bliea  Cexqnib.  canf  maior.l.peniiIc; 
Cde  ior.Rcipubl.lib.  1 1.  &  gloiT.vtro^ 
biquccomunisfecundum  DecconC 
4t.nu  Hnai.ad  fin.Cald.  in  l.d  cura> 
torem,verb.minoribus,num  tf^r.C.do 
in  incegr.refticminor.  Sforcia  Odd» 
qui  piures  referc  coaunsnem  diGen<- 
ts^ouiiqn^  TC?eciorcBib0s  atqaiorea» 


i6        LMx  boc  iure.fu 

.requicur,ct.qus(l.^rarcicul.^.nuni.tft< 
irerficul.ln  contrarium.  St  crgo  ref- 
.publica,  U  ciuicas,  hoc  iure  vcuotiir, 
quod  eciam  compctic  ccclefia;  c.  i< 
cxcr.de  in  intcgr.rcftit.  &  c.  i.cod.cic. 
hb.6.  &  cuilibcc  ahj  loco  pio,  Abb.d. 
c.i.col.penulc.  communcm  rcicrc,  &c 
^qoinir  Odd.dqux(l  5.  artie.4.&  ^ 
JW.I^.  cenec  Cald«d«verb*  miooribus 
num.^^.qui  n,u.fcquenci,  in  piacania 
idcmfcribic  cx  Coft.  in  c.  Ci  patcr  1. 
parc.vcrb.ipfis  paupcribus,num.4.dc 
tcdam.lib.^  in qua  communcm  quo- 
que  dicic  cnfe  opinione  nemine  dii- 
ccepante  Odd.d.artic-f  .nam.jf.  &in 
confraccrnicace  Vly  fsipooenfi»de  SS- 
Ita  Mifericordia ,  nuncupaca  (dcm 
probac  Cabcd.decirj"!  nu  8  cum  (c- 
quencib.  1  patc.vbi  \n  fin  Iicin  tauo- 
rem  iltius  ii^ic;acum  fuiiic,  refcrc;  &c 
idemgen6iin@ih  alijs,ac  in  hoipi-' 
talibo»  etiam  qua^absqoe  Ordinari/ 
^tbontateeredafuot,ptobac  Odd. 
contra  alios  pcr  eum  ciracos  d.  q.  5- 
artic.6',  vcrficul.Ego  brcuiccr fi,  in- 
quam,rcfpublica  &c  ciuicas  reiluutio- 
nis  iurefruuncuri  videcur.non  debe- 
St  ios  hocBcgari  principii  qui  rt^ipa-* 
blicZffiC  ciuitatis  capuc  eft,  &  domi- 
nus ,  ne  melioris  conditionis  cxiftac 
inferius  rcgni  mcmbrum,quam  pCiQ- 
C(palc,fi;  capuc  tpfiu$. 

Czcenim,res  ha:c  difficulcacc  non 
carcCy  fiquidem  ,  quod  in  cccHliaift 
|K|l«lbli)Nhfpe«ialicer  (criptiiiii  cfki^ 
mit|6^em,eiusue  fifcfi,  in  qao  inioi* 
legium  hoc  iure  fcripcum  non  rcpc- 
rimus.cxccndcndum  dc  facili  nocft, 
quia  princcpM  &  fifcus  priuiicgiuin 
nonhabcncnifi  vbi  id  iniuco  reperi> 
cor  expfeffiifl|^(up.fcrfpfimlft.Fr^- 
lertio(|iqnMljqa0d.«id  przfensattihet^ 
malor  erac  raticbin  ecclefia,&  piuita- 
te,  vc  iureminorisgauderenc,  quam 
in  principc;  ccclcfia,namque,&ciui- 
tas,  per  rc^ores  ,  &  adoDiniftratorcs 
iimibgobetnatrcittviicc  ?eram  aliqua 


iuflinenc  perfonam  ,  qua  ifiibusciecf 
ad  fc  .pertinentium  intereiTe » vel  - 

illis  (clte«&cognofcerepoffincivnde 
fumma  ratiopoilulabac,  vtinftarmi^ 
norum,quiper  alias  pcrfonas,  cura- 
torcs.ncmpc,  fuos  gubcrnantur,re(H- 
cucioois  auxtlioiuuarcncur:  quod  ge- 
neraliter  io  omnibos  qui  Icgicimi  ad- 
mlniftratoris  cdfilio  fegantur,fcrjpfic 
Paul.in  I  Marccllus,  prope  fin.  tf.dc 
fideiuiTorib.  quaracionc,  prodigo,^ 
furiofo  idcm  ius compccic,fecundum 
eum  ibi ,  vbi  in  furioio  i&  prodigo» 
hoc  comunicer  ceneriycljxit^in  quibns 
idemprobat  Ca]djd.vi^biminoribos« 
n.tf^dequibus.  Odd.qiiicdtrarias  in 
hoc  fcnccnciasdidindionccomponic 
d  i.pjrr.  quxft.J.  artic.i.  Ac  vcriiin 
piincipcdiucrla  cft  ratio;  ni,ctfiplu- 
[ibu&,ac  maiuribus  fcgoi  ucgocijs  in- 
centi»>h»Tiut^1ii^Bi^ocfadiboi 
periooaliteraaeiJe  n6  po(sit>(ed  per 

'  aUos  ad  id  eIe£tos  miniftros>  celebr£-  . 
cur,camen  antcqu^m  perHciancur,d0 
ncgocio  circa  rcm  luam  gcrcndo  per 
cosdc  miniftros  ccrtior  6eri  poccH:* 
vc  luxca  piacitii  illius,restcrminetui^ 
velab  ea  difccdatur.  Qoace,ft  fi  pec 
(ifci.ieu  principisminiftrosab  illoor. 
dinatosnegotiam  geratur,  noo  puco 
illi  rcfiicutioncmconccdcndamforc, 
quaui<>  in  cafu  iAococcdi  dcbcTc,te' 
Dcac  Odd.d  q.5.art.penulc.n.84  pu- 

^  tAnsteand6tonoration5  ergafifi;um, 
acprincipe miliC8te,qu^  crga  cdmn* 
nicates  quss  per  adminlftraTores  fuoa 
gubcrnatur,  quibus  idcirco  rcf^itntio 
copctic  inftat  minoru,  vt  pcr  eundc 
inarticulis  praeccdeiib.d.j.part.Cum 
cameo  difpar  ratiofic  in  principe,  vc 
coofideramos.  Pr«tere&,princeps,vc 
virprudetii5imus,calesadmint(mcio. 
nirei  fuspr^Bccre  poccft,  perquos, 
vcpcr  fc  ipsu,rc$  fuq  benc  acprude* 
ccr  gcrantur,&:  adminiftrcnrur  . 
ica  idoneosoon  clegic.fibi.qui  e  fub- 
diiis  (ois  qnos  vellec ,  eligecc  pofTec, 
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IBc  rcpublica  longc  alitcr  fe  h.abct, 
quacpcoprijm  pcrfonani  non  habet, 
qua  &rcbus  fuis  lupcrcire,  &caruai 
adminirtracorcsordinarcpoisinc. 

£x  quil^us  >  reftttucionis  avxiliuoi 
illis  icnpcf  cicum,non  videcur  adprin- 
cipem  exteniicndiini » tam  proptec 
diucrfitntem  rjtionis  ,  quam  quia  in 
illo  non  repeiitur  fcriptum  ;  &  iu 
Dodlotes  communiccr  dccerminare» 
rcripficO(!(Ldj.j>arc;aj[tie.?lcim.  na. 
90,  Echocquidi;mjn.ufiptelligicur, 
qiUB  percincncidfeiCfinqipiSt  Ae  n$ 
adlmperij ,  lcu  coronx  iurajad  hatc 
cnim.larHonc  intcrucnicncc,  compe- 
cic  rcftitutio  ,  iurc  minons  vcicut 
PcincepSjVC  ctaduLucas  inLcubic»* 


12.  &  Zafius  illum  fccucus  in  1.  ptin< 
cepslcgibus,num.^.fF.  dc  Icgib.  qoos 
rctctC  cad^m  vtens  Jiflm^ionc  Cald^ 
cl.verb.iniQoribas  num.  Odd.  d. 
articuLvlttm.na.^1.  poftomBCiL^ 
dc  iuftit.  &  iur.  lib.  t,  c.  17«  dubic^ 
num.67.  Nccid  quidem  pcr  cxicii- 
cipncm  cuenit }  fcd  quia,  quod  in  re- 
publica  rcribicur,  vcr8,ac  fccundudi 
propriam  &  ftri^am  fignificacioncm 
prinaflttiKti^^tteiut}  ncc  ebun  rei- 
pubUc«appellarione,minu«  proptil 

tufitaii»  RerpQblicii  Tcmt^ci^iBi^u^ 

cemodiappcllatio  ad  cocum  Rcgnfi 
dirigicur,  quim  Vlyrsiponenfls 
pubiica,  cum  dcillaincciii£icufi 

■  ■   ■  •■"  '»vi.  ;^  '  •  -*  • 


CAP.  SECVKOI 
S  y  M  M  A  R  1  A. 


t»  ^  [^3^'^^      (ontTAaum  gtnrt p$ttft  5  te- 
y^f^^  4^  jlm  vtTo  nonpottft  ^  ntc  de 
"  "      ^  patris  (oxfeafii.  Etdifftrentid 
TMh  tf^iutitrnu.u 


Tiliinf.tmilUs  ex  mktuo  ciuilt  &naturM 
obltgastone  tenetur  t,  fttleUduurexftptwut* 
Trddittir,  txtepttoitim  ex  findtutfonfitlt§ 
.ilMtittmn»  tmfttmm  *  i»  Mimt  iu- 
dicio  filtum  non  excufttrt ,  Vtlltiani  verh 
txerptiontm  tn  eo  qtuqtti  tudicto  Itwntk' 
Hnerty&difftrtntUrsh». 


do  mutuum  fit  in  petunitt  numerMta ,  & 
n»nin  rebus  alijt  yfrtutrquJim  fiJrMt  i»- 

'  JfnHMtf  %  ttnt  iiutnunkntt,  Ar  tiinmii 
totHKHiSbtteditt  ddtur  exceptit' 

Vtproptercemmijfdm  frttudem  MdtedenUn» 
Jendtuitit^ult»  etiifit  «l^s  detur  excepti»^ 
aim  tfn»  tmrdhm  eft  ,fi^4adii  wnfimt 

tjt  lUbtt. 

Lcgtsdc  MMtdoniant  Uquentet  nonhahent 
tetum  in  61i9  (sftrtnfe  ftaiiiam  baktint. 


la 


Et  fifftit  I  rttepti  mutui  tempore  ptcttlium 
hakere  illi  aquale,  vt  txteptione  f.ltns  noii 
audtatur ,  quanuis  fciutitnisfaiuudattnh, 
ftn  nlMff  inpittiinfk^ 

Ttmput  rcceptionis  muiui  atteniitur  ,  ai 
mutuum  filto  faSum  approbandum  ,  rtt 
infr»b4ndHm  tx  fakumlni^nk.  Uaui»^^ 


li. 


de  caBrtnfi  ptculio  toqutntts  ad  tf^ 
tnttm  fils)  iki^atunm  tx  tanfa  mntui^ 
mfliantnr  in^ nAmU^hmhdm 

nteorum»  ' 

fr9fit£timm't^  fttuUgm  Ifntrtfilh 
t$mtffim  ftmmiartiigiiSmryfatite^A'' 
n  ftnatusftifiltnm  MMtdmmnmm»  U 

quoad  Itct  diftirentia  ofttffmtlitimKrfHth 
•  lium  ifiud,&  alia* 
TUiusprofiiltttum  puulium  k  fHnhAmii 
nscipitni  mutaum  ixtta  caufat  pecufiarti 
ntn  tenaur.  idem  traditur  in  adutntitiv  i 
fmtfiit»  ttnceft» ,  vfnfin&u  ftms  ipfum 
C» 


Digitized  by  Google 


1$        L.  Ex  bof  iurcjfJi  Iu8i$.(!^iHr*  2.f. 


Et  qudtfdojilius  /icatur,  mutuum  mipere 
extrd  (dujds  fttuliares ,  vt  de  mutus  mh 
nwmufy lut fattr dtfttub»*  WiMmhm 
ius  noflrum  difcrepet  imnmmA 
vtrfic.Diuturautem. 

i)*  KltBurdMtr  tex.  in  U  penttlt'  C*  <ui  Htn»- 
imMmi.ittmfifihMfamil§<qilM^Mimt 
Vtrjic-Interduni  f[.£ed.tttut. 

I4.  QtMii  frebaudt  yfiimm  in  ptcutiarem  ntga- 
^mmtmMc^tfftmutuumymtnamiatf 
mte.  fir  imtSiettirUfimAMfM  cM 
Mdcedtn. 

liiuuinpeeuliMre  a^tium  mutuum  vtri 
fiimm*,&pc)flum  rtm  «Imm  mtU 
menty  imitmumirMmtiMmm  Awa» 

tj«  tibmftimU.  Mttm  fi  Mtidmm  hAeat  a  fd" 
m  rnmiftm  am  mtn  dimm^mmmt 
wmtam  fetttmam  atieri  fUi^tmU,  im* 

-  Wiquit.  Et  traditur  dtprtntta  tnternm- 
tmtmdSitiuttti  crpafsiuum  ak  illt  contra- 
8Mm*  Dfffflv  ittm  m» pttiBi&tilff 

17*  De  (ofirtnfibus.  &  quafi  cafhenfihus  dona- 
nfibitsftt^  ittcenfuUofotre.  Itemdead- 
mmit^  qmnmifi^hittmiffiitt  fiVf^f 
fecmdsim  cimmuntm. 

it»  fiUui  doHattonis  prtmifiiane  collata  iin 
Mfiuqmfuiiurufit,effcaciter»bliiatitr. 
tttmexmiumfm  IttufMtr  ftSmtft^ 
non  oiligttur  in  tempui  quo  fui  iurit  fit. 

\$»   filiusfamtt*  voto  non  tbligatur ad  quoi 

^  gkS.rttitadimitm^&ttnfittatMri&tra- 

io»  iiturjidUniivmMi^fimmAwmiim 
itt tffi. Et  de  magna  vi  d.nu  Xo« 

zu  Traittnryfiltum  vtuendi  imapmtm  akft' 
4mkmntji,&peteaatimqiumfmmikh 
^tttdmta  illiui  irritanidt  tlkMki»  qmt- 
iragtnario,  &  vltra.  duraa  f-fUmiiBMk 
fnbftttftattfatriiexifitt. 
'  rm^ua  fmtlSj^iir  famidt  tti»' 
■  ■  ■  fbmmttittiMtnullumftijuiturfatrifra' 
miicium  y  vt fihaktt  bomitaSimifiaf  fitl 
^m^^&itiUuHmm, 

9|V  UmfHtnimmitfynmtifmmnvfi^' 
frnSmiffiumea. 

94*  Cmmutttt  fenttntta  frohanir .  pia  ttnet, 
^mfamtl.vouentemvoti  executumttl- 

Um  j»  itmfM  fiw  fiii  iKTi,  fit,  &htktm 
vniiftlitat.nttMgari. 
»J«   Traditur,  vota  firfonalia  filijfamit  non 
ftfit  kfatre  trruari,fiMmiii  init/ifmum. 


»7- 


pmria  fttifiatit  iiu  in  perftwg  j| 

aut  tolli,  vt  in  voto  rtligionu  tinnit  j  fttm 
in  feruo;  &  di^rentia  rattt  tfilf^tm  M 
htvirfUU&fiiti» 

Seruuinec  vniui  dieipMjgrinatitmm  im^ 
todominofottfi  Voutte.Filtuivtri  voto  pt* 
r^natttms  itiam  tn  teriam  fanHam  •> 
MigiHmfmHdftiilUitmu  ilhflmnt. 
Dedaratur^  que  vmtnteUigendui  fit  tm. 
tn l. }  .verfit.Voto  ff*depoBuifation.  :}uait- 
tenus  ait,filiumfamtinon  Dbligari  vtt. 
ftta  fi&tntmfmtO»  pefi  pubirtam  mifk 
irritationipatttn*  non  fubijtent,  ttl  tnm 
ih  imttovaletiti&ttrttatitunc  nequtum, 
Hel,  quandt  ntHfdaitJMtatiem  tfut  m» 
tfl»  Dimtfum  traittut  invotisimpiditrmu 
doli  rapactum^cfua  imtatiom  fimattmm* 
tifti  foliniu  ndiff9nit  vttt* 
^iUauftmmimfiiitnimftti^mm^irtt 
ftRfiitruiem  voutmis.Btgiift$0mim' 
tandi  votafiltf  ^ftfi  Mtratitmm  Wmi 
fatriaftefiati* 

biitlli^iiilfttXiil(ijmilk.to.qui^  ». 
Traiiturtfmmit  film  kpatiia  porefiate 

liheratuf  non  ttntatur  adimpJtrt  votuiH, 
quod ftut  fub  illa  coniinutui .  Et  quii  vt^ 
tmmmmimt  wmmmu  timfmuiitwrtmi'. 
i^J&  nmn*n. 

Vtta  in^uberum  a  tuttrihui  irritariftp' 
funt )  obijtitur  di^ultas,&filMttur.  ■ 
Mit  trtd  ex  ttutrjiSud  filitfamil*  pfit 
fiif&rm  (dBrenfit,  aut  quafi  (ofiHr^f^ 
eulif.illt  (fuaritury&  nonpatri* 
£t  quid  de  a&itm  trta  tx  (ontraBu  ctk- 
'ktdttfiiftr  aimmitit  ftuiMti  um  fn^Bt- 

ttO' 

Afftur  dt  interpretafietie  Ifiliu^amil.i.jf» 
de  tktigat.&  aiiitn.&  de  ratitMfnnalir 
iMjSr  uitmifitit  fuAui  ibiy  iHfliktt jfK» 
quaritur  oBio  iureiUo  Dtgeiior^ 
jfii*  Cuman.ratitaiiu(itur,&(onfiaatm.  Ei 
traditur  f  mywfiw  mtltmtr  irit8t  mit 
utufmm  kmr^Stm  vnit  vi  ai  ret  it" 
tvuitnmrmifurmiam^ftiitHmiiat 
iffitium, 

Voua  fpidatitdnirdtit  aftgnatur  ob  quam 
iipofiti,  &  immUdii  dOitm  iimOi- 
gtftorumfilil  comprterent. 
Traduurfptctaluatiiratioai  aSionem  m- 
imimmn,  &jqw>d  vi^ut  cboi.  Er  mv- 
(ordatur  d.  I.fitiusfamil.ff.  deohligm  ^ 
aOion.ttm  l»Otmim,f.t  ff»fmin^dm 


3'- 
& 


9^. 
5f 


AiU 
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39 


40 
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4« 


44* 


4S 


47 


modjttf  ^fi  pjtriitbttHm  m  tndutum  de- 
daila,  ad  imiiiiuin  fitniilii  crcifcuni±  ptv 
timbdnt  DtgtiUrumturt,  Etquid  dciju€- 
fitu  »Smiutmn0rmiifU$tmfmitttjuu 

fater  Mttentt  iure  Digcfiwim  iniurui fiU» 
faiUm  rtmUttre  poterdt  fili»  iumt»t  f 
terquamintti^itAttt  u^lktt\  Mu 
»0»  pttejl.  Bttttffie,itu.A7» 
Traditur  ratio  (ur  pMier  iniuriMm fiU» 
itmu  nmtttere  poffet  ^  &  tpgaatuT  deei" 
dnii  rtti»  tdttx^inL  fUfi  tuiMt.§.fi' 
liofamil.  igf  m  ftffiail,  iMmtm.g,  ii 

intur. 

Jradititr  evr  fattt  quereLan  i»§SM^tf 
fimutnti  pit$  tomptremem  remittere  mH 
paptyud  uudhclum  tex.  in  /•  F^fiMfiMii, 
inpriiuffdetnoffii.tefiamatt. 
Tnufiniri  non  po^  patrtmitimUmfith 
faSam  remiitere  feeunditm  iuiiuuum  \  & 
dTffcrcntix  rutio  fntcr^riflinumi&  nouum. 
48.  rrobdturtoinmunn  trddtni^fibumfamiluu 
amfum  picubj  (ajlrenfu  i«  iibfi^  t^fn 
pefftttiam  absque  patrii  tm^i^»  Um  4t 
qiiasi  eafirenfL 

tittjfamil.  iu  iudim.  fiare  poffunt  abtqu» 
fairisfnftufuprvfnSHmktii^.  Item 
adiiocdti,  &  fiudtorum  nu^fin^inmiaf 
(idey&  jdiai  10  fibi  dtbite, 
A  n  fuper  aduenttiiis  in  qnibut  pater  non  b4- 
heiffmu^uShm  peftit fituufimmiuA- 
(iodbi^ue  iRius (onfinfuyopintenes  ivuuan 
(onirarureferuntur,  tt  dnfufficidtjaUm 
fatrit  (onfenftmt  ttfeRfaHi  imerunirt, 
«i.fi- 

Bart  &  communts  fim:entid probdturjju£ 
ttntt  ,fihitm  fuptr  aduntitijs  in  quibutpa' 
mviumJ/uSmnmn  babet,  absquetOim 
mnfenfu  i»  tuiido  fiart  pofe.  Et  refponde- 
tir  dd  tex.  i«  t»fitiaU  ieimUf»  bb,  6, 
nu.  $4* 

intelltgitm  ttte.  m  Amh»  n  Sem  «wir«<^ 

auiayin  princeolUt  .8 . 
frobdtur  ,filittm  Ugitimam  bdbere  perfo- 
ttam  fiandi  in  iudKi»  >  muUkmque  ab  tU» 
i^im  fifumm ,  fff  i  t  •  n^Me fim*  «n»* 
quam  poteR.  ntc  vt  altetimpnmmiff  MP 
deconfenfudomim. 

imeUtgitmtex.in  l  final.§.m(tfsitdte.C. 
i»  k».qiu  hkm,  <«w  Mrr«  &  m»- 

muni 

IHtm  f^ofmmtm  iudiaerum  abtfu  ftf_ 


49 


jO 


5». 


fh 
54' 


& 


,    tm  conftnfu  extrtere  ftti^ ,  etiamjfunu 

duio  afere  non  potefi,  , 
jU    Ftlto  mtnori  ly  annit  an  ,  &  fMmlf,fS 
m^i»  furmer  td  htem  fitimtim  j  imn 

(onimuni,&  Regto  noUro. 
j9*    Exercuium  dUionu  fuper  dduintitijs in  qui- 
but  pater  bdbavfumfru&umt  ipfiui  fotrit 
tMtmr^dfmmfiHminruiidutiam* 

nemjuonomine  meuert  pettft. 
60.    in  qudiiione,  <tn  pater  abiqu»  filij  tonfinftt 

6  agere  pofit  in  tudtciopf»  uiuentitiit ,  qu»  - 
<u    fumyfu^ffus  iffiui  tfi ,  (MwmiiKf  iffiii- 

(cm  cortrjrid  refamttm,  Si^fii^tng 

Bart.explicatfiim 
6u  .  frekmm.fiiij  (oufeafum  pMri  leptim  «!■ 

mkufirmin  meifimimm  ng£lmm  Mp 

tffe  ad  iudictum  exercendum, 
6^»    JMuitatur  in  bdrtditartft  diliantbutyfbi  ba- 

n^km  i$  vtrlmqm  nnfinfu  ifiadita  yfic 

kuHleS»  texj»  Ifimi.i.^mmeminilk 

C.debon.^iidliber. 
64«    Mltonu  txertitiam  in  profedit^s^fatrit  ^ 

tmuiuremitiqMOtquammm, 
6$:  jlffturde  exercitio  aitionufti  qua  Digejb» 

rum  iure  fiUo  competebantf  dequibus  in  (. 

filiusfamd. 8  fde  obUgat  &  action  &ta- 

menitUrum  exercitiumfstriiirm^frmufi* 

qiijm  cum  d!)ijpt,&precuratereius. 
66,    Qutd  de  exerciiio  actienum  dUdrum  qu4 

fili»  M»  (omptttbanti  in  fa:ris  ahfentta^ 

intelUttmuUfilmt^§.fifi6ii^iimt^» 

de  tudtc. 

6j.  fiUm  ageni  in  ahfentia  futrit  acttene  erttt 
tx  amrmtu  a  Je  gtfi»  tmimumpr^m$ 
umitmitm,qmtmfrefiat4iginit.me(Hif 
tractHpdtris  fdwjuam  contunctdptrfona. 

68.  Agitur  de  tnttUcctu  tex.in  d.§^ifiUusfamtl, 
fumtmuMt  ,fiUum  inpatrisabfemisvriB 
iuiiei»agtrt^uMiiimel^tmi»virfi(^^ 

Qudre. 

InteUiguur  ttx.  in  Utul'unm.ffMfofit,  & 
mu*iuliu  fiutmu.  jf,  ii  mtimi,  iu  «mn 

fequenti. 

70*  TradHwr^  acttenem  profectitia  dotts ,  cem" 
mumm^tpatru ,  &filu  fub  iUiuspetefiw 
'  »miiSitut*»Etqmddeexertitieittim* 

j%9  Bdrbof.  opinio  probdtar^tradentis,  filiam  ai 
profectitiam  dottm  agenttm  mfotruahfeu^ 
tia,cauti9uemierm»frafiartiAmi. 

7  j,    AUm  traditur  cafus  in  cjuo  jola  filia  aimit» 

titur  ad  profectitid  dotts  actionem,&  exer- 

C3"  ■  fh 


» 
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ftCtitU  deits  alus  jibt  (emptrentetn  ncH 
t        ferdit,  ftd  fiUtm  prutdtur  exertuu  actumi 

QMudt  p^frtpm  mda$     nunt  m- 

tAtms  dttioneproMifum  extnt,  non  ddmit- 
'.  '      uturfiluidtttoMii  exettitio^fed  fdtrn  turd- 

m*9t  itueUigttnr  IwStAiK  tkim.§-t»M' 

mi  iMftrrf.folut  m4trim»n.&  nu-yC» 
77«    fHttr    /i/i)  ccntTMtu  rt^uUriter  non  te- 

MMT*  F4i/u  in  idufd  petuli/  qued  6lius  k 

ftmikiktt- 

-7 1«  ^ttio  dt  ptcn^  Hon  dicitur,  quatt  frofrium 
hocAtttonii  nemtnftt.  Etefisctwutftrfi' 
n4im,noninrem,nM»7tf. 

$a,  dtti$4tptiiilio,nMm0fit0iAithujtr4tU' 

tur.  Et  (jttod  per  e«m  tenetur  pdter  exfilij 
(9m*uu  tntrapecultf  virtf,  meiiigeadodi 
^iimititio.&profeetitk. 
tu   ti^*tur  ratte  m  ^MfiT  t»  pi}  cott' 

trjittt  (fepaulio  tencatur,  T.ttn  nxturali- 
.  ter  6mul  m  ctuiUftr  teiudtur  ,  1«  uum-fe' 
fmntU 

||*  titer  itttrd  yiret  feeulii  tenetur  drdttct* 
*      quod fibt  dtbetur ,  film  veri  u^dum  t» 

coHtractuifegefto» 
S4.  Qiuiliter  t  &qtuittuit  iuftti^edataA' 

turum  honorum  fitt  txtumfrt  Mitt  t» 

contrdttufilt']. 
iS,   Qudndti  fdter  fiU»  pecuUum  coucefiit  iu 


de peculio  centrd  eum  locut  ntn^Jti  or 
ftitorid  qud  ddtur  m  folidum. 
t6,   Pdterprofih)  deiuto  de  ftculit  iten  tene- 
futyttifiimiimuhidtltei^ktiut  fitium 

eft  peculium  ■  Fr  tjuando  kcuplttior  quii 
* '     fdctus  dicdtur;  &  qudlaer  bn fttketur,  tf 

imfttui„Mi»ftH. 
$7.  Prv  iiiicto  fiH]  fw  imidit  in  pdUum  MH- 
fifcatiofiis  bonorum  ,  profectutHm  pecultum 
tunconfiUdtur ^tttam  fipater  cum  eo  ex- 
ft^fuuitmuidi  >  &  ibfi^dudi  foteftdtem 

• '  Ef  qiitd  etontr^,  dn prepttr  detktum  patrit^ 
fnftctttium  pecultum filij  ctnfifcetur ,  «• 
mifuuimiuftifie.Q^nii' stiHie 
t^^nfifiaiitj&siumiiimyfUMitflim 

deliquit. 

9B.     Intelitfftur  L  etfi  condtmndtui,  (um  /^. 
&t9.  ftmtitutt^ieutmiik, 
50*     Aaie  de  peculto  qua  ddtur  in  patrem,  dut 
ituumifftrfttmi^iMsudiu  imtt  feutiu. 


4Ut  dtmimtu  ftuRM'  Utuvtr^txiiuimi 
ftoAmm  «Kffi  imrd  duuum  ndtmftrfi- 

verat. 

91.  AdemfttfKutuAuiutiiktMmitpetu- 
Ut  etutrd  pdtrem  aait  imuiS  qu  udemit^ 
ftdtim  extinguitur.  Et  qudiido  ddemfm 

fine  delo  cenjedtur  fa(tt*,tradttur. 
^x*    CffiMM filium  e  foiciidie  fdirtd  ideratum 
mtit  ftrftmuimeU  >  fimitt  mmAb  (mmjI- 
(te^ne  teacdtur  vlttd  quhnfdtertftttfl, 

93.  ?.t  in  pradtite  cdfu  debet  reltnaui  fiho  de 
boni!  qud  bdfiet  vnde  vxutt.Et  an  itoi  su^ :* 
ferfoMd  quttitdtmt  in  verfitid»Anveri' 

94«  Qinritur  ratte,  cur  fiiiiu  epeielface patrlt 
ltberdtus,pro  tentractu  dntca  gefie  non  te- 
ueatur  vlUdquaHtfdtaepojiit,&  Bart.rdi 
ut  diiitettury&ctufutatkr  nu9i* 
ftrtUMUcipJitonem  oltmfiltus.  aliusbtum 
.  vtdehatur^itodte  nen  tfit.J  uu.<)^ . 

5>(».  Fi  'lui  (luocnnquemedo  4  pan  la  pctcfate  ti-  . 
Lxuir.vfpi-ta,  apudnes  per  MatiitKouiu^ 
gatiJet  priiiilec^.o  ne  v!'rj  ijuam>ai>.iepef' 
Jit  tensatur  cx  iontraiithusaiitea gtj:n\  . 
Maiio  qua  pnttr  mmri  fttuit  tn  fnuik» 
pum  dlud  txftiCdiurd»uu^6*9aftc.SiAr. 
tiwieth  itaijtfe. 

P7.  Iraditur  pratens  edittum  de  frtuilegie  iUtf 
Ittum  biJkmiu  mmbm  ftti\  th^atitttAm 
tx  ttttttdetiittt  edt  tile  antea  g> ftis ,  no» 
yero  in  ehlf  ationihus cx  delutOttUUqUdft 
delutOyaut  ijuafi  ioiuractu. 

Slt*  ilctwquod  \maJti^tBd^f0tmtttufU' 
trem . &qutiiftfditld,&fmmitetMru' 
batur. 

DiftieTentia  afagnatur  interiu^um^&md' 
immuyir  mmqaod  iofTu,  imtrfiitft  «I 
actior.c  mandatt. 

too.  luffui,&  mdnddtum,ittmuitti  dquipdTdn- 
Mr.Er  qui  tum  uht  ttu^uluiit  mundd^ 
tkunmqutiutttigmrutut^^mmuufttr' 
tUTdtorium  nomen  non  txprmatur ,  fuo 
umim  M«  teuaur.  Sinuiuer  net filius  tt- 
mimukifftifmnt  tm^uutmmttim 
in  nu.fequtntii 

lOt,  Agitur  de  inRittrid,&  exerciteria  dcttenei 
&  in  quo  di§trdnt  ab  aciiene  de  ftculio.&^ 
qnod  hiini«fr«fitfir« 
ti^or  notttemnf»fiiquitumfriftfittt% 
tnagijler  verh  nduis  ttnetur ,  &  qui  tum 
frapofuit  d.ttU,ioi  .vtrficuUu  eo  tumtUm 

to).  Atm^itwkmtrummiti&mifuiki» 
iiffirdtdbdttient  de  pecuHo  ,  trik6lur,1& 

''ftftmA^ffimtd  106. 
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1*7.  Aiminuiihkitmnmfttf^t&^ 
mi»  dfiignaiuT .  &  fmd  i»  imtum  mn 

dirigttur ,  ftd  m  pitirem  ,  aut  dominum  tx 
antr4itu  )Ufy*ut  jerui  dtrutD  lomfttii 

.108.  T0m  «xtnUiiiire  tenttiir  fro  plioquem 
lubitfiAfMp9te{l4tead  deiunoHSiHt  wu- 
nui prmoto  tanijuampdmjfor  Ciut,  qua- 
do  lUuti  proiHOtioni  no»  loniraimt  tt  irid 
nmmunt  fpedaUd  im  bac  pmrit 
tione  qut  notantuf  i»  nu  f^uenti 
110«  Pr«  tmamipdto  ad  deturionatum  afuinptd 
ntnteiuturpater;  & etidm bedit in  muUit 
ii§erunttmamipdti  kfittt» 

'M»    TtUwfamil.  fideiufor  tjfe  petefi pxo  pdtre  & 
pdxafro  iUo,  &  domuuu/rp  Jerutfu»* 


CAP.  SECVNDVM. 

DePtlijfamiL  comraSu. 

Irca  prxfeAceni  aTticulum 

quacuoc  func  difcuciendai 
Primiim,an  filiusfamil.con- 
cradus  gcrcrepolsitiSccun 
dum,cui  compccataftio  orta  cx  con- 
cra6luabiUogcllo}Tcrcium,ad  quern 
aftionis  exetcicium  fpe£^et  j  Qoarti^ 
9c  vltim^  videndum  enttquando  pa* 
tercenaatuc  cxfilij  concradu. 

1.  Quod  ad  primum  attineC,  no 
ambigiiur,filijfamil.  pcxfonam,  hahi- 
lem  regulariccr  ciTcadconCrahendui 
de  quo  functex.  in  I.  tamexcontri- 
{Hbus  ff.de  tudic.  1.  (i  quis  cumfilio- 
&mii.if.  dc  pccul.  l.fiiiusfamil.i.ff.de 
Qbligat.&  adion.l.fi  filiusfamil.i.vcr- 
ficul.  autcm  ff .  ad  Senac.  confuic. 
Maccd.altas ,  veritcul.  Ifte  cft,  fub  1.  d 
quis  patremfamil.  &  pcrargumentfi 
a  fpeciali  per  coc.d.cicul.  ad  Se< 
nac.conl.Maccdon.&  commune  tra- 
dic  Lufitanus  Suar,  a  Ribcira  in  thc- 
fauro  reccptar.fcntcnt.  vcrb.  Filiusfa- 
mil.  num.  iio.  qucm  rcfctc  Afcan. 
Clcmensdepacr.  poteftat.c.tf.cfFeft. 
f.  nom.  a.  Viide»  regnlaquam  ponic 
Cardinal.Taich.  pcSfticconclnCiur* 


Com.3.concluf.  \6t.  lub  lit.F.  num.f. 
qudd  filittsfiimiltas  linc  pacris  coll« 
(cnfu  contraherenequic,&lieotiCr4« 
iiaccontra£lus  cil  nullus*  accipiend4 
eftfccundum  tex.  quemallegar.in  I. 
final.^.filijs  aucem  C.dc  bon.qux^li')» 
bcr.  in  concra6lu  alienacionis  bono-* 
rum ,  in  quibus  patet  vfumfTiiftQiit 
habettqucm  filius  fini  illius  Volnnca^ 
cc  cclebrare  nequic  ex  raciontf dequa 
ibi.  Sola  difficultas  eft  in  qvixrend* 
diffcrcnciaj  rationc  ,  ob  quam  filius- 
famil.concra6lus  gercrcpoisU,  ccl^aci 
verdiiequcaCj  netf  de  pafentis  con- 
renfu  iqoi  in  poteftate  C  de  teftami 
l.(enitjm,  in  firi.  C.qu!  tcftamcnc  fa- 
ccr  pofTvbi  Bald  col.i.  rationcm  af- 
fignac,  obquam  filiusfamiiias  tcftari 
iiequcac.quam  aiij  fequuncur,  quorui 
cgo  mcmini  itlcommencar.I.i.C.de 
racrofaii£l;.eccl6r.i.part.^  7^ 
'  £ft  autenf  cafio,  quia  filiusfa-* 
m-l.  quandiu  cft  'n  pcc?n.nrc  p?ti's* 
noc  habct,  ncc  ii.»L)c>.c  poccflbona, 
de  qui^u';  tcfiari  pofsic.  Ex  quo  ad 
racioiicm  concrahcndi/nfeiC.Gom. 
a*tom.Q;i.nom,a.  inqoietiirjefle»  qoisi 
licec  filius&mitaftoilitet  bona  noii 
habcac  cempore  concra£ltus ,  haberd 
potcft  dcinceps,fui  iuris  fa£tus,  cdol 
contra£tus,in  vitxtcmpus  celebrea- 
tur,&  inccr  viuos ;  &  faItem,quando 
booapoftea  non  acqoirat ,  perlbna 
roanetobligataexcdncra£lu.  Quans. 
Gom.fatiooem  refert,&  fequicur  Sa« 
che2  de  macrimon.Ub.tf.dil|mcacj9« 
nu.i.in  fin.  com.i.  ' 

Ego  quidem  g  quod  ad  ccllandi 
prohibitionetiiattlflet»ratioiifem  pr^  • 
didam  probaoiittexplicui  in  d.comp 
mencar.d.f7.Qoamtei6  indeinfiBC^ 
Gom.adcontrahcodipoCcftatem,ve- 
ram,&concIudenccm  affirmans,  & 
fcquicur  Sanchez,(ecuram  non  puco; 
nam.  Zc  fetoo  coooeoit»  col  contcok 
hendi  fitcultas  non  com|»ettt,f.in  per^ 
fooam»  Lquodactioetfl^de  regul.iur. 

C  4  Ucfiti 
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X(wsX  fFuieobligat.  &  ad.  ».C. 
an  ibrous  ex  fuo  faft.dc  c]uo  infra  age- 
fDus*y&:  taincn  Itbcr  fa<itus,acqui>en- 

di  capax  ti\.  Q^iaie.  pro  tationc  di- 
ccndumclbjcontrahcn  Ji  potefVatcm, 
iurc  geniiuni  vnicuivjue  con^pcteic, 
qua:  poteftas  fiHotamiKcigili  lure  ad- 
«mpca  non  rcpeiicur  ,  nec  <)aideni 
iinecauGiadinii  pocuit-,  nullAaucem 
ratio  cnTc  pocuir,  vt  homini  libero,  & 
intcgrum  ludiciurn  habcnti,  priuatu 
cum  alijs  hominibus  commcrcium 
incerdiccrctur ,  quod  ioris  gentinm 
cft|  vt  cradidimus  Aip  ad  cex.  in  verb. 
Commmium'.  Intcdamencomdlon- 
*  gc  diucrfaalia  racio  efl:,quia  non  cam 
iurc  proprio.quam  priuilcgio  lcgis, 
teflandi  faculcas  compccic  quibus  id 
d  lcgc  dacum  eft  t  vt  cradidimus  in 
praeratton.  d.l.t.  C.  de  racrofanft.  ec- 
clef  num.penolt.&  vicim.  intcr  quos 
£liusfamiI.non  reperitur ,  quia  bona 
non  habebac » de  quibus  teftari  pof> 
fcc. 

j.  Ejccipitur  verg  a  rcgula  prx- 
dida,nu]tot  cpntra&us ,  cx  quo  iilius 
^mil.  efficaciter  non  obligatur  op> . 
pofita  Senatosconfolti  Maccdooiani 
cxccprione  ■  oritur  cnim  indcconcra 
filium  mutuum  rccipicntcm  a£lio  ci- 
uilis,&  naturalis,qua:  cxccpcione  eli- 
ditor  l.ijonfta  gloft*.ibi4vetb.petitio, 
qoam  6ott.ibid.&  Paul.num.j.&  ali)  - 
ieqoontur  ff.  ad  Senat.confol.Mace- 
don.cradic  Gom.i.  tom.  c.6.  num.i. 
n  princ.&  in  Taur.nu.it^.vcrfic. 
Quidaucem,  Gucier.  de  iuramenc. 
CooHrraacor.i.part.  c.43.  nu.4.  l.quia 
nacaraUs,eQd.titolxom  leg.  fcquenti» 
vbi  probacur.quddtalisexceptio  etiS 
poft  fenccntiam  condemnacoriam 
obijci  poceft  ,  ficuc  illa  quar  mulieri 
compctic  ex  Senacusconfulco  Vcllc- 
iano.Huiusaucem  cxccpcionis  intro. 
docendc  rado  (jifribltar  in  d.l.i.  &  in 
^.iUud  proprfe,  m  fin.  infl^ic.  quod  cfi 
coqni  in  aUea.  cft  poteftat.  Secoii- 


ddmquam  apparetinon  filiommfi:' . 
oore,  icdfa;neracorumod:ointrodtt« 
damtUamfuiflc,  vc  ibi  notacBart.tt 

probat  rex.in  l.lcd  fi  patcrFamil.^.non 
folum  ptopc  fin.cod  titul.  Liinitatio- 
ncs  vero  nonnullas  ad  rcgulam  mu- 
toi  tradit  Afcanias  de  patr.  ^oceft.  c* 
tf.elFcA.5jexno.8. 

4.  £c  quia  tn  odium  creditoris 
lcx  lacae(l,in  anim(j  iudicio  debito. 
rcmnon  Iibcrar,vt  trodit  Couar.in  c. 
quanuis  padum  i.part^.j.  num  4.  li- 
cec  Barcinextrauaganc.ad  rcprimcn- 
dum,verb.  denunttadonero,  nom.ii. 
concrarium  fentiat,  &  tcneac  Abb.  in 
c.quia  plcrique,  qn.xft  8.  num.2^.de 
immunit.it. ccclcfiar.  Innoc  ibi  /ccu- 
cusGrce  in  l.^.titul.i.  parc.4.  vetb. 
No  c$,  Gom.  d.  c.^.num  1,  vbi  dicit 
commuhe,&  d.l.|.Tattr.nu.ix4.  ver. 
ficul.Quid  autero,  Asieued.  inl.a.  ttc. 
5.1  ib.  5  .num.|7.  ^  ^  l.aa.dtul.ii.no.i. 
eod.lib.Gucicr.  in  Auih.  racramcnta 
pubcfum,num.85.&  84.  C.fi  aductf. 
vcndtc.&  dc  iuram.  d.c.44.  nu.final. 
Molin.de  iuftit.tom.i.  di<putat.5oi> 
num.i.  LelHde  iQft.&  iur.iib.a.c.zo. 
dob.1.  num.8.  Quorum  fcnccntiam 
probo  ad  Scnacusconfulti  Vcllciani 
e.vccptioncm  ,  inqua  idcrn  traditurj 
nonvcroad  cxccptioncm  Htio  rom- 
petentemex  SenatosconfolcoMace- 
doniano}  qoia  inter  bane,  &  iliaa 
difrcrentia:  racio  conftans  eft  ad ani- 
mjciudicinm-  harc,namque,  vt  dtxi- 
mus.non  filiorum  t.iucnc.fed  ^rncra- 
coium  odio  fuic  tncroduda ,  quaetii 
ab  agendo  in  iudicio  ereditores'  re« 
pcllanturiipfi  tamenquimutoomre- 
eeperontiinanimz  tudicio  non  libc- 
rantur,  vt elegancer  pcobat  Couar.d. 
§.5.num.4  cuius  opinioncm  rcquicuc 
Mcnch.de  fiicccfl^.crcat.^.i  8.  nu.f  5. 
veriorcm,&  tutiorcm  propceranim^ 
pertcolum.dixit  Afcan.d.efteQ.j.na. 
15  .&  ticct  priorem.  valdc  probabilem 
videri  1  dixent  Rebell.  de  obligat* 

x.pact* 
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f.pArt.  ltb.8.quae(ti.  (e€t,i,nmi»l^i 
Iwnccamen  vc  probabiltoremfeqoi- 
mrtbidiii  verficul.Verifimilius»eam- 
quc  communerti  dicit  ex  Padill.  poft 

aliosin  l  cum  quis^num.ji.C  dciur. 
&  taiil.ignoranc.  Vellciano  vcio  Sc- 
nacuscoiuiro  fragiltcacimulicbii  pro- 
uifum  fuic.l.2..vecfic.  verba  icaquc*if. 
illocicul.com  alijs }  qu^  quidemani^ 
mi  fraglfitas  muUeribus  verd  ineft» 
muliercm  cnim  fortem  qms  inuc- 
nict  i  Vndc  ,  lcx  lulta  in  kagilitatc 
mulicbris  icxus  tundaca ,  canquam  in 
vericace,  &c  no  in  prarlumpciotiefun' 
«Uta»  in  animarquoque  iodicto  locfi 
ibrticur. 

5.   IfocftttemMacedoniani  cit- 

ccpciotnnc  compctit,  quando  mu- 
cuum  fic  in  pccunia  numcrata ,  iuxta 
Senatusconiulti  verba ,  fic  iiicelleda 
ilariicpn(tilc.in  l.redlulianns§.ma' 
coi  dacionc,  alias  eft  fob  1.  item  fi- 
iiusfamil.ff.ilIo  tital.per  qoemGblT. 
9C  Bart.ibi  notanc ,  pecunia;  appella- 
cionc,in  ftiiftadgnificatlonc,  dc  nu- 
mcrata  mcelligi.  Si  vcrorcs  aliz,qui« 
bus  mucuum  conn(lic,fil1ofamil.mU'- 
Ctto  <bncur  » Scnatasconfalc.  locom 
Donhabetffi  Traus  illi  faftanon  Ht» 
qoateueniccumcalesresmucuo  dan- 
tur.vc  illis  dillra£li^,filius  qui  rcccpic, 
prctio  vtacur.vc  in  d  §■  mucui  datio- 
ne,vetlicuL.Sedil  traus.Et  non  iblum 
in  motao  aliaram  rerfi ,  prxcetqualm 
peconiae  nomeratc,  red&;  in  alqs  co* 
tradlibus  cum  filio  celebracis  habiiy 
fide  de  precia  ,  intcruenire  fraus  po- 
teft ,  qua  cognica  obflabit  exccptio 
i  3.  alas  4.  yctiicul.  Quod  icay  cod* 
iitoL 

-  Vnde.^inniandato,8r(ideiioftio. 
ne,quibas  aliis  filtosfacnal.efficaeitar 
•bligatur.&  in  caufam  mutui  altcri 
ctedcndi,alicui  mandct,&  fidciubcat 
J  iccm  fi  filiustamil.  cod.  titul.  (jmilis 
katus  confiderari  po(eU,vc  compctac 
fHCepcip  non  fbliun  filio  qui  mandA^ 


uic,ac  fidciufsiCifed  &  ei  qui  dc  mall» 
dato  illius  ab  alcero  recepit ,  vt  pro* 

bac  tex.  in  I.  fcd  tuliahus,  eod^  ritoL 
alias  cfl  verficul.fub  d.UcemfI  filius- 
famil.  vbi  ponitur  huiufce  fcaoda^ 
i;3templum,lcu  commcntum. 
.!  6.    Iri  hi$  aucem  cafibus,vc  prop* 
lof  (blodem  SfeiiatiiSGOlifaltn  com* 
itnidaiii  eitceptid  cdmpetat ,  noil  ib- 
lum  cx  patte  fUij,  &  eius<jui  de  manr 
dato  illius  mucuumacccpit.frauserit 
attendcnda  i  quia  fort^  inter  illoS 
adum  tuerac,  vt  hic  nomine  illius 
mucuum  recipcret ,  illi  poflea  datu- 
rus  i  fed  attcndendii  firaos  erit  erianl 
cx  parcc  .iJlius  i  qui  vircute  maiidadi 
feu  fi^eiju^ionis  a  filio  ihtcrpoficai 
mucuum  alteri  dedic  :  ft  enim  pra^. 
minTx  fraudis  confcius  fiiit  ,D0Ccbit 
illi  occepcio}  fi  non  fuiC,non  liocebitt 
qoodiniinnant  teii^lc  hac  finoil^S^^ 
quentes  d.l.j.verfieal.  Quoditi,  dX 
itlMn  fi  filiusfamil.  ih  vethcul.Sed  lu- 
lianus,&  in  ci.^.  mucui  dntione  ;  qut. 
bus,  non  (olum  cx  parte  fiiij ,  fed  ex 
partc  etiam  attcrius  cum  illo  contra- 
hentis  fraus  confid.cracur,vt  SeoatuS* 
confoltolocos.fiL  Idem  eciam  conf  * 
probatarcxco>qoia,etfinuitaum  ipfi 
fiiiodaretot  abeo,qUi,patremfamilije 
illum  cfTccredcbat,  non  Vahafimpli. 
citatcdeceptus,  fed  quiapublicc  ca- 
lis  videbatur  ,  eXcepcione  nqh  fum 
mouebitur  dJ.|.&I.penuIt.tf'.adM>p 
cedon.Lf .  &   C.  cod.  ncd  id  inicoiri 
qaidcm,  Senatuscofultum^  namqoe^ 
in  odium  creditoris  decretum,  vt  di- 
ximuSyCefrare  vciquc  dcbuicodii  cau- 
fiicefrance,  qu^  plane  ccfTac  in  igno- 
rance  fraudem,ao  bona  fide  muCuumi 
dante.  Etdeniqacilnoiietofdcofti* 
Crafta,qualis  hic  dgifar,feius  vnius  ex 
oonftahentibus  nocerc  non  foletal» 
tcri  non  participi  illius  1. 1.  1.  qui  au- 
ccm  ^.hoccdidum  l.final.^  li  a  focc- 
ro  ff.  qu^  in  fraud.  crcditot.l.pcnulc 
C.cod.  citul  traditlaf.  poflglofr.  Sc 
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alios  ihi,in  ^.irem  fi  qtiis  in  fraudem> 
nutn.z^  inlttc.de  adhunib. 

7.  .  Vltjmo  fciendiim  clt  ,  lcf^cs 
dc  Maccdoniano  igcum  non  habcro 
in  HUotamil.  pcculium  cadrenlc  ha- 
bcnrc,  ille  cnim  cx  mutuircccptione 
ctHcacitcr  obligatur  vlquc  ad  quan- 
citatcm  pcculii  calhen(is  l.i.^  Bnal.in 
fin  cum  lcg.fcquenti  tVadScnac.con- 
rulc,  Maccd.  vbi  ccx.  aic,  quod  (ilijfa- 
mil.in  caftrcnfi  pccuho,vicc  parrum- 
famil.  funguntur;  pro  cuius  ornntu 
gloff.  ibi  ca/us  alios  adducic  in  ca- 
ftrcnfipcciilio  rpccialcjquos  in  quafi 
caflrcnii  arquc  intelligic;  icquiparan- 
tur  cnim  iurc  noftro  calbcnfc,  & 
quafi  caftrcn(c  pcculium  l.i.  §  ncc  ca- 
ftrcnfcin  pnncip.ir dc  collai.bonor. 
i.  final.  C.  dc  inofhciof.  tcftamcnc. 
Q^iid  aurem  caftrcnfc  pccuiiun.i  (ic, 
dittinic  Pompon.  luiilconfin  1.  ca- 
ftrenlc  pcculium  ff.  dc  caftrcnf  pc- 
cul.dc  quo  fcriplirous  in  commcncar, 
l.i.C.dc  facrofand.  ecclcf  i.  paic.  ^.1. 
tc  dc  quasi  caftrcnii  ,  ad  teftamenti 
fad  oncm,in  i.parc.^.7. 

8.  Aducrccndum  vcro  cft  ad  d. 
1. 1.  if.  ad  Maccd.  dum  aic ,  vfquc  ad 
qii.inticatcm  caftrcn(is  pcculij  ccfta- 
rc  Scnatusconiulr.  quod  ft  temporo 
rcccpti  mucui  ,  caftrcnfc  pccujium, 
par  illi  crac  ,  &  folucionis  facicndx 
tcmporcimparexiftat.non  iuuabitur 
filius  Scnacus  auxilio,cuius  dccrccum, 
ciu.squc  raEiocefFac  in  cafu  ifto.  In 
primis  cnim,  quod  racioceircc,  qua: 
icribicur  in  I  i.ff.ad  Macedon.  coftac, 
quia infpcdo  tcmporc cclcbraci  con- 
traftus,  quod  infpici  foict,  I.  Rutilia 
Polia,vbi  nocant  Gloft'Barc.&  ahj  if. 
dc  conccahcnd.  cmpc.  ficur,  &ccfta- 
rncnti  ccmpusatccndicur  adcognof- 
ccndam  tcftantis  voluntatem,  l.il  ita 
Irgamm  ft".  dc  aur.  &argcnc.  Icgac. 
Mantic.de  conicilur.  vliimar.volun- 
tac.  lib.j.  ticul.ii.  num.i.  &  icqucnc. 
iihus  in  pecuho  habcbac  vndc  mu- 


tuum  inccgrc  foluerc  poflcc  absqu(B 
vUo  parentis  prxiudicio,  &:  fufpicio» 
nc  dc  capcanda  iliius  mortc.  Dcindct 
vcrba  quoquc  Senacus  ccftianc  ,  in» 
fpedo  concra£bus  tcmpore  ,  quo  aCr 
tenco  ,  filius  vfque  ad  quantitatcm 
caftrcnHs  pcculij ,  iuris  cenfuta  pto 
pacrcfamil.reputatur  d.l.i.  illo  titul. 
cum  iilijs.  Vnde,  quicum  illocon- 
traxit ,  qui  vice  patiisfamilix  funge- 
bacur,fccundum  iuris  dilpontioncm, 
Maccdoniano  Senatusconfulto  in 
pofterum  fubicftus  manere  non  dc- 
bct;  cum  ,  ctfi  cum  illo  contrahac> 
qucm,  cum  filiusfamilix  vcrcnc,  pa- 
trcmfamil.  cfte,  falfaopinione  cft  ar- 
bitratus,  non  tamcn  ad  idvana  (inv 
plicitatcdcccptus ,  fecure  ccnirahat 
l.j.cod  cicul.cum alijs  dcquibus  fup. 

9.  Econtiar:6  vero  ,  li  cum  filio 
mucuacur,  cafticnfc  pecut.um  non 
babcbac ,  vcl  minus  in  ilio  habc  bat, 
quam  cftctmucuacxpccuji:;  quanti- 
tas  ,  &  ccmpore  folucioni  dcftinaco 
au6luni  itafit,  vccx  cocotu  mutuuin 
folui  pofsic,  non  idco  minus  ab  ex- 
a£lionccocius  >  aucpartis  quz  mucui 
fa^bi  ccmporc  non  crac  in  pcculio.re- 
pcllcndus  cric  crcdicor  quod  &:  vcr- 
oa  ,  8c  mens  Scnacuscon(ulci  poftu- 
lanr;fecundum  quac,  concradlus  tcm- 
pusinfpicicur  ad  approbandum  ,tcI 
improbandum  mucuum  fiho  fa6Vum, 
ita  vc,fi  cempore  contradus  patcifa- 
mil.  reputabatur,  (iuc  iuris  infticuro 
propccrcaftrcnfcauc  quafi  caftrenfc 
peculium  j  fiuc  ,  quiacommuni  ho- 
minum  opinionc  calis  credcbatut  \ 
quanuts  poftea  filiusfamil.  cfTc  appa- 
reac,aducrsus  eumcompccacadio  cx 
mucuo  d.  1.3.  &:  penult.  cum  alijs:  fi 
vcroccmporc  contraftus,  ("ub  paccr- 
na  potcftace  crac,  verc,  &putatiue, 
ctfi  folutionis  conucnt^  temporc  fui 
iuris  cxiftat,a£bionon  dctur  I.t  I.itcm 
fi  filiusfamil.^  quanquam,&:  I.final.fr. 
ad  Maccdon.Ord.noftra  lib.^.cic.^o. 
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^.i.Idque,  quanuis  mutuum  darctur 
Ibiucione  cxprcfsim  dilataiii  tempus 
qao  fiiiiuris  eflec  \  dc  hic  entrtit  tqiati 
tnens*  verba  Iqgis  loclim  fibi  ven* 
dicanrtiongdalicer,acinill(}»qui,cum 
incapax  (it,m  tcmpus  capiend^  hq- 
rediratisinflituicur  hgres  l.mcempus 
tf.de  ii.crcd.  inltituciid.  • 

lo.  Ci^m  auCcm  nouiori  iuretad- 
oentictonim  boQotum  domintum  pe- 
nes  filiummaneati&  aliquandoetiant 
viusfruffcus  eorumtvtincanbus  auth. 
cxcipitur,  cum  requcntib.  C.dc  bon. 
qux  libcr.  &I.  ciitti  multa,  cod  titul. 
dubitart  potclt,  an,  (tiiodic  Hliusfa-' 
mtl.  eiuficemodi  pecolittm  habeatt 
coius  6c  vfiisfrudus,  ipfiusiit,  et  ma- 
tuorfficaciter  obligctur?  Etcnim.Ico- 
gt$  ratio.^qud  cclTat  in  ifto,  ac  in  illo, 
qui  caftrcnrc,  autquafi caftrcnlc  pc- 
culiumliabcc,  qucm,  condat.cx  mu- 
Cuo  efHcacttcr  obligari ,  vt  tradidiw 
tnus,  quiahabec  vadc  fi^ldaCattsque 
vUo  pafentis  damoo  t  fitfpiciOneud 
mala  dontra  illum qux  ratio  zqud 
lAilitat  in  illo  qui  liabec  pcculium 
cum  plcna  proprictatc  ,  8C  domimd 
iiitus  ,  tameiri  non  fic  caflrcnic  ,  auc 
quaficaftrenfi!,  vndemutdum  fi>lue. 
te  po(sit.Atqoeicai,  k  ceiTaote  ration^ 
lcgis ,  &:qoia  eadem  raciocflad  ca- 
fum  iftum,qua:  ad  illum,  idem  in \{to$ 
quodin  illo,ccnendum vidctur. 

Nec,  quud  (peciaiicer  hoc  in  ca-* 
ftrenfi  peculiofcrifitdmeft  in  d.i.i.^. 
final.  cnm  ieg.  (equenti  ff.  ad  Macc" 
don.fiein  !.fiiul.in  fin.Ceod.  mouertf 
in  contrarium  debetj  quialeges  ad 
ca  adapfantur  ,  qujcfrequcntcr  euc- 
niunt,  non  quq  pcrraro  l.nam  ad  ci 
ff.dc  1  cgib.  porroj  cailrenfe  peculiu^ 
cuios  &proprlecsl>.tt  vfiisfimdos  ci2 
libera  adminiftratiiEinei  fili;  eft ,  fre^ 

?|ueRcef  reperitur ;  de  qoo  idcircd* 
rcqucns  apud  Icgislatorcs  traftatus 
eft  ;  at  vcr^  aducntitiorum  bonoril 
proprteuis  pcncs  fiiipm,Digcllotuin 


V 

iurcnota  non  crat  ,  quam  luftiniarii 
introduxit }  cius  camcn  non  mcmi-> 
niCtn  d.l.final.in  quiidecaftteiiAbo^ 
JoqUitur  idemlmper.  ad  eitcloden«i 
dam  cxccptioncm  Scnatusconfulci 
Maccdoniani ,  vel  quia  conftitutioi 
dc  bonisaducncitijscondica  nondum 
crat ,  de  qua  in  1.  ciim  oportct  C.dd 
bon.  quat  iibcr.  vcl ,  Ci  iam  condica 
eraCqoia  non  iatis  eft.  filiom  habere 
itducntiCtabont,  n  Sertaedsconfiilci' 
bcneficio  priuctur «  fcd  corumetiaod 
vfumfrudumhabcrcdcbct;  qubdra- 
rocucnit,  idcircadc  hoclcgcm  nort 
dixit  Impcrac  quam  ad  caitren(e  pe.r 
coliuin,  quod  tteqoeOs  eft>tolif  iit  d« 
l.final  Cjtd  Senac^confolC.Maced. 

11.  Sed  &  profc£(itium  peculiuni 
a  patrc  filio  conccfTum  vt  cum  illo 
negotictur,ccfrarc,facit,Scnatuscon- 
fultum,  vt  probac  ccx.  in  1.  fcd  Iulra«i 
nus,ali^$,  i.icem  fi  filiuf&mti.^.quan-i 
quim  >  vetficol.  Incefddih  iF.ad  Mj|.i 
ccdon.Ord.tioftrllib.4.  titul.  50.  §.ii 
Qup  pofito^otiofa  vidctor  in  pr^fcn<< 
temarticulum  difputacio  dc  fingulii 
pccul  j  rpcctcbus ,  fi  quod  in  alij<i,  vf 
Ipeciaie  incuicatur,  &  huic  conueniC. 
DifiFerenciacamen  eft*  quia  profedi« 
Ciom  pecoliomtion  fempet  ncit  i  So- 
natdsco  n  ful  tu  m  ceflarei  (ed  Conc  do^ 
Ibum.cumfiiius  mutuas  pecuniasaff* 
cipit  ad  cxetccndam  peculiarcm  nci 
gotiationem  a  pacre  pcrmlflTam,  vt 
probat  tcx.  in  d.  vcrficul.  Interdunh 
aoi  fioe  deadoencicio ,  fioe  de-  pro- 
leftitio  pecolioaccipiatorviure  illor 
lPCramqtte,eidSdem  iuris,  &  nominis 
crat.  Inalijs  vcr6  Senatusconfultunt 
fcmperccfrat,fiuc  pater,filium  nego-  , 
tiari,fciat,fiucnefeiatt&  quanuispro, 
ponacur,qu6d  in  alias.qu^mffOtolijC- 
r€S  caoftis  motoomacceperit » qoanl 
ditferentiam,in  taflreftfibus  loqucns 
infinuat  Impcfat.ih  d.l.final.&  glofl^ . 
final.ibi  C  ad  Maccdon.Ec  dil^eten-- 
sis  uuo  cft  i  quoniam  profcttuium 
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vt  ibi :  at  vcrd  cex.in  di^^.verficul.Ia-: 
.  terdam»  loqaitur  in  fiUo  qui  in  rcm 
fiiecHliarein  fibt  i  pacre  conceflaiii  ' 
Jfivcuumfumpnt,  quo  cafu,  volunca* 
te  patris  contraftum  intclligitur, 
vt  dicitur  ibi  ,  idcirco  ,  &  illc  de 
peculio  ,  &  Hliu;  de  mutuo  tcnebi- 
Cur  ceflance  Senatasconrulto ,  iuxca 
cex.'ibi.  w 

14.  Exidimo  autem,  quo4onos 
probandi,  filium  in  pcculiarc  nrgo- 
tium  mi^uum  fumpliirc  ,  crcditori 
non  incumbct,  cui  latis  crit,  proba- 
rci  peculium  filium  jiabuIfTei  &  cum  ■ 
CQr  oegotiari  iblicain»  qoandttt  h  di* 
«crs6.»  in  alias  >  qaam  in  pecaliaces  • 
taa(ast  motuvtn  acceptum  ^iiiTe» 
.Bon edoccatur.  Ncc,  quo^de  prat- 
fiimptioncpro  caftrcnfipccuHo  fcri- 
pfic  Imperac.  in  icg.tinal.in  tin«Cod* 
*  sd  SenatosconC  Macelioiix6crarina 
f  robac  per  argumentum  i  ipedali  % 
aam  pr^fumptiode  quaibi  loquitur» 
iuri$,  &  dc  iure  cYliiuxca  glDH'.  ibi.  Sc 
ini.i.rt.cod.tit.At  vcrd.quam,in  pr^- 
reoci  dicimus ,  Qatc  pro  crcditote» 
ciu&modi  nqn  eft ,  Ted  calis  quz  pro- 
batione  in  conccarium  ,  vel  eciam 
validioribos  alijs  prxfompcionibos  » 
elidi  ,  ac  tolli  pofsic  ,  vt  regulare 
alias  eft,  quod  vna  prxrumptto  aliam 
minorem  toliat  lcg.  diuus  ff.  dc  ih 
integf .  rcfticut.leg.non  folum  ff.  de 
i^.  noptiar.  cap.cranfini(r<^ ,  qui  filij 
finc  legicimi.cradit  Alfiu  de  pcvfiimpt. . 
regul.  2.  przfumption.  J j.' numero 
l.Menoch.eod.tradl^.Iib.i.q.^o.  Maf- 
card.de  probat  cocluf.  1124.  pcr  tot. 
voi.j.Difieietideratio  ei^iquutiiius  in 
cafttefi  pecultopacerfiuniLteputftciir» 
d.  1.1.  dX  fiqaL  idciro^ » «anqojioi  Ja 
inncoofa£U>hoinioi  fui  iori^laiiiel-i 
fdra exidimato ,  caufa  in  qujm  aoce- 
pctit  non  cxquiricur  j  quod  fccus  cft 
in  eo,  qu^  cum  peculioalio  ncgotia- 
ior^cuius  qualicasillo  baud  quai^uAin 


immutatur.  Quanuis  vero  conftec» 
fifittm  motoom  »  qnod  in  peculiar^ 
negotium  ver^  {ampfic**  inaliod  mn« 
confumpfiiTe  ,  non  cric  Senacns- 

confulco  iuuandus  •  ad  quod  %  noa 
confumpti ,  fed  fumpti  mutui  tcm-> 
pus  atccDdicur  ,  id  eH  ,  celcbract 
conuadus  cempus,  vc  fup.  cradicuiii 
exttc. 

15.  Non  folum  aucem  matoimi 
pafsiuc  concrahcre  fiiiusfamil.  effi^ 
cacitcr  nequir.  de  quo  ha£tciius  cgt- 
mus,  fcd  nccadiuc,  mucuando  aii^ 
filiofamtt  quanuis  peculium  habcaC 
cum  Itbera  adminiftratione  k  patre. 
conoefiat  leg.  fi  filiusfamil.  i.  &  ibi 
gioir.  verb.  crediderit ,  'aliais  cft  foil 
icg.  5.  ff.  ad  Senatusconfult.  Macc- 
dunian.  Sed  eft  diftcremia  intcc 
a^iuum  ,  &  paisiuiim  mutuum  ab 
illo  oontradom  »  quift  a^nomab 
iAltio  ipfo  iore  non.tenet  >  &  idco^ 
cxcantes  nummi  vendicari  poflunt». 
&  confumpti  ,  pcr  condi«5lioncni 
finc  caufa  rcpcti ,  did  lcg.  fi  tihus« 
famll.  iuntta  glolT.  ibii  vcib.  vendt- 
cationem  |  at  ycrd  pafiiuum  mu* 
tottm  iilio  fiiftom  ipfi>  iore  tenec*' 
&  mntuatf  pecunicdomininmpe»- 
dit  qui  mutuo  dedic »  ita  >  vt  nco 
extantcm  *  nec  confijmptam  con- 
diccrc  pofsic  >  lcg.  fed  fi  pacer  §• 
hoc  Senacusconfultum  S,  illo  tir 
tuLft  ibiflofl'.  excancem,qaiado« 
mintum  ems  non  liabtt  ptopte^ 
mutui  nacaram  >  qux  rem  ?oins  » 
facit  alterius^  cotifumpcam  ,  quia 
adionem  ex  eontra&u  ortam  Se- 
nacusconfulci  eyccpcio  elidic  ,  U 
iu  qutdem  ,  in  qqancum 

lociplecioc  c».mntno  fiiAus  eft  fi- 
lios  »  anc  pater  eius,  conuehin.po^ 
fint,  propter  odium  agentis ,  vt  pro. 
bac  cex.  in  d.  §.  hoc  Scn.icusconijiL. 
cum,&  ibi  glon.vcrb.an  cxccnc. 

i^.   Qua  auctiirv  racione  ^jiusfai* 
D  .  mil, 


j8  L,Exhociure,fF.i 

mil.mutuum  darc  nequit  ali;  fiiiofa- 
mil.  ncc  ctiam  donatiL-ncm  taccrc 
potcd  quanUis  iibcram  pcculii  ad- 
miniflrationcm  habcat  ,  quoniam, 
hoc,&:iIlud,a  lurirconfulr-  pcrderc, 
cxiftimatum  cft,  vt  dc.iLlo  dicitur  m 
(li£l:.leg.3.  alias  4.  ff  ad  Macedonian. 
&  dc  hoc,  in  1.  Aliusfamil.  tf.  de  do- 
nat.  &  patcr  qui  iibcram  pccuiii  ad- 
minidratio  ncm  conccdit ,  non  in- 
Celligitur  conccdcrc,  vt  pcrdat  ,  id- 
circofili^s,  ctfi  rriaximc  Itbcram  pc. 
culij  adminiftrationcm  habeat  con- 
ccHam  ,  donandi  iusnonhabct  d.  I. 
filiusfamilias  1.  contra  iuris  §.  H  filius 
ff.dc  padb.  Ciim  vcro  donatio,quan- 
do  debitomodo,  &  debitis  circun- 
(iantijs  fit  ,  libcralitatis  virtusiauda- 
bilis  iir,  ficut  &  mutui  datio  ,  a  lurif- 
confult.  nihilominus  fub  illopcrdi- 
cionis  nominf ,  ha:c  in  fllio  prohibita 
traduntur}  nimirum  quidcmi  quiJ, 
ctfi  >  donare  1  virtus  fit «  hac  camcn 
vlrtute  proprium"  mmuitur  patrimo* 
nium,  &:,  fi  dc  alicno  fit ,  absquc  do- 
mini  voluntatc  ,  non  virtus  efl fcd 
vkiuro.  Vndc  ,  quia  peculium  filij, 
fubpatris  dominio  ,  &  dc  patrimo- 
nio  illius  efl }  vt  fup.  tradidimus ,  de 
illo  filius  donare  ncquic  absquc  pa- 
rcntis  voluntate  exprcffa  ,  vel  tacita, 
vc  puta  ,  cx  pcrfonae  conditionc ,  ac 
dignitate  colicda,  vc  in  d.  i.  filiusfa-  . 
inii.  idque  quanuis  aliis  illi  libera  d 
pacrc  fic  conccfTa  pcculij  admini- 
(Iratio ,  quia  facultas  donandi ,  illa 
non  vcnic ,  vt  ibi,  &  did.  Icg. contra 
iuris  ^.filius.  Ex  quibus  colligitur,  in 
mandaco,  quantumcunque  genera. 
Ii*,cum  libera  tc  picnifsima  potefla- 
te  emifTo  ita  vc  mandato  (peciali 
alias  xquipollcac  ,  donandi  faculca- 
tcmnon  vcnire  ,  vcpofl  alios  Cradic 
Cald  in  I.fi  curatorcm,  vcrb.  finc  cu- 
ratorc,num.iio.C.dcinintcgr.reflic. 
tniaor.  ^ 


17.  Dc  caflrcnfibus  aucem  ,  U 
quasi  caflrcnlibus  bonis  filius  incon« 
fulto  patrc  donare  potcfl ,  vt  probac 
tcx.in  di^.leg.filius,  inrfin.  £t  quod 
ius  idem  ,  &  poccflatcni  habcat  in 
aducntitijs  ,  quorum  vfusfrudbus  ad 
ipfum  pcrtincatjcopimunis  cflafTcr- 
tio,  &  vcrapcrtex  in  Icg.final.^  filijs 
autem  familias  %.  de  bon.  qux  Hbcr. 
&  in  Authent.vt  iic  matr.  &  auia:,in 
princip.  vcrficul.  Rcs  autem  ,  collac. 
8.  quam  tradic  Couarr.  in  rubr.  de 
tcflamcnt.  j.  parc.  numcro  nono,in 
fin.  Clar.  irt  §.  donatio,  qua;fiion,  6. 
numero  fccund.  Ribcira  in  thcfaur. 
rcccptar.  fcntcnt.  vcrb.  Filiuifamil, 
numcr.  loi.poflcos  Afcan.dc  patr. 
potcflat.capit.fcxt.cfTcft  dccim.  nu- 
mcro  fndccimo.  Azor  inftitut.  mo- 
ral.libro  vndccimo,  capit.3.  dedonai 
tionib.  vcrlicul.  Porrodonare  potcfc 
5.  parc.  &  Nosin  commencttr.«lcg.i. 
Cod  dc  facrofanft.  ecclcf  i.part  f 
vbi  communcm  quoque  probamus, 
concrarium  cradcnccm  in  donatio- 
nc  caufa  mortis ,  qu^  in  hoc  ditfcrc 
adonatione  intcr  viuos,  vt&  inalijs;* 
dcquibus,  ac  de  ratiQne  ditfercnti£ 
inter  illas  ,  fcripfi  in  d.  §.  7.  cx  nu« 
mcro  ti. 

18.  Cum  verd  conflcc,  donacio- 
his  inter  viuos  facicndx.potcftacem 
adimi  fiiiopropter  folum  patrispra:- 
ludicium,  dubiumerican  obligcti  r 

,  ex  paSto  donandi  collato  in  tempus 
quo  (ui  luris  fic ,  &  bonapof&idcar, 
vnde  ,  promifTum  rcddcrc  ,  valcacj 
cum  cnim  conftcc,  ex  omnibus  con- 
cradlibus  lilum  regularicer  obligari) 
prztcrquam  ex  mutuo,  in  quocon- 
trarium  (pecialitcr  cautiim  rcperitur, 
lcg.  5.aiias  4.  verficui^  Is  autcm  ff.ad 
Macedonian.  ciim  alijs  ,  vidctur, 
quod  cx  pr^difto  donandi  pacro, 
ac  promifsionc  obligetur  ,  ficut  & 
quiiibct  alius  ,  pcr  leg.  fi  quis  ar- 

gcncutn 
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nationib.  quod  cnioi  prohibitum  illi 
lcgitur,  ne  donare  ppisicdedonacio- 
nc  lila  intclligitur  >  qux  ab  adu  do- 
nandiincipU}  in  quo  verticur  praeiu- 
didom  pacns  circa-pcealium  de  qoo 
lit  largicio »  qood  ceflat  in  iUa  au« 
incipica  promifsione  io  tempus  ha-p 
bilc  collaca.  Qtiod  tamcn  caute  fic 
cftaccipicndum,  nc  donationis  vcla- 
mcnco  Scnacuscouiulto  Maccdonia> 
oo' fraus  fiacdom  >  quod  mutiio  da* 
toriin  fraudem  illios ,  donacionis  ti^ 
tblo  mucuanci  rcpromiccacur.  Netf 
fmrum  vidcri  dcbcc ,  filium  fub  pa-* 
iria  potcftacc  confticutum  ,  ex  mu. 
cuoquod  rcccpic,  quoque  locuplc-^ 
cior  taflushiiCj  nccfui  iuris  cffc^m 
tsneri « ex  dooandi  ¥ef6  paAot  qtio 
nihil  illi  aduenic  i  fed  pacrimonium 
lllios  minuicur,  efficaoicer  obligarij 
nam  ad  rcciptcndum  proniorcs  funt 
iiomincs,quam  addonandum ,  &.  fa- 
cilii^s  exmocui  rcccpcione ,  quam  cx 
•donacione  oblnantor  }  Idcirc^  ,  in 
ca(u  tllot  qui  Kcqucns  eoenire  pof*^ 
lec»  prooidere  Toloit  Senatus  >  non 
in  ifto  qui  rar6  euenic :  vc  aii^s ,  ad 
Vcllcianum  Scnatuscorulcum,  quod 
mulicri  fuccurric  inccrccdcnci  ,  & 
non  donand ,  confidetat  Vlpian.  in 
l;^dficAOtfinfio.ff;fllotito].  Etde» 
niqoei  ncneratoris  odium  ,quod  Se- 
natusdecreco  caufam  dedic  ,in  pad^o 
donandi  nonrepcricur,in  quo  cciam, 
machrinanda:  ,  capcandxue  paCcrn^ 
morcis  fufpicio ,  conildcrabiUs  noa 
.ica  eft. 

ip.   Voco  qnoqne  filiumfiimilia^ 

non  ol>ligari,iure  prodicum  eft,  in  1« 
i.  verficul.Voco  u  dc  polliciuc.  vbi 
glonr.verb.  non  obligantur,  qu^rens, 
cur  £lius6imil.  qui  concra&ibus  ho' 
mini  mortali  obligatur  U».  filiuifii- 
mdias  a,tf4leobIigat.  8ea£on.  eom 
aiijs  de  qoibas  fop.  Deo 


eftc  ,  quia  cum  Deo  miciiis  agituri 
quam  gIo(r.  racioncm  approbac  San^ 
chez  dc  matrimon.  iibro  fexco,  dif- 
pucac.  35>.  numcro  primo  ^  vcrficuK 
Sedcor  »tom.  I.  £t  quidem  ?eroni 
cft',  qo^  .eom  Deo  miciib  agicm; 
qu^m  cum  lioiiltnibos « luxca  illud 
Dauid.i.Rcgcap.vlcim.  MeltusejliVt 
incidAm  in  pmnus  Domini  (  mulu  enim 
mijirufirdid  eius  Junt )  quam  im  wmus 
mm^mm  i  c^tcrum ,  ratio  hsrc,  fiiffi- 
dens  non  eil ,  nec  eondodic ,  quip* 
pcqui,  idem  euincit-eirci^Tocum  ho- ' 
minis  (ui  iuris ,  vccx  co  non  oblige- 
cur ,  quanais  hommibus  cx  concra» 
Ql\x  a  fe  gcfto  obligecuc  ;  quod  cft 
abfurdum ,  &  mulciim  cneruac  red- 
dendi  voti  obligalionem^  qoc  cft  d 
iurc  dioino^  iuxca  illud  DcucciQii^a|. 
Cmm  vfitum  ifouerit  Domin»  Deei  ttu, 
non  tardahis  reddere ,  tjuia  requtret  lUud 
Dorminus  Deus  tuus:  df^fi  momtus  fuerist 
repH/abustr  tihi  infeccdtum :  Vndc  Pfal- 
mograph.  Tiairc««inquic,  &reJUk4 
DmmfDfvtffSf  Prai.  j^y.  reperi- 
turin  cap.  magoae  deoocionis ,  cxtx^ 
de  voc.  &  vor.  redempc.  &:  Eccle- 
fiaftes  5.  Si  qmdvouifltDeOy  nemorerit 
reddere  :  dijflitet  enim  ei  infideUs ,  ^ 
fii4td  fr»mija$:Jed  quodcMtt^ue  vomriSf 
ndde$  miJts^  me&meB>9imt'  vmerfy 
quam.poffvommi  pemi^  non  reditm 
£c,  de  fidc  rcncndum  ,  quod  omnei 
vocum  ohligec  ad  fui  obfcruantiam» 
fcripfic  Aragon.  fuper  z.  i.  quzftion* 
88.accicul.5.  colum.  x«i;infio.  ic  cum 
D.liiom.«  CdtboliciiiWitoiiiniufl^ 
eommoliiplacico  cradic'Saar.deR6» 
4^ioa.tom. cn^t*'^.  Ub^.  eapki« 
num.t. 

20.  £c  quidem ,  fecuncKim  D; 
Thom.  2.  1.  quxft^  89.  arcicul.  &. 
maior  eft  obligacio  vori  <  quaqii  iora»- 
menci ,  probat  Slotde  infttf  libro  %4 
qof fti  i.  atdcul.  odauqt^»  icqouncuv 
D  a  mulii 
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mulci  c«<le tcfT  deiuftit.8c  iur.  librd 

1.  cap.^i.dubitar.  n.num.  Ji.  &ve- 
rifsimum  dixit  Azor  inftitution.mo- 
ral.  libro  vndccrmo,  cap.i6  m  prin» 
cip.  t.  parc.  probabilius  dtxicSanch. 
in  pr^cepu  Decalogtlibro  ^.cap.p. 
'lltitiicro4.ver(icul.Quaidt  qiv>d  in 
ioramento  promifloriot  nonvcrq  in 
aflcrtorio  fcquicur  Suar.  diOt.  i.tom, 
tradac.j.  libro  i.cap.j.numcr.f.  cum 
fcqueacib.  vbi  D.Thom.  fcntcmiam 
fic  explicat ,  &  erudit^  probat  pro 
tnbre  fuo.  Ecdeniqoe,  grauero  efle 
voci  obligationcm  cx  fuo  gcncrc  pro- 
bac  idem  DoAoc  did.tra^at.f.lib.4« 
Cap.3.nu.i. 

Ex  quo  apparct ,  maiorcm  obli* 

giodi  vim  haoere  ,  promifsioiieiD 
eo  &£bim  >  quam  quae  fit  homiiii* 
pas,  Ec  rcucra  ica  e(l ,  nam  in  pro> 
fniisionc  homini  Fafba,  nullaalia  re- 
pcritur  obligatio,  quam  qu^  cx  pro- 
mifsione  ipia  &  concradtu.oricur ;  in 
promifiionc  autem  qux  Deo  Hc  i 
com  obU^cione  qus  ex'  pcomiisio- 
ne,  «c  nae  data  oricor»  concordc 
illa»  qua  Deo  cenemur ,  quia  Domi- 
nused,  &quiamulta  bona  fccicno- 
bis,  ac  faccre  non  ccfTac  ;  vndc  D. 
Tiiom.  1.  i.  quxd.  88.  articul.  3. 

Uim,tmm  fstimnd§tm$i%.^m  rtmin 
ktn^cij  (upefti^  iJeh  tHdxim}  «bbgMgf 
kfmtMdhtCt^uhjimpkat  vo/aDeop^d. 
Denique,  promiisio  Dco  fa£la,  eius- 
quc  reddicio  ,  religionis  adus  cil, 
noQ  iufticix  cantum  ;  &  vtrumqu^ 
pontCffclocolencer  pcobac  Suacdidl. 
ubco  qoarc6)  cap.pcim.  niim.(epciiiK 
oom  (eqoencib.  qua  racione  >  maios 
efTc  pcccacum  ,  non  fcruarc  promif- 
iioncm  fadam  Dco  >  quam  fadam 
homtni,  probac  Aragoa.  did.arcicui. 
|;celuqi.4.concIar.  t«  Acqoe  ica  apu 
parec ,  veram  non  efle  gloiT.  cacio^  . 
acm  iii;  dJ«  a.  £  do  pollictcacioii.  a^ 


ncgandam  voci  cbligattonem  in^- 
liotarail.  tamccfi  vcrifsimum  in  fe 
iic ,  micius  cum  Dco  agi,  quam  cum 
hominibus^quodadinct^abilem  Dct 
ctcmcntiam  pertinct fecunduoi 
quammifeccns  doftci»  dieStm  iioftra 
nobis  dimittit  multa  St  mago^»  libe^ 
Caiius  quidemt  quam  cxigua»  ac  pau- 
ca  ab  hominibus  inuiccm  dimitran- 
tur  i  vt  in  illo  oRcndicur  ,  qui,  cum 
dccem  millia  calcniatqux  debebaCt 
k  Domino  ei  mifecicocdicer  dimifl» 
eflfent,.  vnum  de  coniecuis  fuis  ftacim 
inueniens,  pro  centutH  denarijs  fibt 
abeo  dcbitis  tcncbnt,  &  fufTocabat, 
diccns,  KfdJe  (jnoddebeii  ncc  precibus  • 
illiusancciilum  pcocidcatis  quoquo 
modo  commocus  eft  *  fed  mUie  in 
caccerem  donec  redderec  dcbicuro« 
Matth.iS.  j 

x\.   Quatc  I  omifTa  rationc  gioflt: 
in  d.l.t.  quxrenda  cfl  alia.ob  c]uam, 
iilius  fub  pacria  potcilate  conlbtu* 
cus ,  ex  voco  ac  prQmiUioDic  lua  Dco 
nonobligccur »  qui  eit  cooaencione  • 
cumhominibos  celehcacaillis  effica- 
cicer  tenetur.  Pco  coius  expIicattQ»^  * 
nc  inuefligandum  prius  crit,  quatc- 
nus  vcrum  fic ,  filmm  cx  voto  non 
ob^igari  ,  nonenimhoc,ica  timplici' 
cer  AEabibiuteaccipiendpm  eft>  vt  iit 
.  vniuersum  incapax  vouendi  rcpuce- 
tur  i  cum  ,  &  fe'ruus,quemdoiviiQiCt 
poccflas  magisardat ,  quam  patcina 
filium,vt&:  in  hac  matcria.ccrnerc  , 

aliquando  ad  rcdditioncm  voci 
leneatur  ,quaDdo«  ncmpct  talecft^ 
quod  dominicam  poceftacem  iiolla« 
^QuslzdiC;  vcperAzor  d.  libro  if. 
cap.  18.  veriicul.Nono  quaericur,  vbi 
communc  tradir,  Suar.d.  i.tom.trad, 
6^.lib  3.  <;ap  6.  num.  final.  &  pluiibus 
citatis  tradic  Sanch.in  Decalog.  libro 
4.cap.)^. nom.a.  DeeoaucemfiUa 
hioincenigimus»  qui ,  quod  agic»  ia^ 
ceUigtc,  £Blumqu6.i  de  vatidicace  vod» 

qaod 
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iiodictens  prudens()adeinifit»qaaE.  .  uicaliosfecutosabeo  relaios  cl.G.3f«. 

ioeft.qttia  (ob&crispacernis  eraC|.  iium.»^. 

^uod  quia  cadere  poceft  &  in  eum .  2.t.    Ad  reni  ergo  deuenictido» 

quiquadragenarius ,  &  vlcra  cft,fiC  dumquxiicur,ancxvoco  filiusfamil. 

hic  fub  quxftionc  manec  ;  ccfi  Viri  obligctur,  diftingul  fblec  pcr  Abb.tt 

do^nonpauci  Cquodmiror)  cicaci  aliosincap.knpcui^y  num.j.  cxcr.de 
i  Saneh.  de  matrimon.  dift.  libro  6» .  voc.  tt  voti  ridempc.  inteC  Toca  quai 

difpotac.  19»  nom.  penulc.  vlcra  alios  iuri  patecho  prxindidam  ftrienc  >  fi 

^uos  idem  Auchor  retolic  fuper De-  adimplerentar,  ft  ea  ^uac  nallo  pa» 

calog.lib.4.  cap.  jy,  num.iS.  agcnces  cribus  nocutnenco  func, vt  illa  non 

dc  votolilijlub  pacria  potefhtccon-  fuftincantur,  ifta  vcr^fic;  &  icacflif 

fticuci>ad  vigciimum  vfquc  quincum  communem  optnioncQi  ceftatur  Sii- 

annum  aetacis  illius  ,  a  pacre  pofle  ueft.inrumm.  verb.Yotum  num.tf. 

Irritari»  fcrip^rint  i  quasi  hac  filif  qacmretuHc  AIcan.d.  ccaaitxap.tf. 

«tate  'poce(b$  pacria  iurc  cermine-  eftc^l.^.  num.ay.  Acfimilis  diftinftio 

tur  ,  quod  pro  conftanti  ponunCi  adhibecur  circa  voca  coniugum>'tt 

cim  tamcn  id  a  dirpofitione  iuris  fcruorum,  vc  conftac  ex  Nauarr.  ifi 

alicnum  iic ,  fccuDdum  quam  pacria  manual.cap.lt.num.t^^.  &  rcquenciy 

poccftas  cctcis  modis  i  iure  definicis  vbi  communem  dicic  «  Aragon.  d. 

«xtingQicar»vcin  cicuLinfticot.quib.  ^iMBft.8S.arcienL  8.  ToleclnfoiiiAi.  * 

mod.  ius  pacrix  poceftac.  fbtn.  lat^  lib.^.capic/.  nam.i|.lat^  Sttarxlift. 

A^can.  rrndlac.de  patr.  poteftat.  cap.  tra^ac.  6.  libro  6.  eap.    cum  duob« 

vltim.  Quibus  iure  noftro  Regio  ad-  fcqucntib.  quanuis  in  voca  vxoris  la-  ' 

'  ditur  matrimonium  |  quod  fic  Reg-  tior  poteftas  ^  plcrisqne  marito  tri- 

noruro  aliotum  fpecisdi  iure  conftitu-  buacur.  £x  qua  diftindionc  intcr cur^ 

tiim  t(Cc  »8c  vbiqu^lfer^  gtncioinf  '.filiamfamil. -caftrenfit  boaa  »  ien 

teftacnr  probit^  ndH  auchor  eru<ii»  qiiafi  onftrenfia  habeniem ,  poiTe 

'ttfiiOliM  Azor  infticut.moral. libto-a.  ..inis  vouece  >  9c  voacndo  cfticacicer 

Cap.zo.vcrficul.Vltimarpccics.com.  obligan»quia  inhis  nuUumius  pairi 

t.quoctiam  in  loco  proiequitur  ca-  quqricur,  yc  cradit  Azor  d.  libroii. 

fus  quibus  iurc  communi  patria  po-  cap.  18.  vcrficnl,  Animaducrtcnduot 

leftas  ioluicur,  de  qno  item  RebcIL  t»tnni.Frat.  Emani  in  famtn.  ^.part. 
'BofterdeobIigacion.iibrot.quflBft.8.  *'^Jliifi9iMi^i^*,  fk0^wim  - 

^cSt.  c.  pertot.  a.parc.  &  incer  e«s,  li:  mint  70.  Pecr.  de  Ledelma  in 

^emporis ,  ^cacisue  alicuius  plenicu-  rumm.z.part.tradac.io.Cap.7.  verfia, 

do  non  rcpcricur.  Quare.quadrage-  Digo  lo  qninco,  los  padrcs,  cirea  fii», 

fiarium,  &  vlcra,  fubpacria  poccftace  illiusvcrhculi,  Suar.  d.Iibro  ).cap.7. 

pofte  mancrei  iure  non  ambigicur,  vc  num.£nal.&  hbro  tf.captt.j.  num.4. 

eom  •gloC  commttnicer  reeepta  in  1.  «nd.  craftac.  vbi  communc  diciCf 

finaLf  popillos,  vetb.  pupillus  tf.  de  Thom.Saneh.  in  pncciepta Decisdot. 

verbot^  obligsi^/pcobtic  Sanchez  d.  4ib.4.  cap.|f .  qoseft.|.  mim«a|.  vbl 

difputat.  jpVjniin.  penulc.  inde  infc-  plores rererr. 

rcns  aduersuS  ctcacos  ab  eo'quorum  aj.    Qna  rationc  idcm  dico  do 

fentcntiam  communcm  fatetur.pof-  eiduentitijs,quorumvfus6:udusipftu» 

fcpatrcm,  filij  /ub fua  poteftacecoft»  ^tij  fic;  fi entm  de  his  bomini dbm^^ 

fticoci  voca  realia  in  quacunque  aEce-  te  poceft,  fecundto  communemper 

,  CB  cm^fiA  irticare»  qaod  itifi  pcbb*«  icx4nl.finil^.filijs  autem&BEMlias  C 
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,de  bea.qQcUber.  quainaddutimtts 
rup.&  probauimus  •  nttlco  lnagis>de 

illis  Domiiio,  cutus  cmnia  func,  &  a 
quo  accipimus  qua:  habcnius,  vouc- 
19  tilius  poccrU|&  vocum  rcddcrc,ce- 
ncbmit. 

14.   Infercttr eciam»qtt6d,etfi  bo* 
.oanotthabcacdequibus  voQere,&: 
Totum  reddcrc  polsic,  fi  tamcndare) 
aut  facerc  aliquid  voucat,exccutionc 
collaca  in  tcmpus  quo  fui  iuris  Ht.  & 
habeat,  vndc  ioluac »  votum  tencbic 
cxtcttdonedilaca  incempuspromif' 
Jumi  ncenec  Abb<  d.  cap.  (cripcttr«, 
ottm.7.  infin.  &  Nauarr.reoeptnm 
ab  omnibus  diccns  d.  cap.  iz.  num. 
66  in  fin.  Eman.d.z.parc  fumm.cap. 
^o.  concluf.  dccim.  vbi  cciam  com-. 
nranem  dicic » pro  cerco  ponit  Suar. 
dLlibb6.cap.f.nttm.i).verucul.Confi> 
denndQm.  Qaa;  qtttdcm ,  vc  com* 
muDts  &  vcra,  probanda  e(l,  quam 
confirmac  regula  I.  in  ccmpus  ff.  de 
hsredib.  inf^ituend.  licctaltj  dilfen- 
Cianc  ab  ea  ^  quorum  opinio  cencnda 
«rit  in  votis  quz  fuperiorum  irrita- 
tioni  fubiaeenc^  velpropccr  non  per- 
feftum  animi  vouentis  iudicium, 
cuiusmodi  funt  impubcrum  vota  • 
vcl  propccr  proprix  voluntacis  de- 
fe6lum.  vc  func  reIigio(orum  vota, 
^ui  -volanutem  propriam  k  (eabdi* 
«auerunt }  ficinhisoonttatiae  opinio- 
nis  fundamenta  proccdunt }  icd  in 
filiofamil.  ftabili  iudtcio  %  &  propria 
voluntate  vtentc ,  quando ,  inquam, 
folumpropccr  parencis  fub  cuius  po- 
teftateeft  pntiudidum » votum  illius 
Istitari  ab  eo  poteft ,  conttari^  opi- 
Dionis  fundamenuceftant»8tcom- 
munis  e(l  cenenda}  quam  fic  probac 
Azor  d.cap  iS.vcrficul.Odauo  c^JC- 
ricur;  qui  invotofcrut  in  cempus  li- 
bercacis  collaco  idem  probat  ibi  in 
«erilGdliVndectmd  quaericor  1  &di- 
ftinftionem  eandcm  nouirM'mep^o*< 
•bauic  Sanoh.  topccalog.  lib,^,  cap* 


luBiLO^i^r.  if. 

t9'  nttm.j.  i  contrarta  renrenciadiCr 
ccdens,qaam  antea  fecntvs  Aieiai 
cra£^ac.  de  naatcimon.  tib.9>  difpilial. 

5^.num.i^. 

25.    Infacurdcniquc,  pcrfonali- 
bus  vocis  filium&mil.  obligari . 
enim  ius  patriae  poteftatis  vel  nttllj^ 
cenus  olFcndunccaiusmodi  fnot  vo* 
ca  cadicacis,  ieiunij,  &  cercas  aliquas 
orncioncs recitandi,quc & in  fctuos 
cadunc- vcl  jfi  ofTcndunc ,  faltem  di- 
redo.Oi  principalicer  non  oftendunt, 
Cttiusmodi  eft  percgrinationis  vo* 
tum,fle  rcligioncm  ingtediendt»qtt« 
non  cadunt  in  Cemta ,  quia  iliis ,  ius 
dominicx  poceflacis  ,  quod  habent 
in  perfonis,  &  opcriseorum  impcdi» 
tur:  c.iduHCvero  in  filios,  in  quorum 
opcris  pcr(bnaUbus  pateroum  tu$n6 
confiftir.  Et  lca  de  omni  pcribnalt 
filiorum  voco  idem  iudiciun^  profe- 
runt  Dodor.  iccundum  Sot.  de  n\(k. 
libro  7.  quqft.  5.  articiil.  z.  pag.  Uiy 
veriicui.  Igitur  libencms ,  vbi  voia 
omnia  pcrfonalia  filiorum  poft  pu. 
bectatem  emilla  valere  probati  neci 
parentibus  pofle  irritari  ,  iequitor 
Aragon.  d.  quzfl  88.  arcicul.^.col.^. 
ad  mcd.  &  pluribus  cicacis  Sanch.  d. 
Iibro  4.cap.  jj.  quacft.  t.  numcr.iy. 
Suar.  vcro  d.  iibro  6.  cap.  f .  num  4. 
8t  9-  non  ita  amplam  fil^s&mil.  po» 
ceiUtem  tribuit  citck  vota  pertomh 
lia  I  irricabilia  enim  ceniec.lo:>}  • 
peregrinacionis  vota  ,  &:  cxcraori^i» 
nariorum  ieiuniorum,  (cuabilinen- 
tixmagna:  qu^  vires  minuac  adcon- 
uenienccm  laberem  proracionefta» 
tus }  atque.  ita  in  materia  ifta  non 
multum  filios  i  feruis  iecemic«  in 
quibus ,  inquic,dift.nuroer.^.  ean->  . 
dcm  cflc  rationcm  proporcionalcm} 
qux  fuic  Innoccnc.  rcntcntia  in  did. 
cap.fcripturae,  num.j.  cradencis,  pe. 
regrinattonis ,  ic  abltinendc .  votafi* 
lioromfamil.  non  valeie  9  fi  pacrca 
nonconfenciant  es^rtft^iauttactti, 

pec 
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Pcr  li;.  ff.  de  poUiciucionib.  & 
^us  eft  Sanch.  cum  relacis  «b  eo 

Scd  vidcrur ,  dirparcm  cfTe  cau- 
fam,  ac  rationcm  quoad  prarlcns  in- 
fticucum  >  inccr  tilios  ,  &  Icruos ,  fi> 
flac  (Se  in  mttttis  alijs  iuris  arciculis  i 
neo  emm  pater  fiiium  vendere  po- 
tcft,  auC  cius  operas  altcri  tnuico  fi- 
lio  locarp  ,  ,  (1  ipfc  ,  aut  filius  opC- 
ras  fuas  locct,  ptoprictas  iucri  indo 
quxGcijipiius  tilij  cil,  non  patrislcg. 
cum  oportec  Coci.tle  bon.qus  libec. 
euios  Gontratiam  in  fimio  repericur* 
Ideo  cirdL  voca  perfbnalia  non  eft 
eadem  vtriusquc  ratio  ,  fcd  diucrfa 
multum,  &:  ptobanda  vidctur  in  dlis 
priorTenccntia^  quia  iiiius  longa.  pe- 
regrinacione ,  &  iciunijs  mulcis,  qui- 
bus  ad  operandum  ?ires  minus  mp- 
petanc  i  pacernc  poteilatis  iuri  non 
derogac ,  ficuc  ncc  vocis  alijs  pcrfo- 
nalibus,  quz,  idcirco  irritacioni  pa- 
tris  non  lubijciuncur.  Et  confirma- 
cur  h^c  fcntentia  ex  ca  qua:  com- 
ffluni  omnium  Gonfeniii  recipicur  in 
voco  religionis  i  61ioGin\iL  emiflb, 
VC|  nempc,  irricabile  non  fit ;  quod 
noii  (peciali  aliquo  priuilcgio  ,  quasi 
pcr  rcgulx  exceptioncm ,  mdudlum 
c^c,  agnofcicidem  Suar.  Aidi.  capit. 
quinco,numer.  qumco,  vecficulNam 

2uodiorat  fi  ecgo,  iure  ordinarioift 
icondi^m  regulam  ,  vc  ille  probar» 
Fotum  religionis  filijfamil.  irritabilo 
non  cft  ,  &  ramen  nullo  alio  pcrfo- 
nali  voto,patria?  potcflati  prxiudi- 
cacur  ^que  ,  vc  illo ,  cuius  adimple- 
mento  i  illaex  Coto  colticur,  vc  (b- 
Cim  cradetur k  fbrtiqri  idem  iudi* 
cium  enfc  debct  de  reliquis  vocts  per- 
fonalibus  filiorumfamil.  quibus  pa- 
ternum  ius  in  liberos  non  Ijcdicur, 
ncquc  pcrimitur. 

£c  quod  ad  religionis  votumacti- 
pec ,  quanuis  illius  adimplemenco»^ 
vctigionis ,  inquam,  ingrcfla » profcC- 


fione  fteun»  pacria  poceftas  toUator 
lecondum  lonoccncin  di£t.cap.icti<*; 
pcurx,numero  fepcimo^&glofl^.fen- 
cenciam  in  leg.  fi  excanfa,  <^.Papinia-' 
nus  if.  do  mmorib.communiccr  re- 
ceptam ,  vt  tradidimus  in  commcn* 
tat.leg.prim.  Cod.  de  fiicrofiuift.  ec- 
der.4.  parc.  ^.a.  fiib  nDmero  dedma. 
nono,  &  pluribusoicacis  communem 
dicic,  &  fusc  proftquirur  Afcan.  do 
patr.  poteftir.  capic.  vltim.  vcrlicul, 
Quarco  loluicur,cx  numero  6y.  Suc- 
cinte  Azor  diAJibrolbciond.cap.zo* 
verficul.Sestaefti  com.  a.  Saneh.' 
in  prxcepca  Deoalog.  tibro  quarco» 
cap.  trigcfimo  quinro  ,  numero  4^» 
Id  camen  acccnbric  &  in  confequen* 
ciamvcniC)  quod  enim  principali- 
ter  filius  agit,  &  intendic  religionis 
inffreflb  >  non  eft»  patrianllib; »  pom 
teftatem  excinguere,  fed  fi>  Deodu 
care  >  &  alterius  ad  id  (e  poteftati 
fubdcrc ;  hoG  vcro  ,  quod  principa- 
litcragirur  U  intcndirur  in  prxdido 
voco  tilij  acccndi  dcbcc,  non  quod 
ftceeflbrid  venic,  reguL  accefloiiani» 
de  regul.iur.  libro  (exto,  vtin  cermw 
nis  refpondecNanarr.  did.  cap.duo- 
dccimo ,  numcro  6y.  circa  princip. 
Quarracio  ecfi  in  feruoarquc  miliccc» 
cx  alio  camen  religioncm  ingrcdi  t 
inuico  domino  ncquic ,  nec  ad  id 
yoco  fe  obligare  >  vc  inter  omnef 
.conftar,  quiainempe,  domino  fiib* 
ijcicoreciam  qaoad  perfonales  ope- 
ras,quarum  illi  dcbitor  efl,  idcirco» 
quod  domini  c(l ,  nco  dircAo  ,  netf 
pec  indicedum  auferre  illi  pocen:, 
nec  Deo  ▼ocom  de  aliena  re  danda 
abfquedomini  voluntace  accepcabi. 
le  ell  I  quod  in  filio  longc  alircr  fo 
habccqui  operarum  fuarum  (  vcira 
dicam  )  dominus  cft  ,  &:  quod  illis 
acquiric,  fibi  quoad  propriciatcm 
acquicic  d.  1.  ciim  oportec  >  §  igituc 
libeti,iiifiit.  per  quasper(bD<nobJMj 
quicit^  * 
D4       itf.  QvM 
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AMrlllfti&morai;iib.ii.  «.il.  f«rG«» 
Tertid  qiutticar,  i.  part.&  ibi  in  ver- 
licul.  communis  quoqiic«  cdnluneiii 
omntum  Auchorum  fencenciam  efTcf 
fccipfic,  Letr.lib  de  iud  &  iur  c.40. 
<|ubici4. nnm. vbi  dicic commu- 
nem>coinmDnem  eciam  dicic  &  cer- 
Miii  fencenciam  Stiar.  cL  lib»<.  c.6.iiii« 
XI.  U  vertrsimamSaocli.in  Deoalog* 
d.lib.4.  0.18.  num.fi  qairucfus  eod. 
lib.c.3f .  nu.tfo.  fcripfir,  apud  omnes 
condaro  neminc  difcrcpancc ,  cuto- 
fcm  vcriusque  fexus  pofTe  omnia 
pcoiiftt  impubecafn  vofa  irrinre. 

Nocandaticaqae,ditfereDCia  eftin- 
ttr  Toniimpuhcris  ,  U  cios  qoi  fab 
pacriapoce(lacee(l;nam  votumfilij- 
famil.vcl  ciusrrlodi  cflquodab  inicio 
valuic,&  cunc.irricari  ncquic.quando 
poft  pubetcatem  fa6}:um  fuic;  fi  enim 
ODcepttbeniicem&ftoin  ix,  iden  ia0 
de  illooii^qood  de  aUoruniiinpobe-' 
rum  vocis  g  vel  ab  initio  non  valuir 
propCer  pacernum  prasiudicium  ,  & 
tunG,irriCari,non  cflopus,  quod  nul- 
laol  iccum  ferc  obligacionem  d.  1.  r« 
verficuL  Voco » vbi  ue  probari  vido- 


berutem  emilifam  non  ralet  t«  i. 
tcgolat  Jib.«.  cradic  Abbin  edkdpia^ 
tjr,nu.;^.de  vot.Sanch.  d.(.|^.nuffl.^* 
quod  hbdie  ad  decimi  fexci  xcaci^ 
anni  implemcnCum  cam  iil  mafculis* 
qu^m  fzminis  extcndicur  cx  facct 
Concilij  Tcidencidccccio  feH.  1$.  «• 
1 5.de  regularlte  vi»  - 

ip,  IrritadototenlfoCitieridtfi 
becab  eoqoihabec  irriundi  potcfta* 
tem,  antequslmimpubcs  adpubcrta- 
tis  annum  pcrueniat,id  e(l,mafculati 
ad  dccimum  quactuma!ucis  annum* 
^mioaad  doodedraum  i  tt  in  hotf 
>Mnei  (M>naeniqnf.  CootroaectanC 
vecoi>an  &  poft  pubertateffl  vooen^ 
tisjrricandi  potcRasduret;  U  duraro 
circiivotumfimpleXjVfque  advigcii^i' 
mum  quincum  annum  ,  dummodo 
qui  vouit ,  poft  pubecucem  caCum  n$ 
bibotftittteiiecNaaaif.  d.C4<.  00.70« 
ftieqOenti»faeucus  Caiecan.abeoto« 
(arum  i.iqus(V.i89.art.5.tdempro- 
banc  Pecr.  de  Ledefma  foqucns  in 
voco  filij  impubcri?,in  5umm.t.patc, 
tcaft.io.  c.7.  vcriic.  Digo lo  fcptimo. 
Los  padres,licd  LodoaicdeBeja,qai 


curiprdecerquam,qu6d  vocom  de  cv  >^:iMm  loqtticorin  voco  fUijimpube 
aliena,canqaam  de  re  illicicafadooii  v?«|  -dibfflacrbta^^^^     refponf.  eaC 


noncenec;  tamctfividcam,Do^ore$ 
communicer  (Tolccumcxcipio  loca 
fup.cicaco  }invocis  filiorumfamit.lo. 
quences  b  irriutionis  pacccnjr  memi-> 
liifle»  quasi,  etfi  de  re  patris  fiidbexl* 
ftinieiitur,incerlm  flenr.quandionoii 
irricaptur ,  fubmtcllcda,  fcilieec,  pa- 
cemiconfcnfus  condicione,  vcexpli- 
cacSuar.d.c.  v^num.p.ad  fin.  Votum 
aucemimpubens  qui  doh  capaxcfl, 
9c  fub  pacria  pocefocoiRm^eft,  Viler» 
.  biicari  cameni  parencibus  poceft,vel 
acucore,autalio  fubcotai  ootoatod*^ 
irjiniftr^r  oneinrrrim  mancc,vtconi- 
mimitcr  tradunr  omncs,  cxccpto  rc- 
ligioots  voto  lolemni  j  quod  ,  quia 
nuiorem  animi  dcliberacioncm  ,  ac 
WiC9  marariuceni  reqoiiic^ancc  pu< 


confcient.  caf.49-  cx  vcrficuf.His  ico 
declaratis  f.  p.  Lcfr.d.c.40.  num.85. 
vbi  aic,aIios  kacenere,  Suar.  d.lib.tf« 
0.^.nu.8.cumfeqaencib.  cum  quiboi 
dce^  voca  realia  filiocam  cenet  Tbu 
4etd4kiS.num.7.fielcnticEmao.d*««' 
^^ncluf.S.contrarium  probans  in 
pcrfonalibus,&  pro  hacfcntcntia  ci- 
tac  Aragon.  qucm  itcm  pro  eadem 
citauic  Suar.d.6.^.num.io.  in  princip- 
&  camen  ille  d«qitii!ft«89.  artic.9;col« 
44Ul  nied;^^i^<(fe  ▼ocisperfon^^ 
libus  poftfnlbercacem  emifsis»  ctrc4 
quorumirritacioncra,varias  cffe,  in- 
qutr,  Doftorum  fcnccntias  nam  in 
ccalibus,pro  ccrto  ponic,  ad  vigefimS 
vfquequincum  arotcis  tniniinpofla 
•  AtT^Biri  ^  m  perlbnalibtts  anccni  oont* 
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trarium  prohac  cum  Sot.  lib.  7.  dc 
iuftic.&  itir.quxd.^.  arcicul.i.  concra 
-  Silucflr.  in^lum.  verb.vocum  4.  §.t. 
Acquc  ita apparcc,  quod  Aragon.ibi 
diucrfum  ponic ca(um  ab  illo  dc  quo 
quarrimus.qui  cft  dc  voco  cmillo  an- 
te  pabcrcaccm  ,  an  poft  cam  irricari 
poisic  vfquc  ad  vigciimum  quincum 
secacis  annum  cius  qui  vouic,ciim  vo 
tum  anco  pubcrcaccm  cmifTum»  poft 
eamracum  non  habuiflccmcliOis  cr- 
goin  fcnccnciam  fuam  poHcc  Eman. 
afFcrro  Soc.d.qu.rft.J.arc.i  prope  fin. 
vcrficul.Poftrcmiim,  vbi  ppniccalum 
dc  quo  loquimur,  in  quo  idcm  pro- 
bac  quodEman.In  co  camcn  nihilo- 
roinus  cumCaictan.  &  ah)S  dc  qui- 
bus  fup.affirmatiuam  parccm  probo, 
dummodo  adillam  vfqucjccatcm  fub 
irrirantis  cura,&:  adminilhattonc  mi. 
normancac  ;  vc  cxprcfsc  fic  in  cifu 
ifto  probac  Sanch.  (upcr  Dccalog.d. 
lib.4.c.3o.num,i  j.vcrficuI.Ac  vcnus 
cum  cnim  in  ea  a:cato  conQitutus 
vocum  craifcric,  in  qua  fragilc  ad  id, 
illius  conriiium  rcpucatur  j  quod  in 
caufa  cft,  vt  irritati  vocum  icgitimc 
pocuiflTcCj  &  hxc  caufa,poft  pubcrca- 
tcm  illius^qucdurccad  vocum  ancca 
cmifTum»  durec  cciam  poccflas  iriica- 
l\%  in  adminiflracionc  accurabono- 
tum,  &  pcifon^  voucncis, dicendum 
videtuc  ,  vt  vocum  ancc  pubertaccm 
emiflum  ,  irricari  poll  cam  poisic , 
quandiu  h^c  poccftas  duratjilla  vcro 
ccflance irricari  non  poccric  ab  co  qui 
tutor  fuic.vc  probac  Suar.d.c.^.num. 
a^.&fcquenti,  qucm  rcferc,&:  lcqui- 
lurSanch.d.c.jo.nu.i^.in  fin. 

Qiiaracionc.in  voro  fiii|famil.ante 
pubcrtaccm  cmiflb  idcm  dico,  cum 
Sanch.  &  pluribus  ab  co  citacis  d.  g. 
30.  nu.  9.VC  &poft  illam  complecam 
irritari  a  patrcpofsit;  quod  intcliigo, 
quandiu  pactia  poccftas  in  filio  pcr- 
fcucrar  j  illa  vcro  ccflHntc  irritari  ab 
€0  aunpoccnri  vcin  bac  fpccic  ccncc 


Soc.d.arc.  i.ad  fin  cui  in  hoc  aflTcntid, 
etfi  Ludouic.dc  Bcja  vbi  fup.&Suar, 
d.c.<$  num.ii.  Sanch.  d.c.^o.  num.i|. 
magis  probccirricandi  poccftaccmin 
pacre  m^ncre  cciam  filio  puberefa- 
£lo,  &  cmancipaco.  Ec-huic  eafui  fl' 
milis  c(}:quem  Sot.  fubdidic  in  argu- 
mencum  illius  ,  dc  feruo  liberaio  a 
poceftatedominica  (ubquacrac  ciim 
votum  cmifit,  cuius  vocum  dominus 
qui  crat  voti  ccinporcpoft  cxcindam 
poccftaccin  dominicam  irricarc  nc- 
quic,  vc  cenenc  alij  quos  rcfcrc ,  &  le- 
quicur  Sanch.d.c.30.  nu.51.  ab  vrco. 
qucvcro,  cafa,  ncmpc,filij  a  pacria 
poccftacc  Iibcraci,&  fcrui  ^  domini- 
ca,ca(us  impubcris  qui  poft  pubcrca- 
tcm  (ub  cademmancc  poccftatc,  dif- 
fimilis  cft  ;  idciico  inhoccam  Caie- 
tan.&aliis  dcqui.).l"up.  tencocontra 
Sot. 

jo.  Ec  nonobftac  tcx.ln  c.puclla 
lo.qu^ft.i.qui  probat,pucllx  votuni 
antc  pubertatcm  cmiflum,poft  eam, 
intra  annum  U  dicm  a  parcnttbus, 
aut  cucoribus  irricari  poifcnon  dcin- 
ccps  i  ioquirur  enim  in  voco  religio» 
nis^quod  dc  limplici  incclligcndu  cft, 
nam  ("olennc  in  ca^cacc  factum  non 
valcrcc  idcirco  aucem  poft  annum 
&  dicm  vlcra  duodccimum  irricari 
non  potuic  in  cafu  dc  quo  ibi,quia 
tcrmmo  illo,quod  fimplcx  crar,  facri 
vclaminis^nrumpcionc,  ac  dclacionc,  • 
dc  qua  ibi,  folennizacum  manfic  fal- 
ccm  pr^fomptiuc,  vt  probattcx.in  c. 
1.  dc  regularib.  lib.^.  cuius  irritandii 
nuUi  potcftas  (ubcft,vtibi. 

5t.  Votum  autem  icgitimc  irri- 
catum,amplius  no  rcuiuifc:ccxtin£la 
potcftate  irritancis,vc  cnmPanormi- 
can.  Sdueftr.  &Nauar.  cencnc  Ara- 
gon.d.quxft.88.aic.8.in  fin.Eman.in 
fumm.d.cpi.concluf.j.  Soc.d.quxft. 
j.arc.z.  pag  iit.  in  princip.  Azor.qui 
proeadcmfcnccntia  alios  citatd.Iib. 
ii.cap.i8.  vccficul.  Quatcoquxricurt 

Leouard. 
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LeoflAtd.Lefl'.  d.c.40.  dub.11.11u.71. 
Thotn^anch.io  DecaIog.  d.lib.4.c. 
i4.nuin.|»  vbialios  cicaCi  &  ladds  dtf 
&oepec«iiJideincod.lib.  c.itf.  St»r. 
d.c.d.nuin.17.  &  (cqucnciivbi,  Innoc. 
qui  pro  concraria  (cDtcnria  ab  alijs 
cicatur,  in  d.  c.  fcnpcura:,  D.Thom. 
cciam,&  Nauarr.  ab  hac  concrarix 
ieocentix  impoftura  dcfendic.  Et 
^Qodatcincc  ad  Inaocin  d.  cfcrip- 
turx,  tn  vcific.ldcin  credimus>de  vo- 
to  quidero  impuhcris  loquicur,  nort 
tamen  irricacionis  lilius  mcminic-ncC 
quoad  hoc,inccr  pubcrum,  &  impu> 
bemm  ▼utnm,diicrimen  ponicquod 
illi  Aragdn.  ireponiciieflcanl  iohisi 
qu4m  in  illis,  qui  vouenc  fub  pacria 
potcflarc  confticuti,crnct,qu6d  poft- 
quam  illam  cxicrint,  adimplcre  vota 
tcncbuncur  ;  quo  fcnfu ,  InnoC.  opi 
nionemaccipic  Abb.ibi,  num.7.  £c 
ficdciHamflon  probec<  cotlorem  ca« 
men  didc.  £go  ver6,  Innoc.  renceti- 
tiam,  f!c  acccptam  &  intenc£);am»n6 
folumtutiorem,  fed  vcriorcm  etiam) 
imd  Si  vcrilsimam  crcdo  in  vocisab- 
(lincnci^  t  &  pcregrinacionis  linqut- 
bos  nominatim  ille  loqoicor » fr  ia. 
qoibusltbct  alijs  rquse  A  iiliishimiL 
eroiira,valcnc»  ioxta  fuperius  traditai 
enim  valucrunr,  ccH  abillis  fub  pa- 
triapotcftatc  pofitis  fada  proponan- 
tur,  quia  patcrno  iuri  nocumcntum 
tioo  affecunt.fi  adtmpleantur,  faltem 
direa^  9t  prindpalicert&  lilij  iodido 
ftablli  ad  vouendum  poltebantionlhl 
rationc  fuaderi  poteft,  vt  patria  po- 
ccilare  exuci,  ab  illis  mancanr  abfo. 
luti;  quinimo ,  &  adhuc  fub  patria 
poccilate  cj^dences  implerc  tcncn- 
cor  ipnod  legitiffl^  vooecoocj  fi'eon« 
niod^  boc  poflunL  Bene  camen  ve- 
nimcft»quod  Innoc  fubdidit,  quod 
cum  impuberibus,auianon  ica  ftabilc 
iudicium  habcnc,  facilc  ericdifpcn- 
iandum,auccommucandum.  Quod» 
iM  Iblom  >  quandio  ia  iUa  scace 


exiflunt,  cfl  inccUigcndum  ,  ied  6C 
poftqudm  ad  legitimam  perucncctiCt 
pro  votisio  puetili  ^aCeemifiii  d^M 
mod^  ea  podea  rata  non  haboiifenc^ 

51.  Quar^  Abb.  fentetltia  contra 
Innoc.in  d  c.fcripturx,  num.7.  de  ijs 
duncaxac  vocis  filiorum  cil  accipicn- 
datquseab  inicio  nonvaluctuncpro'' 
pcerprtfiodiciom  patris  ^ad  quocom 
implementum»  contrt  lonoc*  verittt 
potat»  vtfilij  non  Cetieancur  patrtA 
poteilace  foluci.  Qu^quidtmPanor- 
tnican.opinioiin  calu  ifto  in  quoillo 
loquitur,  plan^  procediCt  nam  vlcra 
Atgomefltfim«  quo  vtitor«  de  marltd 
ooem  vxor  i  vir$  mdndftic^  pro&& 
(lone  quam  voto  inierat»  tetiOcifiiC^ 
adquam  illamottulredirenohtene- 
tur,ncc  e  concra,  mullerquammari* 
tus  ^  monaftcrio  eduxic,  Vt  in  c.  qui- 
dam,C4  placet»  de  conoerCeohiugar* 
pro  hae  iententift  ilat  ittris  regola»re-> 
cundtim  quam  >  qoodflb  Itiiclo  Ooil 
valuit,tra^u  temporis  non  potcft  re- 
conualcrcere.  Quarc  vocura.quod  ab 
initio non  valuic,  iuxca  d  I.i.vci(lcu!« 
Votojiilio  apoceftacepaterna  poftea 
Bberaco  vires  non  ainimec ,  prM^. 
qu^m  (1  in  tempus  hoehablte^dl« 
tioiliius  collacafiiinet.vc  fup.tradidt* 
mus,  &  tenec  Abb.  d«  oom.7.  im&O». 
Suar.d.c.tf.nu.8.  *  '  -  -  '''^'  ■ 

)j.  Seocencia  verd  Abb.Silueftr. 
Iraliocoffldoitciiicione  voti  loqoen* 
Cinm»  de  eo  ioiefligetida  «ft,  qjuod  iht 
inicio  mero  ioM^tec,  alcerius  cameilf 
voluntate  irri6ri  legitim^poceft.cu* 
iusmodi  funt  impuhcrum  voCa  ;  quar, 
(i  a  poceftatcm  habence  irriccntur, 
cciTancc  podca  irricancis  aothoritato 
in  peribne  illoram»  flon  reoloifbinri 
qulaqoodiemel  legMm^  excinduiH 
tt  abolitum  fuic ,  non  poccft  poftea 
reuinifccrc»ad  quod  pr^ ftac  argume- 
tum  c.quidam,K  c.  plaeec  d.ticul.d0 
conuetf.coniugator.  '  '■ 

.  14,  Yidesm  aiiccm  $  InpiibcMlr 
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vocum  ,realc  falccm,  ab  iiiicio  non 
valere,ncc  oblt^arcivc  itruacione  ad 
id  non  cgeat^  cumenim  impiibcs,ca- 
rnetiirerum  luarum  dominui  Oc,  ad- 
minidracioncm  lUarum  non  habcac, 
ncc  de  iiiis  donarc  quicc]uam  ,  auc 
ticulo  alio  alicnaic  >  promittcrcuc 
pofsic  ,  cum  hominibus  concrahcn- 
do>  tCy  il  donct,  aucpromictat ,  illis 
non  obligecur ,  nunc  admonendi, 
inftic.quib  alicn.lic.  vel  non  j  &:  idem 
cft  in  adulto  curatorcm  habcntc.qui 
iinc  authoticacc  lilius  cx  contr^du  a 
Te  gcflo  non  obligatur  I.  (1  curato- 
icm  C.dc  in  inccgr.  rcQicur.  minor. 
vidictur,  quod  nec  Deo,dc  re  (ua  ali- 
quid  voucntes  flnc  cucoris,  aut  cura- 
coris  conrcnl"u,obiigcntur;quia  Dcus, 
feucrior  ex:i«flor,  quam  homo  ,  non 
cll,  imo  bcnignioi  mulio  clt ,  &  n-i- 
cius  cum  co  agitur.  Hactamcnob 
icftionc  non  obllantc  ,  rcfpundcn- 
dum  crit,impuberum,  quidolicapa- 
ces  lunt.vota  valcre,  &irritationc  fu- 
pcrioris  indigcrc  ,  vc  non  obligcnc, 
iuxcaprccdida  :  nccfic  Dcus,  durior 
pcomil&i  cxa6bor,quam  horao,  rcpc- 
ritur,  imo  libcratior,  ac  bcnignior : 
ctcnim  quod  pupillus  cogi  non  pof- 
(icad.ptxdandamptotTtifsi  Hdem  al  - 
teri  datam  ,  id  c6  pcrcmcc.quia  ciuilt 
dcliono  cxconcrailii  n  fe  gcAo  nun 
obiigac^ic ,  nacuralicec  unicn  obliga- 
tuc.lccundum  communcm  ,  quam 
iraditUf.  in  l.intcrdum,  num.^  iFdc 
•condid.indcbic.&nos  fup.ad  crx  ibi, 
ObligAtiones  tn[iitut,t,i\ih  i>um  iS.cjua: 
naturalis  obligatio  in  cxccriori  iudi- 
cioaliquot  producit  cffcdius  >  vt  ibi- 
dcm  annocauimus;  &  in  inceriori  ani- 
ma:  iudicio  potiliimum  fibi  locum 
vendicat ,  ncc  cucoris  authoritatc  ir- 
ticati  vnquam  poccft:  votum  aucem 
iquod  pupillum  ligac,  &  pubcrem  fub 
curarorc  conftitutum,  nullam  aliam, 
quam  in  intcrioii  iudicio  obligatio- 
ncm  paric   &  ab  hac  quidem  pupii- 


Ius,folacutoris  fui  aiichoriracevotum 
irricancis  plcncliberarur,  vc  cucoon- 
muni  fup.  cradicur.  Atquc  icaappa- 
rec  >  melioris  condictonis  illum  mti- 
ncic  ,  ctiam  quod  attinct  ad  obliga- 
tioDcm  coUcndam  ,  cui  fo  fcicns 
aftrinxit,  Dco  voucndo,quam  homi- 
ni  promittendo,  mitiusquccu  Dcr», 
quam  cum  hominibus  agi.  £t  ha:o 
nunc  pio  voto  hlij  faiis  nobis  fint.Dc 
quo  ,  &  alijs  qu.r  altcrius  lubiaccnc 
irntntioni,  proat  funt  voca  coiugum, 
fcruorum  ,  &  Kcligioforum  ,  agunc 
Innoc.  &  alij  iii  d.c.(cripcura:,dc  voc. 
Thomiftxd.quarll  88  arcic.8.Nauar. 
d.  c.  11.  cx  num.63.  &:  Summifta!  in 
vcrb.  foiiim.  Latc  Snr.d.lib.y.qua^ft. 
j.art.i.  &  t.  Azor  d.lib  11.  c.17.  &  fc. 
quf  nti,  Lcfl*.  d.  c.40.  diihit.Tt  1  i.cum 
trib  fequcntib.  Suar.  dcRcligion.  d* 
iibj.c.y.cum  duoh.fcqucnti;.-.  &:  la- 
cifsimcd  tra£l  6  \\h.6.  cx  c.z  t  um  fc- 
qucntib.  vfquc  ad  8.  latilsimc  iit  in, 
acpoftomncs  dc  votorum  irncacio* 
nc  cgic Thom. Sanch.d  lib.^.in  Dc- 
calog  cx  c.i^.cum  multis  (cqncunb. 

Nunc.ptofcqucndo  intciuu  pqft* 
quam  tradidimus ,  filiumFamil.  con^ 
trahcrc  regularitcr  poflc ,  &  cx  con- 
Cra^libus  a  fc  gcftis  ctjfir.icitcr  obli. 
gari  ,pra:tcrquam  in  cafibus  dcqui- 
bus  fup.  conicqucntcr  vidcn.  u  crir, 
quandoadioindeoicailii,  &  quando 
patii  competac. 

5^.  Et  quod  attinetad  adionem 
ortam  cx  concraflu  (upcr  rcm  ca- 
ftrcnfis>aut  qu.di  callrcnfis  peculij 
celcbrato  ,  nulla  dubitatio  cft  iilam 
filio  quxri  tam  antiquo  ,  qunm  no- 
uiori  iurc,  I.  i.  ^.ncc  caftrcnfc  tf.  dc 
collac.  bonor.  1. 4.  I.  paccr  qui  dac.lC 
dc  caftrcnfpccul.l.i.  cum  (cqucnrib. 
C.cod.titul.iib.i  1.  In  htscnim  fili;s- 
famil.plcnum  ius,  &  dominium  cum 
adminiftrationc  qua:ritur.  Aded,  vc 
&  dc  illis  ccftari  pofsinc,  fub  pcricul<» 
camcnqucrclx  fi  Icgitimam  parenci- 
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|Mt  mwtditiqaant  ex  ftoufori  iure  Ibi,  filiamfartiiLi  fno  nothine  ii 

AiRh.ptesbyceros.i.C.dc  eplfcop.  U  rcribitur;  quod  de  ditediftstelligone 

tlcric.  fecundum  glofT.  vcrb.  tcfta-  gloflT.  i.  &  Barc.  ibi,  idem  Barc.  in  l.fi 

inenta,inl.fina!.C.dciiiofficior.tcfta-  longius^.fi  filiusfamilias  num.i.fF.dd 

tnenr*  communitct  rcccptam  cx  laC  iud.proconcordia  vtriusquc  tcx.  quS 

ibinum.5  de  quo  lctipii  ihcommcn-  communis  rcquicur.Scd  omncslabo- 

ttff.  1.1.  pacc.i.  §.7,  num.|. &  4.  C.dO  ,  tanc  in  quacrrcnda  racionc  fpecialica- 

ficro(anA.eccler.  Nec  tant&m  a&io  Cis  ttlnftioncs  profcftas  et'ca<iiis  dd 

quxricur  filio  ex  concra£tu  drca  ca-  quibus  in  d.ljliMaftfiimib^^Bart.  il!| 

fifcnfcs  ,  anCqua.M  caftrcnfcs  rcsge-  fefundiius  nunquafn  pcrcepilTcj  in- 

ftas,  lcd  &  ptrlccutio  illius  in  iudicio  gcnuc  btetur  ,  cxccpra  i.niuriatum 

illi  compctic  d.l.4.  vcificul.atlioncm  adioncj  qiiod  cciam  toncigic  Angcl. 

if.de  caihcnf.  pccul.  &  infr.  cradc-  Aictin.in  $.a£tiones«  num.  14.  citca 

tnus.  priflcip.  inaitdci  de  adidiHlll^iMelttk 
Quod  ter6  fpedac  ad.a^io-*.   quod  crit  ratio.pcr  I.non  omAidm.ffi 

tiem  orcam  ex  contradu  filijfupcr  dclegib.iic  laf.m  l.cumfiliusfamilias 

aducncitio  pcculio,  aut  opcris  illius  num^.  &  tf.  tf.  fi  ccit.pctat.  cogitan- 

CcIebratOj  diftinguenda  (unc  tcmpo-  dum  rcliquit  confutata  ratione  Cu- 

ra,ctenim  dc  iurc  Digeilorum,patri  man.in  d.  1.  filiusfamiliasi  quam  ni- 

iti  totam  qusrcbacar  1  fed  ex  noua  hili^iiiaf/oqaicur  Alfc.  iif jfaflWii^ 

lol^iniani  conftitotione  l.cum  opor-  fiKat&BidiOriliaikttv  ▼erficaLAfil^^\< 

tet  Cde  bon«qit9S  hben^.igicur  libe^  cafdl<  .  ^ 

rijinftic.pcr  quas  pcrfon.nob.acqui-        38.         autdm  Caniari.  fatio  a ^ 

rit.  filio  quzritur  ,  &  vfusfir u£lus  rci  dcpofiti ,  &  commodati  aftioncs,  db 

.per  aflioncm  obientarpatri  compe-  quibusibi,quia  in  Iiis,  non  dcdomi.* 

ciC)  proprietas vct6  filio*  Deexerci-  niOtnec4epofieisiolieproaceftiarts# 

rio  -ver6  boivfce  aAionis  cai  comptf^  fed  de  iMda  ipfiot  re^detefttione,  feu 

taCtinfiart6stradcmu.<:.  £c  qood  dici.  tenuca  agitur  t  eoiass  qaia  mcti  fadi 

mus  attcnto  D  gcftorum  iurc  ,  dc  cfl,  filius  cft  capax ,  ficut  &  fcruus  I. 

a£lfionc  orta  cx  contraftu  cclcbrato  ftipulacjo  ifta,  habcre  ^.h^c  quoqucf 

fuper  rcpeitinence  ad  aducntitium  iF.  dcverbor.  obligar.  Idcirco  ,  quisl 

pccalium,  auc  operas  filij  >  in  vniucr.  fpfius  ccnuta:  &  dccentionis  capaaf 

fmii  accipiendott  eftde  aCtione  octst  Cft*  coooeflbm  iUi  merit^  fAit.  nca' 

cx  quocaoquefilij  contta^  i  qoi  a^  ^eciam  eiTct  adioois  pfo  illix  com^ 

proteCUtiompeciiliam  ,  feu  rem  pa-  pctentis  ethis  coricradlibus,  depofi. 

ternam  pertincaC  •,  narrl  adio  indcf  ti,  nempe,  &  commodati,  fn  quibui^ 

profc^la  plcno  iurc,  patris  cric,  nort  cjcubcrantior  bona  fides  cxigitur. 
lilij,hcuc&:proucntusex  liia  fecuci.         Verum  ii^c  Cuman.  racio,  liccc 
)7.  £c  liaBo  quidem  omniaieNni<>  <  fitbdlis  dppareac ,  probanda  mwi  ti . 

se  tt  aUqoe  vlla  concrooorfia  proceM  decaC.  Ptim6^uia  in  concradu  locav 

duncprzterquiim.id  quod»  de  afi^to-  tioais,  qui  cciam  bonjefidei  eft  Jo« 

nc  circa  aducntitia ,  patri  quarrenda  cum  ^quc  fibi  vcndicat  pto  rei  loca- 

fccundum  ius  Digcftorum,diximus,  cx  rcftitutionc  •,  qood  fuic  laf  argu- 

propccr  Pauli  lurtfconfult.  tefpoQ-  menCum  concra  przdi^am  Cuman. 

fu  tTk  in  l.filiosfiimilias  8.fi*.de  obligat.  radoMcm»  in  d.  t  cum  filios»  tmm. 

■9C  adion.  Vbi  >  afiiones  otiandas ex  co?  non&cisfiicit  Alc.  ibfd.  col.  i;  Ht 

c«Kis  ^aibosdim  caofi»  de  quibos  fio«  rclpoiuknaV  io  lOMtiolie  tenire 


Digitlzed  by  Google 


50        L.ExhociHre.ffMJuflit.O-tur.  ^i.p* 


pcnlJonCtn  proptcr  frudus,  qui  pct- 
tincntacl  tci  dominum ,  vcl  poflcllo- 
rcin  bonx  fidci;  cccnim  argumtn- 
tum  ptoccdic,  non  inadttoncad  pen- 
<ioncm,(cd  cum  agitur  ad  rcftitucio- 
ncm  ccnuta:,  (cu  dctcntionis  ;  quae 
fola  tranfitin  condudtorcm,  non  rei 
po(lelsio,vc  probaC  ccx.in  l.malc  agi- 
mi  C.  dc  prarfcnpr.  ttigint.  vcl  qua- 
dragint.  annor.  idcirco  ,  colonoauc 
inquilinopcr  vimdcicdonon  com- 
pctic  intcrdidum  vndc  vi,quod  po(- 
icfloridatur  I.i.^.dcijcitur  tV.vndcvi, 
umctn,fuggcrcntc^quitacc  officium 
iudicis  compccac ,  vc  notantglofl.  &: 
omnes  perccx.ibi  in  1.  Aquilius,  in' 
Hn.ff.dc  donac.Gom.l.4  5.Taur.num. 
II.  Mcnoch.  dc  rccupcrand.rcm  vlr. 
num.M.  Valafcconl.  175.  numer.  i. 
tom.i.Catoccum  rclacis  ab  co  traft. 
de  locat.  5.parc.  rcm  S.num.^.  &  lc- 
qucnci  ;  &tamen  calis  adio  orta  cx 
contraftulocationis  a  filio  cclcbraco 
ad  rccupcrandam  rci  locacx  dcten- 
tioncmconccflfa  illinon  repcritur.vc 
dcpofici ,  &c  commodati  a£^ioncs,dc 
quibusin  d.l.fiUusfamil  8. 

RurfuSjContra  eandcm  Cuman.ra- 
tioncm  conlidcro  ,  quod  liccc  filius 
capax  (ic  fimplicis  dctcntiopis,  dc 
quaagitur  in  depofiti,  Sc  commodati 
aftionibus ,  ficut  &  lcruus,  non  indc 
fcquicur,  quod  capax  fic  a£tionis  ad 
illam  compcccncis  j  fiquidcm  aftio, 
fcmpcr  cfl:  iuris,  ccfi,ad  caqux  mcri 
fafti  funcjcompccatjvc  conftat  cx  dc- 
finitionc  illius,  in  princip.  inflit.  dp 
aftionib.  vbi  gloflT.  &  laf.  cxnum.59. 
Quod  ctiam  codcm  fcrui  cxcmplo 
manifcftc  oftcnditur  »  quem  po(rc, 
rcm  quampiam  tcncrc,  rc  ipfa  con- 
ftat»quia  mcri  hoc  (i{Xi  cft.d.l.ftipu- 
latio  ifta  ^,h^cquoquc,&  camcn.non 
idco  magisdiccc  aliquis,  compcccro 
fcruoadiionem  adciusdcm  rcidetcn- 
tioncm  repctcndam  ,  quia  aflio  iuris 
cft,  cuius  illc  capax  non  cft.  Atquc 


ica,  cx  co,  quia  filius,  derenltonis  tci, 
quam dcpofuit,auc commodauic,  ca* 
paxcft.non  fcquicur,  ncc  infcrcur, 
quod  adioncm  habeat  pro  rcfticutio- 
ne  dctcntionisipiius  intencandam. 

39.  Quate  hac>  &  alijs  omifsit 
quas  rcfert  Barbof.  in  l.fi  longiiis  §.G. 
filiusfamil.cxnu.  ^5.  cum  fcqucntib. 
fF.dciudic.vbi  num.71.cum  fcqucnti, 
aliam  vt  propriam  adducit }  qux  ,  (i 
noncft  cadcmcum  Cuman.  rationc, 
tn  illam  rcincidic,  &cisdcmargumc- 
ttsconfucari  poccft  •  fpecialitatis  ra- 
tio  ,  ob  quam  magis  ex  depofiti ,  & 
commodati  contradibus  filio  com- 
pccercc  a£lio,  ant  iquo  iure ,  qiim  cx 
alijs  ab  illo  cclcbracis,camcifi, vc  illi, 
bon^  fidci  finr,in  co  ftac.vt  rcor,quia 
aclioncs  cx  illis  ortx  ,  natura  fua  ad 
nouam  alicuius  rci  acquiiicioncm  nd 
fpeftanc  ;qui  enim  remdcponic,  auC 
commodac ,  aftionem  quidcni  babcc 
cxhoc,  autillo  conccactu  ad  rcm  re- 
pccendam ,  ncc  illa  tamcn  aliquid  de 
nouo  acquiritur  ^  nam  6^  dominium, 
&  pofljcfsio  rci  depofit^, aut comm'o» 
daTq,apudcum  manfic  poft  contra- 
£tum,pcnc$  qucmeratj  nimirumcr- 
g0]fi  adio,  qua  nihildc  nouoacquiri 
inccnditur  ,  non  acquircrccur  paCri» 
cui  iurc  patri^  poccftacis ,  acquifica 
per  filium,  acquirebantur,  fcd  potiiis 
pcncsfilium  manercc,  qui  dcpofuir, 
auc  commodauit;  quia  fic,  &  bona  fi- 
desconcraftus  fcruabacur,  &iuri  pa, 
terno  nihildctrahebaturiquid  cnim, 
'fi  a£tio  addepoficam  ,  &  commoda- 
tam  rcm  repctcndam.per  filium  pa- 
tri  quxrcrctur,  illidcnouo  quarrcba- 
tutiqui  tn  re  dcpofita,  &commoda- 
ta  idemius>acplcnum  dominium  ha. 
bebatpoft  dcpofitum,auccommoda. 
tuma  filio  fadum,quodantcahabc. 
batf  Icaquc,quicquid  filius  acquirc. 
bat,patri  acquircbacqUia  vero  a£tio. 
ne  hac  njhil  dc  nouo  ncquircbac ,  illa 
patri  Donacqnircbar.  Nccobftat,^ 

obijcia. 
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obijciatur  de  adione  iocati  ad  rcm 
rcpcccndam  *  in  ^^ua  hoc  jpfum  ccf-* 
.  nere  eft*  &  tatnen  filio  non  compe- 
tebat»  fed  patri;  quialocationfs  con- 
traduS}  ad  nouam  acquintionem  ex 
partc  locatoris  celcbratur  ,  acqucid- 
circo,  a^liocx  illoorca,  naturafua,& 
principalicci  con(ia>:^as  originc,&: 
c^o^tien^ttiii  mcnre  infpefta ,  ad 
'   lide«d|^yt  aliquid  acqoiratur  >  &:  res 
fahaiiiaris  augcacort  fecundarid  au- 
tcm  vcnit  ad  rcin  rcpcrcndam  aftioj 
idcirco,  quia,  quo  i  pnncipalitcrge- 
ricur,acccndidcr'CC,aC^iu  locacii  quia 
prhicipalitcr ,  &  primbrdialt  nacuni 
roa  iriipc^a  *  ad  rem  de  nooo  quas^ 
:    rcndsun  indufta  cfl ,  acquiri  illi  de- 
buic,  cui,  quicquid  filius  acquircbac, 
iurc  illo  acquirebatiir  l.placcc  ff.  dc 
acquiljcpd.hapccdic.cum  alijs.  £c  hxc 
*qaii[^iRn  Ipecialicacis  racio  ad  dcpoii- 
^m|£Cdmmbi^d^iones,  mihidio. 
Crais  dogicanci  vcra  vifa  cfl :  quam  (i 
110.0  probcc  ingcniofus  Le^or*  mcf 
^>|iorem  aliam  cogircc. 

40.    In  adionc  autcm  iniuriarij, 
&,  quodvi  Aut  cUm ,  de  quibus  cciam 
in  d  1.  filiQs^mil.  8.  fF.de  obligat. 
~  iflft.vna>ii^e;idem  racio  cfl»Wdelicec, 
•  ^jproptcr  iniuriam  filio  illatam  ,  vc  irt 
primacradit Bart.  in  d.  I.  filiust.imil. 
laf.in  d  l.cu^n  filiu5,num.6.lV.(l  ccrr. 
pccac  &  Alc.  ibi  col.  z.  vbi  candcm 
^^tionem  afsignac  atdadionem , 
^^fi^tf  dbM»,qaando  illa^gicor  exca- 
'pitc  violcncijr.licaccipicns  d.l  filios- 
familias,  quacenusibi  inccr  aftioncs 
filiofamil.  compcccntcs  ,ejtwdvttMt 
.  clam,  numeratur*,  vc  iricclligacur  do 
f>riore  huius  intcrdi£li  parie,  qua:  ad 
riblencfam  ipercinct ;  per  illaffl,nam-' 
.  qoe>  fiiius  ipfe ,  ^i  b&z cft  vis,  iniu. 
riacur;  idco,vt  in  intoria  perfooaefilif 
principaliccr  fafta  cucnic  ,  cam  illi, 
cjuam  pacri,  cyi  hoc  capitc  compctic 
'imcrdi&um^  cx  eoauccm  quod  ciaoi 
fii^um  eft,  quia  nolla  filio  fitiniutiax 
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nulla  illi  compccic  adio  ,  vc  elegart. 
ter  eJt  Labcone  doccc  Vlpian.  in  1. 
dcnique  ^.i.ff.quodvi,  aut  clam,vbi 
gloff.  vcrb.i^^r«m,pro  concordia  vtt* 
ibi,cum  d.l.filiusfamil.  fcx  folutiones 
tctulit  j  &  hahc  ,  <\\ix  pcnultima  cft, 
magis  probo.quam  tradidcrunt  Dyn, 
&  Kayncr.  ibi>  &  fcquicur  Alciac.vbi 
fup. 

'  4L   lllad  pro  arciculi  iftios  covi^ 
plemenco  addendum  eft  quodBart^ 

docuitin  d.l.  filiusfamil,  in  fin.  nem'. 
pc,  Digeftoru  iurc  attcnto,  inrercfTci 
an  filius  qui  fuo  nominc  adioncnl 
habet>vc,in  cafibttspraBdiftis,  ex  ei 
debitom  cxigac  poft  pairis  oblcomi 
an  ancc  |  fi  cnim  pacct  morefcturan* 
tequam filius  cxegifTet,  nec aftioncnl 
ipfam  ,  ncc  quod  illius  virtute  poft 
patris  obicum  cxcginet  ,cum  fracri- 
bus  communicarcc ;  cxadione  \cx6 
fada  in  vica  parcnti$>res  ipfailliquap> 
rcrctur  We  illo  >  Ift  obicruac  Barr. 
Cauce  tatncn  hoc  accjpicndum  eft| 
fiquicfcm  ,  quod  atcincc  ad  dcpofici< 

'  &  commodati  adioncs  ,  &  ad  intcr- 
didum  quod  vi ,  hxc  vtilicas  inanis 
efretinefreati$cdm,^  aaiooes  ipfitf 
quaefilio  cojiipctebant ,  mortuo  pa- 
tre>cum  fratcibus  cobzrcdibus  ndn. 
communicarcncur,  rcs  tamcn  a  filio 
recuperatx  illarum  vi  aftionum  ,  ecfi 
poil  obicum  pacris  rccupctarcncur^ 
fin^  dobio  commanicarentuftan- 
quim  res  patriSjfif^de  patrimoAio  iU 

.  lios>  coius  domininm  non  exicrane 
pcr  contra£^um  filij ,  aut  pervim  qua 
in  illis  paffus  fuit.  Atqpc  itaapparcC, 
quod.  ctfi  a£ti6ncs,  quzexhis  caufis 
filio  compeccbanc,  frattibus  cphzre» 
dibos  iton  oommunicarentor*  tes  fa*  . 
ihen  ipfa  poft  mortem  pacris  exafta^ 
ad^familix  crcifcunda*  iudicium'  perr 
tincbac,  vc  alia  prardcfundi  parcncif 
bona,Digc(torum  iurc  atccnco. 

41.  Inaftipne  aucem  iniuriarum 
f  iiltc»(c]iC6tiifiaic<%cftari  potoic  i 
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illa,  oamquc,  Hcuc  &  alix  tilio  icom- 
pcccnccs,  cohxrcdrtjus  noiicommu- 
nicarciur  ,  pecuniariaquc  lacisfactio 
iniunx  obccuca  pofl  morceiii  pacns, 
ipfius  fllij  pr^cipua  crac  ,  vc  probac 
tcx  in  l.lcd  (i  vnius  $.finallf.dc  iniur. 
quccamcn  ,  fi  viuo  adhuc  pacrcob- 
ccnca  fuilfcc  ,  illi,ficuc  &  rcliqua  pcr 
filium  acquifica  ,  illico  acquircrctur, 
iuxca  rcgul.  d  I.  placcc,  cumadduftis 
pcr  Pincl.  in  l.i.  parc.i.  num  u.cum 
duob.fcqucncib.C.dc  bon.maccrn. 

4  j.  Sic  cucnicbac ,  vc  ex  iniuria 
filiofada  duplfx  oiirctur  aftio,  vna, 
qu.-cfilio  compctcbac,alcerj,qux  pa- 
tri  l.in  pcrfonam  if  dc  paft.  l.non  fo- 
lum  §  qu^ritur,vcrfiv  ui.  Si  parcr  ff  dc 
procuratorib  l.fcruo  auccni  ^.final.  i. 
paccr  ciiiiis  ft.dciniur.  §.  patitur  au- 
cem,inftic.cod.ticul.  &  vnicuique  (c- 
cundiim  propriam  dignicatcm  rclU- 
macio  fieri  dcbcbaccum  cucnirc  pof- 
fct,vc,propccr  filij  dignicarc<fi,  maior 
inillo,  quam  in  parrca'flimarctur  in- 
iuriai.cum  polsitft.dc  iniur.  vtiiufq; 
vcro  aftionis  cmolumctitum  quxrc- 
batur  patri.  Ec  hoc  quidcm  ancr  no- 
uam  luf^mian.  conditucioncm  I  ctjm 
oportcc  C  dc  Don.  qua:  iibcr.  poft 
cam  i  ramque  ,  qucciica  pcr  filium 
adtonc  iniuriarum  illi  compctcnte, 
aducnciciocum  bonorum  iurc  ccnfe- 
buntur.. 

44.  Vndeeric  ,  quod,  ctfi,  iuxca 
eommunem  fcnccnciam  quam  tra- 
dunt  Clar.lib.5  ^.finai.quxll.fS.num. 
3.1.  Afcan.dcpacr.poccibc.c.^.effcft. 
S.num.i.Azeucd.in  l.i.num.ijo.cum 
fcqucncib.cicul.io.  lib.^S.  nou.rccopi- 
]at.vbi,quoci4iepra£licari,dixit,  Bar- 
bof.  in  1.  Lucius  Titius  num.a.& 4. 
ff.foluc  matrimon.&  probattex.in  d. 
1.  fed  fi  vnius  filiofamil.ff.dciniTir. 
vbi  gloff  Albcric.  &  Bart.  nu.z.patcr 
polfct  rcmitterc  iniuriam  fiiio  facta, 
cciamilio  inuito,pr<tccrquam  in  cafu 
de  quoibi  ia  vecfic>il.Interdum,&  ia 


cafu  I.PapinianuSjin  prir:c.  &  1.  filius 
ff;dc  inofiiciol.ccftamcnc.de  quo  lac^ 
Bocr  dccil.izo.cx  num.i.  vbi  icgulam 
•  &:fallcnciis  ponit:  Irodic  camcn  in- 
iuriarum  aftio  qu<T  filio  compctic, 
illo  inuico  rcsilici  a  pacrc  pcqueart 
pcr  d.l.cum  oportct ,  &:  l.  final  §.  ip- 
lum  autcm  C.  de  bon.  qui  iibcr.  vc 
cum  Azon.in  fumm.C.dle  iniur.num. 
15.  &  Hofticnf  in  lumm.  cod.  titul. 
col.  3.  concra  communem  quam  fe- 
quitur  Alcan.  d.  8.  cifeft.  limit.;.  & 
Birbof  d.  1. 1.ucius  nUm.  4.  vcrfic.Ex 
quarationcprqbacPincl  inl.i.j.parc, 
nu  final  C.dc  bon.  matcrn,  vbi  eiiam 
idcm  contendic  dc  iurc  Digcftorum 
cum  Licob.dc  Aret.  &f  AlbctK:.in  d.I. 
fcd  fi  vn-us  §.  fiIiofamil.&;  Fulgof.  iri 
l.contra  iuris  hluis,  num.final.tf. 
dc  pa£t.  Vcium,  lurc  illo  conjpiunis 
lcntcntiarctincnd.»  cft  pcr  tex.  in  d.  * 
§.  fihohmil.  cui  finc  cauillacione  ier< 
ponderi  non  potcft. 
^  45.  Ec  r.itioncmillius  in  eo  con- 
fiftcrc.fcripfit  B.irbol.d.  nu.4.  vcrfic. 
Scdvidcndum.quiainiuria  filiofadla,  * 
eriam  patii  fada  vidccur.idcirto  pro- 
pccr  ha'nc  connexioncm,  &  pricmi- 
ncnciam  pacr  ar  poceftatis ,  rcmittcro 
cam  patcr  loluspotcftj&ica  cfic  (cti- 
pfic  de  mcnre  Barc.  d.  §.  filiofamil. 
nu.r.&  aliorumquos  cicac.  Qu.r  ta- 
men  racio  fccura  non  vidccur ,  quia 
ccfi  iniuria  fadla  filio.pacti  ctijm  f.i:  a 
ccnfcatur,(ua  tamcncni.]ueiRde  ori- 
turadio,8L  vna  ab  altcra  fcparata  rft, 
(ccundum  cuiufquc  pcrfona.m  qfti- 
manda.vt  lup.diximus.  Quarc  com- 
munis  rcntenti^  ratibnem,  in  co  clfe, 
reor,  quia  ^  fi  pater  inuito  filio  non 
pofiTcc  remittereiniuriam  illi  faftam, 
cuenire  pofircc  ,  yt  maius  indc  patcr 
aliquando  iniunx  damnum""  parcrc- 
tur  propccr  vilcm  iniurix  ^ftimatiow 
ncm  filio  agcnte  fjftam ,  qiia  apud 
bonos.grauesquc  viros,  filij  iplius.SC 
patrishonor,  ac  nomen  grauius  lac- 
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^recac  |  p0nt  CDkn.aliqucm  ,pacriti  j 
ifiri&Uuni  depalmtfle,  huicoue  pro 
iliittrue  ^sftiiBationc  vigioci  qhitiquc 
afTes  a  iudice  dcccrni  (qu^  erac  iniu- 
li^  aeftimatio  iuveccii  duodccira  ta- 
bularum  lege  ,  dc  qua  conqueritur 
philo(bphMS  ZaphorinusapudGci- 
Uii9i  pojft.  Acc|qirJib,v]|;jin»cj.  >  nc^ 
gari  non  poceft,  pacris  inittflaoi  fore» 
dt^riam  (ilio  fuo  iilacam  ,  xtc  lUo 
paruo  dilutam  ccnfcri.  Quare,necit 
ipiainiuci^  zllimaciune,  (cu  vcndica- 
tione.  a.filio  iocencaca}  noux.pacrif 
iniofif  ofirefDro«cafio>&  fic  ilU  iodtf 
naicsretiir  inittfia  vndc  ioraoarain- 
tur,contra  1.  nicfoinerinc  C  trodcvi»  - 
fatis  prudentcr  cautum  fuit,  patrcrh 
poilc  rcmicccrc,  arque  donarc  iniu- 
.liamfactam  tilio  d.  I.  fcd  ii  vnms  §. 
.fiUofiiimil.  Quta  ver6,vbi  paceriVilis 
'  «flcriae  fililftetrooa  liooefta<li«6  caiio 
omnino  cetrabacpericulumque  crat, 
nccalisp»cer,hone(li,-feu  nobilis  fiiij 
inkiriam  promeriro  vcndicandam> 
parui  pcnfarcc  quod^cderct  in  con-- 
Ciiaicliam  iiiij>  (ummacu  racione,i|li 
ciAi  iftoi:^iiiiBdaMaittric  poceftaa.. 
dancg4ca<c(l  pa^ri.  in  <L  ^.#iofiwilil* 
VMficInccrdu}  nocafglefF.ialinper- 
fohamflT.dc  pa«^l.quam  fequuncur  ibi 
omnes,(ccuclum  Azeued  d.I.x.n.134. 
j0;46. .  H^QC  eciam  c(b,qudd  tnoffi- 
^ficetaaient(<|«ccetaiAfiliO(;dpc»  ^ 
tcMBOit.qui-i  «acre;  a«onoioacef  po» 
.  nbtitcattfii  CKluBrcdacus  propofiiittirf  • 
aac  pr{;>cericus,  tllo  inuico,  pacer  fub. 
cuius  eft  potedare,  remittcrcno  va- 
IcC;quodcnim  ex  tait  cxh^rcdacione 
fiiius  famae  damnum  pacicur ,  fio  per* 
.  foKt  ipfivs  lBolMMct>vc  niiHo  cd  co^ 
Co»pacrisopiikio  A||udbonoc,  gr:(ucs. 
qoe  viros  onerari  vnquam  pofsir,(cd 
nlij  dun#)cat,  euius caofa agicur, ip- 
fjuscnim  miuria  eft,  vcfubtiliter  ob- 
(cruauic  Papioian.ab  Vipian.  rclacus 
jifil.PapioiaiiBS,in  princ.iT.dc  inoffic. 
•^b^,  Gic^oiitts  ccXjCxpUMCioa^ 


laboranc  SciM.  &  varic  iocellieicurj 
n  cdftat  ex  6asbor.d.l.LucftiiTlCittS 

num.6.  cum  fcquehcib.  ctuscailieil. 
deciiioi  &  racio  ibi  fcripcafacitepro- 
sedir,rercnca  ca  qua  dicikottsad  r^ 

d  Hliotami). 

•  47.  Quanuts  auteprxdi£baratio# 
cciwii  iumori  iorc4qfefi  lorciri»  vide^ 
fOC8ff>exquo,iure  illo^vcifiainiiisifi»* 

tentia  vulr,  vidcbatur,  pacrcm  srqud 
poflc,iniuriam  filij  illoiniiito  rcmic- 
tcre,  aliundc  tainen.ul  faccrc.piohi- 
bctur,vtPincl.ptobacpoll  cicacos  ab 
eo  d.l.i.  i.patti  ihrJfinai  qttta>ncinpef 
pb(l  noua  loftiniaii.  donflicoiiOBf&  4t 
l4i)>BaM»porccc,proptjecas  cfimodiioj 
iuri2:daufa  obuenientis  (tlio  acquiri- 
tur,in  quo  quia  patcr  filio  prxiudica- 
rc  ncquic.attionem  iniuriaru  iUi  c6- 
piscentemtoUere  neouic:  quodfccus 
chttdDilkloantiqaOi&ctiBd&m  q^iodil 
in  iniuria  (iiio  illalav  patris  caufa  poi« 
tifsimum  vertrbatnr,  cum?^'  pcrfona 
illiu^,(icut  hli),(4rcndcatur,&:  pi^- 
ccrca  litisa:ii:imaciu,  &:  omne  luciuni 
UU  acquircretur^jr^dc,  nimirum  & 

mtt  poftl«MoafMio^pj|ts«  ipfiua 
crac.  Commtthein%|^iic,pc6bo,(e4 

cundTtmius  priftintl,  contrariam,fc-- 
cundiim  nouum;  iuxta  quod  accipio 
quod  cradic  Barbo/.d.i.Lucius  Ticiuq 
nu.i^^<lk4MiBfciMtoilb  i  pacra 

Mmpeciccxlcge  Cocnclia. 

48.  Tertioprincipaliterinhacma- 
cena,dc  cxcrcitio  adionis  cflvidcdu^. 
cuic6petat.Ht,vtccrta  adubijs  lcpa:' 
remus,confta^  l^ofic  fiMiilillAin  pt^ 
di^  («C^ffeiOfiliiiliio^gerCfdt  i^ 
fHmsiilMliusfamil.S.in  pnnd.ft.do 
prdcurator.vbi  Bart.&  comuniter  alij 
hoc  intelligunt ,  ctiam  ab(quc  pactis 
confcnfujconira  gloll.magn.i  in  l.fi- 
nal.f.nccefsitace,  ver(.Ite  li  agatfilius 
CdBb6ik^«U0tfr.^cc9itluftidi  A( 
t«QfCi^iCh*l^lA  fiti*&  li  jk.vbidicir, 

B  qno«l 
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quod  ira  tcncnc  comuniter  Dodkor- 
idem  cenct  Innocenc.  in  c. acccdcnS) 
num.4  dcprocufacorib  ccfi  loquatur 
pcr  vcrbum  ,/<;r/^  ,  &  in  maioribus 
zo.annis,  Paul.in  d  f  ncccrsicaccnu. 
4.  &:  1}.  vbictiam  de  commutli  con 
fraglofT.  tcftatur,  Vanc.  de  nullitac. 
fcnccnc.  Cicul.  de  nullicac.  cx  dcfedu 
inhabilicac.  fcu  mandic.nu  4 1 .  A  fcan. 
dc patr.potcft.c.^f.clVcftu  4.  num.ij. 
SilarezdePaz  in  praxi  i.parc.  i.com. 
i.ccmpor.  nu.io.  Mcnoch.qui  alios 
cttacdc  rccupcrand.  polTcfr,  rcm.iy. 
num.516.  Thom.  Valafc.  allcgac.  lo. 
num.i^.com.i.  Quam  fcnccntiam m- 
dubicanccr  probac  cex  quem  Barc.  & 
alij  podeum  pro  ilia  allcganc,  in  I.4. 
vcrhc.Aftioncm  ff.dc  cailrcnf  pccul. 
probaturctia  cx  I.i.C.cod.tit.lib. iz. 
vbi  caftrcnlis  peculij  alicnatio  ablquc 
patris  voiuncacc  Hlio  pcrmifTa  cradi- 
Cur  j  quia  qui  poccn:  rcm  alienarcfu' 
percain  iudicio  ftare potcfl;, vc  &  c 
concral.aic  pra:tor,vcrfic.Quid  ficau- 
tcm  ff.dc  iur.  dclibcr.  proregula  po- 
nic  Gam.dccir.77.nu.  i.qu^  incclligi- 
Cur  in  ijs  qui  nominefuo  agunc,fccu- 
dumBarc.in  I. i.num.i.C.de  bon.ma- 
tern.  Dcniquc,illaeciam  racionc  fen- 
tcncia  pra:di6lacomprobacur,quia  fi- 
iilfamtt.  in  caflrennbus,  vice  pacrum- 
famil.funguntur  1.1  ff.  ad  Maccdon. 
Ecquod  in  caufa  caflrcnfis  peculij 
dicicur,  quod  filiusfamil.  abfq;  p.ntr  s 
confenfu  ,in  iudioio  flare  polsic  ,  in 
caufaquasi  caflrenfis  arquc  cradicur 
•  aBarc.&alijs  dc  quibusfup. 

49.  Vndc,  pro  fruftibus  bencfi- 
cij,  quia.quasi  caflrcnfis  pcculi)  cfTCf 
cenfcncur,poccticfiliusfamil.  flarc  in 
iudicio,&  agcrc  finc  pacris  cofcnfu, 
vr  probacccx.  in  c  final.  in  fin.  dc  iu- 
dic.lib.^.qucmallcgacBarc.iDd  §  nc 
eefsicaccnu.t.in  fin.&nu.ii.  &ind.l. 
fi'iusfamil.  in/in.  rradic  Paul.  in  d  §. 
ncccfsicatc,  nu.4.  Vanc.  d.num.^i.in 
princip.  Afcan.  d.  cllcd.  4.  limir.  j. 


Suarez  dc  Paz  d.  nu.  20  Menoch.d. 
rem.ty.nu.ji^.  cum  duob*fcquentib. 
vbi  hoif vno  ore ah  omntbus  rcccpt(i 
ait  i  diuerfa  tamen  ranonc id  tradir»  - 
ncmpc  >  quia  in  fpiricualibus  pacria 
potcflas  non  connderatur,  vc  anno-  • 
tanc.omncs  in  d.tf.final-  Valifc.d.al- 
lcgat.io.nu.ij.Similiccr,filijfamil.ad« 
uocati,&  fludiorum  magiflri.mercc- 
deS}  bc  falaria  fibi  dcbicd,  irrcquifitis  • 
parcncibus  in  iudicio  pccere  pofTunr} 
func  enim  ha;c  »  quasi  caflrenfis  pc- 
culi),  &  caftrcnds  pcCulij  priuilcgio 
fruuntur  I.  final.  C.  de  inoffic.  cefta- 
mcnc.  Ec  h^c  quidem  tam  nouion, 
quam  anciquo  iure  proccdunc ,  quo 
caflrcnfia  ,  &  quasi  caflrcnfia,  ple- 
noiurcfilijsfami)  acquircbancur  \.u 
(^.  ncccaflrcnfcff.  dc  coliatton.  bo- 
nor. 

(o.  Prxccrea,  pro  aduentitijsici ' 
quibus  patcr  vfumfru£tum  non  ha» 
bcc>ftarc  filius(amilias  hodic  in  iudi- 
cio  potcflabfquc  illius  confenfb,  vc 
Cencc  Barcol.Occon,  glofTaCorcm  an- 
tiquum  fccutus  in  i.final.  §  neccfsica- 
ccnum.i  C.dcbon.qux  libcr.  cuius- 
fcntenciam  communiccr  fcquuncuc 
Modcrni,  vc  aiclmol.  in  l.final.^.pu- 
pillus,Col.finai.vcrficuI.An  autcm  ff.' 
de  verbor.o^bligac.vc  vcriarcm,&  co. 
municcra  Do£torib.  approbacam  fe- 
quicur  AngcLin  §.  a^ioncs,  vbi  qraz- 
(iicnemhancexaminac  coi.pcnult  &:' 
vlttm.inflic.de  afHonib.  latc  Paul.  in 
d  f  nccefsicacc.num  J.&4.  Vanr.dc 
nullitat  titul  cx  dcfcftu  inhabilicac. 
fcumandar.num.41.  Follcr.iu  addif. 
ad  Maranth.^e  ord  iudic.^.parc.difl:. 
i6.poflnu.}o.  Afcan.d.cffedt  4  nu.ijf. 
&  lccundutTi  cam  decilum  fuiflc  pa- 
ri  voro  per  iudiccs  magnae  curi^  vi- 
carix ,  tcfVatur  A ffl^ft.  dec^  i8o.  in 
fin.quap>ex  aliis  ab  co  rclatis  com- 
muniter  receptam  cradii  Barbof. in  1. 
1.^  quod  fi  in  parris.num.Tp.ff.forur/  • 
matrimon.  &  in  1. 3.  (  quam  fimul 
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pnriu4.8X||licat)  iioiii.|.ood4iCHl.  vbi    Ec  ita  in  propoiico  com  glo(t  in  l.  (t- 

tmi  pj(oic«|iiicur.  '  " 

i  Concrariam  tcnuit  gloHa  fitial.  in 

iJi  lohgius  §  fi  hliusfamil.  fF.  lic  iud, 

&in  cl.^.nccci.sitate,  in  glod  magna, 

dccdrnuniccr  Gioflacorcsantiqui,  vc 

ii^i  iiicecurBarr.d.nu.2,.  in  princ.  Qv& 

£cntenti.im  communcm  dicit,&:  pro. 

bat  Bald.  ibid.col.a.veincul.  Quarro" 

nunc]uid,pcr  tcx.in  c  rinal.  m  Hn.  do 

iu Jiciib.d.per  quem  tcx.ait,  (entcn- 

Ciomlunc  hodiccxprdscptobaniqui 
.  tanieo  k  Barc  &  alijs  pro  concraria 
.addiicirolec.Eandem  gloir.fen^ciam 

coficca  Barc.  &  cdmiinem  Moderno' 

rym  fcquitur  Paz  in  praxi  d.i.tom.i, 

tfjmpor  num.17.lacc  Mcnocli.d.rcm. 

jLf.a  nu.^o^.cum  lcqucncib.  Azeued. 

l,to.titoLi7.)ib.4.iioo.  cecoptl.  n  u  1  ^ . 

ificconfoecudincgenerali  (encenctam 

btnc^pprobari.teftacurFranc.m  c  (i 

annum  ^.final.num.4.  vcific.Iccm.dc 

iudic.  \\b.6.  citaius a Tukh.  pradic. 

cpnciui.iur.  ^.^om.  conclui.jS^.  Uib 

lic.F.  oo.Sk&  apud  nos,(eruari  debere, 

propcer  Accocf.authQricacc,  ex  Or4. 


quismihi  bona  ^.ioflbm»  vcrb*perfe». 

^o,ccnccibifiart.prope  fin.&c6mo« 
nis  opinio  tcftc  laf.  ibid.nu.20.  com« 
muncmctiam  cradunc,  fcquuntutf 
Vanc.4.  cic.  4e  nuiliut  cx  dcfedu  in- 
habilitat.fcu1nandat.su.44.  BarboC. 
4.L|.nu  8.  &  ^.Ct  quidem  nura  cft  vA-- 
liecas  Scribentium  in  l|$uc  acciculo  | 
cum,&  qui  alias  probant.conrenfum 
pacrisfilio  iitiganti  ncceflatium  noti 
ciic,  pro  foicnaitacc  tudicij  lilum  ab 
ioitio  interuenific.dcberc,  afdrmenci 
quod  contigic  Barc  4n  dr^^ 
Vant.&  Biil^of.dc  comrounii 
tibuspodlal  d.num  zn.  Cuiuscon-» 
traiium  dctctminati  m  fai(Te  per  fa- 
crum  Concilium  cum  voto  tl^agn;B 
Coriit,  nempe.  quod  fbfMitcpatria 
coofeafiis  adhiberi  in  quaconqMk;, 
parte  iudicij,  teftatur  Affli£l.d.dem^ 
1 80.  Vbi  contrarias  in  hoc oniniuncs 
adducit  ;  &  pofleriorcm  hanc  ara- 
plexuscd  Bact.in  d.i.iinal.^.neccrsi<« 
catc,num.i  t.  concra  glolfam  ibii  q  ua  ta 
feqoiciir  ibid.  Bahl.colum.f.num.i7« 


l^.^.^.jtf4.$.i.a(rciit  Th  Valalc.d.ai-  "%xeQ»aempe«quiacum  glofl^tcnei^ 

legat  zo.n.ii.  Cuipslencf  ci^  Autho*  pactis  confenfum  ,  ad  intcgrapdaoi^ 

res  moucntur pcr  tcx.ind.<J.  necersi-  fili)  perfonam  iniudicio  rcquirij  quo 

catc  ,  vbi  cl\  calus  dc  bonisaducnti-  flancc,  in  hoc  quoque  glon*.  opinio 

tijs  in  quibus paccr.vrumfi  uGtam  non  flabil  is  eric»  fccundum  Batc.  d.  i\u.  ii, 

loctabator ,  &  tamen  filtb.agcoti  iii  Quate,  vctaiftios  qnatftionis  tdolii* 

indicio  aifentire  compclltcor;  yode  tio  pendcft  a  ptatccd^nte  ;  in  qmt 

inqaiunt.filiumfamil  legitibnam  per-  oum  Bati^  tc  comoiQOi/poft  .aiifiii 

>ipttam  riandi  in  ludicio  non  habere,  cenfco.  / 

ifadiilam  rcincegrandam  paciiscQ*  ^t.    Necmcmouct  tcx.  ind.cap, 

^nfuiijtrcquiti.                      <  .  final  infin.  dc  iud.  lib.  <r.  qui  in  hao 

5 u  JEx:quo  coniequcnter  aatii-  qu^dione^vc  cxprenTus  pro  oac,& ill^ 

mmuikh  inicio  litii,. vel  inconciacnci  fentencta ,  a  Bati»  ac  Bald.  affetiiir^ 

«qoaicn/iimpacris  filio  pr^dari  dcbc^  qucm ,  magis  puco,  pro  nCucra  dc- 

rc,  &  non  fufficcrc,  quodpoftcain-  buiflc  affcrri,vcqui  ad  pr^fentc  qpf^ 

terucniat  ;  fic  cnim  gcncralc  cft,vt  ftioncm  non  pertincat,  icdadilla  po- ^ 

cimicoaircnrusalicuius  rcquiriturad  ciiis,in  quadequasicaftrcnH  peculio. 

aOjam  ab  alteto  geftum  (bleonizan-  quxricuriloquiiuc  enim  tex.illc  dc  it*. 

dtim,debaac  in  ipfo  afto  ,  vel  ftatin  tf  dtci  beacficialia>aiB.depeiid^iaabk 

^Dft«t|tteciieniGe»  nec  poftea  fubreco*  tUisiqiiiJB  qiia^  caftrenfis  pccuUf  iuro 

«osrca:o.tirahaKiic,a£kuquetcuaUdcc«  ^cnicil!fW«.vc.aducrtic P$ii^  in  did:,, 

A: ^  -  ..        -  ^^^^ 
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f6         L*Ex  hoc  iure.jf^ 

^.nece(sitat9,nu.4.circa  prino.idcir- 
lid  iibera  in  illis  filio  coinpctic  pote* 
ftascam  in  iudicio.qnam  extra,&:  fe- 
oundumius  anciquum,vt  tradidimus 
iup.  Aducncictocum  vcrOtCamctii  pa- 
ux  io  illis  vitiaifrtt^m  non  habeaCi 
diiMr&  can(a»fie  mio  eft. 

55.  AfFcrc  eciacn  pro  ftta  fenccn- 
tia  Bart.&  alij  poft  eum,  tcx.in  Auth. 
VC  lic.macr.&:  auia;,  in  princip.  coilat. 
S.qui  pro  illa  non  ita  flringiC}  quod 
enim  ibi,  fiIiofaroil.de  re  illidonara, 
aac  relifta  fob  condiciohe  >  ne  patri 
viosftv^us  in  illa  qu^rator  ,  llbera 
di^onendi  faculcas  commifTa  tradi- 
tuf.falua  lircraintelligi  potcft  dc  dif. 
poficionc  cxtraiudiciali  ,  &  non  dc 
ittdiciali ,  ad  quam  ,  rcfpondcbunc 
gloff.  Seftato^,  qo6d  filios  fubpo* 
teftacc  pacris  confticurus,  aliondc  iu- 
re  prohibccur  quia  legicimam  ad  id 
petfonam  non  habctificur  &  tcx.idc, 
ecfi gcneralitcr  loquarur,  dcdirpofi- 
Cione  inccUigicur,  qu;  Hc  pcra^lus  in- 
tot  viQOS»  ttnon  dfs  teftameiitariii,|b^ 
Mnd&m  receprifsimain  ferd  omniiim 
leiittnciam,quam  fcripfimusin  com- 
mcntar.  l.i.  C.de  facroiao&.ecclef.  f. 
parr.^.7.  nu.y. 

54.  Supcrefl  ergo,n  Barc.  &  cd- 
manemienrenriam  ratione  ilk  toea* 
mttr.qoia  fiUosfiimil.ftandi  in  iodkio 
capax  cfl ,  longcqud  conditio  iltitts 
diflat  a  fcrui  condittonc ,  vC  contra 
Mcnoch.  dc  rccupcr.  pofTcr,  rcm  if. 
num.»^8.  qui  pro  concraria  fcnten- 
^  quam  cuccur,  de  feiuo  adfilium 
m  patria  poteftate  pofitum  aiga. 
'  mmtabatur,  expcndtc  Barbof.  d.  !.)• 
num.y.ff.foluc.matrimon.  idemBar- 
bof  in  I.  fi  iongius  §.  fi  filiusfamil. 
.num.  80.  ff.de  iud.  quia  filius,  ctlm 
conucntcur ,  flace  in  iudicto  pocefl, 
Vifaeiiti<il«libybc  L  tam  e«  oon- 
trilK6us  if  dc  iad;Vnoxali,c6  duab. 
fi^queiitib.if  de  noxalib.  a£^.  i.  filius. 
lamlliM  obUgat.a^«ti|fiteai, 


nalteritts  pinacuracor  ftare  ia  . 

dicio  potcft  c.non  iniuiici  de  procii^ 
racorib.  d.  I.  tamcx  concra^libus,  ia 
fin.  I.  filiusfamil.  vcrficul.  Ipfc  quo* 
quc  ff.  dc  procurac.  quod  Barc.  ibi 
imelligtcetiattifteqiiffito  patris  ofr» 
fenro,adttersib  glofr.ind.leg.iiiMil.|b 
ncccfsicateCod.de  bon.qu;  Iiber.tA 
gloff.  magna  vcrricul.  Itcm  (i  procu- 
ratorio  nomine,vbiccncr,filium pro- 
curatorio  nominc  agcnccm  ,  pacns 
confcofu  egere.  Sed  Bart.  ieaccncia 
verior  eft*  &  exprefTa  Somm.Potiti'» 
fireis  authoritatc  comprobata  in  cap. 
qui  gcncraliccr     i.  dc  ptocuracorib. 
libro  6.  quam  eciam    tenuic  idcm 
Bart.  in  did.^.neccfsitatc.numcro  /f ,  < 
vbi  dicit,  ica  ccncrc  omncs  Dodor. 
adoeni^f  gloflT.  quod  iitem  refert,  U 
tcnct  lal  in  leg.  qucficum  »  numero 
5.  tf.  de  in  ius  vdcand.  fequicur  Ti*  ' 
raq  qui  glo^fas  alias,&  Doitor.  ahos 
ad  idcm  cicat,  dc  lcgib.  connubialib.  ' 
gloff. y.  num.  17 4 .  Menoch. d.rcm.  j 
numera  ]o7*  io'  qSo  ^lius  differt  k 
Monacho»qaf>find  Ai>beris  fUi  Uceii^ 
ria  prDCorator  atceritts  efTei  nequit 
eap.a.dcpoduland.  cap.  monachi  ia 
*.  i^.  quacft.  I.  Clem.  Rcligio(us,  de 
procuracor.  vbt  probacur,  qudd  ncc 
•Itatn  fttbftittterc  poieft  ex  poceftate . 
fibi  td  id  coimmiifii)  ferovs  iocemt 
necproottratorionomiiiein  iudicio 
cffc  po^cft  ncc  fuo.ctiam  dc  domini 
confcnfujvc  pcr  Barbof.d  num  j  Et 
iicapparccquodmultum  afiliodif- 
fipFC,qucm,cx  prxdidis  conftacftan- 
.  tiilo  ittdidooapacem  efte,te  coiife* 
qaenter  >  patrls  confenfaoi,  adinice»^ 
grandam  pcrfonam  itUas  aecefraH(i 
non  cffc  ,  folumqu^  ,  cijm  cxf  jjitur, 
proptcr  ipfius  pacris  prziudicvu  cxi- 
gr,quodcumnon  confidcrcaorin  ad. 
uenriciji  in'  qoibiis  illeArfityfififtum 
nonfi^t*  in  caoia  iHticinn  poCeric 
filius  inconfulco  patre  agere  inioiii». 
cio,vtBacc0e  comnuiois  vulc. 

$j.  Totti 
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,  ^  C^p*  ll*  T>  e  FWjfamiLcomraitu. 

Tota  dif&eiiteas  confiftic  ia    lignu  repudiadonis  vrusfi:udus,ciica«  - 

ctii  dc  rcpudiatione  aliundecoijlflrec» 
dcbcac  nihilominus  pacris  confenful 
incerucnirc  ,  rccundiim  cum  dJcff.j* 
lum.  7.  qui  ctfDDhmKk  nn^inB  : 
Goofidenc  inser  ilbim  in  quo  y^os»  ; 
finifttls  bonocufn  percinec  ad  panem* 
quo  cafui  quia  icguimus  adminifha- 
cor  cd  j  ilic  (blus  3gcre,&  lufcipccc 
a&ioncspoccil  Cquod  quidemabiilo 

ttmi,fine4jq^iti<%ac  conuottcrfla  mag- 
na  non  crajiific^  vc  inferiib  quj^diond 
fcqucnccapparcbit  )  &  illum  inquo 
adpatrcm  noii  pcrtincc  vrusfrudtus, 
Dccpcrcincrcpocuicquo  catu  libcru 
i^ionMm  «terdcium  fiiio  compccic : 
tncec.^no$  cafus  v(  mixmm  rcpoegic« 
&  vocac  calumJo  .qoo  ail^^aiKm  110 
pcrtincc  vlusfrudus,qu2Efi  camcnilli 
pocuit,  vc  cft  rcpudiacionis  calos  j  fi^ 
in  liocquasi  inccr  illos  mixto.lcu  me- 
diO)  mcdiam  viam ,  inquic ,  fcauutuS 
videtBrlnftini^ti.  iii  d.  §,  ne^ersicate» 
deci4ens>ij4sSHidefnagendii&  fulcL^ 
piendi  adtpnes  pcnes  filium  rcfid^  • 
rc,nontamcnlibcr8,fcd  adhibitopa- 
tris  confcnfu.  Acqucira  vtrapprimo 
doctus  quxilionem  anqpiccm  icioi? 
ttit,&  incelitgic.  cex*  ro  d.f .  Decefijta- 
te*  fieplaa^  renciens  »fil^unfainj9i9| 

legitimam  perfeoaillJlfkMM^cUlwBdu?. 

iudicio  ,  ncc  ad  intcgrandam  pcrfo* 
nam  iliius,  paccis  conlcnfum  requifi| 
quod  iacius  profcquitur  ,  6f  con&t^ 
'  macibid.ex  num.4,yetilcul.5ucce4i|^ 
igituriio  quoaglofr.deiiiai^:iOttoh* 
acBart*  Scquacibus  adhsret.  Qui- 
bus,  cgO)  &in  cafu,  qucm  ille,  vcdi- 
ucrfum,  fcu  mixcum  confidcrac,  pa- 
cris  confcnfum  in  co  nccefsicate  le- 
ris  requirens>adbaereodam  fore,cen- 


rclpondcndo  ad  ccx.  in  d.^.  ncccfsi- 
tatc,  quonintur  contraiia  glofT.  Icn- 
ccntia  :  ibieain)  e(i  caius  de  aducn» 
ticijs  pleno  iore  ad  fitiam  fi)eftaiici* 
bosiA:  tamen  pacns  confepuis*  vtne- 
cciTacius  ilii  ad  iudiciom»  exigitor* 
Cui  Barc.ibi  d.nutn.i.Otcen.rccutus 
relpondct.cafum  ibi  cllc  dc  aducnci- 
tijs»  in  quibus  pacri  nonqua:ccbatur 
viusfruftus,  quia  ille  repudiaueracfic 
in  jSgnum  rcpuduMionis ,  illtiis  coa« 
ienlum  requiri,  icavc,  ii  de  rcnuntia- 
Cione  vfustrudlus  aliundc  lcgicime 
conftarcc  ,  conlcnfus  patcrnus  fiho 
litigancinon cilcc  ncccilanus^iic  in< 
tclle£bo>ac  limicaco  ccx.m  d.^necef- 
iirace.  .Qui  quidem  incelle&s  non 
placec  Barbof.nodro  d.l.5  vbi  nu.;f. 
quxftioiiem  refbluic  cum  diilindio- 
ncadinccllc£kum  illius  ccx.diftinguic 
cntm  inccr  aducncicia  bona  ,  in  qui- 
bu>>  pacri  nunquam  quxri  pocuic 
vfiisfrudus>quia  forcc  fub  hac  condi- 
tione  filio  donaca.^  reii£lauc  fuifcnci 
ioter  eaiaqaibiis  vlosfiroftus  qu^^ 
ripacri  pocuic,  non  camcn  quxiicus 
fuiiicc  proptcr  taciram  ,  auc  cxpref- 
fani  illius  renunciacioncm  i  &  in  pri. 
'  mo  cafii  refi>liiic»qjDddfilio  agcnci  pa- 
tcis  oonfenfasneceiririus  non  efts  in 
quo  cum  B arc.  ac  commuoi  conuo- 
nit:  in  fccundo  vcro,  pacris  confcn- 
fum  rcquirit ,  &intclligic  texin  d  §. 
neccfsicacc   in  quo  a  communi  in 
.eo  difcrepac,qu6dfecunduroeam>io 
hoc  quoque  cafa »  pacris  coo/eQfiie 
ncccflarius  non  eil ,  przcerqujlm  ia 
Cgnum  rcpudiaci  vfusfruftus,  adeo 
vc ,  ii  dc  rcpudiacione  aliundc  con- 
ftcc,  paccrnus confcnfus  cxcuictur  in 
cafu  illotvc  in  alcero,  vt  explicat  Barc. 
qaem  commaiits/equituriin  d.^.ne. 
cefiitaccn  um    iic  accipiens  cex.tbi : 
»C  vero  fecundum  Barbof  patris  co- 
fcnfus,  in  poftcriorc  hoc  cafu  neccf- 
(acius  ell  £lio  ageuci,  oo^  (^uidem  ia 


iio.ex  ratione  quam  ille  coiii  cdinii» 
oicompcbbac »  quia  Hlius-  legicimaia 
perfbnam  habec  (landi  in  iudicio, 

qnacin  cafuillosquc  locum  fibi  v'en- 
dic4C»nccia  eo  vllum  patcis  prziudi'- 
E  5  cium 
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cium  verticur ,  cuius  cutcandi  eaufat 
confentum  tlliu^  praecis^  requircce 
debcamus. 

^6.  Ecadcex.in  d.  §.  nccefsicate, 
Barc.  &  communis  intcllc^us  cilte- 
Bciidus»qui  non  diuinat  ad  tex.  ibii 
vbi  cafus  efb  de  aduentitijs,  in  quibus 
pacri  non  compctebac  vfustruf^us 
propcer  repudiationem  illius  ;  ncc 
violac  verba  iUa,  neeefttdtepcr  offaum 
iudicii  pttri  impcHendn  tantummodh pU§ 
ionfentire  t/tl  Agenti ,  velfugienti ,  quae, 
falua  proprietate  fermonis,  de  neccf» 
iitate  caufariua  incelliguntur ,  vc ,  in- 
quam,filio  liciganti  pater  neccneha- 
beac  confentire  in  fignum  rcpudia- 
ciont5,nc  alioquin  filius  ab  agcndo  rc-, 
pellacur  ,  &  pater  fufcipere  a£lioncs 
eogatur,dum  lis  ruperaduentitiis  agi- 
tatur ,  quorum  ip(e  fecundum  lcges 
]egitimus  eft  adminiftrator,  &  vfum- 
frudum  haberccredicur  quandiu  de 
repudiationeillius  non  apparet  Qui 
fcnfus  ex  eo  confirmacur,  quia  pater. 
niconfenfus  necefsitas  dc  qua  ibi| 
non  foium  dicicnr  in  dWo  agcnre/ed 
etiam  infjgicnte  :  porr6.  cum  filius 
conuenicur,  non  eft  ncccftc,  patrcm 
illi  aftentire  ,  ad  iudicij  ftabilit.item, 
quodrcdditur  ininuicum  1.  intcrfti- 
pulantcm  i- ft.  dc  vcrbor.  obligat. 
quod  ergo dicitur, nccefsicatem  patri 
pcr  iudicisofficium  imponendam^ 
lio  confcncire,  vel  agcnci,vel  fugien- 
ti,  nan  eft  intclligcndum  de  prccifa 
ncccfsicacc  confcnfus  ,quafi  fine  illo 
filius  nec  agcre ,  nec  (ulcipcre  adto-' 
nes  pofsic.lcd  dc  cauiatiua,  vc  cxpli- 
cufmus.Et  quod  fubditur,w  iudicium 
ftne  pntris  voluntdte  videatur  confiFiertt 
non  importat,incafu  dcquo  ibi.finc 
patris  confenfu  iudieium  vcrc  eflc 
nullum,fed,nullum  vidcrij  calcnam- 
que,vidcrctur,cum  fuperaduenticiis 
ageretur  ,  nec  apparerct ,  patrcm  in 
illis  v(umfru6tum  non  habcic ,  vc  fo- 
lus  filius  agcre  poflec. 


f  7.  In  eo  vtxo  conueniunc  oiM- 
nes,-quddin  pr^pacatorijs  iudiciuriti 
paccis  confenlus  nunquam  requiri- 
tur}  cradic  Vanc.titul  de  nullic.  exde- 
fc^uinhabitac.ieu  mandac.num.44* 
in  fin.&  fequenti.  quod  etiam  in  mu- 
licre  coniugata,  Vtfine  mariti  liccn- 
cia,qiix  alias  requiiitur,prarparatoria 
iudiciorum  cXercerc  pofsit ,  CradidiC 
Azcued.in  num.toS  titul.j.lib.f. 
lecutus  Caftill. ibi  num.54.  ab  co  rc- 
latum.  Vnde  potcric  filius  ofterre  li- 
bcllum,  &  faccrc,  citeri  aducrfarium 
ad  incerrumpendam  prxfcripCione« 
absque  confcnfu  pacris,  cciam  ftanco 
opiniofiequx  illum  alias  in  liceafi- 
lio  n\oiM  cxigitifecundum  Baid  inl.i. 
j.oppolit.C.qui  admicc.  qucm  rcfertt 
ti  fequirur  laf  in  1.  fi  quismihi  bona 
^  iuflum,num.xo.  infin.  fT.de  acqui* 
rcnd.  haeredicac.  qua  eriam  ratione* 
procuratorem  ad  iudicium  incon* 
lulco  patrc  conftitucrc,poteft,&  agc- 
re  aliaqu^e  htis  conccftacioncm  pr^- 
ccduncvnde  iudicium  incipic,  fccQ- 
dum  glofr  £.  in  1.(1  is  qui  Romx  iX  do 
iudic.  Sc  gloft.  1.  in  l.iudiciumt  cod* 
ritul.&  in  l.i.C.cod.cum  aiijs  dequi- 
bus  Maranth.  de  ord.  iud.  ^  parc.  itl 
priacip.num.i.quas  fequicur,&  com. 
municcr  recepcas  cradic  Paz  in  praxi 
I.  com.  annocac.  t.-n^m.^y.  cum  fe- 
quencib< 

58.  Sciendum  eciam  cft  ,  quod, 
cum  filiusfamil.  minor  z^.  anniscft« 
&  fincpacrts  Gonfcnfu  in  iudicio  fta- 
re  poceft  ,  flue  circd  caftrenfia,  auc 
quasi  caftrenfia^aut  aduenticia  in  quL. 
bus  pacer  vfumfru£lum  nonhahet« 
iuxca  prxcedcnccm  Barc.  &  commu* 
nem  fcnccnciam  ,  femper  ,  inquarn» 
quando  nomine  fuo  conucnic,  auc 
conuenicur  in  iudicio  ,  &C  minor  cfty 
curacorero  illi  ad  liccm  dari,  oporcer, 
iuxra  fenccntiam  glofT.magnx  vcrflc. 
Itcm  fi  cft  minor ,  in  I.  fi  longius  §.  fl 
filiusfamil.  ff.  de  iud.  quam  fcquicur 

ibi 
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ftribft.propefin.  flc  tltj*  Ftiil.in  d.$. 
.  «ekilfiiCtCetnum^.vcrficul.Autpatri 
fion  coitlpctir,  Vanc.d.titul.dc  tiullit. 
ex  defcdu  inhabilicac.  feu  mandac. 
num.41.  Folicr.ad  Maranch.  dtocdi 
iud.^.parc.cicui.  iudicium  valtdum,& 
^ '  inutlldimki  oa.)  1.  Quod  apud  lios  ja' 
~  pndicareRiMti  eCiam  clim  Hs  eft 
pcr  adttchticijs  in  quibus  pacri  com- 
pccic  vlusfruftus,  tcftafur  Valafc.  dc 
parcitionib.c7-riiJiT»'4i-  adfin.  &  fc- 
qacnciconfulicpod  SpcculaCi&alios 
.  abeo  relacos,qu6d.cciiadfit  cotifeti'» 
fus  pacris,ftUonmil.mjnori  detor  cu- 
racorad  iiccm  ,  ominiltdiftindione 
B.irc.  tn  1  finai.  §  pupillus,  in  lin.  fT de 
vcrbor.  obligaC.  vbi  diftinguic  intcf 
litcm  agicatum  cum  filiominorc  ru<* 
per  re  ex  qua  pacri  acquiri  aliquid 
Botttic ,  vel  ▼fumftuftam  habere ,  U 
foper  re  ad  patrem  nuliatctiuspercf- 
tienCe,vc  cttflijiseft  cum  filiofppcf 
aflione  pcrfonaii ,  aut  criminali ;  in 
primo  cnfm  cafu  ,  pacris  authoriras 
lufhcit ,  in  fecundo  vltraeam  danduS 
cric  cotacor  filiofiimil*minori,fe6on« 
diim  BarcJn  d.f  popillot,  in  fio.  vbl 
h^c  mcncc  tcnendamonuit,(equicat 
Perezin  l.i.  tit.^.lib.j.  Ordinamcnt* 
col  891. in  mcdio,  qucm  rcfcrc  Azc^ 
ued.i.io.ticul.j7.  hb«4.tium.<>.  vbifi£ 
lfrfeqoenctb.arCicolam  hooc  profe» 
quitar,quem  itareiolaiC  com  Barr.& 
communi,vcibi  pereom.  Apud  nos 
vero  diftinftio  hic  non  feruatuf,  fcd 
fcmpcr  filio  minoti  curatof  dari  folct* 
fccundum  Valafc.  d.  c.7.  num.4i.ad 
.  /in.vbi  Ord.hb.^.cicuI.4i.^.(inal.quje> 
iiiiiioriliCiganci,vlcra  CnCorem^iitea- 
ncorem^qoemhabcccoracorem  aliiS 
fld  litem  dcputari ,  iubct ,  ind(ftin£l^ 
extcndicadfiliumfamiI.minorcm,pa- 
trcm  Icgitimum  adminiftratorcm  ha- 
bentem ,  in  illo  quoquc  icgcm  Kc' 
gfam  praiftioatl,te(laCas^ 

Cirdli)f|dd  cgo  qoidem  colififioai 
ciirMOfif  fiio  £fidis  tfiiSttM  IT. 
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befit  ampledof,  qfiod  ciftddiite  IIU 
coios  fbp.mcinittlmus  ad  pr^cedel»- 
tem  qu^flionemtekBart.d.f  nccefsi- 
tatcin  fin.  &  fimile  quod  tradit  Au- 
frcr  ad  qu^ftionemiquam  flarim  hih- 
iungcmus,  in  addicioti.  ad  Capell< 
t1iolo^.iluMio^prope  fin.  Si  t*^ 
roen  omiccaiur>nooe«^eor  ioilicioiiit 
Irricamdeeetnetemi  qood  eciim  l^ 
qux  a  iutecommuni  ekorbitac,  vt 
Valafc.  ipfc  agnofcitd.  c.^^.nuth.^^. 
cum  fcquencibus ,  ipccialiccr  ftacuic 
io  minott  totoremraut  curatorem 
habence«adfiliamhtnil.  pttremlf|^ 
timum  admiolflcacorem  lltis  habeit^ 
tcm,dequonon  loqnicurjfioncftcx- 
tcndendum;  ptarfcrcicil  <  quod  nori 
equa  cft  ratio  cucoris  i  fcu  curaroris 
erga  minot^ ,  ac  patds  erga  filiuni 
foam«deqao  lexmolifi  iiii|ilairtifii 
ditsActtolf  MleCargumentomxlo^ 
tore  ad  parentcm  Icgitimum  admi* 
niftratorem,  vc  cradit  Pinel.in  l.i.  t. 
parc.  nurti.  67.  Cod.dcbon.matcrn. 
Scncioigitucglofl^.tcncentiam  in  d.K 
.filongius  ^.fifiliosikiifli.qajiS»eftcd4 
munisi  forcceikendam,  cdm  fiUua  itt 
iudicio  conuenic,  aut  conuetifturi 
absquc  patris  lcgitimi  adtniniftrato^ 
ris  inccrucncu  :  quod  fi  filto  iitigancl 
pacec  afsiftat,  cxcuiabitur  curacotf 
^oem  ilulU  iege^  id  oalii  iflcf  lcgimul 
te^oifitumi  nee  vilalB(io,dMMiNSi^ 
Et  ficeft  de  mente  gloif.  in  d.$r«jU 
liusfamil.  iuxca  cafumdequo  tbi;ncO 
difTonat  Paul.d.f  ncccfsitatc^  nufn.-4« 
Vcrficui.Aut  pacri  noncompctic.  ^ 
Sequens  quatftio  eflt  ^irci 
tld«eHCiti«  ,  itt  qcdbOi  pateis  hiAet' 
vfiimfrudum.  Ec  toifo  licec  ejc  ioro 
hodieriio  adio ,  6c  commodufni  '«i 
illa  prouenicns  filij  fit  quod  ad  pro^ 
prictatcm  atcinct  ,  adionis  tamett 
excrcicium  pacri  competit  ,vcceneC 
groir.final.  Ift  t.fi  iongius  f  fifiliitffii4 
ffiiLtflde  iod.  8r  ibi  Bart.  nqm.^;  & 
COIlCOtlOllUliom  renccflClsqoS  pro; 

%  4  bif 
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,i$p        L,Ex  hoc  iure^ffJe 

battcx.in  1.1  .C  dc  bon.matern.&:  ibi 
Pincl.in  i.pait.a  nu  6\.  vbi  dcmodo 
agcn(ii,aclibelli  concipiendi late  pcr 
cum.Quanui!)  veio  cxcrcicuim  actio. 
nis  lit  pattislcgiiimi  admmiltratons, 
illam  tamcn  rilius  nominc  fuo  pro- 
prio  in  iudicium  dcduccrc  potcnt 
ablcnte  patre  ,  iicut  &:  lurc  anciquo 
potcrat.quando aclioipla pacris  crat, 
illi  per  hliumqu.clita  ,  iecundum  dc- 
cilioncm  tcx.in  d.l.fi  longius  \\  fi- 
liusjvbi  cxplicat  Paul.num.i.  &:  Bar- 
bor  ibicx  num  ly.  vbi  alios  rctcrt, 
quod  c]uidcm  (ccundum  ius  vctus, 
dir(icilccft,vt,nempc,lilius  in  iudicio 
luo  nominc  agere  polfct  pro  ilhs, 
quorum  adlio  patri  pcr  cum  plcno 
,  juicquarrcbatur;  frd  vniiratis,  lcu  x- 
quitatis  caufa  rcccptum  (ic  hiit ,  vt 
pollca cxplicabimus.Hodic  vci 6  finc 
ilubio  protcdit ,  vt  pro  aducntiojs 
adioncm  fuo  nomine  moucrciilius 
pofsitconfcniicntc  patre,  vcl  illoab- 
ientc:  quia  ipluis  adio  cft.cx  lurc  no- 
uiori;  tradunt  gloH.  finat.  in  d  ^  li  fi- 
liusfamil.  Bart  ibi  nu.j  Barbol.nu.^p. 

60.  An  vcro  patcr  ,  pro  bonij 
liuiusmodi  in  iudicfo  cfTc  pofsit  abl- 
quc  filij  conlcniu ,  ingcns  inrcr  Do- 
dlorcs  altercario  cft,adco,vt  commu- 
ncs  inuicem  contraria:  profcrantur, 
Cui  controucrfia:  caufam  dcdittcx. 
difficilisin  i.final.^.vbiautemin  vnii 
C.dc  bon.qux  libcr.quem  Pinel.d.i. 
part.l.i.uu.6((.  vbi  quxllioncmhanc 
tradat.tcrribilcm  vocat,  &oinni  fo 
lutionc  maiotcm  fatctur  pro  partc 
ticgatiua,  quam  pcr  iUum  tcx.  tcnuiC 
Innoc.in  G.acccdcns,  nunri  z.de  pro- 
curat.&  rcccpciorcm  Lcgif>arum,  & 
Canoniftarum  rcnccnciam  hanc  vi- 
dcri,  quicquid  alij  dicanr,  icripfit  Pi- 
ncl.d.num.66.  vctficul  Vndc  fi  bcnc 
attcndasi  fcquitur  Gam.  fjcundiim 
fcam  iudicatum  fuiftc  teftacus  dccif 
yy.num.j.Cabed  dcci(.i97.num.pc- 
nulc.  i.patt.  Valafc.do  particion.c.7. 


num.  58.qni  cti.imrcccptiorcm  ^\c\t 
ibiin  verlicul.Quod fi  iftam,caroquc 
derigorc  iuris  vcriorcm  vidcri  ,fatc- 
turlmol.in  l.final.  pupilUis,  col.t. 
vcrficul.Et  addcff.dcvcrbor.obligac, 
camctfi,contrariam,  communem  Le« 
giftarum  e(re,dicac;quam  ^  alij  com- 
muncm  fatcntur,  citati  iPincl.d.nu. 
66.  vcrficul.Vndc,  Gam.d.decifl^^. 
num.i. 

Pro.qui  fcnccntia  contra  Innoc. 
vtprimus.&principalis  Authorillius, 
cirari  folct  Bart.in  d.l.i.  num.i.C  de 
bon.matcf n.  vbiBald  col.a-.vctficul. 
Qu£ro,  fi  filius,  eam  fcquitur,  &  alij 
{ccundum  Paul.ibid.num.  t.vcrficul. 
Dicittjmcn,&  Corn.col.i.poft  mcd- 
vbidicit  coinmuncm.  Scdquodad 
Bart.atcinct,  in  rota  lcdura  illiusU  g. 
quxftioncm  hanc  ab  eo  tartam  noii 
inucnio  ;  vtmitum  fit,aNoftris,  vc 
partisvniu*  Coryphxum.illum  ibi  la 
caadducijquodcnim/pcflr«ta4qii5- 
ftioncm  dc  qua  pereum  d.l.i.  num.i. 
an,fcilicet,  pater,  in  caufam  aduentt- 
ciorum  fili;,cuius  cftlcgicimus  admi  - 
niftracor.procuratorcm  po(sit  confti- 
tucieantc  litcmcontcftatam.diucrfa 
cftab  ifta,inqua  quxritur,an,per  fe, 
vel  per  procuracorcm  ab  coconfti- 
cucum  ftare  in  iudicio,pofsicirrcqui- 
fito  filio  &  ita  vtdcdiucrfis,dc  hac^ 
&  de  illa  agit  Aufrcr.  in  addi:.  ad 
Capcll.Tholofan.quift.ioj.Pinci.ii. 
nu,6(^.pr^ccdencc  iun6^o. 

Rurfus  ,  pro  parce  cadem  ,  qu6(l 
pater  finc  filij  cofenfuin  iudicio  cnfc 
pofsic  circa  aduentitia  quorum  illc 
habcc  vfumfruflum  ,  cicatur  ctiana 
Bart.in  d.l.final. ^.vbi  autem  in  vnum 
C.  dc  bon.  quz  libcr.  quo  in  loco, 
quasi  hoc  ibi  clarius  vo]uifret,citatuc 
a  Pincl.d.num.^^.  in  princlp.  qui  ca- 
mcn,  pro  contraria  potiiis  fentcntia» 
prima  fronte,citnri  pofte,  videtur,  iti 
locoillo;  ibienim  invcrficut.Scdco- 
cra  hocvctba  ilhtCTi, adhiteatur  aatfm 

<iiam 
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m  c$nfenfih  cum  Iacob.de 
Beno«t.  ab  eo  rebto»de  conienro  ta* 
<iro  iocerpceutur^qucm  (ufficere)il- 
Kim  fecutusccnec  Aufrer.  adCapelL 
d.quacft.iof.  vcrllcul.Sufficjt tamcn  : 
porro.qui,  tacitum  filij  confcnlum 
[>atri  fufhccre.intcrprecatur,  noa  vti- 
que  ^cnciCf  ahsque  filij  cooftora  pa»- 
tceoi  iti  Ittdicio  efle  poiTe  circft  ad- 
%cliritla,led|  oppoficum  magis,  ioxca 
Innoc  pro  cums  dcniquc  fcntentia 
Bart.idem  in  l.final.  §.  pupillus  fF,  dc 
ycrbor.obligac.expcnditur  ab  Imol. 
lbt,&Oafn.d.dtcii.77.num.j.  * 
^*^f.  E^oqttidein,anteqiiiltti;i^ 
ftAtiacninqu^flionc  hac  ardua,pro* 
fcram,  quid  in  illa  fenlcric  Bart.  prar- 
mittam.  Et  in  primis  in  d.l.  i.  dc  illa 
nihil  (cnfit^vtpoce.quam  noncetigic, 
ircdixi.Et  iudicium  idem  (umendum 
tk  deBatt.{nd.f  pupilla^,  vbialiod 
IBgens  allegat  tex.  in  d.  §.  vbi  auccm, 
'&Mf9L  ccx.  quem  fimul  allegaott.in 
d.l.i.*C.dc  bon.matcrn.idcirco  nulla 
Indcclicicur  mcntisconicfturaad  dc- 
cifionem  przfcntis  qua:ftionis,quam 
ibi  nonnraftatQiibd  vecd  Bart.(ct^- 
ffic  de  tacicb'  coniettro'infd.  vbiau 


auidcm  cum  illo  c(l,quacenus  fcncit^ 
lij  conleoAun  patti  iegitiitio-aclmi^ 
hiilratoti  ifi  iodicio  necellfiriiiin  m» 
gulariter  non  efTe  %  lojctt  iiftteiitiani 

quaf  illi  \  Noftris  communitcr  afcri- 
bitur  contra  Innoc.  tamctfi  Innoc 
opinio,vtrcceptiot  tradacur  aPinek 
ae  Valare.fbiltip.  Diflbnti^  virdab 
illo,  qoateinitttbeft  in  caAi  d.  'vbl 
autem  in  vnum,rtt,flSeere  patri  ad  iu- 
dicium  cxercendum  ,confenfum  illi 
k  filio  pr^ftitum  ad  adcundam  h.rre- 
ditatem.  £cenim»quialicuicon(en- 
ticadt  fllandatUbonon^neadirehaEU. 
»editateni'fibi  detatain,  flonvti1)dl 
con(entit*vt  pofl  iilam  aditam,in  ttfi 
dicio  ftarc  pof<;it  circa  bonaipfa ,  8C 
hxrcditatias  a^iones,(ed  nouus  ad  id 
ac  fpccialis  rcquiritur  confenfus,  vt 
&cis  exprimit  cex.  in  d.  vbiaucem« 
cnlus  fttrba  facob.  de  Bel.  U^mlk 
eum  (eq^ldncis  incetprctaCioneaplttd 
violatic^ri&  ita  ab  illarecedunc  Cyn. 
&  omnes  fecudum  Cuman.  &  Corn. 
ibi  nurrl.  i.  &  adexprcfTum  confen- 
fum  concraBatc.  ibi,poodcrac  Pinel. 
d;l.i:  t^ptet.  ilttA.^tf.  VetfiiratCdot 
autem-ft*tt:  'ficianMtoibid.  ittVerfidi 


tem  >  adcafum  de  quo  ibi  (cripiiire,..  Fateor  auccm,iltio$opinfone^ai4a 

vidctur,  vc  ill  eo  ,  fcilicet,  quia  filius  rcm  dtcit.&propCer  eius  ;quitatem« 

patri,  harreditatem  adirc  ,  confenfit,  acBart.authoritaccm.cumca  rcfidcr» 

vifus  iic  confencire  ,  &'  hxredicatias  cogitandii  reUnquens  pro  intcUeda 

fiftiones  exercere,  & foieiperc,  vt  ro'.'  Ittc.lil  d.$.tbi  aotem,  quem  omni  lo. 

pcr  eis  cantioilem  de  ratb  b^bebdo  -locione maiocem  cepviacpcv  loaoi» ' 

praeflare  non  ceneatur  j     ad  hunc  ftncencia.  * 


<^uidem  confehfum  Cacicum,  qui  vaU 
tic  rcrnotus  cft  ab  aftionum  exerci. 
lio,  confugifTe  vidctur  Barc.  com- 
bulfus  difficultace  ccx.  ibi ,  qui ,  ftlij 
'  con(raTQiaradhibeHpatri,exig^  (en^ ' 
ticns,vcique,vcconiicio,lieeefrarium 
iSoii  fore,  pr^ce^am  in  cafu  itlo.  & 
Ciinc  quidem  tacitum  fufficere  ,  tX, 
valdcrcmotum  a  rc  dc  qua  agicur. 
'    6£.    Acquc  ita^hoceft  Bart.  iudi> 
^khn,pro  refolttcione  jJjii&jbitis  qusr^ ' 
lis»  vtde  illo  conijciD;  Etineinlt 


6%.  Cum  Barf.iraque,  Ceneo,  (cm 
lum  patrcm  lcgitimum  adminif^ra- 
corem,  in  iudicio  flarepoirc,  vt  pro* 
bac  tex.in  d.  I.i.  ver(icul.PafeiDtes  Cs 
debdii;iiiatiirii.  qoiMnqfol  «oifeftoQi 
4l|eeric  pcr  d.$.  v1>itotem,<aiiqttiai 
|^lc!g.  poftertorem,  ad  quansante* 
rror  cranatuf,iuxta  l.non  cftnouum, 
cum  fequentib  fT.delcgib  hocfaltem 
negare  nobis^non  poceric,  corrcd^o<^ 
tlam  lcgem  t  extra  cafom  lo  qoo  td- 
^ttlcuriiioD  dcbccie  cyteiDdl/  oec  qoi' 
.  .  dem. 


Atm  ex  pari^ace»  aucctiiicD  exidenMo 
cate  ratioaM  >  ium-valgd  QocaM  pec 
gloC  celebrem  &  communiter  re- 
cepcam  in  Auth.quas  adhones  C.dc 
facrofantk.  ccclcf,  Vndc,  ciim  tcxjn 
/d-^.vbi  autcmirpccialitcrloquaiar  ia 
cal«fiu(licij-circa  adionestfie  cts  ba* 
lediCMias  moci,  non  ioctuile  eric»  vc 
in  illodnncaxat  caruaccipiacur,prx- 
iertim,cum,vlCrac]uam  quoddecifio 
illius  corrcdorij  (lccxorbicans  etiam 
xeputctur  ,  vc  idcircb  muUo  minus 
debfat  intelligi  extra  cafnin  in  qao 
loquicur,regul.  quf  a  itire  communi» 
dcreg.  iur.lib.^.  Lfirv^iK^.fite  viro,&r 
ibi  Batt.ft.folut.  matrimon.  Scd.etfi 
nrccflc  ciret  ,  diucrfitatjs  ranoncm 
0i£Fcrreintc(  hxreditarias  rc>  &  acl:iu- 
tieS)  &  aduentitia  alia,  vi  in  lUis  ma^ 
gis.quim  in  his,fili|ieonren(us  rcqut> 
rciccur,nondeertc  illa  quidcm,  fico- 
futfretur,  haEteditatcm  hho  dclatam 
non  pdfTc  illius  nominc  a  patrc  aditi 
absqucillius  confcnruidc  quo  Impc- 
fat.agitin  prxcedeiMibus  §.  ciusd» 
leg.quibtfsfubnexuit  d.§.  vbi  aucem', 
vbi  loquicor  dc  hxrcdicacc  adita  ex 
vtriusque  conrcnfu,patris,fcilicer,  &: 
fili|,&  dc  ijs  qua:  indc  in  iudicio  ic- 
quuntur,ad  qux  filii  quoquc  confcn- 
(umdcftdcracqpasi  nacuram  princi- 
palts  vnde  feqnomiiPfe»  fequi  debeao^ 
AtqncjifiifCex.  in  d.  §.  vbi  aucem  tn 
viuim;  in  ^U'  dun  taxac  h^rcdic^riar 
rum  aftionum  ,*in  quo  loquicur,  eric 
accipicndus ,  in  quo  dcmum ,  &:  non 
in  aducntitijs  alijs  ,  intcUexit  cutn 
^tpuinxLKi  col.t.anie  onm.jhveciiT 
col,Sedt«uiC.de  bon.  macern.  camecii 
|Mcintcl!e£lusPincl.  nolfcro  pon  pla- 
CiiiflTct  ibi  d.num.  66,  vcrfwrul  Cogt- 
tabam  ctiam^  mchorcm  aUum  uoii^ 

jktf-  TCnci.  n-),  ^  :  i  7/;/: 

.  64.  Nun«,tnftill^m  profeq4)jB-% 
do «  confcqoenccr  v^nit,  vc  pro* 
le.litiis  fuhijdaroiit»  Sc  f>aucaquide, 
«jl^  aB4u«^a!99U(;rli«  P9 

•    -       •  ,    *  \     •  ■ 
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nts  excrcicium  circl  illa  paccit  aaoMF 

.  pecere,GQius.6caftipip(a  cfl,acinfil||^ 

omne  commodum  indc  (ccutumi 
camctli  illa  cx  contradlu  ciim  filio  ■ 
gcfto' proficifcatur.  Idquc  tam  iurp 
autiquo,quam  nuuo,  quo,  circa  prqp  ' 
.  fefticia  nihil  eft  immucacum  1.  cikm  ^ 
oportct  C.dcbon.  quacUbec. 

^5..  Scd&  aftionum  quarorodam 
cxcrcitium.qujr  iurc  antiquoad  filiu 
pcVtincbaoc  ,  dc  quibus  in  1.  filiusfa- 
mil.8.  tf.  dcobligat.  &  acl.  quamfuip. 
explicuimus  >  non  filmiamiL  -cuius 
aftioneseiancfed  pacri  compccebat, 
vc  cradit  Paul  in  l-li  longius  §X\  filius^ 
famil.num.  i.tf.dc iud.  Barbof.ibi  nu» 
tQ.&L  cum  relacis  ab  co  idcm  BarboC 
in  l.j.  num.^.  vciftcul.ltcm  lccun-  '  . 
do  ff.folucmacrimon.canttlmqoeabr 
fencepacre,&  procuracore  eiuc^uc» 
cum  abfcncis  loco  habebatur,  a£lio* 
nes  iilas  cxerccre  in  iudicio  filiu' fa» 
mil.  poccrar.vc  in  adlionc  iniuiiarum, 
^ux  crac  dc  numcro  iliarum  probac 
Jtex  iii  i.filiDsiamil.ft'dcproc5iiac(cx. 
'  optim*  in  l.fcd  fi  vnius  ^.fiUofaniil.^  ' 
^.final.^F.dc  iniur.  i.fi  libcrtus  ff.dc  ici 
ius  vocand.d.l.fi  longius  §.  fi  filiusfa» 
inil.  &:  ihi  notat  gloll.  fina'.in  princ. 
Bait.&:  i^iul  vterquc  num  i.  Paul.in 
d.l.final.  ^.necefsicatc,num.  4.C.do 
bpn.qu«Uber.  &:Com  rclacis  abco 
tradicBarbof  in  J.l.j.nu.tf  d.vcificul. 
Itcm&  fecund6,&:.  d.l.  fi  longius^ii 
filiusfamilias  nu.il. &  fcqucnti, 

66.    Quod  camcn  dithculcatem  > 
paticur  cx  co,quia  non  folumcx  fpc- 
ciaUbttsilUs  aftiooibof  quae  filipfa«> 
.mil.acquirebantur ,  qux.ftoani^r  in 
d.l.filiusfamil.  8.  Cdeobligat.  &:  aftl 
&  in  l.in  fa£luro,cod.cicul.Scd  cx  ali)^ 
eciam.cx  caufis  alijs  proficifcciuibus, 
vt  puu,e.v  mutuo,&  mandai0  cxpc<» 
rtri  filius  porerat  abfc^  patre.4i«ji^ 
.probac  tex:tn  d.l.fi  lon^us  §.  fi  ^iot-'  - 
*  £imil.(S&  in  I.cum  filiusfamil  fTfi  cerr, 
.pecaft.tjr^dit  Pagl..iA(l$.  ni^efsiuce, 

nuBk- 
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buin.4.ver(icul.Inrerduttss-&ficiithU    co  cautioncm  dc  raco  prxtlarc  hon 


r  itt  inlariarttin  aftiane  ,  U  fpeclalilAit 
Hlis  quz  filio  dabantur  >  fpeltitld  liH 
fiieiiirarcirc4  exercidum  carum.fi  nfl 
tlias  ab  illo  intcntari  poflTiint ,  quam 
pacrc  abfcncC}  id  cnim  i  &:  ad  alias 
xque  illi  compctic  ,aciurcantK]uo 
c»()(iD^«iN&exd.;fifiliiK6hiiL  Et 
mwita  eft ,  qu6d  cirdt  exeidtiiyin 
a£\ionis ,  nuHa  fpccialitas  inillis  ver- 
facur  \  fcd  fpccialitas  ftat  in  eo,  qudd 
a£lioncsdcqi)ibiis  in  d.  1.  filiusfamil. 
in  princip  tilio  compccunC,&  dircdai 
quidem,vccum  glon^.&  Baritibi.  fiip. 
tradid.iinus«  exetciddn)  camen  lUar0« 
IScuc  &.Ymoiumeniium  omne  indc 
prouentens,pati  is  cratiillo  Camcn  ab- 
(cnce.autpro  abfcntc  habtto.cxcrce- 
rc  adioncs  ilias  filtus  poccrac  xquica- 
cis  caufa^ex  radone  Cex.  in  d.!.n  lon- 
giiis  §.  fi  fiiiiufamil.  &  time  quidieiiili 
vc  fuaiii ,  8t  direA^  fibi  'Cooipecen» 
cem  fuo  nominc  a£iionem  cxercebar^ 
Quia  vcr6  eadcm  racio  ,  &  jcquicas 
idcm  ius  fuadcbac  in  adionibus  pro- 
ficifcencibus  exalijs  filiorumconcra-> 
^bm ,  «el  dcliftts  iu  illontin  perfd- 
nam  commifiiSi  &  iltfic)iiidem  filto^ 
fiio  nomine  experir!  non  poterat, 
quia non  pcrtincbantad  cilm,  fcd  ad 
patrcm,cui  ex  contradu  ipfo.feude- 
li£i;p  fucrant  tUico  acquiii(2,  vtilis  in 
perronailltiis  IhtroAm  cft  4^o,qiui 
ageretn  ittdiclo  poislti  Atqtie  ioi 
diffcrcntia  fiat  in  eo ,  quod  in  fpecia- 
libus  illis  caufis  dircdas  aftiones  fi- 
lius  dcducebatiin  alir  vcro  vtiles,hasi 
tamcn  &  iilas  non^niH  in  abfcncia  pa- 
cris,iuxca  d.$.  fi  fiiiusfamilYbithano 
interbas  f  «b  illas  diffietenctam,  poft 
ftoir..final.ibi,nocac  Barc.  num.x.ie^ 
quicur,  &  explicat  Paui.  ibid  nam.x. 
Futgof  lacobin,  &  Bari>oi*  qnitlioa. 
reCulit.ibid.nu.ii.  -  • 

6y.  In  omnibus  ver6  ,  quia  cx 
^cra^btts  ciim  fiUo^celebracis  orl^ 
W.iAmio«rM«gBb«Slii»^  idck; 
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tenebatur,  vtprobatteX;e:  ibi  gloif. 
in  l.tejc  Cornelia  ^.in  lege  j£  deinior« 
BoiStoT.in  l.ciicn  filiusfamillas,vbi  faC 
hu.y.in  princip.fF.fi  ccrt.petat.  PaUh 
d.^.  fihhusfamil.  num.z.  Barbof  tbi 
num.  1 6.&L  11.  Quam  cautionem  prx>  - 
ftate  tcaetiir  V  cdm  agic  et  coticrada 
e«Ril»Atre  gef^Oi  id  aMdttHirillKif  ci, 
quam  coniun£la  perfoiiajukta  1.  fo4 
&  hx  flr  dc  procurar.  &  ita  obferuat 
gloir.vctb.neccaiicie,  in  d.l  Icx  Cor-i 
nelia^.inlcgc,  Paul.d.  §  Hliusfamtl. 
mim.i.Batbdr.ibi  nu.4. 

6%.  Nec  obaac  prAdiftif  ttfx.  tit 
d.^fi  iiliusfamil.  dumtoqocnsin  de<? 
pofid  a^ioneafilio  e^erceilda  inab. 
fcntiapatris  tefpondit ,  Vtili  iudicio 
cum  agcrc poflc ,  cum  illafic  dc  nuj 
met«  memoraCatum  in  d.  I.  fiiiusfa- 
miL  8.  qux  filiodireftd  cotilpeconc) 
irctradidimusi  de  qOarfim  etiam  nav 
mefo  c(tMo  irtiuriarDm,dre^  quam 
idem acque  cx luliani  fententia rcfpo- 
dit  Vlpian.in  d.f  fi  filiusfamil.vcrfic. 
hJam  &  lulianoivude  magisaugeba* 
Cor  diflieulcit ,  ctilm  Aofi  fei^elran^ 
tum  eo  in  locQfi|iiptiunr^,vtiliio4i« 
cio  poife  filium  agereex  i)s  cadfi>,e^ 
quibusdircftas  illia£tioncscompctc- 
rc,tradidimus  per  d.l.filiusfamil.  iun» 
glolT.Bart.  &:communi  intcrpre«> 
fltfoBC^dequa  fup.  Quam  difilicuiu-' 
tom  duobus  modif  foluit  ([M^ 
§Si  filiusfamtliKs,«efb.vtili-redprimtf 
folutio  literam  aperte  vioJat;  fecun^ 
da,qux  communiterrccipicurfecun-' 
dum laJ.in d.l  ctim filiusfamii.num. j. 
vCfcilicec,  vedMim.  t'///r,exponacur, 
pro  ^a«^non  Hte  Hter^  applandictt 
diuinatoria  vcraquc  efl.  Vnde  oiAiiGL.. 
g1ofra,duosalios  intcllcdus  prxllitic 
Barbof.ad  tcx.  ibi  in  d.  §.  fi  filiusfa- 
mtl.cxnum.iy.  quorum  primusid  ia 
cfFedkuconcludiCvc  vcilis  iudicij  ap- 
peUatloAenarintelligacnr  vctKaadiot 
ptOBCiAiiiittr^gtiieficet  accipitar  t/i 
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diffcrenciam  dire^lx,  &  vc  illioppo- 
nicar,  (tcl  potjus  actto  iiucr  qu.iin,&: 
dire(n:.im,qLioad  cffeftum  nihil  inccr- 
ficquia  candem.quam  illa,alfcrc  vci- 
Jitaccm.Qui  intcllcilus nihtl  diffcnc 
vidccur  a  glod.cxpoiltioncdccffica- 
ci  adione  intcrprccantis  ;  practcr- 
quam,quod  idquod  iupponicdc an- 
tiquicacc  iudiciorum  ordinariorum 
qua:  (ub  ccrca  vcrborum  formulaco- 
cipicbancui,quorum  locn,  inquic,ex- 
traordinaria  conftUuta  (ucrunc ,  in 
quibus  ,  pi.T.Iiftis  tormulis  noiivcc- 
bancur ,  &:  nihil  in  illis  incercrac  in- 
tcr  adiones  dirc6tis,&:  vtiles,  dcqui- 
bus  cxcraordinarijs  iudicijs  qu.T  luc- 
ccflcrunt  in  locum  ordinariorii  cex. 
ibiacripir,  &r  in  d.  I.cum  Hliusf.imil. 
diuinacorium  cft,5:  a  mencc  luiilco- 
/ulci  vtrobiqnc  alicnum.  Qua  ctiam 
nnta  laborac  fccundus  Bjrbol.  inccl- 
lcdus  qucm  cradidit  num.  53.  inter- 
ptctansvcilc  iudicium,  dc  quo  ibi,  & 
excraordinarium  dc  quo  in  d.  1.  cum 
filiusfamil.  pro  cxtraordinario  ratio- 
nc  ccmporis  in  quo  cxerccbatur;  fic- 
bant  cnimrtacucisccmpotibus  genc- 
ralcs  conucncus  in  quibus  iudicia 
cxcrccbancur;  qu^  propccr  morx  pc- 
riculum  in  his  non  cxpedabartur,  fi£ 
idcovtilc,  fcu  cxcraordinarium  iudi- 
cium  vocabacur,racio:ic,(ciliccc,ccmj 
poris.  Sed  hoc  ad  vtrumquc  tcx.  di- 
uinac,  &magis  conucnic  lurifcolulci 
menci,  vc  vcrba  illiusaccipiantur,  fc- 
cundiim  communcm  &  vficatu  apud 
lurilconfulcos  ioquendt  modum,id 
crt,  dc  excraordinario  rationc  caufar. 

Quaic,  pro  refotucionc  difficulca» 
tis,  &  gcrmanoillius  ccx.  incelledu, 
animaduerrendum  eftj  aliud  eflc,  d- 
lium  diredas  adiones  habere  cx  cau- 
fis  memoracis  in  d  l.  filiusfamilias  ff. 
de  obligat.  adion.  aliud  ,  easdem 
adiones  dircdas  cxcrccreiliu  poflc: 
primumcnim  iiii  rctta  via  compecic 
fimul  acquc  adioncs  ort£  func ,  luxca 


d.I.filiusfamil  fecundum  non  conce- 
dicur  illi,ni(i  abfcncc  pacre,&:  procu- 
ratore  illius,  tc  cunc  quidcm,  vtiiica« 
cis,&:  xquicacis  caufa  ,  cx  catrone  66 
qua  in  d.^.  fi  filiusfamil,  Bcnc  crga 
flaie  poreft ,  vc  dicacur  in  vno  ioco^ 
filiumf.imil.adi()ncm  dircdam  habc- 
rc,&:  in  alcero,filiumfamil  ex  adion^ 
illa,quam  habcc  dircdam,  vcili  iudi- 
cio  agcrc  poffc,  id  efc,  ludicio ,  quod 
non  lurc  diredo,  fcd  cxcraordinario, 
vtilitacis ,  &  .rquiracis  caufa  incrodu- 
cicur-,vc  idcm  Vlpian.cx  Scaraolarcf- 
pondicind.l.cumfiliusfamil  ff.fi cert; 
pecac.  ibi ,  extraordmMto  iuduio  effeilU 
Jiibucntendtim  :  cx  quo  ccx.  inccllcdus 
•  hicnonparum  corroboratur quod 
cnim  ibi  Vlpian  excraoidinarium  iu- 
dicium  liiciCjVCilc  vocauit  in  d^.f»  fi- 
liusfamil  intclligcns  dc  j(5ti(juiscxcr- 
cicio  filiocompctence  inablcntia  pa- 
cris  ;  &  fic  vcrba  illa,  zttU  tudicio ,  lc- 
mel,&:  iccrum  repccica.in  d.^  fi  filius» 
famil  non  dc  aiflione  vtili.fcd  de  vcili 
pocius  illuisexcrciiio,vcrc,&:  proprid 
inccUiguntur.  Pro qua  inccrprctatio- 
nc  pondcrandum  cum  iudicio  cft, 
lurifconfulc.  non  dixiffc,  filium  vtiii 
adioneagere  pofle,(ed  fcmcl,  &  ice- 
rutn,  vciliiudicioagcicpoffc  ;  fed  & 
illud  confidcrandum  efi  ,  in  illo  cex. 
nonfolum  in  iniuriarum, &:  depq^ici 
adionil  us,  qua:  func  dc  numero  illa- 
rum.quac  dircdo  filio  compccunc,(cd 
in  alij$  etiam  qu^  filio  cojjceduntur 
vtiles  in  abfcntia  pacris,exempla  po- 
nijquia  vcrohisj&illiscommune  eft, 
vt.ordinario  &  dircdo  iurc  cxcrcere 
cas,filiu$  non  pofsit, fed  cxcraordina- 
rio  pocius  ,  a;quicacis  caula  indudo, 
concinnc,&cIcgancer  (atis,  proutdi- 
fertifsimis  viris  luliano  ,  &:  Vlpian. 
par  crac,  id  quod  in  vcroquc  adionil 
gcncrc  communc  &  arqualc  dccidc- 
banc,  eodem  verborum  cormpcndio 
pariccr  dccidcrunc,vtiIiiudicio  pofil^ 
filium  3gcrc,icfpondcntcs.   *  . 
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't  6^.  luxta  quc  intelligcndus  cfl: . 
'trK>  in  tjuliahus.tf.depofic.  vbi  did- 
*.cur,  filiumfamil.  depofiti  tcStc  agece 
^one,  func  enim  votba  iiiai  rfdfkagert 
fejfe ,  dc  a£kione  ipfa  intclligpnda, 
qux,  cx  caufa  depollti  ,  directa  fiho 
compccicvcexplicat  ibi  giolia,  &:  nd 
deaftioiiis  exerctcio ,  quod  non  iuce 
<direft<»,  fedclimfqaicas  moiiec,filio 
daiar^  pacre»  (cilicec*,  abfcnte,  & 
procuracore  eios»  vcio  4.  f.  fi  fiiios- 
tamil. 

-  70.  Per  contrarium  vcro  inccl- 
ligendus  eft  cex.  de  vciK  aftioDe  8C 
cztrcicio  illio«,  flenondeadionedi^ 
redla,  in  1.  in  fa£tum  ff.  de  obiigac.  t£ 
aftionib. vbi, /k?»»»  «^/««Ti,  inquit 
Vlpian.  etinmfiltjfamil.pofunt  exercere. 
Circa  cuius  cxplicacionem  anxie  la» 
boranc  Dodor.  qu^renccs)  qo^  ilam 
finc  in  fiiftom  a^onet»  quas£« . 
liosfiuml.cxeccerepofie>  yipian.  rcf» 
pondiC(  Rayoer.  enim»  Ban.  &  Bald. 
ibi  cxiftimanCjCas  cflrq,qu3C  dantur  cx 
cdidis,&  inccrdidkis  Praccorum.  Qux 
iencencia,  nimis  generalis  cil,  illaque 
idcircddifplieoiclario  d.l;ccim  filios» 
fiuniiiaStnum.^.Contra  quam  apertd 
etiam  facic  d.t  iiliusfiuniLi.illo  cicol. 
de  aftion.  dum  fpccialitcr  ibi  vnius 
intcrdidi  a^lio  annumcraiur  incct 
iiias,  qua:,  filio  compcccre,  drean- 
cor  i  cx  quo»  ius  idcm  6irc4  alias  qus 
CK  aliis  ifiterdiAis.delceDdQftt»  amiet 
gacum  cenfccur»  iuxca  rcgnL  J<  cikm 
Praccor  fF,  dc  iud.  c.  non  nc,  cxcr.  de 
prariumprion  Qiia  ratione  difplicet 
cciam  Barbuf.  inteUcdus  quo  mul« 
Cum  ampliac  d.L  i^  fa£him  >  &geAc* 
nliceriiimis  i]NerprcuMr,iii'liAt^ 
fivfiliosfiuniL  00Bi.7f .  VcriAs^tor, 
acproprius,  aftioncs  in  fa£tom  qoar 
filto  rribuuntur  Authorc  Vlpian,  in 
di£k.  l.  in  ta£lum ,  reduccndx  func  ad 
cegulamabeodem  lurirconfuic.  cdo- 
^ro,  &cxemplifioauro  in  dlft.  L  fi 
ioogtas.f  fi  fiUtMfiuDiL  ? t.iaiBUi|i^ 


&  explicac  Alciacin  didl.l.cumiiiius- 
&mihdrdi  princip,  ff.  fi  ocrcpecac^ 
Pro  quo  ponderanda  fiinc  Vlpianrf 
verbain  d.l.in  fa£bum,  qifacenusailif 

filiosfamil.  in  fa^um  aftiones  exer'* 
cerc  pone  •,  ccenim  ,  quociefcunque 
hututccmodi  adtioncs  a^quitate  iua- 
dencefiiioiff0ocfidnncur ,  qoac  ,nuna 
Tcilcs,nntaiciiitifeeWii;diob^ 
l.qooci4s  ff.de  pncfcript.  verb.fflnaU 
infticut.dc  intcrdifi.  cum  glolT".  vtro^ 
,  bique;  tiadic  Alciat.  d.l.cum  filiusfa- 
mii.lcnipci,  &miimulcum  exercitio 
earumdem  conceduncur  >  vc  «ideffi 
m  apud.Vlpian.  in  did.  L  fi  lcOkii^ 
n  HliusFarail  innuitiddnlmlfi^' 
confulc.  in  d.i<  in  fa^uffl»vceilt  verb/ 
txercetc. 

71.  £(l  autem  pcculiare  quid- 
dam  inadioncdocisprofe£licix  iilia: 
dataC)iUa  enim  patris.  &  filix  fiib  il" 
Unspoceftate  confticucae  Commonit 
cfl,  iuxca  I.i.  ^.qudd  fi  in  patris,  &  fi 
final.fid  lcg.  fcqucnti,  iun£l.i  gloffibi- 
ff.ioluc.macrimon.  In  quo,  a  reliqui^ 
profedicijs  feocrnicur  ,quic  cam  ho* 
dieriio,  quiiir  anciqoo  idre  fixxtUk 
ro.lidto  ^o^rontot  |  qood  Ter^  ad 
vejcercidnmaccinec,  regularicer  patrif 
cft,  vcnorat  glofT.in  dift.  i.  3.  &  fic  in 
hoc  cum  proFcdiicijS  ilijs  conucnic 
profe£titia  dotis  a£lio  :  cum  quibus 
lcin  illo  eciam  conoenit»  quia  cxcr<' 
ceci  a  filia  poccft  io  abfefttia  pairi».k 
fiUnsfiiniiL  fcrficnl.  Sed  pMD«Cd« 
procurator.  quod  pertinec  ad  regol.* 
ccx.  did.  1.  fi  longius  fifiliusfamiU 
vc  tradit  Barbor.d,  l.i.^.final.numero 
16. io  princip.  vbi  addic  ,  qu6.d^QC 
eafis  debet  nlia  admlcti  prsftin  can« 
tkme  dc  ratihabitione  pac<ls«  nam 
c^actio  ,  inquit,fitquoqtf^patrt» 
abfcmis ,  ncccfraria.eft  prsdictacau- 
rio  }adquod  ciiat  I.ii  cumdocem<^^ 
fi  paccr,illo  tituI.foluc.matrimon.qui 
tez.  loqniCor  ^draers^l»  kiMlftiquKi 
^atci  Qs>  doce  agic  abicnce  :till»i  «mif 
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cafujclccidjc  iunda  glofT.  ibi,  cautio- 
ncm  dcraro  nccenTariam  torc  ,  quod 
itidcm  probac  tcx.d  l.i.  ^.final.  Scd 
nccapud  Barc  in  l.fi  condahcc,  num. 
19.  cod.  titul.  qucmin  candcm  fcn- 
ccntiam  citat  Batbof.  hoc  inucnio. 
Ncc  multum  facit,  adtioncm  dc  do- 
tc  cfTc  quoquc  patris  ab(cntis  ,  vt  il- 
lius  intuicu  caucrc  filia  ccncatur-  (i 
tjuidcm  in  fpCcic  dift.  Icg.  fi  longius 
^Xx  filiusfamil.  vbi  filius  vtili  adio- 
nc  cxpcritur  in  abfcntia  patris',  cau- 
tioncm  dc  rato  piarflarc  non  tene 
tur,  quia  nominc  fuoagic ,  vt  cxpli- 
cacibi  Paul.num.  1.  &  Doftor.com^ 
munitcr  in  l.cum  hliusfamil.ff  fi  ectc. 
pecat.  &  tamcn  non  dubitacur  ,  in 
fpccic  dift.  §  fi  filiusfamil.  ac  ftantc 
gcnerali  dccifionc  dc  qua  ibi ,  dirc- 
adioncs  in  folidum  pcncs  pa- 
rrcm  rcfidcrc ,  prastcrquam  in  ccr- 
cisquibusdam  caufis  dcquibus  in  1. 
filiusfamil.  8.  ff.  dc  obligat.  &  ad.  vc 
fup.  tradidimus.  Ncc  criam  aliquis 
dubitac  ,  commodum  a  filroobtcn- 
tum  aftionibus  illis  patri  illico  ac- 
qufri  dcbuiflTcpcr  rcgul.  Icg.  placcc 
fF.de  aaquircnd.h.-crcdic.  Non  crgo, 
ratio  illa ,  quod  adio  dotis,  litquo- 
gucpacris,  ^oncludic,filiam  dc  doco 
agcntem  in  abfcntia  patris,  dcbcrc 
ideircdde  racocaucrc  ,  ciim,  ctiam» 
Tbiadio,&  omne  emulumcntum  in^ 
dc  proqenicns,  patris  in  folidum  cfl, 
&  zqutcaciscauiafilio  vtilis  conccdi- 
cur  cum  cxercitio  iliius ,  cauerc  non 
tcnccur. 

yt.  Vcrum  nihilominus  cxifti- 
mo,quod  fcripfit  Barboi.didl.^.final. 
num.i^.  in  princip.  dequocft  cafus 
in  leg.  fi  cum  dotcm.^.ioluto-,  cod, 
citul.  Pro  Guius  cxplicatione  aduer- 
tcndum  cft  ad  id  quod  fup.  fcripfi- 
mus  excommuni  Paul.  traditione  in 
didl.Icg  fi  longius  §.  fi  filiusfamil.nu. 
1.  poft  glofl.  in  1.  lcx  Cornclia.  §.  in 
lcge »  verb.  ace  cAUcrc.  S.  dc  iniur. 
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vt,  fciliccc,  cum  filius  agic  propcer 
pacris  abfenciam  ,  diftcrcncia  fic  an  ' 
agac  cx  proprio  concradta  ,  an  ei? 
paccrno  ,  primo  enim  cafu  non  ca.- 
ucbi^ ,  quia  nominc  luoagic-,  lccun- 
do  fic,  quia  canquam  coniunda  pcr- 
fona,  alccrius  nominc  admiccicur  ad 
agcndum.  Quo  przfuppofico  ,  ciini 
dosa  pacrc  profc^la,  &  adio  illius, 
pacns  &  fiiia;  fub  cius  potcftate  con- 
ftituta:  fit,di£l.  I.  t.     quud  fi  in  pa- 
cris  ,  &  §.  final.  fF.  (olut.  macrimon. 
quia  ,  quaccnus  ad  pacrcm  percincc, 
non  ex  filix  concradlu  pcrtincrct 
nofcicur ,  fcd  pociiis  cx  ipfo  pacris 
concradlu  quo  dotem  filiae  confti- 
cuic,non  poccric  filia  pro  dotc  re- 
cupcranda  ,  abfencc  pacre  agere  no- 
minc  fuo  proprio,  fcd  illius  nomintf 
quacenusad  illum  dos  pcrcinct  ,id. 
circo  cautionem  dc  rato  prxftabic 
in  eafu  ifto  ^  quam  etiam  pra:ftat  pa- 
ter ,  quod  ad  filiam  accinec ,  quando 
illa  abfcnce,  dc  docc  profcdicia  qu2 
illicommuniseft,  agic,di£l.  lcg.  2. 
final.  di£b.  L  fi  ciim  doccm.  §  fi  pa- 
ccr,iun£ta  gloft^.ibi,  vcrb.  (acisdacio» 
eod.cicul.  1.  non  foliim  qu^ritur, 
vcrficul.  Si  de  dotc ,  &.ibi  gloft.  if.de 
procuracor.  cradit  Barbof  d.  §.  final. 
num.31. 

7  j.  Filia  icerti  fola  de  docc  agcro 
poceft,&  ad  exadioncm illius  procu- 
racorcm  dare  >  ciitn  paccr,  Cuipc&x 
Tic^cft,iuxca  d.l.filiusfamil.  vcrficul. 
Scdpuco.ff.de  procuracorib.  id  cft,  fi 
curpis  pcrfona  fic,&  dc  dilapidationc 
fu(pcdus,vcinccrpr»cacurBarbofd.I. 
i.^.final.  num.i6.  vcrficul.  Sccundus 
cafus.Vbi  cradic aduerms  Alcx.inl.^t 
col.penulc.  poft  princip.  if.  foluc.ma- 
trim.hoccafu  filiam  ad  dotis  petitio- 
ncm  forc  admitcendam ,  eciam  fi  pa- 
tcr  exprefsc  contradicac ,  vc  cenuic 
idcm  Alcx.  fibi  contrarius  in  Auth. 
quodlocum,  num.3.  Cod.  de  collac. 
cuius  opinibnem  ibi,  vcciorcrn  dixic 

•  Claud. 
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• .  ..»  (^ap.  ZT.  VeFilij/amiLeMtraSuf  . 

•  jCU|i<Lin'(il.).  num.v».  E(  ractooem    fttn  t$mf*$€nter  ttnfiktt»  »  iia  chi^ 

^jfelipfit  Barbofcflc,  quiacumpatcti      ^    '   

Cucpis  eft,  &  dc  dilapidacione  fufpc- 
^lus  ,  prtoatur  pcr  ius  cotnmunionc 
a^ionis»  &  toca  in  perfona  hlia:  con- 
fplidacur  ,  idcirco  mcrico  %  adionct 
qu(  ip(i«$infolidamcft»(blavci  po- ' 
cc(l>  vcdixicBarbor.(i^$.final.num.  1 6. 
Yinceot.ibi  numero.f.&Paud  d.t. 
5.  flatimfcquenti.numero  vndccim. 
Quotl  cft  accipicndii  rcipcdu  a6lio- 
ni&  vcihs,  &  eiLcrcicij  tllius,  vc  hoc  ob 
farpeftos  pacernae  vttaE  moi«t  filic 
jConcejlamlntelUgatatine  ali^  fic»'^ 
lis  vttz  patcr  ad  agenduro  admitte-* 
rcrur,  aurcius  deprauamvoluntas  ad 
id  cxpcdarctur ,  ipfius ,  ac  filix  dos, 
patcrno  vitio  malc  confumcrccur. 
Quari  ^quius ,  &  iudtus  videri.4e-' 
.l>uit»  vcrtqueproaidereiprouc  pioui- 

•  lom  fait^.dum  in  pr^di£lo  calu  iSli 
filfx  agcrc  pcrmictitur,  ficut  &  cum 
patcr  abfcQs  cfl ;  qui  duo  cafus  xqui- 

•  parantur  ab  Vlpian.in*di£t.l(fg.filiU$- 
faqiiUverficulScd  puca.ft.dc  ptocu 


.  doccDS  ,  propter  turpicudlncm  po- 

crts ,  cocam  docem  Hlfl^  non  ^bqairii 
cum  iudicis  officium,  quod  5quii|ti$ 
caufa  intcrucDitc  lolcc ,  ad  compe- 
tcniem  vtriusquc  prouiHoncm  ia«> 
cerponi  debeat.  *  Etdenique  ^quipo^  ' 
tatiQ  ill^i  amborum  caluum  >  imdf* 
vna  8c  ea^em  deciilo  in  di£l:.verfical* 
S.cd  puto )  hanc  fitn^  lciitentiaBi 
icomprobar. 

.^y.  Scd  &:  liludaddcndupipu- 
to,  quod,  fi  pater  cuiato^lnn  habea;» 
turpicudiciis ,  &  prodigalitoiit  CMi6 
ilii  datum,  filia  paterni  vitij  obtencu 
ad  a|»cndumadmitti  Hondcbcar,  fcd 
curator  patris,  oodcmmodoquo  pa- 
ter.iplc  admitcerci^ir  ianis  moribus 
rcftfcucus^vc  probatce3f.d.l.n  cumdo- 
tcm  ^.fi/foluco,  qui  loquicorin  cura- 
Core  pacrisfuriofi.cuiusquoadhocae 
pio'digi  difpar  £aura,ac  ratio  non  eft; 
licut  «diucrso  ,  filixfuriofi  pareci» 
!.s,qui  curatorc  carcr,  agerc,permit- 
f c Eu t  i  habcti I r, iiaihquc,futio{'us,ioco 


4«t.  •  Et  4)oidi^m.^oa4-.hoc  ambo-     ab(cniis  1 1     fiirioros  tf.  de  (or, 
; ram ratio eadieimeft,ficonfidercmus,    .  diuillot.K  vbi oon  voce  ^.final.  If.a^ . 
quam  ad  abfentijecarum  fcripfit  Idc  .   fcg-ul.iar.  tex.  optim.'^d  propofiium 
yipian  in  d.  1!  fi  loogius$»ilfibusfil-    .-in  1.  fcd  fi.  vnius  ^  filiofamil.  ff  do 
fnil.fTdc  ludic.  •.  iniur.  Siccciahi,  ctfi  patcr  prodigus, 

X,  .74.    Vnde  infercur  ,  pacrem  ob     aut  furtoius  curatorcm  habcacqur 
malof  Titx  mores  paitem  dotis>ad  .  pcrcgic/tbfic,  agere  ,  filia;  permitte- 
^aamaftionemhabebat,non  amic-    tiir» vtindiA:^biblato.l.ifi^um 
tere,  tancumque  adionis  exercicio     tem.  Apparec ,  icaque,  furiofi»  a4l 
priuari  ,  in  filiam  cum  adlionc  vtili 
cranslato ,  &  dc  hoc  incclligcndum 
/ore  Vlpian.  in  did.  lcg.  filiusfamii. 
verfi6il.Sed  puco,  qoacenuli  in  cafa 
ilioi  filijecomperereaftionem  dedp- 
^te  »  refpondic.   Quod  non.  obfcurc 
"^dem  lurifconfulc.  probat  it\  I.fi  cum 
dotem.^.  co  aurcm  tcmporc  fF.  folut. 
rrfatrimon.  vbi,loqucns  dc  patrc  cu- 
iiVs  Um  curpis  pcrlona  fic ,  vcvercn- 
duin  fic,  ne  acccpcam  dotem  confit- 
jmac  >/(i^«f«>»  pnqoic,  ^Smim  ht^cit 
.  iiktrfiimdkm  ef ,  qmitenHt&  J$^h  ^ 


tem.  Apparec ,  icaque,  fiiriofi» 
piipdigi  ,  ad  id  de  qucf.agimus ,  can- 
'  dchicaufam  cfle,&  idem  ius,  &:  con-» 
^  fequcnccr ,  tcx.  in  didi  leg.  filiusfa- 
'  Imilverficui.Sed  puto.debcrelimica- 
rikVttton  pfoccdatjquando  tlurpi^p^^. 
ui>ac-dedilapidactone  furpcQod^ 
tns  eft  curacor.  Pro  qtio ,  deniq ue» 
pondcran^umcum  iudicio  eft  ,  VI- 
pian.ibi  loq^utum  fuiflc  in  patrc  fuC 
pcdxvit^,  quasi,fi:i]icct,  dc  iUoage- 
•ret»qttidodilapidatione  fufpedoset^ 
fet,ttnondcillo,qui  cutatore  ei  iam 
dacoy  iioi^fiirpeftos»  fiU  vc  cenoa 
.  F  4  &ma 


• 


Digitized  by  Google 


6S 


aiuiifeftus  dilapidator  habeaturt 
ouiquc  ificirco  curacoris  dacione  pro- 
mfskm  cxcac  * 

.7^.  Conucnit  eiusdem  iurlfco- 
/tiic^cx.in  d.i.d  cum  dotem  ^  eo  au- 
teihcemporC)  vbi,  Labconis  (encen- 
tiamprobans,  ait,  nec  ntmllud  qitotfue 
^fnbatnus  4jiied  Ldbe*  frobdt  ^  tionnunljua. 
fdtri  dtnciiMHdMn  Aclionem  ,  fi  tdm  titrfis 
ferfonn  fMtris y?/,  vt  verindumjity  ne  4C- 
ceptnm  dotem  confnmat  Qutbus  clare 
dcpr^hcdicur.Labebncm,  &  Vlpian. 
lurifconfutL  non  Fuilfc  hoquutos  vbi 
Curpi  acprodigo  pacri  datus  cfTcccu- 
Tacor,cum  nulhi  dubitatto  cfTc  pocuif- 
fcc,  hommcm'curatorcm  habcnccm, 
in  ludicio  pcrfcaut  pcr  procuratore 
abco^confticucuin  agcrc  non  ptiHcj 
dc  quo  iccm  coucnicptius  diccrctur, 
ccrcu  fbrcacceptam  doccm  illu  con- 
fumpcuru^quam  verendum,nc  coTu- 
mcrcc.  Exhocaucc,^  prxccdens  re.. 
folucio  de  no  pcrdcdo  dotis  c6n^odo« 
fed  exercicio  dCiraxaca^tionis  inpcr- 
fona  pacris  fufpcdxvica^.coprobac^r. 
^77.  Nuncpoflquimvidimusdc 
^iua  adlionc  cxcocra^lu  filij  oriun-. 
da,ciusquc  cxcrcicio,proab(olucione 
prrcfcntis  articuli  rcdat, \\ de  pafsiua 
vidcamus,quando,  &  quatcnus  cotra 
'  pitrem  detur. Et  pro relolutionc,pro 
reguiaprzmittitur ,  quod  patcr  pro 
filio  noa  ccnctur,nec  cx  concra£lu  il  - 
iius,l.i.C.ne  'fihus  pro  pacr.  vel  pacer 
pro  61.  qU2  c&mpn  fallic  inaliquibus 


lit,  non  cnim  vlla  de  pecu^d  ouctcit* 
p9ta  a6tio  in  iure  iiiucniiur|  fed  dici^ 
Cur  aOiu  de  peciilid,  quaii  coginotnl- 
tiBtioqueedam,ilue  adic^ib qualicA* 
tis  ipfius  a^ionis  quz  naiciturcx  cd*- 
tradu^vt  nocat  glofT.pcr  tcx.ibi  in  I. J. 
^  (i  fiiiusfamil.  vei  (etuus,  vciiic.  Cui 
congruit,  vcrb.,mandati  ff.de pccul* 
quam  fcquicur  ibi  Barc.in  6n.  notabi. 
iem,  &  comunitcr  approbatamdicic 
loan.  Baptifl:.  Caccialup.  in  rcpet.L  . 
frater  i  fratre,nu.ii.  vcrfic.Et  primd 
fcias  fF.'dc  condift.  indcbit. 

7p.  Et  hanc  quldcm  a£bionc,ifi 
pcrfona  efre,&  non  in  rcm,aduer5us 
Antiquiorcst]uosdajn  probatBart  in 
d.i.fraccra  fratrcnu.z^  pertex.m  §. 
in  pcr(()nam,inflit  de  a6lionib.  &  in 
l.fumma  cu  ratione.in  fin.fi.dc  pccul. 
dcfendit  Fulgof  d.*i.fraccr  i  fratrcn. 
5<».cu  (cqucnci,' Caccialup.Jbi  nu*.  ij.  • 
Vbi  adhoccitat  glolf.ln  1  dcpofui  ff.dc 
pccul.quc  cfl  in  v^rb.damnandu,qua 
ctiaallcgauic  Bart.in  l.i  n.iz.illo  cjcuL 
vbi  candcm  ^enccnciam  probat.  *. 

80.  Scirecciam  oporcet,  aftion^ 
iftam.qu^  de  pecuUo  in  pacrc,vci  d<».- 
*fni'nu  compecicnaCiuam  cfre,ab  obU> 
gatioDc,  fciliccti  cdlcbfaci  cocradlui^ 
veluc  a  macrc  nacam|vcc6cra  Cyn.ift 
l.dominu.propc  fin.  C.quod  cumeo 
quimaiien.  poteflat.cfl,  daciuiafle* 
cccemt  id  efl,a  nulUob*igacjoneorca» 
fed  ^  lcgedacara,-(enecBarc  in  d.l.fra. 
tera  ftatrc.  n.z^.vbi  dicic.phircs  Icjjr.- 


«afibus ;  intcr  quOs  frcquens  in  furc '    dc  hpc  c(rc,videlicet,  hj  in  §X\  filius« 
noftro  efl:,  &  principalis,  peculi)  ca-     famil.&in^.Iulianos,  &^.fedfi  filhis  * 


fus,  quod  fiiius  habet  ex  volucaCc  pa- 
fcncis.intra  cuius  vires  patcr  ipfe  te- 
netur  cx  concra^u  filij.vc  probac  d.l. 
1. 1  il  quis  cum  filiofamil.ft.  dcpecul. 
&  fercper  coc.  illum  ticut.  ^.ailiones 
auccm,&  §.  fuiu  pf^icfea,inflitut.de 
a^ionib.&  fqpcahbr, 

78.  Dicitur  aucem  ,  aftione  dc 
pcculio  pacrcm  ccncti,n6  quali^a£kio 
dcpcculio,proprium  aitionis  nomen 


fF.dc  pecul.I.depofici,in  princ  fFeocf. 
ci^ul.  1. 1.  mcrito ,  ibi ,  produci  ohhgx^ 
tiontm^  fT.quand.de  pecul.ad.  annal. 
jcft.fcqwtux  laf in  rcpetic  d.  I.  fratcf  a 
fracrcnum.ji.crrca  princip.  Caccia- 
lup.ibinu.i4.Fulgo(.nu.j5.quitamcn 
addic,  qiibd.qura  fummaope  dcFcre- 
dum  cfl  vctcrum  Dodor.authoritatj, 
vcCyn.  faluccur ,  iiiliis  fenrcncia  in- 
Ccliigcnda  cfb  rcfpcdlu  luris  ciuilti, 

vr^ 
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vc>  rcilioeWiiirehoci  dacioafit  adio» 
fcdiorepidpcocloiDaciua.  Vccunque 
ver6  circa  hoc  res  fc  habeac  >  i]luci 
conftatjCcncri  pacrem  a^lioncdepe- 
9uUo  orca  cx  £Jij'Gocca&u,  id  cil,pco 
peculio»^  intra  vicetiilinsv  Qaod  de 
•doeocicio*  &  pro^icio  eft  incejli- 
geodoiDihoc  cnim.ftilladtDigefto-. 
rum  iurc,  quo  Upc  cauctur,  patrcitt 
dc  pcculio  tcncri  pro  Hhj  contraftu, 
xquc  dcCcrminabacur,  &  pacri  xque 
aqquuebacur  quicquid  filius  fub  po* 
ccftateillius  poGcos  acquirebati  uoe 
ex  caufa  profcditia,  liue  exadQeDCi<» 
tia  acquificum  diceretur,  iuxca  rcgul. 
1.  placcc  tf.  de  acguirend.  hzredic.  l. 
cutn  filiofamil.  t^.  delegac.  t,  1.  i.in 
phncip.ff.ri  a  pareut.  quis  manumiin 
fit.tt  eftrecepcifstma  condnCo,  qu4 
lace  comprobac,&  pluribos  ocDacPi- 
sel. in  i.i.  I .parca  ou.^. cook  fequen* 
fib.C.dcbon.matcrn. 

8i.  Nccobibc,ri  dicatur/iceuc- 
nirctvc  pacer  dc eo  quod  iuum  pleno 
ioreeft,  filij  concradiini  impleie  tc^ 
jieacor,qood,iori$  re^olis  oboiareivi- 
dccur)CuUitar  enlm  (acil^  dilficulcas, 
fi  aduercatur,peculium,prouc  iniurc 
noftro  accipicur,  vbi  dicitur,  pacrcm 
de  illo  pro  Hlij  concractibus  ccneri,id 
cire,quod  filius  habct  permiflTu  pa- 
f&i^  forb  coios  poccftace  c(l,  lcpari. 
tom  4;  racionibos  pacemis ,  vc  filius 
ipfc  illo  uegociecnr*l.depofiti.$.fioal« 
ff.de  pecul,  vbiad  hunc  fcrc  modum 
Tubcronis  dcfinitiorcfcrcur  fcrui  pc- 
culio  afsignata  ;  vbi  vcro  dc  pcculio 
ioceltieimosptoiic  cefpicicpateroam 
acqojucionem  iote  patriac  poteftacifl 
indo^m,  nutla  adminiftrandi ,  (ea 
pcgociandi  faculcas  filio  inillo  com- 
pctic.  Vndc  diffctcntia  cft  inccrpc* 
cuniam  pacns  qux  cft  pcnes  filium, 
&  tnccr  pecuniam  pro&fticij|tn  qus 
ad  filij.pecoliam  pertinet,vcnot»oic 
^lofT.magnatn  d.  1.  firater  ^  fratre»  tn 
{icincip.  Nam  peeoniacpatfis  aMUam 


^amil.  contraBu* 


filius  ius  habec,neoadminiikarfDD&- 
profc^ci^  ver6  pe<oni%  fea  pecolif* 
ctfi  dominium  patris  fir,  adminiftra-. 
tio  competic  filio,vccxplicant  CrotL 
in  repctic.  d.  l.fiate£  a  frattc,  num.ju 
Cacdalap.ibinnm,ao.  Cum,icaque» 
ecfi  pecoli  j,  prooc  bic  accipinMiSi  do-» 
minium  patris  fitiadmiolftraiio  iam& 
illius  filio  competacpermiftuparen» 
tis,nullapatrificiniuria,n  de  pCGulid 
Ccneatur,  acconueniacur  pro  filij  cd- 
tra£libus,quorum  gerendorum  facul* 
catem  iile  filio  cooce6it  ip4i  copcefc 
fione  pecuiij.  QuinimA,fok>pa<BBaif 
adio  non  darctur  in  patrero  proptet: 
fili)  concradum ,  noo  eftcc  qui  cuttt 
filio,pcculij  intuitu  cotrahere  velter» 
non  magis  quam  fi  non  habecec  pe-* 
oaUoffl»  Ho€auteius,pr{cp|l||ni^' 
asqotcacis  caofit  indodun  4»  11^1^84 
pacerrealiter  non  concrabcrec,  de  p»> 
culiotamcntencrcturl.i.  ff.dc  pccuU 
vi  i  cxplicatBart  num.8.  Dcc.in  i.C3K. 
pa:nalibus,num.t.fr  dc  regui.iur.  • 
8a.  £x  qoo  Iaf.tn  repetlt^ J.fta-» 
ter  afiracfe*  no^i  a.  aduecsib  i»mnni^ 
BemfencentiaiDifii>iiagoneiB  ftcn«i 
Cus  probar,patrctnde  peculio  tcnerij^ 
ciuiiitcr  &  naturaliccr :  cuiu$contra<* 
tiumcenuic  Azo,  qucm  rcfcrt,  &  fe-* 
quicur  glofif.magnaibi,  in  yccficSecl 
Aze  dieit*  oo|as  fcnteaoSMB  proba( 
ibi  Bart;innD.a8.^f9gBtjM«i|.  a44nf! 
FttlgoCnam.54.  icicm  ccncc6art.inl^ 
I.  num.14.  cum  fequcnti  ff.  dcpecuj^ 
communcm  fatetur  lai.  d.  1.  firatcr  4 
ffatrcnum.jt.  &  cam  fcquucus  Qaoi 
cialup.ibi  nn.17.qoi  tenaot^adloiiiiii 
de  peeoli«4ciniMr(^ntaxat,ai9  etiaai 
AiMtotaliobligptioiid  oriti.,  qoamoif 
ailem,cradunr,<nat.ufalisobIig^cionis 
efTcAu  habere.aut  H6bam  natucaJcm 
propccrauthoHCaCcmftatuent;ium,vc 
euepicin  (eoteiitia  jniofti  iaca,prop. 
teriodielsaiidioiicatem.  £tcoffli|ia« 
nis  rencentrx  prxcipua  ratio  cftyqolB 
vbi  4c&6iC€Oii<cnfus,  obliga^ionatiij, 
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ralis  dari  nequic  |&  ad  pacris,  ac  do 
miniobligatidncm  pro  pcculiO,dcH- 
Cic  Coitfcnrus  illorum,  qui  eciam  ali- 
quando  inuiri  &reniccnccs  obligan- 
tucvcin  I.fiquis  fcruum,vcrfic.final. 
iF.de  pecul.Scd  Iaf.d.nu.ji.& Coraf. 
eum fecucus  d.l.fratera  fracre,nu.^4« 
qui  concrariam  opinioncm  euencur< 
refpondenc,pacris,&dominicon(cn> 
fumadefTe,  in  ipfapcculij  cdcefsione 
prxdicu.cacic^,  fciiicec,  &imn1icic^< 
iuxca  cradica  per  Barc.  d.l.i.  ft.de pe- 
cul.&  qu£  fup.diximus;quod  fufncit 
ad  nacuralem  obligacionem  produ- 
ccndam  incravires  peeulij. 

Idcirco  aucem  pater  ^  tc  do« 
tninus  infolidiim  non  Cenencur)  fed 
incra  vires  peculij,  quia  voiuticas  illa 
implicita,ad  ccrcam  pcculij  fummam 
quam  filio  pacer  ,  6t  dominus  fcruo 
pracftac,  coardata  eft ,  vicra  qua  obli- 
gan  illos  cx  concra6lu,cui  nullo  ruo- 
«io  cxprefs^, auc tacit^ contcnfcrunc, 
iniquum cnfcC}  cradicBarc.d.l.i  nu.ii. 
Crocc&Caccialup.d.l.fraccra  fracrei 
vccrquc  num.i^.  Qiiod  fic  accipicn- 
dum  eCl,vc,  fi  peculium  a  pacre,  vcl 
domino  dacum ,  poflea  negotiacione 
filij,  autfcrui  auftum  fic,  aucdiminu-  ^ 
tum.fcmpcr  intravircspeculij>&  non 
vlcra,  paccr  ,  &  dominus  Ceneancur, 
Crcfcitcnimpeculium  &:  dccrcrcic  I. 
pcculium  nafcicur  flf.dc  pccul.  Ec  in-- 
dc  deducicur  quod  pacri,auc  domino 
debcrur  l.dcpofici  ^.final.  infin.eod. 
ticul.  ^.cum  aucem  qu.Tritnr,  mftitut. 
quod  cuin  co  qui  in  alicn.poccfl.ell, 
Filiusvero  ipfccr  conrradu  a  fe  co- 
lebrftt»  non  incra  pecuiij  vircs  dun- 
taxat,  (ed  infolK+iim  ccnccur,  I.  fiquis 
cumfiIiofamil.ff.de  pccul.&  ibiglolT. 
tradic  Barc.  &  alij  pofl  eum  in  d.  I.i, 
nunl.  17.  vbi  adhoc  tcx.  notabilcm 
dioit ,  in  I.  cam  ex  contradlibus  ft'.  do 
iudic.&  Scribet.  in  d.l.fratcra  fratre, 
Salyc.in  i.t.  in  princip.&  in  I.nulla, 
in  princip.pcrtex  ibi  C.  quodcu  coj, 


ade6  vC  6c  in  perfona  illiiis  fieri  ctt* 
cuCiopofsit,  decrudendoeum  incar- 
ceremtvt  probac  I.  penult.  iun^a  l.t; 
Cqui  bon.  ced.pofV»  tcadic  Barc.in  (. 
^•^.fed  v(rum,num.i.  aduetsus  gloIT» 
ibi  verb.  conuchiri ,  if.  de  minorib. 
idem Barc.  in  1.  fi  dubicecur  ^.filiusfa- 
mil.  num.  icem  i.  ff.  de  fideiuITorib. 
CroCc.in  repec.d.I.firaCer  a  fratre,nuw 
15.  Coraf.in  pr^lud.  eiusd.  Ieg.nu.5ii 
&  fiiperccx.num.(J^.Quod  incelligc, 
patria  potcflaCc  durantCi  nam  filius 
ab  illa  libcraCus  ,  pro  conCradibus» 
quos  fub  ilia  conftlcutus  celebrauit^ 
non  teneturinfolidum,  fed  in  quan- 
tum  facere  poteil  l.z  fF.quod  cum  eo 
qui  in  alien  poteflat.eil, l.i.l  fi  exalip 
Ceod.Et  dc  hoc  infr.dicemus. 

84.  Hoc  auCem  quod  dc  pccu- 
iiari  pacris  oblig^cione  diximus  eit 
concra6lu  fili/ ,  cciam  lure  nouo  pro< 
cedic,&  circaaduencitium  pcculiumi 
vbi  pacer  illud  tilio  concelferit  ia 
caufam  ncgociationiSitensbitur  cnim 
de  peculio  ex  contra^u  fili| ,  ita  vt 
pro  implemenco  iliius  ficri  poisiC 
cxecucio  m  proprietdce  bonorum» 
qusfilij  e(l,fimulcum  viufru£(uqui 

f)ertinetad  pacrem,  vC  probacBart  ia 
.  Ci  finica  f  n  de  ve6tigalibus ,  num. 
penulc.in  fih.if  dedamn^infefl.cuius 
fenCenciam  lace  defendit  Alex.  ibit 
nunl.w.prsefercimex  verficul  Etpti- 
vaa  non  obdat ,  qui  pro  eadem alle- 
gat  Bald.  in  rubr.  C.  deexcrcit.  a£t. 
quemetiam  prO  illa  allcgat  laf  in  §. 
adione$,num  15  inflit.  deadtion.fe* 
quicur  Lufitanus  noder  Mendez  de 
Caftro  inl.culmoporccc  i.pact.num. 
ij^.  C.de  bon.  quz  libcr.  &  fccun- 
dum  hanc  fenfcntiam  intelligitBarc. 
loco  citaCo  gloffi.  in  I.  etficondem- 
natus  ff  dc  noxaIib.&  Ccx.in  I  cum  & 
filijfamil.C.qui  bort.ccd.  pofl.qucm^ 
pro  cadixic,  cfTc  rotundum  ,  ibi ,  vet 
(juodp/tire  voUnte  pofiident.  Atquc  ici 
apparet,quddrebeneperrpc£ka,nuUa 

diffc- 
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diifefentiti  ed  iutec  pcculium  pro 
leftttiimii  &  Adttetitiltum  i  riquideitt 
deilcldendtid  ienetut  ^tftet  qilattf- 

tiusad  eum  pcrtitlet. 

Quodverd  Caccialup.aitihrepet. 
d.l.fratcra  fratrchU.is».  intcthoc,& 
illuddiftcrcntiam  cire  ,  inquichsj  do 
aduentitio  patrem  hodicnoil  teneri> 
Iic6c  prd  iUd  cotittetiiti  |Mi$it  H  le^ 
gitimtts  MlmiHiftratbti  eit  l.f.d.  dd 
bon.  matern.intelligetidum  eft.c^uan- 
do  filius  qui  peculium  aducntitiuni 
habct  i  ncgotlandi  cum  co  poccfta^ 
tem  a  patre  lcgitimo  adminiftracord 
iion  acce|>it :  tuuc  coim,  ii  ncgotie- 
tur  >  6£  tfs  alietlutii  inide  cdti£ahati 
quia  tlulU  Iil  hdc  pareitcit  toluiicas 
expre(ra,veltacita,&  impllcita  repe- 
titut,  nontcnebitur  patctj  fcd  filius 
infolidiim cx  concradu  fuo.iti  vt  prd 
illo  eiidcutio  £iat  in  bonisadueatiti}S 
quacenus  ad  filium  pertinent^faluo, 
feOieetj  «fuftoad  parefitis  t  Irtltf  «afa 
Ifto  tnuiit  Saljrd.  in  l.final.  C  de  vfur^ 
tei  iudic.quem  refett  Alet.  d^.  iide 
Vcftigalibus  nu  fr. cdl.id  &Jleqtiitur 
ibi  col.ii.portmcd.  Ecitacft  tcJncn- 
dum  ,  quanuis  Mcndcz  contrarium^ 
probcc  d.i^part.  I.cum  oportetnumi. 
1)^  exiflitnatfs « in  cafu  ifio  ift 
(roprietatef  {iTdile  f^eri  eidectitlonenf 
pro  dcbico  ^lij,fi^allegat  ^art.  d.  §.  Ct 
de  vedtigalibUs  rium.pcnult.vcrncul. 
Vel  melius  ,  vbi  hoc  non  dicit,  neo 
alij  quosin  eartdem  fcntentiam  citac^ 
fed  quod  ia  tali  cafu  patef  cH  filij 
CoHtraafd  dejdecifiIi««<fiieAtitttf  fioif 
<eiietut,fidt:uli  poiicft  filius  praeiudi'' 
^are  {qifod^oqtiidetif  faccot  libeni- 
ier'  t  fcd  ciim  dicimui,  in  ptoprfccatd 
adoentitiorum  filij,  cxecutioncm  fic- 
ftd#bere  pio  debito  iiitus,(aluofcm- 
|rer«rafrudil  pacris  intellii^innius,  cix 
ref  jldifKiflSftrttiotfe  itaf  vtaintefli  pe- 
ikei  eum  tffafiente  |  icaf  n  bdt  dncre 
frife^^f  ptoptictii  e?tecucioni  mandc. 
turiablqtfeairquo  pactii  ptatiadicic^ 


ficut  euenircc  in  cxecutione  facieti^ 
6a  ptd  debitdfllcfMus  io  bobij  qub- 
tum  ililddiit  litfberet  prot>rietatetll 
Vfuftttattpt;il»aliUMlrcti)aheiite.  tl 
in  pr^diftc)  cafu,fl  prbprietas  iiJij  eicd- 
tucioni  (atis  non  lit  >  prd  reildUe  fiet 
iii  perfdna  illius,vt  cum  filius  excoh.i 
tra^u  slfegefto  dcbitor  efficicur>qui 
Itotl  liaBtt  tPtukl  ftlbat  i  iiixca  fud^ 
di^  ^ 

Sf.  Adc^  autetii  a&d  pecd. 
lio  quar  dirigitut  ili  patrcm,  ex  cotl- 
fcnfuillius  tamctfi  vclaco  d^im[$1ici- 
to  proccdiCvt  illo  non  pr^cxiftcnto 
C«()'etatiio,Vcrbigratia>  ii  patctfilio 
pecttliutn  cdncefsit  fn  ceriotnic  do. 
ftiiiattttfi  hc^otlatidnii  gttiMii  puta^ 
itinierces  IndtcaS  comp^iraridai  >  U 
diftrahendasj  fi  cnim  il(e  cii-ci  alia 
ncgotiatiis  cft,&  ars  alicnu  contraxir, 
tanquam  cx  proprio  ccJntradlu  tcnc- 
bitut,de  peculio  tero  ihpacrctnadiio 
iioff  etit.C(iittttatio  dl,(|ui4fldc6ii. 
tradium  i  fllld  celebratttffi  dixH  caU- 
fam  a  pslrence  defignatamj  cenat  in* 
tcrprcta^ua  il(a  volijhtas  ,  fine  qua^ 
cum  obligari.inicjuufti  cflct  I.qiiicuh. 
quc  §.  non  cameh  pmhe,  i.  fcdec^ 
pupillus  ^.cofiditid  de  ihiiitor.a^. 
f  ejfdeffl  ratiofie,ifi(lit.  quod  ctttif  lUr 
qiii  in  alieh.  poteft.  Irbiittf  deddititf 
,  circ^  cdntra^uin  cuih  inftitore  geftft 
extra  catifam  cut  prscpofitu^  fuerac. 

Et  prsefens  cafus  ad  ihiittonaoi 
pcrtincchon  ad  de  pectilio  a^fohe; 
in  illo,  htamqUctaliui,  iofticoris  loed 
lfabefidttierit,4ttieififtitori[fadEid,alf 
illa  <\M±  de  peeufio  dacui',  ificer  alitf  ifl 
eodiifertf  qu^d  ihfticorla  ^  iietti 
exefcitorfa,c6hipetitconfraeurhqui 
aliqucm  fiutf  fub  fua  potcftatc  con- 
flitutum,fiueextraeam,  certo  ncgo- 
ciacionis  gchcri  przpofuic :  de  |>ecu-' 
lid  vetdr  datur  tfHid.  cdnmi  patreoi^ 
vcf  domihum,  qui  fiHo,veI  fcrudpih 
culium  cohcefsic  fi  nnplfcicer  vc  negd- 
tiatecut  nullff  decermioaca  ipecid 
F  4  ficgou 


Diyilizua  by  GoOglc 


negodadooisivc  <locec3«rc>in  }.i.ntt. 
9»U  io£de  pecal<Caccialup.d.l.fra- 
cer  a  frarretno.itf.  Quapropcert  cttm 

infpccie  propofita  cafus  lit  depatre 
qui  filio  pecuniam  conccfsit ,  vc  ea 
certum  ncgotiationis  gcnus  cxcrce- 
xcc,  pro  concra^ibus  ab  illo  gcilis 
circi  negociacionem  pr^fcripcani  tlli» 
nonde  peciilio  cenebicur  pacer  i  fed 
inftitoriaadionc.QujB  quideminfo- 
lidumdaiur ;  &  in  hoc  ctiam  diffcrc 
hxc adio,&  cxcrcicoria,ali  ca  quar  dc 
pcciilio  elt.vc  probac  tex.ind.l.i.ff.dc 
pccul.ficjbi  Bart.d.nu.j).&  lo.  ♦ 

'  %6,  i£x  prcdiftaiattceni  ratione» 
qoa»  pacreni  depeculio  ceneri ,  dixi- 
mus ,  ex  concrafta  i  filio  ceiebrato, 
infertur,  illum  dc  pcculio  non  tcncri 
exdclivVo,  aut  quafi  delido  fil  j.quia 
parends  voluncas  ,  (cu  conjculus  in 
pcculii  conce6ionc,  quoquo  modo 
«d  id  confiderabtUs  non  eft ,  quan:. 
comcttnque  cum  ttben  ftdminiftra> 
tione  peculium  GoncefsifTet- cum  nd 
ideo  magis,pcr(icndi  pcculijpotefta- 
Ccm  conccfsifTcvidcaxur,!.  fifiliusfa- 
jnil.i.in  priacip.  if.ad  Senat.confulc. 
Maceiion.  l.concia  itiris.  f.fi  fiUiisif/ 
.depaft4.61iusfiimil.  in  princip.  tf.  do 
donacion.  Atque  ideo,cdmneroo 
propcer  nlreriusdehftum  puniri  dc- 
beac  ,  &  deli£ta  (uos  c.intiim  tencanc 
auchore*.  I.  diui  tracrcs  ft.  de  iure  pa- 
cronac  l.crimen  ff.do  pzn.l.fancimus 
Cxod  Cicot  kii  quis.in  (uo.^.legis.G. 
(dls  inoffieiof.<el^smenc.coareqiiicory 
TCpropcer  filij  deli^bu  ad  qtiod  nullt 
patris  modoaliquointcrucnitvolun- 
tas,non  tcneatur  de  peculio,  nifi  qua- 
tenus  peculium ,  locuplctius  fadum 
cft  inde,vt  probac  d.  I.J.  ^  ex  furciua 
^elpf^cilllf.iit^^lNiilibus.&ibi  gloif^ 

&'Bi#ii:!n^.^<  ff.^tegnl.  lur.  1.1  ^ii 
Hliusfainii.  £de  bis  «{^deiecer»  Vel 

cffader.tenetgioff.  nnijgna  in  fin.in  I. 
tam  ex  contradibu^  (f-  de  iudic.gloff. 
ijy^lifniiQciilji.  vccb.  locupLcciu&.C. 


qood  cnm  eo  qot  in  aUen;  potelbl^ 
pftyTbi  qoacBor  nocaceafiis  in  quibiig 
dacor  adiode  peculioin  quantum.^ 
Iocuplctatum,&  nonin  plus.  Quan- 
do  vcrOjlocuplctior  fadtus.quis  dica- 
tur,&  qualiter  probctur,  cradic  Dec. 
in  l.cx  paeualibus,  num.  4.  U  iF.do 
reg.iur. 

87.  Hino  eil,  ({uod  pvoptir  filii 

deli£lum  quo  incidic  in  p^nam  coa* 

fifcationis  bonorum  ,  profcditium 
peculiiim  non  conhfcabitur ,  vt  pro 
cci  to  tradii  Angcl.m  l.fi  filius,  nu.5. 
ff  dedamn.infe^.fcquicur  AJex.in  L 
fi  finiu  f  n  devefttgaltbos  nQm.yo. 
eod.cicuI.Luntanus  Cald.in  Lficura» 
torem  vecb.  Izfis,  num.ii^.  vcrficul. 
Pjri  quoque  C.dein  integr.  rcftiiur. 
minor.  vbi  pr^tcr  Angcl.  6i  Alex.  ad 
idcm  cttam  rcfcrt  Ciott.  Segur. 
Suar.in  locis  per  eumcicacis,&  plurt* 
bus  cicacis  communem  cradic  U  fe^ 
quitur  Couar  lib.a.var.c.8.  num./* 
vcrficul.  Sic  (ielinquente ,  Lufitanus 
Mcndczdc  Caftr.  in  1.  cum  oporteC 
i.p.irt  num  55>  C.de  bon.  qux  libcr, 
vbiad  hoc  dixic  ciTc  tcx.  cxptciiuoi 
in !.  fC-  debott.  proifirripcor.  ar  con^ 
muoem  peaeum  optnionemXufica- 
nus  itcm  GafparPegad.inlib.quaB* 
(lion.  fifcal.  qu^il.  6.  nura  5.  &pofl: 
omnes communcmomnium  fc  ntcn- 
ciam,&  vcri(simam  eflc,  lcriplicplu- 
ribus  citacis dodiisimus Tho.Sanch. 
in  prsoepca  Dccalog.  lib.  a.  eap.  15. 
qHaiit-J.num.i^.  Ecdenique^oqueiis 
in  confifcacione  lMnonim  propcer 
crimen  h^refis,  ica  cfTe  concordem 
omnium  fententiam  fecundum  Si- 
manc.de  Cathohc.inflit.titul.^.uuni. 
So.fcripfit  Azeued.eam  fecutus  inl. 
ii  cicul.5.  lib.8.  nuni.ait.  noo.  recopiU 
Ec  a<l4ic  Angel.  d.  1.  fi  fiiius  Dum.|. 
vetficol.Cencludeergo^qudd  ctfi  fi- 
lius  exprefTam  potc(larcm  donandi, 
&:  difsipandi  pcculium  a  pacrc  acce- 
piiicc,  adhuc  np  coiiicabicurpfopter 

illius 
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iilic»  «MiaiMtii^oii  «|>pelkitioiie  ido^  fi  fiiiici  f  fi  dc  ireftigiyibiis,  fi0tt>.  M  i 

Hacioiiis,  coniilcatianoR  vcnicyn^  liulc.  &  vki.fo.^.dedainn.infcd.  Aa*^ 

inpocedacc  difsipafidi.dc  dcii^oco-  'gcl.in  ^.fcd  vctereS»  ti(l^l.i^fin.iiiAtf;; 

giiatumincclligicur.  nc dclinqucndi  de  noxalib.aftion. 

materiadaca  videaturi&;  cum  Angci.  Sed  (up.motadifficultas  adhuc  vf- 

crinfic  tmoi.  iljt,  fcquicur  Alcx  d^H  ^cc-.fi  chiai  idco  cxdciicto  iilij,.paceif 

•  ide veftigalibwsi  n<im  f  o  U  alij-quos  de  pectilio  l^n  c^nclur ^  qiiia  ( vc  di- 

rtferi»  Ae  rei|uictir  Sanch.  d.  cap.ijld^  ximtis)  in  ca^fain  deli£H,addiiiiiftrA« 

i|02(l>  )i  num.  id.  t|aod  eft  nocan-  cionett)  p^culij  ilon  vidctUr  concef- 

dilini.      '     '  ijfTc,  &dc  peculio  patcr  Hne  volun^' 

Qiiidver6ccantra,an  propccf  dc-  tacccxprefla  ,  aiit  taciraobligari  nc- 

lidum  p.atris,pecuiium  protc^iciunl  quic;hxc  cadcm  racio  ,  concludcre 

coHrcari  ^orsit,&:  debcac,  ctadicBarCi  pariccr,  vidciur,vc  necpoilcondem. 

in  1 :3  j^.Ted  v<ru(n  fF.de  minorib.  &  in  tosicionem  deliAi,ad eam^Kftio  die  pc** . 

d*.]^fi  devedigalibusavbi  Alek.exnaw  tntiodecarconiia  patreiti,  qui,  vcM 

'  4f^Cduar.d.c  8.  num.y.  verfic  Hti>C  canfiim  deliftl,petuii/admi(iiftratio- 

apparct,  Calci&ilij  quoJ  rcfcrc  difl.  ncm  non  vidctur  Conccfsiflc,  ica  co-- 

num.  119.  vcfncul.  Hinc  non  minor,  cefsiiTc  non  vidccur  ad  cxoluendaoft 

Sanchez  d.iib.i.c.i^.cjuxfl.j  pcrcoc.  ^ondcmnatiotieni  dciicti. 

Pcgad.diquaed^^.        veriic.Econ-  8p.   Pro  rcfponfione  camen  co* 

.  ners6,qui  it>tfad.quaft.na.x.ex  com-  ^caififbrcddicwoisitiideopblilcotii. 

9iudtccadti!,caftrcnrepeculium  noil  dcmnationem  nlij  ,  fiacreiti  ceneri| 

publicari,pub)icacisfiiij  bonis, fcd  pe^  qoiadum  peculium  mioCOiiceisic^tU 

ncs  pacrc  manerc.p^r  l.fi  fil(us  C  dc  lius  libcr^  adminiOrationcm  incel- 

bon.damnat.de  quoCouar.locopro-  ligicur  quidcm  conccfsififcnon  ca^pc 

xim^  ciTaco,^!:  in  num.fequenri,circa:  ad  a6tus  illos,qui  iracurafua  iilio  iunt 

aducncicium  idcm  cradicplu^ibusad  damnofi  .^idcifco  ,  quia  deli^a,£c 
vctumqae^icatis  |  &  de  vcroque  agic '  quafi,delida  t  aatora  (tii fili<f nodiBa  4 

Azor  in  inftitucton  moral.  lib.z.c.xz.  fuiictcx  illis  notf  dani^  (Sbticra  pactejBi . 

qur;t(h7.&.8.  com.  t.  Tbom4$^flh.d4  fSoQ  3e  pecolio ,  e;t,ri[Ciooe  de  qoii 

lib!z.c.iy.qu^ft.i  &r  I.               *  fop.  Qiia  ctiam  ratioivc  venit,  vccx^ 

88.    Ex  quibus*difhcilis  redditur  filij  dortationcnon  cciicacur  patctdo' 

cex.  in  I.  ccfi  condcmnatus ,  iun^a  i.  peculio  :  ccenim ,  apud Inrifconfulr* 

quocics,  proximc  ptaeccdentc,  £  def  £iiumfamil.donate,pei^dore  eft  1. cd*- . 

noxalib.vbi  ptobatur ,  poft  cofidcm-^  txk  iuris  j(i  filios.£dc  paA.l.€litufi»» 

nacionent  fitii  ex caiiia  de(i&,patrein  Inil.  ff.  de  doftatioA.  Htnc  ctiam  efV 

dA|iecolio  tencri.  Quicexiiitcllfgi«  .iion*yaIere  motuam,  quod  filinsfa^ 

tiir  fccundiVn  dccifiohcm  tcx.in  l.j.  .mil,  fccic  a\;cri  fub  patna  potcftaco 

^-idcfn  fctibrc  ft.dc  pccul.  ?c,(ciliccCi  /oonilicuco;  cum  enim  talc  mutunm 

jdcirco  pod  filij  condemnaciotiem  .  tputuanti  naturafuadamnorumfiiret, 

e3(.cauia deli^i,  conueniri  poisit pa-  firuftinctcctir ,  propter  Mfliciidoniaiii 

fd:  depeealio,iiixta.  d  J.  qvocies,cmn  Senatiifcdfiilti  «xddfpcioocitA  liiQtua- 

lc^.fequcnti^iajam  non  vxdelido  tacio  c^fliipetentenvnoli  iutbliigituc 

iUiMed^octasyexqttafieenttaftatqoi  patcr,  in  caufam  hanc,  pecuiijadfm^ 

in  fttdicio  ccftbratur  cum  fiiio.  con-  «iftratinncm  donccfsiffc,  l.fi  filiusfa»- 

ucnfririnrclligitur  d.l.5.     idcm  fcri'-  mil.  i.  ff.  ad  Maccdon.  cumtamcn,fi 

bifiv bi  ^ioil.Uc  uucUigic,&  Bait.  in  1.  fiUuitamiUuc  fcruus pcculiarvs nun». 

'&o# 
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mos  alicui  fui  iuris  mutuo  dcc,  cx  ca- 
cico  parcncis,  auc  domm.i  placico  m 
pcculij  concclsionc  fubinccllcdo  lu- 
ftincatur.niucuum,  cx  cjuo,  qui  rcce- 
pic,  cFhcaciccr  obligccur,l.i  final. 
vctfix.Nec  obclhl.  rogijrtti  final.l. 
jiam  ctfi  fur  fin^l.  ft.  /i  ccrc.  pccac. 
Cumvcro,  filio  condcmnato  cx'cau 
(a  dclifti»  natura  fua  proficuum  circ» 
apparcac,pccuniariam  dclidi  pxnam 
facisficri.nc  alias,  qui  non  luic  in  a^rc, 
in  corporc  lucrc,nccc<Vc  habcat,  tlon 
tcmcrc  crcdccur,  in  pcculij  admini- 
flrationc,  quam  vtiliracis  caufa  patcr 
filio  concefuc  ,  huqc  quoque  cafum 
includi.  Acquc  itJ,ex  dclitto  ipio  pa- 
tcr  quidcm  dc  pcculio  nonccnctur, 
<juia  ad  illiid  pcrpacrandum  nulla  f.i- 
cultas  illiuv,  fcu  voluncjs  intcrcckiljc 
crcdicur,  qjancumcunquc  Iibcram 
adnlliiillracioncm  peculii  conccfsi(- 
fcc,  imo  &  cum  cxprcfTadonandi,  & 
dilsipandi  faculcarcjvc  ex  Angcl.  rc- 
tulimas  fup,  fcnipcr  cninjdolus,  &:. 
d^iftum  mancnc  cxcepra  ,  iuxta  rc- 
gal.l.crcditor^.Locius  Titius  ff.man. 
dac.  quam  pluribus  cxornac  Palac.iti 
rcpcc.rubr^dc  donat  intcrvir.fi^  vxor. 
^  66  num,2(f.cum  Irqucntib. ccncbi- 
tur  vcro  a<ftionc  iudicati  incra*pccii- 
lij  vircsquia  hoc  in  filii  ijjfius  vtilita- 
tcm  ccdic ,  vc  a  pcrfonar  capcura  ,  CC 
corporis  pa:na  libcrctur  j  &  fic  pro- 
ccdic  dccilio  cex.  in  d.l.ccfi  condcm- 
nacus.iund.Iog.prafccdcncc,  vt  pater 
tcncatur  adttone  ludicati  orca  cx 
quafi  conciadu  in  iudicio  cuht  filro, 
cclcbracojiuxta  d.l.j  ^  idem  fcribicft, 
dc  pccul.  ciim  camcn  cx  ip/o  ddido, 
qudd  ludicio,  &  iudicato  caufamd?- 
dic,  nullacenus  ceneatur.  Phitimum 
aiitcm  rcfcrt,  patrcm  potius  cx  con- 
dcmnationc  dcli^ti .  quam  ex  dcli£lo 
•ipfo.di  pcculio  obligariiquia  fi  fort^ 
iudicium  morrc  fili}  prjtuentnm  fuit- 
rer,  aucaliascum  co  non  moueiitur, 
Cooucniri  paccr^nunfjuam  potciic. 


^o.  Vlcim6,fcicnd«m  eft,  aftio- 
{)cm  dc  pcculio  in  paercm,auc  domi- 
num,.pac(ia,  aucdominica  poccftate 
durante.perpetgam  cftcj  illa  vcroex- 
tinfla,  intraannurn,  &  hunc  vcilcm» 
durare,non  vltra,l.'i  .ff..quand'  dc  pc- 
cul/adio  annal,  cft  ,  vbi  Vlpian.  iii 
verficul.  Merito  aucem,  rationem  af- 
fignac,  vt  patria  ,  auc  dominica  po< 
rcftace  fiiWata,  poft  ahnum  non  pcr- 
fcucrcr  a£tio,  lecundum  quam  vidc- 
bacur-  diccndum  ,  quod  ,  ccfi  pacria 
poteftaspcifcuerct,  pecultum  auccm 
extinguacur,  quiaa  pacrcfilib  fuiftct 
adcmpcum  ,  pcculiaris  z6t\o  concra 
pacrcm  nondurec  vlcra  annum  a.die 
aden  ptionis  currenc^i.  Cxrerum, 
quia,  Prxroris  vcrba  ih  caiu  ifto  non 
loquuncur.ncc lut ifconfuki  Pr^roriS 
cdidum  cxponcncQs  in  licul.  illo, 
quand.  de  pcc-ul.  a£tib  annalis  cft,. 
ilbus  cafus.(ncmincrunc,  (olumquc 
compiehendunt  cafum  ,  quopatiia, 
&  dominicapoccftais  in*filio,&:  fcruo 
extinguitur,  de  hoc  duncaxat  annalis 
a£bio  illa  eric  accipienda  ,  &  ntin  de 
illo,  qijo  peculium  adimitur  a  pairc, 
aut domino,pacria,auidominica  po- 
.  tcftatc  perdurance.  -.^ 

pi.  Hocaurcmcafu  cucnienrc, 
ad  aliam  iuris  dccifionem  in  illo  K:ri- 
ptam  cric  r<iciirnrndijm,  dcqua  in  1. 
fcdti  damRum  priccrea  ,  &  in  K 
fumma,  in  princip.  ft*.  dc  pccul.  &  in 
1. 1.  vcrficul.  Quid  cnim.ff.dc  in  rem 
verf  Quibusprobatur,  adcmpco  pc- 
■culionncdoto  pacris.aucdomini,  pe- 
culiares  a6)ioncs  concr^patrem  ,auc 
dominum  ftacim  extingui,  rantum- 
quc*buiusmodi  adcmptioncm  in  hoc 
valcre  ,/]uancum  anni  vtihs  tapfus. 
poft  patriam.aut  dominicam  porcft^. 
tcm  fiiblacam.qu.i:  /iciquipar;)C  VI-- 
pian.in  d.  I.i.  vcrficuI.Qiuiiil  cnim.ft'. 
dc  in  rcm  vcrf  Secunthnn  quod  "ap- 
parcc  >mcliorc(n  adipifci  condiclo- 
-  ne  >  pacrem  pcculium  finc  do!o  fiiio 

adimcu* 


^Smwttmt  <|aiiiiiUum  epoteftate 
(ISia  Uberahcemjquodoect^  nimtsdit* 
iicile,  &  a  caciooealiemiai  videbitur^ 
nid  conddctecur,  ac  mence  recolacur 

latio,  ob  quam  fup.  tradidimui  cam* 
Barc.in  l.i.ff.dc  pccul.&  alijs,  pacrem 
cx  concradu  Hlij  ccncri  de  pecuiio 
iacra  pecuiiares  vitcs }  qua;  crae,  quia 
Jo  ipU  peculij  coiice&ioiie«caeitiu  ad 
idpaiencis.aut  dominiconfcnfus  re- 
pencur;  quiquidem  confcnfus,&  im- 
piicita  voluncas  ,  in  adcmpcionis  cz-> 
lum  noii  porrigitur^qUando  iinc  do- 
lo  malo  pecuhum  adimicuc  ;  quod 
cuenicciim  poftconeefsionefflillio^ 
caffts  aliquis  fupcruenit»  qoi-ficem^ 
pore  quo  conceflaib  fiiic ,  pr^eiiib^ 
recjaut  dc  illo  patcr,  &  dominus  co>' 
gicarcnt,a  pcculi)  dacionc  abftinc*- 
rcnc ;  aHoquin  cnim,  cum  caufa  talis 
dc  nouo  non  crocrgat,  pecutij  adem- 
pciotdolo&lemper  cenfenda  eridneii 
ilios.YnqaaroexearalM<iVC  bene  pro- 
Iiattex.ind.l.  fumma,  vernc.Sed  do^ 

'Jom»  vbi  fimpliciccr  &  abfolute  dici- 
cur ,  rn  adcmpiionc  pcculij  ,  doiuin 
malum  vcrfari,  quasifimplcx  adcm- 
ptio  doio  malo  tada  cenfeacur,&  tlU 
demam  hac  labe  immnnis  fic » qu^r 
propcer  {upemenleacem  oece(siutis 
cafum  fit»qoi»  inqaam»ab  ip&  pecalii 
concefsione  pacrem ,  auc  dominum 
cohibcrct  qui  idoirco, adcrapto  pe- 
culio,non  tenebuncur^iuxtaqus  in» 
teiligendus  edtex.  in  d..l.i.  veriicuL 
Qaid  enim»oatii.£ip.<teis. 
r  91,  Concra  fiUum  verd  pacritf 
poteftate  libentom  aftio  manec,  an^ 
nali  cerminonon  coangullaca  ,  nee 
enitnin  hoc,  Pr^toris  edido  priuile- 
gtatus  repcricur  ^  aiio  vero  cuno  fruir- 
Kur  beneiicio,  de  quo  io  1.  2..  &  fero 

•per  tot.ff.qiiod  cum  eo  qui  in  alfenl 
poce(l.eftti.^.Lfijex  alio  C.eod.cicuId( 
L#.^fedvcniDt»  ver(ie.Proiode.tf  ds 

.  minorib.nempc,qu6d,vlcra  quara  fa- 
ficcc  poisic>Doo  ceQcacui.Yodcfiald^ 


jpmiLcmtaSm  yf 

in  d.l.(i  ex  atio,  cauceiam  docec  prd 
iUijs  mercatorilmStViincacceresiioa 
decrodaniidr»i|uam  mcncc  ccncndanl 
monet»nempe»qodfd  fadant,  fea  pa- 
tribusemancipari,  re^^etit  Salyc  ibi. 
caucclam  opcimam  vocans. 

Hoc  aucem  bcneficio  noii 
Iblum  a  carceribus  filij  cximancov» 
fed  deeoqoodliabefar,  illisi  reli». 
quicur  vndc  viuanc,neegeanc«lecnab 
dum  gioiT.in  d.Li.  vcrb.pofsic^quam 
fcquuntur  ibiBald.in  princip.  Salyc. 
num.^.&coramuniccrDodior.idquc 
xcgulare  cil  in  bmnibus  perionis, 
qof,  in  id  qaod  fiicere  poftiuic,  dam* 
aantnr  l.tn  <oiidemnatione.ff.de  ra» 
gul.iur.An  vecd,illis  reHnqui  dcbeac» 
vnde  vjucre  po(sinc  iuxta  perfonz 
qualicatcm  ,  ac  (lacum  ,  an  cantum 
quod  ad  vidum  neccifarium  c(l ,  ne 
mendicare  cogancuci  concrouercunc 
Doftoti  vt  ctniftae  ex  cicatis  iBar* 
IwCin  Lmancnfii^niifai.f.ffiblotm»^ 
CHmbn.  vbi  na.requenci,magiseoftiv 
muncmopinioncm  cfTcdicit,  vcper- 
(onxquaiicas  acccndacur,quam  num> 
7.  fcquicur  oum  moderaotine  dcqua 
ibi ;  quod  iri  oa(b  noftro  pro  fitio:  lo«p  . 
^nettferccadoot'BaId.8c  Saljr o.iA  d.it 
a^  eom  qao  canicn  ,  qoando  ex  obc^- 
rofo  ooncra£tu  debicor  exiftat»  ooii . 
ira  largeagendumptico,  vccum  ma- 
rico,  &:  alijs,  quibus  rcucrenti^  cau(A 
faoc  przilacur  beneficium,  vcl^ui  ex 
libecaticace  foa  teoencar. .  i 
'  94»  Dnbifiili  vafirclreflt»c|ascratief 
I^taccoremmoaeriCyVC  fili6,qui  cxcft^ 
Ccada(uo  infoltdiim  cenebatur.a  pa* 
cria  poceflate  tiberato  priuilegium 
hoc  impcrcirccur.ciim  cuiic,  quafi  ad 
meliorcm  dcucniens  foccunam .  ar.* 
6kius  oblieacioae  pciftiBa  ieneri » vi^  • 
ibcecori  £t  Boit  jif  rabr.£(pnKf  cont . 
eoquiinatien.poccftac.  cft,  &  in  l.i,.- 
^itPrztor  (F.  decapit.  diminuc.  fe-> 
cucus  glofT.  ibi  vcrb.  iudiciam  dabo/ 
idjpondcc » ^iium  pcc  emancipatro>i 

.ocni 
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netn  pacria  poccilacc  luiutum,  alium 
videa  homincm«  quiapacitur  capicis 
dtininucionem «  &  ftacom  macat  %  0e 
ideoobiigationcm  quam  antcacon- 
fiaxerac»poftra  in  pcrfona  illius,qua- 
si  in  hominc  alio,  (ccundum  iuris  ci- 
uilis  rigorcmnonconriftcrc  Praptor 
vcc6,nc  dc>qui  cum  lilo  contraxcrat> 
rcpcrireciir  ela(bs,nilf  adaecsds  «im 
leftitttic  a^fcionem  fuggerence  «qui- 
tace,  edi£ko(aode  qoo  in  cicul.dc  ca- 
pitis  diminuc.przfercim  ind.l.i.^.aic 
pr^cor  i  quam  adioncm  rcfticucam 
modificauicpofteacdi^o  alio,dcquo 
in  cicul.iilojquod  cucn eo  qui  in  alicn. 
poceftat.eftt  negoc.  geft.  efl!  dicec.  vc 
in  cafibos  6.i  qoibos  ibi  in  l.£.concra 
filiam  no  compecacnifiinqtiantdm* 
faccrc  pofsic,  quasi  fic,in  vno  graua- 
cus,m  alio  rcleuarctur,  iuxcarcgul.  I. 
eum  qui  ff.  de  iurciur.  Cui  racioni 
rubfcribic  Salyc.  inl.t.  in  princip.C. 
qood  cam  eo. '  lUa  irer6  ad  cafom 
€mancipation&  percioeC|(ecundckra 
gloiTiin  d.f  aic  prccori&nonad  eum^ 
quofilius  perobitum  patris,  potefta- 
cemillius  exic^ad  qucm  eciam,  cum 
pacris  hzres  noneft,  pcrtinctpnuile- 
gtum  poftcrioris  cdifbi ,  &  camen  di- 
minationem  eapicis^onr  fdbit  U  f. 
•lias  4.  j.fioalit.ad  Macedon. 

9$*  Sed>ftquodademancipaHo. 
nemattinec,hodienon  itatutum  cft, 
dicere,fihum  per  eam,  alium  homine 
videri }  id  eoim  olim  (ccurius  dice- 
l»acnr»  quando  emancipacio  non  nifi 
per  imaginarias  qaasdam  vendicio- 
ncs  fiebat ,  pcr  quas  filius  ad  feruilem 
caafam  dedueebacur  l.liberos  f  ema. 
cipato  fF.dccaptt.  diminur.quodho- 
dic  fublacum  cft.l.final.  C.  de  cman- 
oipatJiberor.^.praccere^,  inftic.  quib. 
.  nod.iQ$£aa.p6Wftiioloic.Etqoanais 
oiim.glogfiei^tdte4^|fc<maflcipaco, 
f^gloCvkim.in  f.  min^,  inftic  de 
capic.  diminlic;  ficeamur,  eciam  ho- 
die  mmimam  csnpicis  diminauonfm 


ficri  in  filijs  emaneipacis  ,  vc  proba*^ 
cnr  in  d  j.m{aima,nonexhoodifera 
cogimur,  atioi  homines  illos  videri  % 

quod  ijs  conuenic ,  qoi  in  reruilem 
cauramretnel  incidcrunc>tametfi  ab. 
capoftca  rcfticuantur,  vtin  l.cjuircs 
^.aream.  fF  dciolut.  vci  qui  mcdiam 
capins  dimioucioncm  pafsi  fiinc>qux 
perdepoccactonemindtfcicar.l.ex 
fto.f.ex  fafto.ir.adTrebell.qaaracio- 
ncolim  cmancipacus.aHus  homovi- 
deri  pofieCtquia  pcr  imaginariam  iiia 
vcndicioncm  ,  in  cmprons  poccftar 
tcm  rcdigebatur,  a  quodcindcquafi. 
fcruus  illius  manumittebatuc  ,  vc  in 
d.$.prctcrcaiquodcilmhodiecelIcc»  . 
ecli  capice  minacasdicacar,  quia  fii- 
miliam  mucauicquod  (atis  cft  vcca-. 
picisdiminutioinducatur,d.l.libcros> 
in  fin.principii,non  camen  hoc  cogit 
diccrc,a1ium  vidcri  homuiem,qunn 
feruilem  illam  caufam,  camccfi  ima* 
ginariam.ndn  iocidiC)  caiosmeminit 
cex.in  d.l.libf  ro$.f  emandpato. 

9^.  Quare.  inueftiganda  eft  ali* 
racio  Prxtoriani  cdifti,  qu«&  cman- 
eipacioni,  &  cafibus  alijs  ,  pcr  quos 
filius  a  patria  poccftatc  hbcracuc ,  , 
f  quc  adapcecur ;  de  omntbus  enim 
spqiid  loqoacos  eft  Prjetor  d.  1.  a.  in 
prmc.  &  verf.Sed  etfi  S.  qaod  cfieo.. 
Ex  qao  ( vc  hoo  obicec  annotemus) 
filius  vxoratus,apud nosex  oontracH- 
bus,  quos  gcfsic  fub  pacria  poccftatc 
confticucus  >  conucnicndus  noncric 
vlcraqudra  fitccrc  poccft>quia  fiscun- 
ddm  Icges  ooftras  per  matrimoninm 
pacriam  poceftacem  exic » qoi  cafns 
euenire  frequenter  poceft  ,&eft  no« 
tandus,  maxime  contraeos ,  qui  re* 
filijsfamil.  cariiis  vendunc  dilaca  pre- 
cij  folucione  in  tcmpus  qoo  illi  ma- 
trimonium  concrahanc  3  qood  non 
lard  fic  ;  U  fieri  licice  poteft  •,  odm 
cempus  iblucioni  adieftnm  incerhim 
fit,&iurari  macrimonii  miditioiiem^ 
icoamiaaoloas«, 

Ratio- 
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.  lUHooem,  icaque,  prxdi£li  priui- 
legij  in  eoefle  >  rcoc ,  quia  fitias»fe- 

cuiidumiuris  rfg"rcm,in  ralidiim  re- 
nebacur  ctiam  pollquam  parri;im 
^otcftaccm  cxibat,pro  contradibus 
a  /c  ancca  cclcbracis ;  nccenim  mo- 
dus  hic  reperiebacur  incer  inodos 
toIIcodx,'auc  minucndf  obligatio- 
nis ,  idcirco  t  i.Io  toili  in  totum,  Ibt 
propartc,  priftina  obligatio  ,  fecun» 
diiin  ius  noii  potcr.u.l.obligationum 
fcic  ,  vcrlicul.Pl.icct  ft.  dc  obligac.  & 
ad.  t^rscorvcro,  qucm ,  fcmperje- 
quitace  moucri  rolitumiCnnftarihvnc 
rigorcm  cemperauic,  squom  arbicra- 
cus,  vt  hlius  quoquomodo  pacriapo* 
Ccrtacc  Iqlutus,  in  quanrum  facerc 
polTcc ,  ccncrctur  pro  contraftibus 
ancca  gcdis,  &  non  vlcra }  &2quica- 
lis  racio  ex  pacce  credicoris  confiftic 
ifl  eo»qoia ,  qut  cum  homtne  con- 
traxic  paupcrc  prouc  inplurimum, 
&  habcndi  bona  incapacc  infpcfto 
illo  ftatu  ,  cx  quo  proptcr  inopiam 
debicoris  manis  crai  actio,  non  dc- 
bcc,  (Ibi  inuiriofum  rcpucarc  ^  (1  ad- 
oersus  eum.  fut  iuris  enedom ,  &ac- 
qnirendi  bona  capacem  ,  eacenns 
a^re  permittacttr ,  qoatenus  ille  (a- 
eerc  pofuc  ,  &  non  vltra ;  cx  parte 
vcro  filij  a:quum  Prxcor  arbitratus 
e(l,  nc  ccncrccur  vltraquam  faccrc 
poflcc  t  ne  alias  cucniret,  vc*a  pa- 
terna  poteftate  legitfme»  ac  fecon- 
diim  leges  Uberacos  ,  fob  doriori  ali^ 
^  mafierec»  dom  credicor  ab  co  foli* 
dnm  exigcret  vfquead  carceres;  cui 
cxaitioni  ctli  antea  fubiaccbaccon- 
fidcrauic  Pra:tor  ,  a  patrc  illi  forc 
fuccurrendum ,  ne  egeftatc  labora- 
let ,  aut  in  carcerem  detroderecor, 
▼el  falteifl.  propter  acquiftcionis  ios 
Abi  compecens  tn  filio  (iib  poteftatc 
liiaconftiCDro  ,  quo  frui  oon  poftet 
illo  caccciibus  dctcnco. 

5>7.    Acquc  ica,  banc  fuiilc  ;equi- 


Filijfamil.  con$ra3u. 

tatis  caufam ,  pato»  qua  pr«tor  ono* 
ueri  pocuiiTec.  QujB,  quia  ceflac  tam 

e.v  parce  filij ,  quam  ex  parre  crcdi- 
coris ,  ciim  obligatio  cx  dclitlo  dcf- 
cendic ,  in  illa  priutlcgium  ,  nc  ti' 
lius  vltraquam  facere  pocctl ,  ccnca- 
tor ,  non  eft  elargitus^.l.fedfiexpar- 
te,  in  iin.  principij  ff.  quod  Cttiti  eoi 
QUod  compecic  in  omnibus  con- 
traituum  obligacionibus  ,  quia  in 
omnibus  xque  milirac  ratio  prardi- 
6ta  ,  cam  vbi  films  cum  peculiari 
mcrce  contraxtc  ,  qtt^m  Toi  pecu- 
lio  carens  contraxit  ,  &  ram  vbi 
iuffu  pacris  ,  quam  vbi  Hnc  co;  La* 
ff.  illo  ricul.  1.  1.  Cod.  cod.  Du- 
bium  vero  eric  ,an  idcm  priuile^ium 
flbi  vcndiccr  filius  cum  cx  qoasi con. 
tra^u  dcbicor  cxi&it  j  &  quia  Rt\€ti 
ioris  eft ,  fc  io  contradibos  deouira 
rcriptum  legimos ,  zd  qoasi  coocra- 
£k\is  non  ent  extendendum  }  prz- 
fertim  ,  quod  in  illis  ^quitacis  ra- . 
cio  fup.  addiifta  non  ita  ccrnituc 
cx  patic  crcditoris,  cui  non  cfl  qurd 
impucecur  ,  quast  ncgotium  gcOc- 
rtc  com  illo ,  c^oem ,  aliei^i  ioris  elTe^ 
fdret ,  aot  fcirc  debcKt.-  Qoa.  ra- 
tione  i  in  qua^i  deliAia  ,  praetorii 
ediftum  molco  mimis  toeuilii' 
bcbit. 

^8.  Nunc  caufas  aJias  profc- 
quendo  proptcr  quas  pacer  cene- 
tuc  ex  cootraftu  ^lij  »  aliem  eft , 
cnm  lilins  iuflo  patris  contrahic; 
vnde  contca  patrcm  a^o  datur ,  6c 
in  folidum  quidem  ;  in  quo  differt 
ab  illa  ,  quae  pcculij  canfa  datur. ). 
1.  iF.  quod  iuiT.  §.  I.  inllituc.  quod 
cum.eo  qui  in  alten.  poteftat.  cft, 
Ar  ratio  vtfobique  fcribicurr 
hfiy  difta  eft  i  quia  iufrtt  pacris  gc- 
ftum  eftnegocium,  vnde  illa  proft- 
cifcicur.  Quanuis  autcm  parcr,  cum 
filio  pcculium  concedic ,  libcram  fa- 
culcaccro  ad  conrrahcndum  cum  ali)s 
.  G '  fopof 
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fuper  re  peculiari  concersiflTe  >'  vi- 
dcacur  ,  vc  iradidinnis  fup.  non  cx 
hoc  renctur  ,  <fucd  lujftt  ,  cx  filij 
concradu  ,  lcd  dc  pccuho  duncaxar, 
quas  non  cam  pinguis  adio  cfV^nam, 
vt>  f W  iHjpt ,  reneacur ,  necefle  eft, 
qu6d  nuncupacim  iubeac  filio,  (iue 
pecttUumhabcnci.nuc  non  ,concra- 
nercauc  cum  illo  concrahi  ,  fiuc 
fpccialiccr  invno  ncgocio,  fiucgcnc- 
raliccc  in  quibufcunquc  d.  1. 1.  vcr- 
-ficul.  !• 

^9,  lalTus  tucem,  fir  mftndatom» 
diuerdi  tn  func,  vc  probaccex.  in 
di£l:.l.i.  verficul.Scd  cgo  qu^ro,  &  ibi 
gloflT.vcrb.qucmadmodum.  Ecdirtc- 
runc  in  co  ,  quia  mandatum  geritur 
intcr*  pcrfonas  cxtrancas ,  &  Iponca- 
nca  voluntacc  lufcipitur  ^.mandaiu, 
iiifticot.  de  mandat.  luflrus  vero,  in- 
cer  .  iubencem » U  (ibi  fubicdom  pa. 
ccix,aucdominicx  poceftacis  incoitu^ 
adco  vc  ,  intcr  has  pcrfonas  manda- 
tum,  pro  iu(Tu  accipiarur,did:.l.i.  vcr- 
ricul  Scd  ctii mandaucnt  j &:  pcr con- 
crarium,  fi,  cum  homine  iibcro ,  auc 
alieno  (ecup  ne^ciom  geri ,  iubeam, 
necifi  pofteareruumrcdcmero, 
M!/f«,  ccncbor'1.1.  vcrficul  Hnal.  iUo 
ctcul.  fcd  errt  tnandati  adio ,  Tecon- 
dum  glort"  ibi.  • 

100.  Rcgularitcr  vcrd,  perfona- 
rum  habiiicace  iuppo(ica,  iuftus, 
mandanim ,  in  ioris  articolis  eonoe* 
niont,  &  vnum  alteri  a(similatur,  d. 
l:i.vcrilcul.Scdego,  iun^bglpft*.  ibi. 
Vndc,  ficut  mandatum  ,  rc  intcgra, 
concrariavoluntatc  reuocatur,  ita  & 
iuffusjvc  ibiprobatur.  Similiter,mor> 
tc  foluetut  iuflus,rc  inccgra,  vcfolui* 
tor  mandatom.  l.maodatam.C.man« 
rc^  quoqocTerficol.Itemfi 
adbucinftic.cod. 

Pr^ccrea  ,  ficut  qui  dc  mandaco 
alicuius  cum  alccro  contrahit  pro- 
curacorio  nominc  CJtprcflo  ,  luo  no- 
'mino  nootcoetliv^t^^AikL  £  deinlli. 


tor.  aCkton..qood.procedic  •ettam  fi 
procuracorium  nomcn  non-expref. 

fitrct  ,  fcd  mandatum  prxccfsiJTct, 
qnod  non  ignorarcr  is  cum  qu© 
cuntraluc  vt  cradic  Bart.in  1.  qui  ia 
aliena.^.fi  is  qui  de  acqoireniL 
h^ed.verficut.  Ex  bocrefponfo  pec 
tcx  in  i.fcdlulianus.^.fcd  ctfi  ff.  ad 
Nfaccdon.  fcquitur  Alcxan.  did.^.  ii 
is  qui  ,  numcr.  quinr.  Alciat.de  pra:- 
(uinption  rcgul.z.  prarlumption.t^. 
numcro  quarto,  Barboi.in  l.pull  do- 
tem  ,  nomcro  vigefimo  quarco,  ver- 
ficut.  Sed  h^c  faluacio.  n.  folut.  mat«' 
trimon.  itafilias,qai  iafiu  pacriscom 
alrcro  ncgotiatnr,  fuo  nomino  non 
tcnctur.lcd  dcmum  adio,  quod tufn, 
comprtic  conrra  paticm  ,  cnms  h- 
dcm,  6c  non  filijlcquutus  vidccur  \% 
qoi  cum  filio  concrahi€  paci  io.  iaflfa 
prsecedence,  dift.  leg.  t.in  princlp.ifi 
illo  titul.  prim.  ioftitut.  quod 
cum  co. 

101.  Et  non  obftat  ccx.  in  1.  i. 
in  princip.  ft.  quod  cum  co  qni  in 
altcn.poccflacciltvbi  traditur,a:quc 
filium  tcnen  .oootra£la  i  le  ct^t 
lebrato ,  (loe  volontate  fiia  contra* 
hat,  fiuc  pacris  lufTu ,  & ,  fiuc  pectt^ 
h'u:n  habcns,  finc  finc  co  ;  cfl  cnim 
tex.  ibi  inrcliigcndus ,  quatcnus  Jo. 
quitur  dc  contradlu  cclcbraco,  pa- 
tris  iuldu  prxccdcntc^quando  is  cum 
quo  filios  concraxic ,  pacris  iu^rom 
ignocaoic,  qoQ  cafii  ,tanquamcuni 
fitioconttanit,St,€am  fibi  obligat» 
ficac  is  qni  cnm  procur.irore  alrc- 
rius  contrahir ,  &  mandatum  illius 
ad  fccum  contrahcndum  ignor.iCi 
tenetur  enim  procuracor  nomine 
fiio,.quasi  com  illo  res  gefta  fic,  vt 
ttadit  Bart.  di£^.l.qai.  in  aUena  j.fi  is' 
qui,  cuius  doclrinam  ftfquuniur  re* 
lati  \  Barbofdid:  I.poft  dotem,mim. 
vigcllmo  qnarto,  vbi  rcccptam  tcfta- 
tur  cx  Ruin.  in  lcg.  1.  §.  nuntiatio, 
num  8j.fF.de  nou.oper<nunc. 
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Ve!  etiam  intclligchdus  cft  ccx.  in 
didl.  x.quando  filius,ad  implcndutn 
concradum  quem  tuflu  patris  cclc- 
brauic ,  fidcm  quoquc  fuam  aflrink. 
xlt  j  tcnctur  cnimturic  ,  vt&  procu- 
rator,  m  iftocafu  ,  iuxtal.  procnra- 
tor  qui  pro  cuidionc.  &  ibi  Baic.  Sc 
alij  ff.  dc  procuracor.  &  in  1.  fi  pu- 
pilli  I.  ir.dc  ncgoc.  gcft.  pcr  tcx« 
ibi,  &  communis  vcrobique  fccun- 
dum  Socin.  conf.  1J4.  in  princip.  & 
iium.6.&  7.  voliim  vbi  dc  matcria 
Jatc  pcr  cum.  Ncquc  hic,  aut  illc 
intcllcftus  ad  di£t.  I.  i.  diuinatorius 
rcpucaridebecad  rex.  ibi,  quando  in 
eo  non  qua:ricur  ,  nccagitur,an  fi- 
lius ,  cxconcradtu  qucm  iuflu  pacris 
gefsic,  fuo  numinc  obligetur,  fed 
quacenustencacur  in  cafibus  dequi- 
bus  ibi  j  &  fic  fupponuncur  cermini 
habiles  in  quibus  illc  tencacur,  ad 
qua:flioncm,aG  decifioncm,  quace- 
21US  ccncacur,  quam  ibi  lurifconfulc. 
tradaCifunc  auccm  ccrmini  habiics 
ad  prardi^am  quxflionem,  eiusqud 
dcoifioncm ,  quos  diximus ,  in  qui- 
bus  filius,qui  iufTu  pacris  concraxiCj 
fuo  nominc  obligacur,&  non  alias 
rcgulariccr,  inflar  procuracotis  •  fe- 
qucrccur  cnim  alias  ,  cum  ,  qui  ad 
concrahendum  nomine  aiccrius,  iuf. 
lus  &  compulfus  venic  ,  dcccrioris 
forccondirionis,  quam  qui  fponta- 
nca  voluncacc,vcniC;quod  cum  nulla 
iuris ,  acquicacisuc  racionc  colcrabiic 
eft. 

'  101.  Sunt  prafcerci,c3tcrcitorii, 
&  inflicoria  a6iio,qu2c  contra  pa- 
renccs  dancur  cx  concraftibus  cum 
filio  gcflis.  ScdhxdifFcruncaboncfl 
di<ais  ,  (fe  peciilh ,  & ,  ejued  iujfu ;  quta 
ill^  in  cxtrancispcrfonislocum  fibi 
non  vcndic.incfed  in  patnbus,auc 
dominis  ,  proptcr  concraftus  filio- 
rum,  aut  fcruorum  ,  quos  fub  poccf- 
cacc  habcnc;  cxcrcitoria  antcm  ,  qu^ 
.tx  concra^lu  csji;}^  p?m^  •■n^«»'(lyy 


gcflo compccic  concra prxpoficorcrn 
illius ;  &  inflicoria,quardacurcx  nc- 
gocio  cum  inftitorc  gcflo  ,  aducrslii 
cum  qui  ilium  ncgotiationi  prjepo.: 
iuit  ,  ctiam  ad  cxtrancos  porriguni 
tur,  ^.cadcm  ratione,  vcrficul.  finali 
inititut.  quod  cum  co  qui  tn  alicn. 
potcflat.  cfl.qui  in  vtraqucfimui  lo- 
quitur,  &  in  illa  probat  ccx.ih  \.i.§.\, 
vcrficul  Cuius  aucem.ff.  de  clccrcic. 
adion.  &«in  ifla,l.  fcd  ctfi  quis,  ver- 
ficul.  Parui  autcm.ff.dc  inftitor.  Ad 
vtramqiic  vcr6  idobfcruandum  pra:- 
eipue  cric,  vt  ncgotiuni  circ^  illam 
rcm  gcratur  ,cui  fucrit  pr.trpofitus  isr 
cumquo  gcritur.l.  i.^.non  autcm,6C 
igitur.  f^.  dc  cxercitor.l.quicunque 
§.  tion  tamcn  omne.  I.fed  ctfi.^^.con- 
ditio.ff.dc  inflitot.  d.^.eadcm  ratio- 
rtc  ,  vcrficul.  Excrcttoria,&  vcrficul. 
Inflitoria.  Ec  fcrc  paripafTu  ambu- 
lanc  in  fubie^a  maccria  h^c  ,  &  iili 
aftio. 

In  eo  tatncti  differunt  magiflcf . 
nauis  ,  &  inftitor;  quia  qui  cum  in- 
flicore  negociacur  »  non  obligac  il- 
ium  fibi,  ("cd  prarpofirorcm  illius  durt- 
caxac.i.final.  fF.de  infticor.  cradic  So- 
Cin.conftS^.  num.i.  volum.  i.  pofl 
Barc.  in  I.  1.  illo  citul.  &:  alios  ab  cd 
citacosj  qui  vero  cum  magif^ro  agic 
circa  rcm  nauticam  ,  Cdrliicnirc  ip- 
fum  potcfl  ciuili  aftionc  cx  contra- 
ftu  orta,  aut  cxcrcitorem,  id  cfl,  qui 
iiium  naui  pr.-cpoluic,  cxercitoria,d- 
1.1.  §.  cfl  aucem  ,  &:  ibi  glofi^  ff.  dd 
Ctcrcicor.  Cuius  ditFcrcnti^  racio  % 
panigandi  neccfsitatc  pendct ,  qu£ 
maiorcfl,quam  contrahcndicum  in- 
flitore ,  &  maior  vfus  publici  vtilitas 
in  nauigando  verticur.d.l.r.  ifi  princ. 
&  in  ffi  isqoinaucm.verfic.Icjeoau- 
fcm  ;  idcirco  pinguius  ibi  prouifum 
fuic,vc  &  in  cafu  d.§  fi  is  q(n  nauem, 
ex  hac  cadem  racionc  ibidcm  afsig- 
nata.  In  quibus  verdaftiode  pecu- 
lio  diffcrat  ab.his ,  traditBart.  \t\\.it 
G  a  ftum< 
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iium       jo.  fF.dc  pccul. 

loj.,   Ec  in  num.  (cqucnti  difVc- 
rcntiam  ponic  inicr  adionemdc  pc- 
culio,&:  tjribucoriam:  c\\ix  in  co  con- 
(ifhr,quod  in  cributotia  non  pricdc- 
ducic  paccr  ,  autdominus ,  quod  libi 
dcbccur  ;  (cd  inter  illum  ,  &  crcdico- 
rcs  alios  tributoria  agcntcs ,  pro  rata 
porcionc  dcbiti  cuiusq\ie ,  mcrx  pe- 
culiaris  diftribuicur ,  vndc  cribucori* 
nomen  acccpir,  absqiJcpr^cipuailla 
paccrni.aut  dominici  dcbin  dcdudio. 
nc,  qua:  in  aftionc  de  pcculio  vcnic, 
l.i.fT.dc  tribucor.  aft.  &  tcrc  per  coc; 
illum  ciculnm,  §.  incroduxic,  &  is 
quoquc,  vcrllcul.Tributoria,infticuc. 
quod  cum  co.Non  camen,  vcadio  dc 
pcculio,  ita  hxc  in  corum  dingicur, 
fcddemum  in  mcrccm  pcculiarcm, 
partemue  pcculi;  iilam,  qua  filius,  auc 
icruus  ncgociacur  rcicncibus  ijs  fub 
quoru  luncpotcftatc,  &  noncontra- 
(iiccntiWus,  I.  procuratoris.  §.  mcrcis^ 
vtrficul.  Non  autcm.  I.  altquando  ff. 
cod.  cicul.  vnde  aliquando  cxpcdic, 
pocius  depcculio  agcrcquam  Cribu- 
tocia,  d.l,  aliquando,  illo  cicul.d.  §.  is 
quoqtfc  infticut.  quod  cum  co.  Pri- 
uilcgium  autemdcducendi  quod  «'ibi 
debetur,  non  liabec  paccr ,  &  domi- 
nus  in  hac  adlionc,  proptcr  pacicn- 
ciam,  quam  pr^fticcrunc  ncgocianti- 
bus  illis  inmcrcc  pcculiari,  quos  fub 
fuapoccftatc  habenc  ,  &  prohibcrc 
poccranC;  cx-quo  a:quum  Pra*corivi- 
fum  cft ,  vt  arqualcm  cum  crcdicoci- 
bus  alijs  peculiaris  mcrcis  forcunani 
fuftincrcncd  I.i.  in  princip.&  vcrfic. 
Scicntiam,  com  alifs. 

104.  Diffcrunc  pra^ccrca  aflio- 
nes  prxdi^ar,  quia  cribucoria  perpc- 
tuo  durac.  l.illud.  final.  ft.dc  tribu- 
cor.  in'qiJo  conucnic  cum  de  in  rcm 
vcrfo  aftionc,  l.i.ft".dc  in  rcm  vcrf  l.ci 
qui  Cod.  quod  cum  co  qui  in  alien. 
poceftat.  cft;  aftio  vero  dc  peculio, 
tinnalis  c([c  incipic  poft  fcrui  mor. 


cem  ,alienaciofiem  ,  &  manutnifsi(>-> 
ncm  cius.l.i.fF.quando  dc  pccul.  aQ[. 
annal.cft,  d.l.ci  qui,  cum  ali|s,dc  quo 
diximus  fiip. 

105.    Ali^eft  cciamdiifcrcnciain- 
ter  cas ,  quia  in  adione  de  pecutio 
meliorcft  conditio  occupantis  (  cc- 
cuparc  autem  videcur,  noh  quiprior 
Ijtcm  contcftatus  cft,  fcd  qui  priot 
fld  fcncenciam  iudicis  perucnic,vc di> 
cic  lurifconlulc.  in  I.  fi  voro  ff.  dc  pc- 
cul.  vbi  gloff.  in  aftionc  dc  in  rcm 
Verfo,  &  alijsidem  annocauic)  quod 
in  cributoria  (ccus  cft,  quq  nonfacit 
meliorcm  conditioncm  oc«upanti$i 
fcd  xqualcm  omnium,  pro  raca^  fcili- 
ccc,  cius  quod  cuiquc  dcbctur.l. pro- 
curacoris     final.  cum  leg.  fcqucntf, 
vbi  ha:c  eadcm  diffcrcntia  nocatur«fF. 
dc  cribucor.  adt.   Ecracio  illius  eft^ 
quia  qui  crjbutona  agic,boc  dcmum 
inccndic ,  peculiares  merces  in  qui« 
bus  filius,  auc  lcruus  ncgotiatus  cftj 
inccrfc,ac  reliquos  pcculiarium  mer- 
cium  crcditorcs ,  pro  raca  cuiusquo 
dcbici  diftribui ,  vc  cxplicac  Impcfac. 
in    introduxic,  infticuc.  quod  cutn 
co  qui  in  alicn.  cft  poceftac.  Ex  quo 
alijs  cx  cadcm  caufa  credicoribus 
prasferri  ncquic,  qui ,  ccfi  prior  vc- 
neric,  &  ad  fenccntiam  iudicis  prioc 
pcrucneric  ,  fecundum  propoficae 
adlionis  nacuram  nihil  aliud  inccn- 
dic,  quam  xqualem  pcculiariura  mer- 
cium  diftribucioncm  incer  omnos 
fetuari.  In  a^ione  vero  dc  pcculio< 
diucrfimodc  rcs  fc  habec,  qua>qui 
agic,aliorum  racioncm  haberi  ,  noti 
inccndic  ,  fed  fui  ipfius  duncaxac ,  do 
peculio  fcrui  fibi  folui  conccndensj 
idcirco  prxoccupantis  mclior  cft  cd- 
dicio  ,  quod  inceromnes,  quibus  et 
cademcaufadcbecur ,  ordinarij  iuris 
eft.l.intereos,  cum  gloffa  magna  ibi 
fF.  de  re  iudicat. 

10 Eft  &  alia  noncontcmrtcrt- 
da  di£crcncia  intcr  hasa^liones,  qua 
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portit  tCJt.in  l.depcculio  fF.  dc  tribu- 
tor.  inquicns,  quod  adbionc  dc  pccu- 
lioctiam  cum  cmprore  fcrui  agi  po- 
tcftjtributori.i  non  potcft,  vhiglofl. 
racionem  alsiguat,  quia  non  (lc  fuc- 
ceditur  in  lacntiam  qua:  cft  ncccf- 
fariiad  trihutum, ficuc  inpcculium. 
Pio  cuiOs  cxplicacionc  aducrtcndii 
t\\,  trihucona: ,  vt  diximus ,  tunc  lo- 
cu(n  cHc  ,  cum  dominus  (ciuit,  ac 
pafius  fuic,  iciuum  in  pcculiari  mcrco 
ncgociaii,quafi  i\c  dominus  proptcr 
rcicnciam,.&  paticnriam  fuam  in  (er- 
ui  ncgotiationcm  adhibitam  priua- 
ri  dchcat  prxcipua  illa  proptij  dcbi- 
ti  dcdu6tione  ,  qua  aliis  aducisusde 
pcculio  agcntcs  vti  potcrat  ;  quae 
icicntia  &:paticntia  imputari  nequic 
illi  ,  quipoftca  lcruum  cmit  ,  qui» 
ctti,  lcruum  qui  ia  alterius  potcrta- 
tc  crac ,  ncgotiari ,  fciuificc ,  fruftra 
illius  ncgocutioni  concridixificc }  fls 
idco  cmptons  fciencia  cum  adhuo 
doiiiinus  non  crac ,  noccrc  illi  «on 
dcbcc.quo  magisconcracum  cribu- 
toria  agi  pofsir,  vc  ccnuicglofi.in  d.l« 
dc  peculio  ,  pcr  l.  in  dclidis.^.ri  cx- 
wancus. ff.dc  noxalib. aftionib.  Alic- 
xiato  vcro  fcruo  cum  pceulio,  quan- 
uis  intra  annum  durcc  adio  aducr- 
sus  vcndicorcm  fi  pcculi;  pretium 
partus  fuificc  I.  fi  ex  duohus.^.final* 
cum  lcg.  Icqucnti  ff.  dc  pccul.  quia 
tamcn  illc  peculium  iplum  fccum 
tcvc  in  potcflatcmcmptoris ,  concra 
cum  quoque  dc  peculioincipicaftioj 
dicV.  I.  dc  pcculio  I.&  ancillarum.^. 
f)  lciuus  ff  def>ccul.  Ex  quo  Anti- 
quorum  quorundam  fcnccntia  pro- 
hari  videbacur,  cxifiimancium.adio- 
ncm  dc  peculio  ,  in  rcm  cfTe,  &  non 
in  perfonam  ,  quia  perfonalis  zQtio- 
nis  nacura:  repugnac,  vc  fingularem 
fucccfibrcm  fcquacur, I.  hxrcs 
prcccpto.ff  ad  Trcbcll.  Cui  tamcn 
(iifficuitacircfpondcc  Bart.in  Uratcr 


ifamiLcontraBu. 

a  fracrc,  nu.      &  Fulgof.  ibi  nli.  5^» 
fr.dccddift.mdchit.contiana  lcntcn- 
tiam  prohatcs,cuiu$meminimus  iup» 
107.    Prxtcrca,  adiodc  in  rcm 
vcrlo,  pr^toriana  quoquccfl,  praccc- 
dcntium gcrmana,  quc  cx  contrafti* 
bus  filiorum  ,  auc  feruorum  dircdd 
concra  illos  dacur  (ub  quorum  funt 
potcftate.  Stri£to,namquc,iurc  con- 
ucryri  dircfto  non  poterant  cx  con- 
tradiihus  ab  alijs  gcfiis  ,  tameifi  in 
rem  corum  viilitas  indc  vcrtcrcturj 
quia  iureciuiliobligatio,&  a6lio  ortt 
cx  contradu ,  intcr  ipfos  contrahcn- 
tcs  (patiatur,  ac  hxrcdcs  corum,nce 
•  pcrfonas  illorum  cgrcditur.  Quia  vc, 
r6,qui  cum  filiofamil.  aut  fcrlio  alle* 
no  contrahicicavccommodumcon- 
tra^tus  in  tem  patris  aut  domini  ver- 
tatur ,  illorum  caufa  contraxifTc  ,  6£ 
pcrfonas  illorum  in  contrahcndo  rcf- 
pcxi(Tc,videtur,PrxCor  ^quitatc  mo- 
tus,dire£l6  in  cos  adioncm  prodi* 
dic  ,qua  ex  filiorum  ,auC  fcruorum 
contra6libus conucniri  pofsinr,  qua- 
tcnus  in  rcm  illorum  vcrfum  cfi^ 
quasi,  fcilicct,  illi,  pcrfonas  fibi  fub-^ 
dicas  concraherc  ,  iuircrinc  ,  &  qui 
cum  eis  contraxetunt,  fidcm  illorum 
fccuti  fuiffcnc }  vc  ,quodin  aftionc, 
quodiufu,  cxprcfsc  agitur  ,  in  hacj 
iuggcrcntc xquitatCi  a^um  fuhintcU 
ligatur,  l.i.  in  princip.  fF.  dcin  rcm 
vcrf.  Ex  quo  apparcchanc  adlfoncni 
inccr  CArcrancos  non  darij  quanuis 
cnim  commodum  contra6bus  intcr 
alios  gefli  ad  alccrum  dcuoiuatur  ,  6i 
in  rcm  illius  conucrtatur  ,  aducrsns 
cum  non  compctic  aOio  cx  concra<- 
du  ;  camctfi  ,  nc  cum  aliena  iadlura 
locuplcfccur ,  quod  natura  xquum 
non  cfl,  l.nam  hoc  natura  ft.  dc  con- 
didl.  indcbit.  fubfidiario  quodam  rc- 
mcdio  aducrsus  cum  agi  pofsit,vc  in 
l.fi  S:mc,  m  Titium>cum  ibinot.fi.fi 
cercpctac.  - •     •  :  :;:••;».•. 

C }  A^io 
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A€t\o  vcro  dc  in  tcm  vcrlo,  quam 
aducrms  pacrcs,auc  dominos  Prscor 
inccoduXic  >  fubiidiana  nun  eil ,  led 
dircdo  &:  principalicer  cotura  illos 
compecic  i  &i:  illa  c(l ,  qu^  ucicur  cx 
concradibus  filioruro,auc  lcruorum  $ 
nam ,  de  tn  rem  verfo^uou  efl  proprm 
adionis  nomcn,  iicuc  nequc,  dtfecu- 

qiifiJ  injju,  tnriitoru ,  &  exercUtri/t^ 
icd  idafutic  nocx  qu^dam,  fcucfor- 
mula:  a  prxcore  adtcftx,  vc  Barc.  no- 
cac  in  i.Hnal  in  fin.fTdein  rem  vecf. 
vbi  ncccitarias  dixic  adicdiones  , 
ideo ,  fciliccc  ,  vc  his  nocis ,  &:  adic- 
^ionibuS},  vnaadio  ab  alcera  dilcer- 
ncrccur ;  paciunc  cnim  diucrfos  cF- 
fc£lus,  &  incerdum  cxpedir,  vnapo- 
citLis  cxpcriri ,  quam  alccra  ;  &  clcda 
vnanon  iicec  rcdirc  ad  aiiam ,  iuxca 
rcgul  ccx.  in  l.quod  in  hxrcdc  §.  cli- 
gcrc  if.  dc  crrbutor.  aft.  &c  ibi  nocat 
gloir.  magna;&:  Bart  qui  in  finclimi- 
cac ,  vc  non  pcoccdac  cx  caula  ludi 
crroris. 

io8.    Ec  in  prxccdcncibus  qui- 
dem  cafibus^pncorio  iurc,  vc  diftum 
cft  ,  pacer  tcnecur  cx  filij  concradu. 
£fl  auccm cafus  vnus,in  quo  ciuilis 
iuris  dripoHcione  cenccur  cx  adu  iilij 
iub  iua  poccdace  conlbtuci ,  qui  ha- 
becur  iii  i.  i.  Cod.  de  tilijsfamii.  & 
qucmadmod.  pro  his  pacer  ccneac. 
iibr.  lo.  cum  concordancib.  ncmpc, 
quando  .filiusfamii.  dc  confcniu  pa- 
xris,  ad  decurionacus  munuspromo- 
-uetur.^iCcnecur  chim  paccrcx  mala 
fih)  adniinillracionc,&  pro  omnil-)us 
quacracione  muncris  filio  iniungun- 
tur,  tuxra  dift.l  r.&  i.i.Cod.dc  dccu- 
Tionib.  d.Hht-.io.  l.fi^iiusfamil.  C.ne 
filius  propacr.  l.j.  i.parc.Cod.quod 
•cum  co  qui  in  alien.  poceftac.  cft,  I. 
quoties  it.  ad  municipai.  quo  cafil 
pacris  obligatio,  in  folidum  cft,  dift. 
=1.1.  Cod.quod  cum  co.I.filiusfamil.ff. 
de  adminidcat.  rer.  ad  ciuicac.  pecci* 


ncnc.  Etquidem  tanquam  fidcio/Stf 
filij  ccnctur,d.  1.  quocicsd.l.i.Codjdio 
dccurionib.  prius  camen  ^lams  ipfc 
excucicur  cciam  de  iurc  anciquo,  >C 
probacccx.ibi  in  did.  I.i.  proxir»c«i» 
caca,  in  fin.  &  I  iibcrcus.  j^.iilium  pc- 
ccr  tf.  ad  municipal.  Ad  hoc  auccm, 
vc  pater  in  calu  iftocxgcftis  filij.tc- 
ncatur  ,  non  rcquiricur  exprefTus  iU 
Iius  &c  aHcrcorius  confcnfus  ad  filij 
promocioncm,  fcd  faiis  cli,  cum  iUi 
non  dincncirc  concraria  proceftaiio- 
nc  inccrpofica,  vc  probac  ccx.  in  d.l. 
quocics, verncuI.Confcnnnc  auccm, 
vbigloll  magna.d,  l.i.  infin.Cod.de 
filijsfamil.&:  qucmadmod.prohispa. 
ttt  ccncat 

lo^.  Sccundum  qua!  apparct^ 
quod  cria  in  hoc  fpcciaiia  concur- 
runc  ,  quod  raro  euenic .  Primum, 
quia  fimplcx  ac  nuda  cacicurnicas 
pro  conlcnfu  habctur  ad  inducen* 
dam  o.bligationcm  in  periona  caccn- 
tis;  (.um  alias  in  prxiudicialibus ,  vc 
cum  dc  obligando  agicuc  ,  fimplcx 
cacicurnicas  non  optrrccur  conlci^> 
fum,'  ncc  quisquc  cx  ea  obligccuRt 
iccundum  communcm  Doftor.  crar 
ditioncm  in  l.quxdocis.lf.loluc.  ma» 
crimon.  vbi  latc  profcquicur  Barbof. 
cx  num,i56  vciiic. Vlterius. 

Sccuniium  Ipccialc  confiftic  in 
eo  i  quia  fidciufforia  obligatioiutio- 
ducicur  ab&que  vcrborum  flipulacio- 
nc;  finc  qua  fidciufsio  non  caufacur^ 
1.  blandicus.C.dc  fidciulTorib.  quam 
flipulacioncm  ad  cafum  hunc  fi^^to- 
nc  icgis  induci,  rcfpondcrgloff.mag- 
na,  in  vcificul.Sed  qua  adionc,  in d. 
l.quocies.  Tcrcium,&  vlcim.um  fpc- 
cialc  ccrnicur  Attcnco  iurc  antiquo, 
fccundum  quodifidciunbrconucniri 
flatim  potcrat  non  cxcufTo  princi- 
pali ,  qua:  principalis  debitotis  cx- 
cufsio  ,  nouilsimo  Authcnticorum 
iurc  iouodudla  cfl »  Auch.  dc  fidc- 
••  *  iuflbrib. 


lufTdrib.  &:  mandarartb.  i.  collar.  i. 
Cuiusfpecialicacis  racioncm  a($ignac 
gloff.  final.in  diitJ.  i.Coci.  dc  decU- 
rionib.  dicen5,pacrcm  pro 6Uo  inca- 
fu  i(lo  Facil^  oblig^ari ,  idcir^o  -e'fianl 
ftQctquoiurc>  quolic  obiigabacur,cx-i 
tfD^i<iF^>»!h.^9h«/ittp  AditivabaeQr ,  (e- 
con^itiin  ce}^iacD;cex.  in  lcum 't^^i  £S 
de  rO^eiurand.. 

-i>Rclluc  vcio  ,  vc  inqUtramus ,  culf 
ick  ^ciic  paccr(i:bsque  poiiciuo  con- 
fcaiw  » pro  fiilo  ad  munus  airumpcoj 
illo  ^cicncfei  flf  noncefragancc,  obli-» 
gccur  .,qtlbd  c(t  fpctialc  pnmum,  & 
^rintripaic  Cuios  i*acioncm  cfl*e< 
rror,quia  (n  fiHif^rGraiocioncad  mu- 
htis  pubiicurn,  pcrfona,  &  iidcs  pa- 
crts  qui  eilitl  fubpotcftacchabcc,  acr- 
ccndi  &  rcfpici  ccnfccuri  quasi ,  qui 
filium  clegeruntjfidcnl  pacris  fcicn- 
tis  ,  fld  non  conrradiccncis  fccuci  vi-' 
dcantor»'vc  in  ^&iqncejnoJiiiJpt,  di- 
citu r  in i\ i S.  iUo  citul,    u  i n fti cu t. 
quodcum  eo  qui  in  alien.  poteftati 
cft.  Cum  qua  8c  in  illo  tl^c  conuc- 
nit ,  quod  ,  ficuc  illa ,  ica  &  ida  ini 
folidum  dacur,  vt  dfdlumcft  fup. 
'   110.    Pro  cmancipaco  auccm  ad 
dccurionacum  aflumpto  non  tcnc-» 
{ur  patcr.ditt.l.l  in.princip.  Cod  dc 
fili)stamil.ficut  hcc  Pi^toriana;  adtio. 
ncs  dc  quibus  fup.  qua;  pcculiares 
ftint  in  filiorum  contra£tibus  ,  ad 
(»manoipat6rnm  contra<5tuS  protrj. 
hantur.  Ncc  id  mil-um,ciim  in  mul- 
tii  cmancipatus  ditfcrat  ab  co  qui 
(ub  poteiVate  cft,  adecTvt ,  fccuh- 
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dum  ciuilc  ius »  cmancipatus  excr^-^ 
4ica  ptrroha  cchfeacor  rcfpcctu  pa* 
"ttis,  vi:probai?  tex.  fccundum  prio- 
tcm  intclictlum  a  gloil'.  ibi  rclatumi 
in  I.  vnic.  acccdic,  vctficui.  Extra- 
hcum.C.dc  rci  vxoc.a£tJ  j.  in  fin*  d* 
cicul.de  tilijstamiL  libr.  io.|.veQcr6 
przcecitd  flf.  de  4cqu1reii(ii  iflferedi 
idque  ex  antiqogi  ahahibl^cicrihis 
forcnula  dcprchctldittlr,qu^fft*ftadi- 
dicCaius  hb.inftitutioh;  tftiUli.  i  VU 
pian.  in  fi:agn>cnc.  fub  ticuli^^^ijijii  i^, 
poccftacc  i  fhaScipbu^  fdfttr^itfodi^r 
ver6,quanuts  in  aliquibtti^l^^Iatjt 
fincdiftcrcncii  inrcr  /Uos^KtlftoncU 
pacosiii  ttiultis  tamcn  perddraht, 
obrcruat^lofl'.m.igna  in  I.  i\  erftattci:'*-^ 
pati  C.  dtf  collat.  Vbi  de  Yhatctia  peif 
Scribcni:.  " 
y^V»  Vltimo ,  vt  praercns  iath  dii 
put  dc  contradibus  filijfamilias  al>i. 
foluamus,  horiamhi^  tur ,  ciim  prol 
pacrc  fideiubcrC  polfc  ^  &  cX  fidcmf-* 
fione  tcneri  I.  fi  dubketurf  filiusfl- 
mil.  ff.  dc  fideiufroriS.  I.  fi  cx  alio  d 

2uod  cum  co.  1.  filiusfamil.  Cod.  do 
deiuftbrib.  vbi  glofl!  concordanc^ 
allegat.cradic  Hippolyc  in  rubr.  d« 
fidciuflorib.  41.quacft.num.507.  ficut 
& patcr  pro  filio  quem  habcc  inpo* 
teftate.fidciuflor  interccderC  potcft, 
i.fi  matidacor.in  fin.C.quod  cum  co^ 
U  domiftus  pro  fcruo,  l.i.tf.  fcd 
ctfi  ferui  ff.  quod  iuft.*X-jG^ 
.  «iominafr^i^cilcimi,..  . 
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trui,  &  fit^fdmil.  inmuUis  tqiii- 

fdT4MW  ,  M  ttllJlftf  <fMM 

rMM,  />roN/  i»  t0Htr4btndQ,qki4 

filius  effiuctter  ililt^aturtx  lon- 

MMua^us  Sifmtmri  wm  pift/Iex  Rt^^ofttf 
jir  ftmnateffile;  &reteffa  rationtilla  ab 
Mt\t  traiit*t^m4  Mtm  ctnjetur  btmo,  altd 
i^figtutMr»  limitMirvtm  mh  f^Mtmu 
SitMmKfitlftig/'"  (imlittr  mqutttt  ,fecum 
ttmen  (eHtr^htrttem  ohUgat  demtnofuoy 
tnfrd  ^md  dif^uUas  moHttur ,  differentia 
niH§mt9Mllitm0  intirftntmj&pmm. 
SfMtwr  ^Ittt4t,&  tmditur,  domtni  fxr' 
ftnm  acc4ff4cit4tem  dttendi  dd  vdUdttd- 
'  :  tem,duttaiUtt4ttmeorum,qMd(MmferM9 

fu9  gaMtttm* 
f,  Umitn  ex  feruerum  fuorum  centrdHihut 
IMtt  ohU^anturi]!  tumquibui  ferut  con- 
'.    trdxtrunt  ,fi  tUis  fldre  neUnt,  TaUitvtin 
mim  'fequenti.  Wt  inikrmm^^emede  dt- 
tipiendum  fit  id  quoi  dicttur  i«  diquim 
lcgth.  ftrHum  debere.d,nu.S' 
$f   Strut  de  ture  (luiU  matrtmenium  coHtr^' 
n  mfmnm,  ?«mifici9  fiiri,^ «mf  ifeto  dt- 
'tmM%  bgitwte  centrahnnt  etidm  deminii 
inuitis  cr  re^tignunnlm  ,  &  VdUfjg^^^ 
qndttnut  contraitus  tjh  ; ' 

lU  Sf9itfdli9kmitfiittar9mtti»i^ 

'  tum  ,  &  fcruus  illts  ciuiUttt'  l^lMWIIf^ 
fednjturahrertatuihn. 
Seruut  fttcti^iouUbui  nen  temtur ,  & 
fi^icqM\dt^fllftrm»immi9  eenfidtttt 
4»nimo  fue  acquirtt ,  dtdticte  ptiiti  vnde 
ceniux ,  fi Id/ern  tB,&pii dkniurfi  ex 
l^trdfuta. 

Ujftl^  b^ntrum  cenmtm^  Mmtm  i» 


•  *    •  t  • 


ter  fsj.i/^ijf  j  VidtHta,  in  conirigtrfenierttfn 
locum  mn  h^btt ,  jiut  fttrqne jin^ftn- 
dtttenii  Jiijiuc  vnus  ex  ilUst 

C  AP.  tI-ktivm.  - 

JD^  comraUibus  fcmorum. 
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FRequeos  eft    iure,filij  qdl 
lubpacria  poteftttc  eft«  U 
ferui  cquipaittio ,  quse  8C  ia 
jjs  quaf  priccdcnfe  capiie  lcripfi* 

mus,  in  aliquibus  rcporirur  j  inuiul- 
lis  tamcndincrunt,vt  vidcrccft  apud 
Marc.  Anton.  Baucrium  in  rcpct.  1. 
cum  filio  nu1n.187.fF.de  l|w.priab 
vbi  quinquc  fupra  crtginca'aiftereii' 
tiasincerillos  cumulac»  quaruro  viUI 
cftin  concrahcndo.adquod,  (crui,  & 
condirio  parnon  cft,/cd  multum 
ditfciunt .  hluisbmilias,namquc,c6- 
truftum  gcrcrc  ,  &:  cx  co  cfficacitcc 
obligarialijs  pote(l,vt  d.cap.  pr«ce« 
dence  fcripfimus  *,  in  reruilem  vct^ 
pcrfoiiaiD ,  ciuiicEn  obHgationem  ca- 
dcre  non  pofle,  intcromncs  conftati 
quiaeorum  quariuris  ciuilis  funt,cu- 
iusmodi  cft  ciuilis  oblig.uio  ,  icruus 
omiiino  incapaxefticumiuicillopra 
nullO'»  ac  feti  mortuns  reputctur»!, 
qaod  attinct,!.  icruitutcm*n.de  rcgul. 
iur !  ciim  hicftaius.^.fidonator  ft.do 
donat.  intcr  vir.  B-i  vxor.  rradtc  laf.in» 
l.libcr  homo.in  i.  num.  j.  ft.  dc  vet- 
bor.obligat.6i:  ixpc  ahbi»  quem,  &C 
alios  tetcrc  Frandfc.  Nteonitiitt  in 
repec.rttbricJf,iblat«aiacrirooninam« 
154.  Scd  oee  diic&aafuraltni  in-illo 
obligacionefta  ica<:oouenittntomnes» 
quia  fcrui  ftatus ,  iurc  gcntium,  cui 
naturalis  obligacio  arcribirur.anmhi. 
la?>K  rcpcfituri  co,namquc,  iurc  icc- 
uitus  cft  incrodu^a ,  vc  fup.  fctipfi- 
mas  id  cex;  ibi^/nfrMfiwAf  /«w/  keSti 
vode  natoralis  obligationisiqu^illias 
.iuna«ftrvidebad«linc8paY{qu^  tamc 
in  fcruilem  pcrfonam  cadic  vt  latc 
tradidimus  ad  rcx.fiiper  vcrb.  obliq^i- 
MMtf  inJiitiUdt  cum  gLoft.  ibi ,  cuius 

rauoncm 
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tationem  afsigiiAiiimus  etiam  ftantc 
Bait.  &  cominuni  traditioDC  in  I.  (t 
id  quod  ff.  dc  condift.  indcb.t.  afle- 
tante,rerui  ftatum  iute  gcnciuui  an- 
nihilatijm  Knire. 

1.*  Adeo  vcrociuilcmobligatio- 
nem  in  pcrronam  faam  contuihcrc 
lcruus  ncquit,vt  ncc  pofl:  nunumil- 
iionem.cxantc gcrto  negotio  conuc- 
mri  queat  I.  1. 1.  z.  &:  1.  pcnult.-C.  ait 
lciuu.  ex  (uo  tjdt.  I.(i  cogtuti  C.  dc 
ncgot.gcft.traditlaf.  in  1.  fiatcra  fra 
trc  in  ledV.  nu.ji.rt.  dc  condict.  mdc- 
bit.  Franciic.  Niconit.  inrcpct  rubr. 
tV.de opcr.nou.nuntiat.nu. 56.  Cuius 
lationem  cire  ,  dicunt  i  quia  fcruus, 
p6ll  m.inumil5ioiidm  alius  &  noui>s 
homo  ellc.ccnlijturjl.li  fcruus.^.tinal. 
iT.dc  adimcnd.lcgat.l.qnires.^.aream 
rt.dc  (olut.  Idcirco.quiamanumiflus, 
aliushomo  cen(ccur,non  tcnetur  ex 
contra£tu  in  feruitutc  gcflo ,  qua^i» 
lcilicct.ab  alto  gcfto.  Qux  tamen 
ratio  ,cc(i  in  fc  vcra  aclegitima  flc,- 
non  benc  pra:fcnti  cafui  adaptaturj 
quodvel  e.v  eo  (alcem  dcprchcndi- 
tur,  quia  fccundum  illam ,  nec  natu- 
rali  illa  obligationc,qua  dum  in  fcr- 
uitucc  mancbat.obflrictuS  erat,  libcc 
fa6tus  tcneretur  qua.si  alius  ,  ac  di- 
uetfus  abillohomoj  quod  nemo  af:- 
firmabit,  &:  conCrarium  probat.l.na- 
turalitet  ff.dc  condtft.indcbit.  Prae- 
tcrca,  nec  cx  delifto  quod  in  (cruitu- 
le  commifif ,  manumiflus  tencrctur, 
quasi,nonabiIlo,fcdabaliocommif- 
fum  diccrcturjcuiuscontrarium.pr^- 
terquam  fi  in  dominum  deliquiflcc, 
probat  l.licet  fcrui.iunfta  I.final.&  ibi 
j^Iofl^.verb.  patitur,  C.  an  feru.  ex  fuo 
fad;.  Q^iiare  alra  prxcedencis  (entcn* 
tiae  ratio  cft ;  &  vera  quidem  ac  ger- 
mana  cftjipfius  fcruilis  pcrfon^inca- 
p.icitaS|  cumcnim  eiusmodificquod 
ciuilem  obligationem  fulcipcre  ne- 
qucjt,  non  poteft  vtiquelibcr  fa^us, 
illaobiigationc  tencri  cx  antc  iTcito 
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contraftu,  quam  contraitus  ipfc  ab 
initio  non  pr«»duxic ,  ncc  potuit  pco- 
ducere  in  (erui  pcrfona. 

3.  Hoc  tamcn  aliquando  fallit 
fpcciali  quodam  fauorc  ,  vc  in  caufa 
docis.l.fi  lerua,&ibi  gloflii.  if.dc  iurd 
doc.  Ec  in  pccunia  alctuo  pro  libcr- 
tatcdomino  promifTa  I.  I^romiflx  C. 
an  (eru.ex  fuo  fad.l.final.^.final  iund. 
gloff.ibi  ff.  quar.  rcr.aft.  nondet.l  fic 
clcgantcr  §.  kruus,  iun£ta  glofl^.i.  ibi 
ft.de  dol.  quo  ca(u  ,  niultp  magis  ce- 
ncbicur  cxtranco  ,  cui  in  (cruicutc 
manumilsionis  caufa  protnificyvc  pro- 
batur  argum.tex.  in  1.  lic<^t,  ;unda  1. 
final.cum  glolT.  ibi  C.  an  (cru.cx  fu6 
fadt.  Scd  in  his  cafibusnon  dircfta  fic 
ordinaria  contraflus  adionc  ,  quae 
contra  feruum  ex  illo  orirl  non  po-; 
cuic,(ed  adione  in  fa£tum  Ccnebicuri 
de  qua  ioquicurcex.  in  d.l.  promifla?. 
Ex  quo  nianifcfte  af^paCeC ,  ciUilcm 
deficcrcacJioncm,6c  fpeciali  quodam 
fauore  hanc  in  faftum  compccerc  ; 
hxc,namquc,in  ta£buma6tio  natura- 
Icn»  potius  qi]^m  ciuileio  habcc  in  fc 
xquitatcm,  vc  cx  Labeonc  Iuri(con(^ 
rcferc  Vlpian.in  l.i.  vcrficul.Hsecai»- 
tcm  adio.tf.fi  quis  ccftanichthb»  cftci 
iufT.fucr.  • 

4.  Qiiariuis  autcm  feruus  aon- 
traherc  ncqucac,vt  ciuiliccr  obligccuc 
his  cum  quibus  concrahic,  illos  tamc 
ciuiliccr  obligare  cxcontra^Cifecumi 
gcfto  poteft ,  non  quidcm  fibi ,  ^ed 
domino  fub  cuius  poceftatc  cft,cui 
obligacionem  ex  contra<5tu  octam 
acquirit,ficuc  6c  reliqua:  inquocum> 
filiojfi:  monacho  conuenic;  illc^niam- 
qucpacri  fub  cuius  potcftatc  rcfidec, 
aftioncm  ortam  cx  concradu  a  fe' 
gefto  acquiric ;  fic  6£  monilchus  mo- 
naftccio  fuo. 

Quod  camen  fic  cotnmDDitcr  a 
Noftris  tritum  &  inculcatum  graui 
difficultatc  non  c^ct  j.fiquidom  ,  vc 
cradidimuS  i  fcrui  ftatus  jmnihilacas 

eil^,- 


8rf         L.Bx  hoc  iuYe.jfJc  luUit.^  iur.  i.p. 

cft.&r  fiue  iuris  gcntiuir),fiuc  turis  ci- 


uilis  concradlus  lic  ,  cius  celcbundi, 
(an(]udm  hoc  i  &  iUoiore  antiihil»- 
tiiStomhino  incapax  reputatoty  ica  vc 
Auoqttam  in  perronaitliasdoilis 
trahatur  obligacio»vC  apud  omnes  In 
confcflb  cit.Quapropter,  cxcontta- 
ftu,  cuius  cclcbrandi ,  omni  iurc  in- 
capax  rcpcricur,vidcbacur,non  pofle. 
domino  ciuilCm  accjiiirereobligacio* 
iiem,(|tiae,in  ipfiusconcrahencis  per* 
£>na  rubfiflercrkunquam  potuit* 

5".    Quod  in  filiofamil.diuerfara- 
cionc  proccdit;  iile,  namquc.contra- 
hcndi  capax  cft,  &:  nacuralitcr  ac  ci- 
uiUtcrobligaci,  &:  obligarc  alics  cx 
Conthkdu  (ecum  gcflo^nullo  ixkte  im> 
pediCttr  :  vtide  quasHca  comtrate 
fiNo  obligario ,  cpDMHB  eodem 
mnmenCo  pereum  iute  patria;  po* 
tcftatis  acquiritur  patri ,  ficur  &  alia 
(ju(j  filius  acquicit,  1.  piacct.  ff.  de  ac- 
quircnd.hxredit.  (qux  acquificiciu- 
fis^dilif  e(l:>  quo  ipfaitililios  patria 
poceftas  tncroduAa  foic,l.item  inpo- 
ceftace.ff.dc  his  qui  funtfui.velaHen. 
iur.  vhi  tradunc  Barc.  &  omnes ,  fe- 
cundiimPinel.  in  z.  part.  rubr.  C.de 
bonmaccrn.num.j.^.i. inftit.de  patr. 
potcftat.&:  Scrib.  ibi,  Barctn  mater 
a  fracre»iiiifliit.£de  condijft.tndeljjf^ 
Ec  hoe  qiififi^  itti^^  potc^^ 
moribusrecepcnm  hiiCiVt  aic  yipiatt. 
in  I.  parrc  furiofo.fF.  de  his  qui  func 
rui.vcl  alicn.iur.  ttadit  Pincl.d.nu.5.) 
Cum,  itaque,  filius  oapax  fit  concra- 
hendi,&  obligandi  fibi  aUoS|  nihil  eift 
qiiod  iBipediac,obligacionei  91  t^p^ 
aes  pwimi  acq,uiti  patci^^l&ftcoi&i 
poceftace  maneCyd^i.  placct.l.  cdm 
«poTcec.C  dc  bon.quac  libcr.^.igicar 
liberi,  tnftitnc.  pec  quas perfon.  iiob* 
acquiric. 

i  Ac  verotio  (cmo ,  dequoagimus, 
i^pMtff^-^  ra  Mbetit^  ille,  nani: 
4fHe,i'are  ipfo  gcnciumf&cloiUi  vnde 

ii^fnftiii  miMiii^tmtum^v^         ia  i.i4ibc(^^Cdc  vfuca^ 

pionibt 


proficifcuntur ,  annihilacus  cnr,  nett 
aliqua  in  pcrfona  ipiius  adio  con- 
crailus  ii.gtcdi  potcft,  vcdiximusr 
qoam  ioris  incapacitatem ,  domini 
voluncas  colicre  non  valcc,  iUxta  re- 
gui.  i.  ius  publicum.fF.de  pa£t.l*quod, 
de  bonis^.i.fF.ad  leg.  Falcid.  cu  aliis# 
idcircoquc  videbatur,qu6d  cx  fciuilt  * 
contradtu  nulla  ciuilis  dbligacio,neo 
aflio6riretur,qurdomlno  pcr  feroii 
acqofn  potaiiiet  1  dilparemquc  ia 
hoc  cfirc  illiuscondidoatoy-iMfiij*  ' 
famii.  iuxcafopradida. 

6.    Qua  tamcn  difKcultatc  non 
obftantc,  diccndum  eft  ,  adionem 
contra^uscu  feruo  gcfti,  que  cidem 
cpmpeteret ,  fi  capax  eius  cflct ,  ab- 
qbiri  domin&fii|b'  cotos  poceftatc  ma*. 
nec.vc  probacurifrlis.  U  coto  titul.ff, 
dc  flipulat  /eruor.fcinflit.  eod.  ticuiil:- 
Etadprxdidam  difificultatem  rcfpo-  • 
dcndum  crit,qu6d,  licetinfpefta  lcr- 
ufli  petfona,nulla  incaconfidcrctut 
capacitas,nec  caput,.^Jeruofautem#^ . 
ittniG^C  capitdiminut.  qo^tamcn 
dominns  caputcfl  fcrut  rQi||omni^ 
inflit.dc noxalib.  quoad  ea  qBs cum 
fcruo  gcruntur  domino  profucura  t 
ipfiusdomini  perfona  intpicitu^,  ita 
vc  ab-illiiiscapacitatc,  vcl  incapaci^. 
ilNlMi@l0kiica«;fttiCndji^cas  pei 
d^4iyiffiiin«:£  de  ti^d.  infli 
cueod.  hdmihi  &  cibf^rcgula  tT  di 
leg.  1 . 1.  fi  mihi  &  Titio.f  r.  ftde  leg  9« 
I.  Ctfi  maximc.fF.dcferuft  Ic^at.  I.ne- 
quc  per  fe.C.dc  hjcredib.  itiftitucnd^ 
princip.inftic.de  flipulat.  fcruor.  tra- 
dictafjl]ki.t.nQ.i7.#.  d^iN^tior.ob.li-' 
gat.&  ibiIoan.CrGtCiiR^i|^A]dar< 
\t,  HifMnym.  Bocig|cl.  )^icob.  do 
Nigr7o.  &Coraf.  ibid.  num. j  z.  lat^ 
AymonCiauet.  in  I  ciim  filio.i.parc. 
^ num.28.com  rcqucncib.  fF.  dclcj^. 
prim.  Eccfl  iuris  ciuilis  reguia  ,ca- 

mecfi^t  Df>aurtbosai4P>*«an^  cx^ 
pliaM^t^icdnfbcexlii»^  ctiacici 
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Qaf.  I IL  De  eontraSibui  feruorum. 

ptonib.iuxtaquod  iuris  axiomaap- 


8? 


parcc>domina,  qui  acqutrcDdicapax 
iic«  incapacicaccm  ferui  non  obeflci 
quominus  pcr  hunc  il!i  acquiripof- 
fir  ,  fiuccx  contiaftui  liuc  cx  tcrta- 
mcnco,  cum  lcmpcr,  non  ictuiliSiicd 
dominica  perfona  debeatatcendi. 

7.  Quannis  aut^m  per  feruos  na- 
tuialis,  6e  ciiiilis  obligatib  dofninil 
acquiratur  ,  iuxca  comnlunes  tradi- 
tioncs,nani  &  in  natiirali  iilcm  com- 
munis  probat  ,  quam  tradidimusad 
cex.  lupcc  vcib.  Ohligtiioaes  wJltiuUt 
ipfrtamen-domini  cx  (ctuorum  fuo-' 
romcontradtbus  nob  bbligantur  ijs 
oiim  qutbus  concraxerunc  ,  prxrer- 
quam  ll  ciusmodi  concraAibus  vti 
mahnt,  &  alias,  fibi  imputcnt,  qui  cu 
huiufccconditionis  honiinibus  con- 
traxcrunt,qui  mcliorcm  quidcntdo- 
mtnotumfttorumcondiciohem  ^ce-. 
te  potdeftinCt  non  ver6deteriorem« 
ifccitdbmonachorumconcradus  fc- 
quenci  capice  tradcmosi  vbi  dciUis- 
agimos< 

■  8.  Sunc  camcn  nonnulli  cafus* 
in  quibus  domini  ex  Tcruocum  fuo- 
rum  ccmtraftibus  obligaDCur » prooc 
euenit  in  adionibus  de  pteiili^,  ifntd 
hjHtexmittm»  wfiiiertAy  &  deinrem 
'verfot  quihus  pacrcs,&  domini,  cx  fi- 
Itorum,  &:  cx  lcruorum  fuorum  con- 
tradibus  a;quc  obligantur,vccradidi- 
mus  Aip.  capice  prxcedence.  Diffe- 
reniia  verd  eft  interpecttliarei  filij- 
£imil.ac  (entt  concraftnsfiiaai  exfiUj 
opntradu  ccnccur  pacer  quacenus  ia 
peculio  cft  dcdu6Vo  indc  quod  illi 
dcbctur.St  filius  in  (oitdumj  &:  domi. 
nus  acquccxrcrut  contia&u  ccnctur, 
qui  in  noc  cum  pacrefamil.  fcacerni-  , 
zat  I  ip(e  vet6  feruns  cioilitec  non- 
quam  obligatur ,  nec  peculij  cau(a 
edtteniii  potcft,  in  quo  a  filio  differti 
J.neisferuus.in  fin.  ft.dc  pccul.  &na- 
turalcm  folummodo  oblij^atior.cm 
capcre  poce(l,fiuc  in  cauUm  pccu- 


liarem  c6trahat,fioe  cxtra  edmi  ideoi 
cum,rcruumdeberctdicimusi  6£lum- 
magis  dcmonftramus ,  quam  ad  iits 

ciuilc  rcfcrimus  obligationcm,  vc  ia- 
quic  Vlpian.  in  d  1.  ncc  (cruu$,pct 
quam  icaobfcruac  Barc.ad  lcgcsqu^, 
In  materta  de  peculio  Ioqucuces,(cr- 
oiimdebcre,dicuiU,in  L  frater  4  fr»* 
tte,n  u  5  2 .  &  ibi  Fttlgdd  littm.|8. 
condid.mdcbir. 

9.    Dc  coniugio  feruoram  paucil 
hic  fubiungi  opurtccquia  illud.prr. 
tcr  facramcntum ,  quod  m  fc  couci- 
]ict,ad  contradMm  periioet.  £c  qui-st 
.dem.cfuanttis  deiuteciuili  matrimo- 
nittiniBter  feruos  non  concrahacur^ 
ncc  tcncar.l.  cu  ancillis.C.  de  inccft. 
nupt  gloiT.i.  in  princip.inftic.de  aupc. 
camcn  dciurc  canonico.quod  in  hoc 
atcendi,  fi:  feruaci  debec,concrahere 
mattimonium  rerul  liber^  ac  legiti.  , 
me  ponTttnt ,  nedum  yolentibusdo* 
minis,'fcd  illis  eiiam  inuuis  ttcontra.. 
diccribus  c.i.dc  coniug.fcruor.quia, 
vc  ibi  habctur  cx  Apoflolo  ad  GalaC- 
5.  ncque  liber,  ncquc  fcruus  cft  a  (a- 
cramecisecclcfixrcmoucndus:  &it^ 
pe0e  (enios  inoitis  domipis.macri* 
monio  copulaci  ,  e(l  (ententia  D. 
Tiiom.diftin£t.  5  tf.qnsft.  vnlc  arc.z. 
qucm  vniuerfi  (cquuncur  ,  vcaiTeriC 
Thom.Sanch.de  mactimon.  libro  7. 
difpuc.ai.nu  ^.com.».  vbi  D.  Thom. 
&  communis  adJaoc  racioaem  ad- 
dttcic,fie  dcfeodit  cbntra  Soot.  ft  de 
dWttetia  ibi  lace  &  crudite  per  cum^ 
U  per  Rebelh  de  obligacton.libro  5. 
qurcft.5  fcdt.i.parc.i  Acqueica  pacet^ 
matrimonium,  intcr  feruos  efficaci- 
ccr  valere ,  quia  facramencum  eft , 
cuius ,  vc  carcecorum  rcciefix  (acra- 
mentoriim  illii  viltberi,capaces  (ont, 
vtnotatorin  d.c.i.  Qiiia  ver6  in  ma* 
trimonio  incer  fidclcscclebrato  con- 
traftus,& facramcntum  infcparabilia  ' 
<unr  CK  inftttutionc  diuina,  icavtncc  • 
Qx  agenciutn  voiuivace  &  inccACions 

vnum 


QtpillL  TyecontraUibusferuorufn.  p$ 

"potuit.Ciim  nec  petfonalcipfius  fcr-      ccontr^  ,  nthil  magis  a  mehte  iilius 


ui  icruitium  autcratur,  vt  in  d  c.i.  ia 
fin.dc  coniug.lcruor.  Hoc  tamcn  ac- 
cipiendum  ita  cll ,  vt  ex  lucris  a  ib 
^uzficis  fcrausconiugefn  atat  fi  libe- 
ra  eft  I  &  liberos  ex  ea  fufcepcos,  & 
refiduum  pertinebic  ad  dominum: 
hoccnim  poftiiI:ic  marrimonij  lcx.^ic 
naturale  ius ,  cui  domihus  contraire 
ncquit,  vt  vxor  ,  &:  libcri  alantur.  Sl 
veio  &  illd  (ub  alterius  dornmio  iic^a 
domino  aletur  ac'  liberi  ipfius ,  qui 
matris  oonditiooem  fequuntur  ca 
metn  ex  lcgitimo  macrintoiiid 
cepti  finc  ,  bc  patrc  libcro  ,  vt  cum 
gloiT.  ibi ,  eommumteact  Abb.  in 
d.c.i.niim.f. 

II.  SequitUr  vltimo  *  boftforum 
commuDtonem  inter  coniugcs  iuro 
noftro,  &  vfitata  Regni  confuetudt- 
nc  indu£IEam«  in  coniugio(eruorum 
habcrc  locum  non  poffc  ;  fi  cnim 
vterquc  coniux  fefuilis  conditionis 
eft,proprium  habci  c  nequcunc  quod 
iticer  cof  communicetur,red  dominis 
iliorrum  acquiretur  quicquid  acqui- 
lieriDt  \  &>fi  vnus  fin^  opera  alterius 
acquineric>addominum  illius  cotwm 
pertinebit,  quia  ius  acquifitionis  do- 
roinicx  matrimonio  lcrui  non  im- 
mutatur,  vc  fup.  diximus.  Qii6d,(i 
maricus  (lc  fecuus  >  &  vxor  libcta}  S9\ 


qui  libcrtatc  potitur  alicnum  vidc- 
rur,quam  talis  bonorum  communio^ 
per  quam,bona  fua  altcri  communi> 
cari ,  coDtiDgeret ,  tfie  non  cbniugi 
fed  domiho  illius  ,cttm  ipfc,  ipfauo 
quseficorum  «  coDiuge  particeps  n5 
Hac  ;  quod  ,  prcTtcrquam  qu6d  lco-t 
nina  focietas  cdcc  a  mcntc  iilius  alic- 
num  prorJus  cft  ,  vt  ita  ad  legalcni 
Reght  noftri  bonorumcommunica- 
ttonem  quac  a  taclta  concrahcntium 
Tolontaceprocedit,  fpe^re  nullato» 
nus  valcat  |  quod  ica  probac  %  Ar  ia 
ScnatU  noltro  iudicatum  fuifTc ,  co- 
ftatur  Cabcd.  dccilion.  150.  tom.  i. 
qucm  rctcrt  loan.  Martins  a  Cofta 
in  addic.adCamihh.  annotac.14.nu. 
£5.&vtroque  rdaco  tra^tt  nouifsi- 
md  Emman.  BarbDf.  ih  reiinii«ion.acl 
Ord.Reg.IiK4.titttL4^.  $.1.  num 
Alia  ad  (cruorum  connubia  fpedan- 
tia,  vidcliccrj  de  alicnationc  illorum', 
dcconiugali  debito,  &  fcruicU)  do- 
minis  pr^ftando  ,  omittimus  quiai 
notf  pcrtinent  ad  fe^uorvfti  contra- 
(kmM  de  iflis  aguncfnnoc.  &  alij  itt 
did  cap.  I.  de  coniug.  fcruor.  latd 
Thom.Sanchez  d.  lib.  7.  dc  matrint. 
di(put.ii.&  fcqucnti,  poft  eumRo^ 
bcli.d.lib  .j.<|uxft  .7.1cd.i, 
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»  fiftqueattr  «ffr^^r^- 
tur  y  &  tn  bif  qu*  dd  *<' 


nA^Mt  Mti  ffim  wtiufierU  mMgk 

txpiditrit, 

Cum  Hojlienf.  &  alijsp7obam,mpita(buet 
itntTMtH  kjtgttU  nt(  Mtmdtttr  ckhgm  « 

ll  ^im** 


_;yu,^  jd  by  Google 


ff6        LMx  hoc  iure.ffJe  luS;iu&  iur.  i*p* 


trdHnv^HniMduim  Jin^  (onftttfu  fvperimt 
fut  centrahentm  ,  feam  '(«ntrahenttnt 
mMjitrto  tion  obligAte ,  ntc  coHtrdctum 
mm ,  ttfi  pgftu  rMtfictt  fftktm  m* 
fi^uentib. 

i|fl  Trsdurtur  (afm  in  qvthut  (entrallut  tsi 
fnaf4rtect4udH4t»  exdttr*  ttnti: &tU- 
Mtffm  triiitnt  m  fHludm 

ft  Uukmutt  itt  contrahtiM  ttfi^Mnfit' 

riofo,  & puptiio  inftmt ,  omii^ umu- 

ItttrcoutrabitHr, 
H*   Mnlttbus  profitendo  preprim 
A  fi  Mkm  i  &  fn 
twt* 

7«  jAhds fmi  mMMhe^  &  illo  rtnutntt ,  hmi* 
J^mim  i^Mmmusdire potejl.  Stiidd' 

moiUchus,mtndf&i9  dcquirit. 
t*  Uom^ttium .  non  ohligdtur  ex  (ontrMtd 
tmmthi  gt^e  po^  mom^erij  ingrejfum  ; 
tnttm  feri  ex  eo  qnem  gefnt  mut  iif 
grejfum.  Quod  decl^nttur  ,  ft  in  num.  fe- 
quenti ,  &  ihi  trdduur  Umitatio  *d  reguL 
Qntcifuid  dtqmik  mmmAm^cqniritwm' 

to*  S^d  in  mondchd ,  feu  momali  (]ui  dntt 
&     re^gitmt  ingreffum  an  dliend  obfirictd 


tt» 
tu 


& 

14» 


0df, 

Etft  mend(bm  mH  fmaerfiratem  hontnmh 

fed  retfingulas  in  metiaf^ertum  deferdt ,  dt 
illu  ftluendum  tfi  as  diienum  ^uod  dmed 


MnmAmmci»  MdikfiA  tmCtnfttmt' 
(m  rmmmgfmti& m^unn 


tepifcepus  fdCtus»  domin^  cdpdsd 
ntn  ^itur ,  necfuper  bm  tum  m  difpew 
fdtttm  imtU^itm*  d,  mim*  15,  ft^Mt 
Jdt^ 

Smmnm  ftntiftx  fuper  efimkSbm  r^ 
gwnis  votis  ex  tnagna^iitfmttmift  ifmf 
farepotefiyfecundum  cemmuntm.  Infrritf 
nri  prtUm  numjuam  potefi  d.nu*\4, 
Ttdditmt  df^dtil,  &  mdttru  fumifmfit 
ti^MB[  mfenfum  interuenire  dtbtn,  n 
mtttMhm  monafieri)  nomint  (ontractum 
gnreptftit ;  &  imettifftm  ttx.  ut 
mit^defidtiagerib, 

VttimdtmfitiAtmtt  tA^htimiimm 

(irca  res  magnas.  Ef  cirfi  r«  pariuu,  dC 
Mujpectdnt  dd  quotididnnmtndfierii  ffm 
jMK  tibds  per  fe ,  vtlper  dUttm^utrdOm 

pmtw^i&tttmmmtMmimni 


'7- 


18. 


19. 


& 

ttm 


»4* 


»7* 


iMt 


&pr9cwmmiitiUi£mtttfimHtf^ 

luspetefti 

Mtndihtti  reffdgrittr  dbsque  fuperioris  fui 
ikmiifftmmr  t^ttim  effe  nonptt^ 
Ittm  .  ute  Anemmumtt  kae  «g* 

tefi. 

Ad  iudidd  multominus  profuratores  efi 
pojfum\  mt  rel^fus  ftAfiit»ert  pttefi 
euj^  fiiptrimifiiilieemtd^  &fi  fdf^ 
tuendtfdi  uUas  tlli  commifi*  fuifiet 
Ciertcus  fubititutre  potefi  facultate  fiti  di 
Httmm^l  Mg  mhenii  mtm^miim 
incaufdcritt^dU» 

Monachus  de  fuptrioris  fui  liceHtia  ,  & 
quMio  mdndfierii  dtiqua  vttlttas  id  exftf- 
attprttmmtr  dkttim  tffc  pottfi\  &ttumt 
arhiterejftpot^  ttmmttmimt* 
Monachuf  dt  iicentta  epifctpiprecurator  al- 
ttrtus  confiitui  pettSiVhi  mondUermmfub' 
ijcitur  tpifcopo,itiidtll9»'i&fitim^iffm 
tex.in  cqui  vere.i6.qitafiit, 
Abbas,  feu  monafierii  pralatus  ahsque  ati- 
tuius  Ucenttd  procurdtor  ftufittui  ft^ 

t^4 

tfffpnfSi  dt  dtbm^  tmdi  frmhmh 

munus  dgere  nequtt ,  fuhnitueri  ver^  pot^ 
de  Itceutid  iUuu.d4uuu»iyftrficiU.ln  rt*.  ^ 
l^ttfd» 

Mtimhimt^qttdnitdimcmitmi  t^ 

tiofitn^pofint^d  inttllectum  tex.  in  cu 

iepofiuldnd.Et  dnclerics  tdtm  munus  exer- 

tere ptpm,mt'iS  &t6, 

UmeiAm  it  (hpttmis  fui  Itctntid  vtti- 

mdritm  veluntatum  exeeutor  t^e potefi .  li- 

mtdtur  M  ¥rdtrittttminonbus.nu.i9» 

dtria  tmmtim^  triHii  idm  mmm, 

liheri  exertertflfim»^ 

Clerici  tuttUdutcurd  munns  affumerent» 

dunt;  nec  ttfidttribttst  td  tllu  tmtttgi.rt^ 
mmefi* 

trmrtt  fMtiwm  t^dmt»tgrijtxtcuttrttiffi 
mnpojfunt.  Et  anpefsint  tffttleiiores  pdu- 
ftrum  inttrqutt  teiidttrbtad  fuddifiribi» 
pifitt  ctmmimti  ttmrmidf^tfHtmm» 

g^dpt*'  menachuni  in  execU' 
tionem  tefiamtHtiffmmi  fi(«MW«fi4 

ntHtbttimo 
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CAP.  QVARTVM* 
2)tf  cantra&tbiis  monacJw 


rnm* 


5t 

vItim.C.quiadmitt.&:  alijsab  c6  rcU- 
ttSi  qu2  fon^  opinioxqutor  cft,&  ce« 
Dcdatctfi  alij  monachfi  reroo  ip  acqui 
iicionibus  abfblute  a:quiparcnc».qupt 
nouifsimc  lccutufi  cft  BmcdiftusP^ 
ncl.Lu(]Canus  Iib.  i.lcltdar.  c.\9.  noi 
5.  com.  I.  Ab  vtroque  tsmcn  in  con- 
trahcndodtfFcrc^  quia  fiiiusfubpor 
ceftate  fMs  pofitus  concra^tus  gcr 
Ukt  rt^ariter  poreftj  &  illis  flatu- 
talitcraccioiltrer  obligatuc;  &^/erDiis 
nacuralem  fufcipic  obligationeiBi  tA 
contrailu  a  lcgcfto,  non  ciuilem,  vt 
dc  vtroquc  tradidimus  in  duob.  prat- 
cedcncibuscapitib.  * 

X.  At  mooathof  cdntrahcndb» 
iiec  cioiliceri  tiecnaioraliter  obligar 
tur  ,  quiacatcc  facultate  libers  vo' 
luntatis  &  conrenfus  vnde  nacuralis 
ciufatur  obligatio  .  Ec  ita  mona- 
chum  ncc  naturaliccr  obligari ,  quia 
velle  non  habcc,  ccnuic  Hodicnf.  in 
rumm.de  fideioflorib.  f,  EtqaiSi.mi- 


Onachos,  qoi  ioteiiol^ 

cro^Hofamil.  &reru(> 
non  raro  xquiparacufy 
pr^fcrtim  in  his  qu^ 
pcrtincntad  acquifi- 
tionem  >  quia  ilcuc  pcc  iilium  pa- 
cri  ddmino  per  feroom  acquiri-i 
cor  ,  ita  per  mbnachoin  monafte* 
rio  >  fecuOdum  gtofr.  i.  in  §.  (i  quis 
alij  ,  infticuc.  dc  inutilib.  ftipular. 
Barc.in  I.ciim  bxrcdes  final.fF.  dc 
acquircnd.  poficl.  &:  in  l.i.  in  princip. 
&  in  jS\  fru^uarius  fT.  de  ftipulac.rer- 

iior.  AlcY.  inl.  1$.  itemacqttirimin  ,  .  _ 

numcr.  £.tf.de  acquir.  poflen  Aifgeli ,   mcio    vcrficfil.  Itcm  cxcipitur  mo» 

in  I.  feruum  quoqaetf.de  procuraC/ '  ~ 

Maranth.  inrcpct.l.  is  potcft,numc-' 

ro  tzz.  ff,  de  acquircnd.  haercditj 

Thom.  Cnlanchus  in  rcpct  1. 1.  num. 

cngcfimo  icxto,    dc  vulgar.  &  pu- 

.pilTar.  fQbftitor.  f^Jtoarr.  de  rcgula- 

Tib.  ccmimencj^  a.  nomero  quarto, 

9c  50.  poft  omnes  Azor  tnftitution. 
^moral.  libro  duodecimo,  capic.de- 

cimo,  tom.t.  vbi.dc  aGquifitionefno, 

nachi  fiise  agit  ;  &  cft  communis 
.refoiucio,  monachuminacquirendis 

vice  (crui,aucfiltjfattiiKfongi ,  protaC 

monafterio  magis  expedieritf  vc  cra- 
.  ditLofitaOf  nofter  Ftacicitc.  de  CakL 

de  nominac,emphytcut.  qoaeft.^.  nti. 

i.quade  rc  latifsimc  agit  Marc.  An- 

ton  Baucr.in  repcc.l.  cum  filtonunn. 

penult.&:  vicim.  iF.de  lcg.t.vbi  *  poft- 

quam  plurimoscafiis  adducic,  in  qui- 

husnuncvni,nonealtcri  monachus 

afsimilacur,  cum  prxdiAa  communi 

aftettions  icAdeCfX  Bald^  ia  Li.«^u«ik 


nachus ,  idelb  tradnnt  Abh.  &  Feu 
fin.  enm  fccucus  incap.ex  refcripto^ 
dc  iurciurand.  vtcrquc  numcr.  1 .  vbi 
diffcrcntiam  hanc  conflituunt  intcC 
fcruum,  &monachum  jcandcm  fcii. 
tcntiamprobat  Forton.  Gatc.  in  L 
Galtus.  f .  ti  qoid  fi  ta^xum,  numetifl» 
70.  ^L.  de  libcr..&  pofthum.  contrs 
Fabr.  in  citul.  inftic.  dc  obligat.  coh 
i.numero  4.  contrariam  ccncntem  y 
quam  ctiam  ccnuic  Abb.  fibi  con- 
crarius  conf.104  patc.t.  rdatus  a  Na- 
aan.  dtA.  cbmmencar.  a.  ideregula* 
ctbl  tkoniero  qoadragcfioio  fccundo;- 
VeHtciil.  Decimo  quinto  addo  ,  vbi  . 
in  verficsl.  Licec  his  fundamcncis, 
concordat  vcramquc  ,  vc ,  lciliccc , 
monachus  naturalitcr  obligetur  ex 
concraftu  a  ic  fine  fuperions  con- 
ienforgefto,  quandiu  fupcrioC  oolK 
irritat  contradom  »  (eu  oMtgatio- 
ncm  inde  orcam  ;  &  fic  procedac 
ie£aiidft  opinio ,  priot  vero .  poft'  " 
H  A  ttriisM 
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irrirationem  ,  Cc\x  concradi^tioncot 
pr^bti. 

QujB  conciliatio ,  tata  non  vidtf-' 
taz,  ii  enira  monachus  nacuralitcr  o- 
bligatus  manct  cx  contra£tu ,  quia 
obligatio  naturalis  in  perlonam  il- 
Jius  cadere  potuit  «  vidctur  t  qudd 
ius  indc  aduerfario  quxnrum  ,  illo 
inuito  &  absquc  fado  illius  non  pof- 
iit  praelacus  coliere  ;  nec  (imilis  e(l 
voti  ratio&caufa,  cuius  argumenco 
vcicur  Nauarr.  quo  eriam  in  eandcm 
cum  illo  iuit  rcnccnciam  Rebeli.  dc 
obiigac.lib.i.qu£n:.8.  num.4.  parr.i. 
quia  refpondcrc  poHumus  ,  quod 
cumDeo  micius  agicur,  quam  cum 
hominibus  ^  vC  in  fimili  refpondic 
gloflf.  noftra  in  I.  vcrb.  non  obli- 
gantur.ff.de  pollicicacionib.  Vel  mc- 
Jiiis  dici  poccft.quodrcligiofuspro. 
ficcndo  propnam  a  fc  voiuntatcm 
abdicauic  ad  ca  qux  mundi  func,  &C 
moralcs  eius  adiones  icd  non  ad 
ca  quae  percincnc  ad  Dei  reiigionem 
&  obfcquium  ,  cui  (c  6£  lua  profi-- 
lendo  dedicac  ,  cuiusmodi  jeft  vo- 
tum  ,  qui  eft  adus  reiigionis  ;  tdcir- 
cd  I  n  concra  rrgulam  ,  quam  fuic 
profcffus ,  non  cft,  mcro  iurc  rcnct, 
quandiu  ab  eo  cui  fubditus  cft,  non 
iintatur ,  vc  docct  D.  Tiiom.  z.  z. 
quarft.SS.  articul  S.ad^.  communi- 
tcr  rcccptus  fccundiim  Rcbell.loco 
ciraro;  quoJ  longc  alitcr  (c  liabcc  in 
contra^ibus , ad  quorum  cclcbracio- 
ncni  volunias  rcquiricur.t^u^  in  mo.- 
cho  non  rcpericur.  Qoarc,  priorcm 
(cncenciamcum  Hofticnf  &  alijs  fc- 
quor,  qua:  &  xquiorcft,  quia  ad  ii- 
bcracioncm  ccndic,pracfercim  inper- 
fonaiiliu^  qui  foluendi  incapax  fem- 
pcrcft,  quod  nonrepcritur  in  fcruo, 
qui  manumifTus,  foluendi  capax  cftj 
&in  fummo  iurisrigore  vcriorappa- 
rcc  cx  ratione  de  qua  fup. 

j.  Qua  ratione  ncc  fccum  con- 
irahcncci»  ^obligaro  cx  concca£ku 


monachus  poteft  fibi.aut  monafte- 
rio^  quod  (ic  ccnendum  puco  ,  t^* 
met(i  videamlnnoccnc.  m  cap.  cum 
olim  i.num  3.&  4.dc  priuileg.cxcm- 
plo  fcrui  contrarium  probanccm,  vc, 
ncmpc  ,  ficuc  feruus  (ccum  contra> 
hcntem  obligac  domino  fuo  ,  ica 
monaftcrio  obligccur  quicum  mo- 
nacho  concrahic.  Quod  verum  cft, 
quando  monachus  de  fuperioris  li- 
ccntia  concrahic ,  alioquin  fccus.  Ec 
adeoquidcm,  vc  &  (i  poftca  pr^lacus 
concradum  ratificcc ,  eiquc  ftarc  vc- 
lit  i  nihil  |agac  alcero  inuito  ;  liccc 
contrarium  tcnuciit  Le^T.  libro  t.  dcf 
iuft.  &iur.  cap.  i^.dubicac.  %.  num. 
6z.vcr(icul.TciCi6,  in  concradu  rc- 
ligio(i  ,  (ecutus  Nauarr.  ab  co  cica- 
tum  cbmmcncar.  l.dercgular.  num. 
65.  in  (in.  vbi  NaUarr.  in  candem 
fenccnciam  cicac  Abb.  in  c.  quancoi 
dc  offic.  ordinar.  Scd  hxc  (cncen- 
tip, pace  cancotum  Virorum  dixctim, 
mihi  nonplaccc  quando  monachus 
nomine  fuo  concraxiC;  quo  ca(u  non 
poccft  prarlarus  rati(iairC  quod  nea 
luo  ,  ncc  moinaftcrij  (ui  nomino  ac- 
cum  eft.  Dcinde,  concradtus ,  nuilus 
ab  inicio  manfic  ob  dcfcdum  (imui- 
caiic£  voluncacis ,  fine  qua  pcrfict 
non  pocuic.qux  voluncas  ad  con- 
crahcndum  habili.v  &  pocens ,  cem- 
porc  celcbrationis  concradusinmo-^ 
nacho  dcfuir^  quia  cacarec  j  &  iiic  i 
fuperueniens  poftca  foiius  prarlari 
confcnfus  &  voIuncas,ad  pcrficicn- 
dum  concradum  absque  (imuica- 
neo  alterius  oon^cnfu  &  voluncare 
poccns  non  cft.  Qux  racioce^Tac  in 
feruo  qui  non  carec  propria  volun- 
tate,  (cd alia  rationc contrahcre  pro- 
hibetur  ,  quz  naturalem  in  pcrfona 
ilfius  obligationcm  non  impedit ,  ex 
quo&  conCra£tu$  ip(c  fub(iftit ,  ta- 
met(i  ciuilitcr  (cruu^  non  obligecur, 
fed  nacuralitcr  cancum  |  &  qui  cum 
ilio  conccahiCj  ciuilicecac  naturaiicet 

obli- 
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Qtf.lin.  7it  comraSibus  monachotum. 

«^l%|bit  i  quae  obligatio  doroitio     fus ,  inftic.  de  inuttlib.  ftlpolat.  Qi 


per  eum  acquiritor^vcf  up.trad.idimiis 

•oapit.prxccdcntc. 

4.  Nec  nouum  eft,  contra(3:iin\ 
aliquando  cx  vno  latcre  claudicarc  j 
Ikoc  enim  &  in  pupillo  (inc  cutore 
conttahenceoermtar^qttiaUtim  fibi 
obligac ,  ipfc  vcr6  non  obligacuT««L 
lulianas..^ii  quis  a  pupiUo.tf.de  2&io- 
nib.  empc.  I.  obligan  in  princip.ff. 
de  auchontac.  tutor.  princip.  inftic. 
cod.  vbi  giofT.  Hnal.  notac  :  &c  in 
adalco  curatorem  habence  ,  ac  (in6 
ilb  concrahence  tdem  cencc  glofl*. 
verb.abfimili^«inl.li  curatorem.C.de 
in  intcgr.rcftic.  minor.  &  in  pupillo* 
&  minore  tradit  Tufch.  pradicar. 
conciii(.iur.  tom.i.c6nclu(^i>8t.  fub 
Itccr.C.Dum.t^.  &  16.  invtroquc  lo" 

3aens,communem  fentenciaiii  efle^ 
ixitLelLd.cap.i7.dabl»t.8.  no.tfo. 
in  prodigo  cut  bonis  cft  incerdi* ' 
£lum  probat.  I.  is  cui  bonis.fF.de  vcr- 
bor.  obligationib.  Sc  in  alicnationc 
rci  ccclclia:  fada  omifTa  folennirate, 
quando  aiicnacio  in  ipiius  ccclciiz 
vtiliucem  cedit  ,  tradit  Rcbaff.  in 
compeadio  alienacioii.rcB.eccleC  nn. 
|4-.  poft  alios  Nicol.GarciatraQat.de 
bcncfic.  1  part.  cap.i.  nnm.  74.  cum 
fctjucntib.vbi  latc  profequitur  ad  lo- 
caciotiem  rcrum  cccIcfiiB  vltra  tticn- 
niam  fatftam.  Scd  hi  omnes  conren« 
fui  &  propria  volvotacepoUent,qua 
&  oacunlicer  obligari  poflTunt  >  & 
confiftere  concraduspoceft  tamctfi 
cx  vno  latcrc  ctaudicans  •  quod  in 
monacho  fecus  c(l,qm  piopriavo- 
lunc^tc  caret  ad  icculana  ncgocia 
cxercenda. 

'  f .  Idcircd,  in  hoc  fifnileoi  illam 
doco  furiofb  ,  qui  concrahendo  ni'^ 
hilagicquia  nec  obligari  ipfe,  nec 
obligarc  alium  fibi  poteft  ,  ob  de- 
feftum  iudicii  acconfcnfbsjfinc  quo 
ftarc  contra6lus  ncqnit,  l.i.^.  furio- 
fiiiRJldeobligac«&  aftion.  f.  fwior 


racione  in  pupilio  infance  cui  nul- 
lum  animi  iudicium  ineft  ,  idem 
probandum  vidcrur ,  tamctfi  in  pro- 
ximo  infancix  ,  propccr  vcilicatcm 
itlius  }  benigna  iuris  inccrpretacio- 
nccontrarium  recepcum  fit,dift.l.i. 

fiiriofttmjundaglofla  ibii:^.f»ii. 
pillus  ,  vcrficul.  Sed.quoddiximusy 
inftitut.  dc  inutilib.  ftipulat.  Quod 
crgo  in  his  proptcr  iudicij  ac  con- 
fcnfus  dcfcdum  dtcitur  ,  quia  .abf- 
quc  vtriosque  parcis  confcnfii  lioiL 
confiftic  contraftus,  in  monacho  ar* 
qu^  dicendum  erit  propter  propri^ 
vohincacis  defcdum  ^  finl  qua^i^on- 
iraftus  effici  nequit. 

6.  Conftat ,  namqUc  ,  mona- 
chumprofitcndo  propnam  a  ic  ab. 
dicare  volantatem.  cap.  non  dicati» 
i£.qn2ft.i.  cap.fi  rcligiofas,  de  eleft. 
libr.tf.  capifinal.  de  repolceod.  \ib* 
&  pro  mortuo  habctur.  c.  placuir, 
in  i.  }6.  qujcft.  1.  notat  gloffa  no- 
ftra  in  Authcnt.  Idem  cfl  Cod.  do 
bon.  quc  libcr.  pcc  1.  Deo  nobis.^i 
prim.  Cod.  dc  epifcop.l^  clcfic.  vbl 
notant  omnes  >  U  incap.in  przfen^ 
tia  deprobation.  Molin^de  Hifpa- 
nor.  priroogen.  libr  prim.  cap.  jj. 
numcro  9^.  Cald.  dc  nominar.  em- 
phyteut.  qu^ftion.  6.  numcro  prim. 
Barboi.  in  lubr.ff.foluc.  macrimon^ 
a.  part.  nvrocr.^tf.  Atqoc  ica  i-cdm 
pro  morcuo  monachus  rcpQcecur  i 
ncc  propriar  volantati$->qoanpnB«' 
laco  lubdidit  ,  compos  exiftat  ,  fi- 
nc  qya  ceicbrari  contraftus  vMus  nc- 
quit ,  beno  fequitur,  illumconcra- 
dus  gerere  non  poffc  ,  &  ,  fi  de&-'  - 
€to  gerat'»  nec  aaturalitcr  ex  iMi$ 
obligari»  ntc  ktam  conttahencera 

obligaiC/ 

7.  Confonat  communi?  opinto, 
fccunciiim  quam  potcft  abbas  fin^ 
monacho.atquc  eciam  iilo  rcnuentC 
hziediucem  illi  deiacam  adirc  ,  ve 

H I  tcncng 


^4     ^  L.£x  hoc  iure.ffM  IuRu.(^  iur*.  %ff* 

Cdieat  communiccr  Doftor.  in  d.  c*     &od.eiBc)er.  qluuli  fequicur  il^ 


in  pr^fcnciajccundiim  Fcltn.  ibi  nu. 
iinai.  ab  illa  camctfi  difcedcnccm  { 
cuius  racio  c(l,vc  pcr  cum  ibid.  quia 
monachus  oon  habec  vcUe  i  ncquc 
Aoll#,yc  volensitdiic  >  «uc  repudiara 
pofstc  haBredicatem  fibi  delacam }  fi^ 
€uct  poccfl  feruus  tCini  quo  idciccd 
dominus  iUius  adirc  nequic ,  iuxca  1. 
cum  proponas,ad  Hn.C.de  harredib. 
inilic.  vbi  Barc.  num.tf.  communcm 
ceneC|idem  Barc.  in  l.i.num.ii.ff.  dc 
vulgar.&  pupiilar.fobftic.  vbi,  ^ quio- 
rem  opiniooem  efle  >  dixic » umecfi. 
alio  vcrobiquc  nixus&ndameqtci.' 

Ncc  obftat  vulgaris  ac  communis 
Cradicio,qu6d»quicquid  acquiric  mo- 
nachusjmonaflerioacquiriC)  ficuc  A- 
litis  pacri  fub  ouius  poceftace  eft  *  U 
ieniiis  domino)  id  coim  ingcnuc  ag* 
nofeimusjQegamos  Yer6*ex  monachi 
concradu  adionemquamlibec  oriri, 
qolCiillii  &c  monafterio  per  eum  quz« 
ripoisit-  quarc  fi  quid  monachodo- 
nccur,auc  in  ccllameoco  relinquacuff 
fitteedam  abioceftac6  confanguineit 


num.17.  &Dcc.nuro.£^ibid.  cradi^ 
Speculac.  lib.^.ciiul.  de  ftat.moDa^ 
cnor  num.t.&: }.  vbiponic  pradicani 
hbcllandi,  &  condemnaDdi  1  dcquo 
ctiam9ald.indAoch.caa(a  quz,col. 
a.  &  alii  ibi » Abb.&  alij  in  c.  cum JJr 
A.niim.i^.  de  ic  iudicac. 

9.  Quod  camen  ficeftaccipien- 
dum,  vt  (olucrc  ceneacur  monaftetiii 
dc  bonis  qus  monachus  fecum  cu> 
hc,  vci  qux  poftcamonaftetio  acqui- 
fiutc  i  &,  fi  bonanon  fuperfio^  no* 
nachus  ipfe  in  monaftecio  <  hondfat 
arcis,'4)uam  nooic,  labore,quocamcA 
rcligionis  obfcruantia  non  impedia> 
tur, creditori  fAtisfaccro  tcnctur,vc 
cradic  Abb.d.num.x^.pofl:  Innoc.  in 
rubr.  de  obligacis  ad  raciocin.  Oo- 
minicin  c.pt«tier«^io  fin«^i.diftioft< 
id  icacoiligens  exgloir.ibid.Felin^U 
6.cum.L&  A.num.io.  Nauarr.coril^ 
munctradcnt  commcnt.  z..  dc  rcgu- 
lanb.num.42..  vcrficul.  Addo  dccimo 
quarco,  Azor  infticucion.  moral.  lib. 
11.  cap.  I.  qucft.  verficul.Quzftio 


ihcoedac.aoc  deniquc  propri«  indu-  ,  icem  eftitom.  1.  inde ccadences  limi» 

ftriaquicquam acquirac»cMKinincm  tationem  ad  ragul. cex.in  o.ftacucun 

aftercionem  in  his  aceipiemus :  non  18.  quacft.  i.  cum  fimilib.qu6d  quic- 

sn  a^ione  concradus ,  quam  oriri  ex  quid  acquiric  monachus  monafterio 

iUo,ncgamus,concra  Innocenc.in  d.  acquiric ,  vc  non  procedac ,  quando 

c.6ucnoltm,nu.}.&  4.de  priuileg.  monachus  ancc  ingreftum  monafte. 

«8.  Conftat  v«t4|bfiquc«ontii^  tiftorediiortbtttczicobligacus»(atis« 

obliga-  fietcnimiUit^acqiilficispermoiit^ 


ri-CK  C<Sncraftu  monaohi  poft  ipfittC 
monafterij  ingreftum  gefto,  vt  cradic 
gtoITi.in  Auch.caufa  quz.C.dc  cpif- 
cop.  &  clcnc.  pr^terquam  fi  cx  co 
commodum  reccpcric  «  tencbicur 


cbom  ipfum  poftingrcirum. 

10.  Quod  aucem  dc  hoc  dicicur 
iti  monacho,  diccndum  xquc  crit  in 
roonacha>fcu  moniali  qux  antca  2ri 
alienoobftridla  eracpraecertiuam  ref- 


«nim  quaccnttt  inde  locuptecitis  fii^  eftubonorttoi  quas  titifo  dotis  4q» 
Aum  eft,  iox|a;c;  penulc.  in  ve^ciiL    «um  cnlic  in  .monafteriom :  de  illis» 


Kifi  fortc.  dc  fidl^iflbcib»  Tbi^noc 

Abb.&rcii'.]ui :  quanuis  ccneacur  ex 
contradu  nionachi  qucm  antc  in- 
grcllum  cclcbrauit ,  iuxca  icntcntiam 
glofilmagna:  in  verficul.ltem  U  ccnC' 
|f^r»hi.iMi.  tD^elsiCdc^o- 


namqucqu^.  conftac,onerofo  docis 
Ciculo  monartcrio  acquifitafuilfcdc^ 
bica  conucrl£  aatea  concra^la  pcr* 
loluercnon  ccnebitur;  ficucnoncc- 
nccur  ille ,  qui  a  fi^cero  docem  acce« 
pit»  prsKcrqolUn  fi  finiad^cooicitts 

icpeci* 
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i^icur.lJinal.f  Gi  Ibcf  ro.£de  hli 
^ib  in  fbuid.creditor. 
*  II.  Hoc  ver6  cempenadam  fic' 
tfiCt  vc>fi  fzininaquq  alifs  zre  alieno 
obligata  erac  ,  ingentcm  patrimonii 
furamam  dotis  nomincin  monaflc- 
riumdefetaccreditoribus  de  co  lacis* 
£ac  quod.rofiduitnv  appariiecit.  ho» 
ndkk  «fliietaqni  inde  doce  dedu£b| 
c&m  lioc ,  non  on^rofo ,  fed  iucract- 
uorcuera  citulo,monaflcrio  dclatuni 
cenfcri  dcbcat ;  dc  quo,  (atius  crit^ 
crcditonbus  fatisficn  ,  quamcum  il- 
lorum,  ao  maiori  ctiam  ipiius  con- 
xmfm  iaAura  «feCrimenco  mona- 
fterium  l0caplectci.Nec  denique  aci 
reuocationcm  eorum  qux  laccaCioo 
Ciculo  a  debicoribus  alicnantur  in 
fraudcm  crcditorum.fraudis  partici- 
patio,aut  ^ris  alicni  fcicntia  rcquiti- 
cur  in  illo  inquem  alienantut »  fed 
hoc  tanciim  inrpicicut,  an  alieiSatio- 
jie  cali  fraudentur  credicores.  1.  qui 
aucem.  limilique  modo.  fF.  dehis 
^o^tn  fraud.crcditorj.ignoti  C.cod. 
cicul.  Sic  crgo  ,  &  in  monaftcrium 
cransbta  ,  quatcnus  lucratiuo  Citulo 
cranslata  repucencuCf  i  credicoribos 
xepcci  poceconr. 

-  iz.  Necdifttnguefidainpato,aii 
monachus « moniaUsue  omnia  bona 

fccurn  tulcritin  monaftcrium,  an  rcs 
fingulas ;  cifi  diflfcrcntiam  intcr  hacc 
conftituatgloiT.in  l.fi  peauliumlcgc- 
tur.  §.  ec  fi  foeritf  verb.nada  foran* 
tace.ftde  pecul.  Icgat.  magis  enim 
probandum  cenieo  ^  qu^d » ecfi  r es 
nngulas  monachus  monafterio  ob- 
tuhfTct  ingrcfTu  fuo.de  iilis,  credico- 
ribus  folui  dcbcac  ;  quod  &  prarcC- 
dcns  ratio  de  ahcnatione  ciculo  lu- 
'cratioo&dafiiader}  &  conueniens 
cft  .fencentt^  Innoc.  U  atioram  de 
quibus  fop.  iecundilhn  qoos,&  de  ijs 
qux  monachus  in  monaftecio acqui- 
ricacdc  honeftoctiam  labore  ipfius, 
cccdicoribus  Ibliii  dcbcc»  quodame 


roonaftcrij  iogreflum  debcbat  j  a  for- 
tiori  ergo.de  illtsqoc  recofticuliCjCtfl 
resfinguias  obtuliflec,  ftcieada  rblo^ 

cio  crit. 

Quar  fup,  difla  funt  dc  contra£hl 
a monachogcllo  , m  illo  proccdunc  * 
qui  Hnc  praElati  /ui  liccinia  coycra- 
ntc.  Cum  aucem  contrahic  liccncia 
fuperioris  tntercedence  » Tideadanl  ^ 
mod6erit,an,&  quacenus  ceneitc^. ' 
traftus.  Circa  qood  cres  cafusdiftiti*' 
gucndi  luntjprimuscft.quando  mo- 
nallcrij  praclatus  monacho  fibi  fub- 
dito  liccntiam  impcrtitur,vc  contra> 
AuOi  aliqacmgcrat  fuo  ipfiusmona- 
ehinominc,&in  propriam  fuiipfiot  ' 
caufam,  &vtllitatcm,  nonmonafte- 
rij  !  fccundus,quandodcli<:cntia,(ei4 
mandato  abbatis,  monaftcrij  nomi^ 
nc  contrahicillias  caufam  agcnsjtcr^ 
cius ,  quando  vc  procoracor  alccrius 
contcaibit. 

i).  In  prithn  oifo  dicendum  ex- 
iftimo,non cenere  concraAam,qu{a 
abbas,  fcu  monafteri;  praelatas,cffi- 
ccrcnon  potcft,  vtmonachusacqui- 
rend  ifibi  capax  iit,ac  proptia,ad  con^r 
crahcndum  nominc  proprio  ,  in  co 
refiifcitetar  toIahtak,(bleiiiii  profisC 
fionis  voto  (efnel  ti  in  perpetaaOi  ex. 
tioda :  cam  enim  monachus  profi* 
tctur,  vltra  folcnne  cafticatisvotum,* 
paupcrtatem  ,  &  obcdicntiam  ^qud 
vouct, &  his duobus  acquircndi  ca- 
pacitacem  propciam  voluocaceiit 
i  (e  omtiinoabdicat  GQDoftaCver^» 
fuper  his  abbatem 
fibi  fubdico  diipeniate  ,  nunquam 
poffe  ,  cum  ncc  fummus  Pontifcx 
pofsit,iuxea  c.  cum  ad  monaftcriij,in 
iin.de  ftatmonachor.quiafunccftcn. 
cialia  cria  haec  Aioiieaftlcir  pcofe6iqr- 
nisvota. 

Ade6,  vc  neccum  roonacho  epif- 
copo  fa£bo  in  iliis  difpenfatum  incef. 
Iigarur,quan"uis  cnimbonorum  cpif- 
copactts  admintftracioncm  hahcar  ^ 
H  4  brgiifs 
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largiusquc  aaiiuos  illius  reJitus  in 
proprius  vfus  cxpcndere  valcac,  non 
idco  tanicR  daminium  iUorum  ha- 
bcc ,  habcrcuc  poceft  propccc  pr^- 
mifTjm  in  profcfsione  paupcrtacis 
vocuni,  fcd  vfiim  cancum  cum  plcna 
admjniftracionc.dominio pencs  lum 
mum  Pontificcm  &  Romanam  cc- 
clcfiam  rcfidcntcj  {imilitcr  eciam,  & 
votuhi  obcdicnrix  mancc,  in  rumniij 
Poncificcm  translacum  ;  &:  ita  cum 
monacho  cpifcopo  facto  non  magis 
difpcnfari  fupcr  paupercacis.auc  obc- 
dienCix  voto,  quam  fuper  vococafli- 
catis.cx  fcntctta  D.Thom.i.i.quxfl:. 
88.artic.li.  cxpHcat  Aragon.  fupcr  eo 
ibi  in  rcfponfad  tertium,  nocat  Abb. 
inc.cum  olim.i.notab.^.de  priuilcg. 
dcquo  Soc.dc  iu(lic.&  iur.hb  dccim. 
qijxrt.j.  arc.7.  qui  cll  vlcimus  totius 
opcris  atciculus, &  Azor.inllituc.mo- 
ral.Ub.ii.cap.y.  cx  vcrficul.Sccundo 
quxticur.  tom.i.  Nicolaus  Garcia  dc 
bcncHciis.y.part.c.io.nu  8^. 

14.  Et  vtcunquc  lit  circa  hoc, 
accirca  Romani  Poncificis  potefta- 
cem.qucm,  ex  caufaaliqua  magna  lu- 
pcc  his  difpcfare,  pofTc,  cradic  Innoc. 
in  d.  c.  cum  ad  monaftcriuro,  num.  a. 
qucm  fcre  omncs  fcquuntur,  vc  ibi 
dicic  Abb.num. pluribus citatis 
fcquitutFcUn.inc.fi  quando  num.j. 
dc  rcfcripc.  communem  tradic,  &:  lc- 
quicurMarquard.  dc  czUhatu  (accr- 
doc.non  abrogand.  c.  j.  num.  7.  cum 
fcqucncib.i  parc.profcquitur  Azor  d. 
cap./.vbi  poft  inic.  loqncns  in  cafti- 
cacis  voto,  aflcric ,  itacllc  rcceptum 
conimuni  omnium  Interprctum  c6- 
fcnfu.d.c  ciim  admonaftcrium,com- 
muncm  itcm  Canoniftarum  btetur 
Aragon.d  atticul.11.  vcrficul.Qiii  vo- 
lucritjvbi  qucftioncm  latc  5i:clegan- 
terad vcramquc  partcmdifputat  qua 
poft  cum  ficdifputat  Thom.Sanch. 
dcmatrimon.  lib  S.  difput.S.cx  nu  6. 
com.     vbi,  ctficontratiam  fcntcn- 


ciam  probabilem  dixic.d.nu.5.  in  fin. 
communcm  camen  in  num.  (equcntt 
longc  probabiliorem  afteiuit.acmul* 
tis  dcfcndit ;  pro  qua  citat  D.  Thom. 
in  4.diftind.  28.  quarft.  i.  articul. 
qua^ftiuncula  1.  ad  5.  &  innumcros 
alios  tam  cxTheologis ,  quam  iuris 
peiitis  ,  poft  quos  idcm  lcquicur,  & 
indubitantcr  ccnendu  dicic  RebeW. 
dc  obligntion.lib. j.quxft.^.fe^.i.nu. 
S.pat  t.  i.probat  Lefsius  dc  iuftic.  bL 
iur.  lib.2.  cap.40.  dubit.19.  num.141. 
vbi Canoniftarumcommuncm dicir,  * 
&  fcrc  communcm  Thcologorum, 
poft  omnes  late  profcquiiur ,  atquC 
dcfcndit  Nicol.-Garc.d.cap.io  anum. 
45.cum  multis  fequcntib.  vbi  nu.45. 
communem  Canoniftatu,&  Theo- 
logorum  dicit.&:  aliquorum  fuiv>mo- 
rum  Pontificum  fa£to  comprobatam 
rcferc  j  vccunque,  inquam,  circa  hoc 
rcsfc  habcar,  illud  (ane  inrcr  omnes 
conftac  ,  monaftcrij  abbaccm  ,  (cu 
qucmuis  aliumPapa  infcriorcm,  fu- 
perhis  votis ,  qu^  cflcntialia  rcligio- 
nis  funt,  difpcn(arc  nunquam  poire. 
Ex  quo,(vt  ad  propofitum  rcdcamus) 
liccncia  Abbatis  monacho  fihifubdi- 
to  clargita ,  vt  concradum  cumalio 
gcrcrc  pofsic  fuo  nominc,  &:  in  pro- 
priamipfius  monachiacquifitionem, 
cfficercnon  poccft,vt  valeat  contta- 
^lu^s.qui  ficrincquicabsquc  vtriuf  ;uc 
contrahcntis  capacicatc,&:  volunta- 
cc,&  hancmonachus  obcdientix  va- 
co  a  fc  folcnnitcr  abdicauit ,  ficut  & 
acquircndi  fibi  capacitatem.pauprr- 
tatis  voto:  quan>  monaAcrij  pra:la« 
tus,  liceniiaquauis  fiiu  difpenfatione 
rcdinccgrarein  illo  non  valct,vt  Jixi- 
mus.Ncc  dcniquc  adcontrahcndum 
nomine  proprio  habilirarc  potelt 
cum,  qui  iurc  ad  id  inhabili*;  &  pro- 
hibitus  repcritur ,  vc  in  c.  pcnulr.  dc 
fidciufiorib.  Conucnit Spcculat.fcn- 
tcntia  lib.i.  ritul.dc  Adore,  Poin..^  t. 
vbi  cradit,  non  puftc  abbaccn'  m  • 

i:acho 
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,iiicKo  concedere  411100111$  vjlljfc  a<i*  iff.   EcrionobftK>fidtcarur,  pit«' 

ininiftr)g(tioneini6(  qodd  pro.iUaagai  ncs  folum  abb^ceiti ,  monaftetij  ad- 

nomtne  fuo  proprio ,  c}uia'ttott  Uccc  miiiiftratidnettl  &  poteftacem  rcfi- 

iili,  diccrc,  Ago  nominjl  mcOi cnoa  dere  |  cam  quodd  ccmporalia,  quanl 

dicacis  it.qu^cll.r.  ipincuaiia.c.nullam.  18  quqd.  pcr 

15.    Sccundus  cafus  ,  n  ordinis,  qucmccx.nocachocNauarr.  &dicit| 

nionaftcrijue  cohilicucioncs  ad(ivic  iUumfemper  adilOc  cicari,commen^ 

ftd  illum  pcrtinences ,  (econdikcn  eas  tar.|.de t^alanb.nam.4.lca  enim  re^ 

dececneodus  erit}  fin  minos,  Cab  io*  fidetiVcaDsque  captculo  res  iiiagfnas 

rii  communis  diipofuiotte  mancc  ^  gcrerd  n^utacx.ftn8excetiriOne.ti4 

iuxcaquam  diGcndamerir,  non  polfd  quift.i.c.nouir.c  quanto.c.ca  nofci. 

monaHrerii  praclatum  per  fc  foiii  in-  tur ,  dc  hi$  qux  fiunc  a  praclat.  cunl 

conluicu  conucncu  (ibi  (ubdicu»  mo<>  ahjs,  cradic  Nauarr.  d. commcntar.  ^ 

nacho  mandare,  vcgerac conctadiim  ftam.  m  verfiail.  Ad  cettiom  rcfpon^ 

Aofnine  monafterij  >  fed  debetcum  dtmus  <  vbi  aiti  ((udd  omiies  OodoM 

'  illo  ad  id  concurreife  niaioris  partts  res  pafsim  hoc  docent  Ctittcra£los 

capiculi  confcn  fus ,  vc  probac  cex.  iil  vcro  cii  c^  rcs  paruas  ad  motlaftcriuni 

d.c.pcnuk.dc  fideiufloiib.  quiadfta-  pcrtincntcs,pcr  fcfolus.vc!  ptfralium 

bilicatcm  contradus  vcrumquc  co-  mandato  filo  gcfcrc  poccftmonaftc- 

pulatiuc  rcquirit,  ncmpc,  ficabbacis,  n;  abbas<  icu  pr^lacus ;  &  circa  ca 

&  maioris  parcis  capiculi ticefttilmoA  qug  ad  mOnachorjini  tiductt,  Veftt<^ 

ttacho  cdctflamj  Et  eft  incelligeiidat  (um^ud  pertineQt,ac  ad  qoOtidianoa 

tet.  ill«  iii  cOnCraftu  ncfmine  ttiotH"  tnonaftcrij  vfus,  qoorum  cura  iili  in*} 

•ftcrij  cclcbrando  •,  cam,  quiat  cereum  cumbic,  &:  cciam  rcs  modicas  finc  fo- 

i  mdubiratnm  erar,Cofiuchtum  110  lcnnitatc  alicnare  poCcft  ,  vt  tradit 

tencri  pfo  contradlu  qucm  mona-  Rcdoan.  traftat.  dc  rcb.  (fcclcf.  noa 

chus  nomine  fuo  proprio  gcrcrcc,  alicnand.  rubric.53.cafu  S.nUm,^. fiC 

pr«fcrcim  pro  alio  fideiubendo ,  ao<  propter adminiftratioriem  (|aaflii-iMl<* 

pecUniam  motoam  accipiendo«vt  ittf  bet^  dtfnationes  modicas  facere  tohti. 

Romani  J^^oofifipis  decireuli  in  iii-  potcd  eciam  confuecudfne  rerooca« 

dabitabilem.  liafom  opus  non cflcc  cx racionabili  tame  caufa,  fccundurat 

quam,quia,vtconftac  cx  ijs  qua:ad  Abb.in  c.cxceium.num.final.dcdo-' 

Cafum  prxccdcntcm  obferuauimus^  hac.at  procuratorcm  ad  iudicia  con- 

abbas  non  potcft  monachum  <  capa-  fticucrc  in  caufa  monaftcrij  foiuspo- 

^eniad  fuo  nomine  cootralfeitdaaf  teft  fddmddm  eommmienf  fignteii-» 

cfticere,  itec,  fi  capicoli  eotifCttfift  a<f  tiam  qoaiir  tradit  Vant.  de  nulli6i6 

Id  intcrcedac.  Atqae  lw»noD  diuina.  proceir.  ex  inbal^itat fciKlefe^irfntaii^ 

corie ,  ncc  impropri^  in  con cradu  k  dar.  nu.i  £  6. 

monachonominc  fhonaftcrijgcrcn-  iy.   Tcrtius  cafus  longiorcm  rc- 

Aa  mtclligicur  ccx.in  d.c.pcnulc.  qui  quircbat  cra£tatum,  fcd  btcuicaci  ftu- 

pio  validicatc  illius,  Abbatis,&  maio-  dcndo,pro  refolutione  illi^ispr^mit-* 

ris  paftis  capiculi  confcnfum  fimul  <en'dluaferi<,  mowcttam  rcgularite^ 

tequirit.  Et  quanuic  in  dooboi  iliij  ate<Jocfdjptrroti*  frtltccritia  procu^ 

c<m«aaiba$,fideiofsionfis,.fciliciBt,fc  tatotem^kcrius  cffc,  hon  porrc,  fiuO 

matui  fpccialites locjuatur, inalfis  ck  att  negoCia,fiuc  ad iudicia  ordinecur; 

rationi»  ideotiUte  accipiCDdas«qaef  ^anf»  q"«ia,  voluhcacc  propria  quam  * 

ieabdicaoic,fitfuperioiiiuofubdidic, 

i^Uerius 


p^d  LMxhociure.jfi 

alceriQsmandatoiii  fafciperetSe  exer* 
cercnon  valerj  qu«  lanofoli  mona* 
cho  cbnoenic;  quamqoia  fecondum 

Apoftol.t.adTimoth  c.i.nenno  mi- 
licans  Dco  ,  implicar  fc  negocijs  (c- 
cularibuS(&:  h^c  ratio  conucnic  rcli* 
giofis,  &  cicricis }  &  ica  xqu^cx  ta^ 
cione  hac  ptohibetarhis>&  iUis,alio- 
sampcocuratores  cffcin  c.i.&  a  nt 
clcric.vcl  moiiach.recalatib.negocre 
'jmmifc. 

18.  Qaa  rationc  multo  minusad 
iudicia  procuratorcs  cflc  pununcc.ii 
&  2.dc  poftuland.  c.  de  prxlentioai 
C.  monaehi  in  a.  itf.qaxft.i.  de  qoo 
pecFelin.in  c.  ciim.I.&  A.num.  la, 
dere  iudicat.  Vanr.  dc  nullitat.  pro- 
ce(£  ex  inhahiHrar.  fcii  dcfcd.  man- 
dat.niim.i^i.Quodadeo  m  rcligiods 
obiinccvcncc  lubiiicucndi  faculcace 
expccfsim  commjffa  fubftitoere  alifi 
^rocurarorem  pofsinc  find  licencia 
toperioris  fui,  Cleni.  rcligioros,  dc 
procuracorih.  curus  ratio  pcndec  i 
propricT  voluntatis  rcfignationc,  fc- 
«uiidum  Cardinal.ibi  nu.6.6c  17. 

19,  Qu£  cum  ceiTcc  in  ciericO| 
dicendum  ericpoiTe  eom  robfticaere 
£utoltace  ad  id  fibt  commifla  s  nee 
cnim  per  hoc,  qood  a£lu  vnico^  ta* 
<|Qd  breuifiirhi  temporis  (pacio  ter- 
minaco  cxpeditur,  fccularibus  fc  nc- 
gocijs  immifccrcjdicctur-,  quarc.fub- 
ilitucre  hbcicpotericratione  hac  no 
obftame,&  ceflance  illa  qac  milicac 
in  celigioro  i  domm6d6  ih  cauiam. 
-finguinis  non  fubHicuat .  Sed  » ecfi 
irregularicatis  pcriculum  cefTecnon 
decet,  illum  vci  faculcace  fubdicuen-' 
di  in  criroinalcmaccufationcm,pro-' 
pter  fcandalum  cuicandum  }  cuius 
euicandi  caofii  mulca  praetermiccan» 
tur ,  quat  ali^  iofti  fierenc  |  do  qoo 
alienum  propofito  cxemplum  noHr 
cfl:  cuius  mcminit  Fclin.in  c.fi  quan- 
do  num.  5.  vcrficul.Per  iftum  tex.do 
xcfcripc.  vbi  cc^eic  ex  Pacid.  de  Puc. 


de  ryodtcat.  fol.ja.  qood,  cum  l6aB* 

Pap.  i^Romanumjqucodamdeca- 
pitati,  iulsiifcc  ,  &  illc,  Papam  ob  id 
irrcgularcm  cffe,  valdc  clamaflct,  ica 
vcdc  irrcgularitatc  Pontificis  popu- 
lus  fcandahzarccur,Uberauit  cum  Po- 
tifes.  Quemcaium  reoecaloogdan^ 
cea  euenifte  Hoftienfi  dam  e&t.\c* 
gacos  Bonon.rcfcrt  ibid.FeltDi 

ao.  Poijunc  vcto  monachi  pro- 
curacocium  mandatum  fufcipcrc  &C 
excrccrc  de  fuperioris  fui  liccntia 
quando  id  monaAcii)  cxpo(eic  vtiU-> 
t8s.<l.c.a.de  poftolaod.  d.c,  mooachi 
d.clem.  religioros*  Stcoc-  cciamnoa 
poflrunceflc  arbitri,  iuxufenccntiam 
gloflin  I.Pcdius.^.in  feruum  fF.dcrc- 
ccpc.  arbitr.  quam  fcquuntur  rclati  a 
Marc.Anton.Patauino  in  traftat.  dc 
compromifl^.quzd.i.nu.^.  Azeued* 
in  1.7.cicol.p.lib.}.  nom.i^.  reccptam 
dicit  Barbof.  in  l  cdm  prctor.  11.  f, 
fin.num.z^tiCde  iodtc.  &  tamen  (of* 
cipere  id  munus  poflunt  fuperiorls 
liccntia  interuenicncc,&  aliqua  mo- 
nadcri)  vtilitatc,  vttraditloan.  Bapt 
tiila  BarcoU  gencrccac);.dc  arbict.lib. 
4.cap.4.  verficol.Hoc  4acem,&  altos 
referens  Patauinus  d.qo«ft.  a.  nu.f<  . 
Bacbof.  d.l.cum.  pcetor.^.final.ttooi. 
175.  Circa  hoc  autem  eft  aduertei|w 
dum.quodcumrcliglofuscum  liccn- 
cia  prxlati  fui  procuratorio  nomino 
in  iudicioagic,  aucdcfcndic,  non  po- 
cerit  ilii  ab  adoerGuio  opponi ,  quod 
idmonafterij  vtilitas  non  expofcit ; , 
ad  adueriarjam,namque,noQfpeAac  . 
inquirere,aut  feirc  dc  vtilicate  mo* 
nafterij,  quam,  f^pc  cxpcdict ,  illuin 
latcrc,& alios  ;  & ita  tradit  Innoc.  in 
c.cum.I.&  A.num.5.dc  rc  iud.  quem 
feqnitor  AbK  nam.ajp.  8e  omnesibi^' 
'  vbi  latd  Felin.nom.iT.  &  fequenti^ 
ai,  Ex  qoo  ccadonc.monacham, 
procuracorem  cbnflicuipo/TeincatH 
fa  abbatis  monaflerij ;  &  eriam  pro 
pacrono  monaliccij ,  auc  defcn/orc, 

auc 
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aut  amieo  vtili  ;  nouifsimc  Thom. 
Valafc.  allegac.i7.num.5>.  patc.  i.  vbi 
alios  tefetc  I  tt  ica  cum  thnoc.cl.cap. 
tAvLh  8e  A.  coiiiihnliiterteceptaiii. 
dicic  Nauar.cottiilielic.  i.dcrcgulao 
rib.num.^tf.  nectuDC  potcric  aducr- 
(arius  obijcerc.quod in  hoc  monafte- 
rij  vtilitas  non  vcrfcturjfcu  quod  pa- 
cronuS}dcFenlor,auc  monaftcrij  ami- 
cus  non  (ic  iUe>  pro  (juo  monacha^ 
conftiaiicar  pr0earacor,qoM  huiofcd 
tei  inc|ttifitio  non  fpe^^ac  ad  illumj 
concra  quem  vc  lcgicimus  alcerius 
procurator,audictur  monachus,  qui 
dc  mandcUo  conftitucncis  cum  li- 
centia  Abbatis  iui  fukepco  docue- 
ric. 

aa.  Addont  Innoe.  U  aUj  In  ot 
c.cum.I.8e  A.po(reetiani  religiofum^ 
confticoi  procaratorem  dc  liccntia 

cpifcopi.pcrtcx in  c.qui  vcic  K^.q.i. 
qui  intclligendus  cft  vbi  monaftcriu 
fubijcicur  epifcopoi  quo  cafu  loqui- 
cur  ilte  tex.  fi  enim  lod  epifcopo 
monafteriom  tltfrt  6t  fabiedam ,  h< 
ccntia  iUiOs  ad  hoo'  tion  proderic  t 
fed  abbas « aut  alius  monaiterij  prae- 
latus  rcqairendaseric. 

15.    Abbasvcrd  ipfc,  feu  pr.xla- 
tuS)absqucalicuius  iiccntia  procura- 
corcotiftitui  poteft  c.  fopite,  extr.de 
cieofib.  vbi  Abb.  nocab.  a.  poft  Ho-> 
ftienCdlcens  ,  efTe  bonam  gloffi  ad 
mulcayi  n  c.  de  p  rqfc  n  ti  u  m  ,1 5.  qa  xft.  u 
idem  Abb.d.c.i  dcportuland .rium'.4. 
Cardinal.d.  clem.rcligiofus,  cjuxft.5. 
poft  glofl.  I.  qu2  dicic ,  cex.  ibi  non 
proccdcre  in  prxlaco,  Felin,d.capw 
ci^m.L&  A.nam.i£^  vbi  ctiamagit  dd 
'clerico  (eculari  conftituto  procar^ 
ioxc.  In  rcIigioOiaucem  abbatiifaB  li^ 
centiaad  id  muriusnon  fuf^cic,  quia 
procuraroris  offiaium  mulicribus  iu- 
rc  cft  inccrdi£tum.l.a*Cde  regul.iur. 
Sed  Papz  licencia  neceflaria  erit,vc 
eoenit  ui  cafii  c.cum  dile£be,de  con- 
finnar.  rtil.  vel  iniuiLfic  ica  cs  Laud, 


Cradit  Card.d.clcm.rcligiorus,  oppci- 
fic.i.  Fclin.  d,  c.cum.l.&  A.num.ii, 
prope  fin.  pGceric  tamen  faculcace 
fibi  ad  fttbftitaeiidfim  comtnifla,de 
libbariflx  licencia  afium  fubftittterCf 
quia  hoc  mulieribosprohibitain  holi 
exuc ,  vc  inferiil»  cradeiiias.cap.  id» 
in  fin. 

24.    An  aucem  monachi  officid 
idttOeaiionis  fungi  pofsint,  ciadicuc 
in  c.£.depoftuland.vbi  didCur,qudd 
hon  debencefle  forenfis ,  vel  ecde- 
fiafticl  ncgocij  fufccptotei ,  vel  exe-. 
cucorcS  ,  nifi  forte  id  monaft^eri;  cx- 
polcat  vtilitas  abbate  nihilominus 
imperantc  j  vbi  Innoc.  vcrbum  ,y«/l 
r<r^/^r/,deadadealis  incellexic,&  ver- 
bom,  txetwitrts  4  de  procttrafdribas  f 
iuxca  quam  expoficioiiem  probaCilld 
CCX.&  canori  anciquiis  iri  c.monachi 
in  z.  16.  qu^ft.  i.  vndc  deriimptu* 
fuit,  quod  rcguIarespofTuntofficiunt 
aduocationis  exercere  his  diiobuS 
coricttrr^nribos^nempe,  aBbatis  mo^. 
nafterij  laflil»  U  moFnaftcrij  vtilitatc 
Vciiitas  autcm  moria(]berij  circd  hod 
non  ita  larg^  intclligenda  eft  vt  iil 
prarccdcntc  cafu  j  ctcnim,nonquaS- 
uis  monaftcrij  vtilitas  fufficiet ,  vc 
monachusquxftus  gratia  aduocacio- 
nts  monere  fimgi  poisic,  fefj  tum  de- 
mnmid  illi  przciperetioit^abbaspd*' 
ccric,  cAm  monafterium  paupertatd 
laboret,  nec  babeac  vndealiandecd- 
modc  alarutj  auc  aErealicnograuatul 
'ficncc  habcac  vndc  foluac,  quasi  fic, 
quod  de  vcilicace  monaderii  dicicur 
tncLo.aw  pro  ileoefiitate,  fetfneceisi<- 
catis  fabuenrioiie  accipiendum  fic 

Sed  &  tune  ccbariomtenetloan.' 
Andr.in  rcgul.in  argumencum,derew  . 
gul.iur.lib.6.  incelligcns  ccx.in  d.o.irf 
in  cafu  quo  caufa:  vcilicas  principali> 
cer  fpe^cc  ad  monaftcrium  ,  vidcli- 
cec,  quiacaafiiquzagicur,ipnus  mo^ 
naibrij  fic,8i:  tttnc»  inquic,  polS?  tiui.. 
nachom  abbace  imperante  aduothirtfy: 

(eqttttlt<« 
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fcquuntur  Anton.dcBucr.in  d.cap.i. 
in  fin.&  Imol.  ibi  num.  i.  quod  ho- 
ncftius,&  fccurius  cfTc,  fcripfic  Abb. 
ibid.num.^.coMcinit  Ord. nullra lib. 
3.titul.i8.^.i.  (cd  priorcm  fcntcntiam 
bonis  fundamcntis  dcfcndit  Nauarr. 
d.commcntar.i.num.^iS.  &  compro- 
batcxemplo  quodadducit  vc  ocula- 
tus  tcftis,dc  Priorc  clauftrali  in  ccle- 
bcrrimo  San£bi  Ifidotimonaftcrio  a- 
pud  Lcgioncnfcs :  &  ibi  ctiam  altc- 
rius  mcmmit ,  quod  in  confirmatio- 
ncm  adducif,  dc  Lapoabbatc  rclato 
a  Cardinal.&:  Panorm.in  d.c.z. 

zy.  Dc  clcricis  vcro  circa  idcm 
miniftcrium  agitnr  in  c.  i.  &  final.  dc 
poftuland.  vbi  traditur,  in  facris  conf- 
titutum  ,  &  in  minoribus  bcncficia- 
tum  non  pofre  rcgularitcr,  aduocarc 
in  foro  /cculari  praetcrquam  in  cafi- 
bus  dc  quibus  in  d.  c.  i.dc  quo  apud 
jios  Ord.  d.titul.i8.^.i4&  communis 
fcnreciain  c.final.  dc  poftulad.  Azc- 
wcd.inl.15.  titul.  16.  lib,  21.nou.reco- 
pilat.  Mart.dc  iurifdi£t.  4.  part.  cafu 
loj.  num.  6.  cum  fcqucntib.  Thom. 
Valafc.  d.  allcgat.  xy.tx  nura.  1.  fa- 
ccrdoci  vcro  ctiam  ccclcfiafticum  fo- 
rum  regularitcr  intcrdicitur  in  d.c. 
final.  vt  adacrfus  Hofticnf  probac 
ibi  loan.  Andr.  qucmalij communi- 
terfequuntur  fccundum  Abb.  ibinu. 

qui  hoc  fibi  placcrc  fcripfit. 

16.  Eft  tamcn  cafus  vnus  vltra 
cxprcflos  in  d.c.i.in  quo  facrisinitiati 
pro  alijs  palam  ctiam  apud  fecularcs' 
iudiccs  aduocarc  poflTunt  cum  pcr- 
ccptionc  &:  cxaftionc  falarij  ,  vidcli- 
cec,  quando  cgcftatc  laborant,  ncc 
aliundc  habcnt  vndealantur,potcrit 
tunc  clcricuspro  \'\€t\i  quxrcndoad- 
\iocationis  officium  cxcrcerc,  &  pro. 
batur  argumcnto  tcx.  in  c.  clcricus 
vi£tum.9i.diftind.c.confilium,in  fin. 
(Jc  ohfcruat.iciun.l.i.C.dc  patrib.qui 
Bl.  d'ft:rnxcr.  &  itacradunt  Hofticnf. 
ii%  d.c.i.  Abb.ibi  nu.4'lfnol.7.  Quod 


quidem  cx  rationis  paritate>rea  idea- 
titatc  probandum  quoquo  eric  in  fa^ 
ccrdotibus  pauperibus  qui  non  ha- 
bcncvndc  alancur:  cum  cnim  qu2« 
rcndi  vi^us  gratia  iiceac  illis,  cmcra 
corium  &  charcAS ,  &  indc  fotulares 
faccrc,&  libros.vc  dixit  gloflT.  in  cap. 
canonum  i^.qu^ft.  4.  vidctur  vtiquc, 
quod  &  aduocarc,  cum  huius  mune. 
ris  psiiti  finr,  illis  liccat,  ctiam  in  fc- 
culari  foroj  nifi  foite,quisquaindixc. 
rit.pcr  hoc,magis  quam  pcr  alia  ma- 
nuumcxcrcitia  a  fpiritualibus  ac  di> 
uinis.quibus  fc  mancipaucrunc,  illos 
abftrahi  propcer  forcnfcs  ftrcpitus. 
Nihilominus  tamen,  fi  nccefsitas  vr- 
gcat,iilius  leuandx  cnufa  pcrmitci 
hoc  dcbcbir,&  in  ciuilibus  quidcm : 
in  criminalibus,  namquc,  ad  fangui- 
nis  pinam  tendcntibus ,  mdubiran- 
ccr  ab  afloris  patrocinio  abftinero 
fcmpcr  debcnt,  proptcrirrcgulaiita- 
cis  periculum:  caufa  vcro  rei  fufcipi 
potcrit  ab  illis  ,  quia  ccclcfia  Rcos 
fanguinis  dcfcndic,  ac  pro  illis  fup- 
pticat  c.  rcos  i^.quxft.j.  c.nouimus, 
de  vcrbor.  figmficac.  c.  intcr,  dc  im- 
munitac.  ecclcfiar.  confulunc  camcn 
Hofticnf  &Ioan.  Andr.  vt  in  talibus 
abftincant  ctiam  i  dcfcnfionc  Rci| 
proptcridcm  pcriculum,&,  fi  abfti- 
ncrc  nolint,fxpc  proteftentur  coram 
iudicc,quod  non  intcndunt  ad  \  in- 
didtam,  ncc  ad  talionis  pxnam  ,  fcd 
folum  ad  rci  dcfcnfioncm  ,  vt  pcr 
Abb.in  d.c.i.num.^.&  Imol.ibi  num. 
y.&  tf. 

17.  Vftimo,  ijs,  qu«  de  mona- 
chisdi6ta  funt,  addicur,illos  vltima- 
rumvoluntatum  cxccutorcs  cflc  noo 
poflTcjnifi  fuperioris  fui  liccntia  ad  id 
obtenta  c.  rcligiofus,  de  teftament. 
lib.^.clcm.vnic.cod.ticul.  Ec  eft  no. 
tandum ,  quod  in  hoc  cafu  monaftc- 
rijvtilitas  non  fpe£latur,  nccrcquiri- 
tur.ficut  in  prxccdcntibus.fcd  vc  rc- 
ligiofus  vlcimx  voluncacis  cxccucor 

eflc 
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e(fc  pofsit ,  ("oIa  fupcrioris  fui  liccn- 
rti  acicnditur,  &  cxigimr  in  dift.cap. 
icligiorus.fii  in  ci.clcm.vnic.  nulla  de 
TCilitace  monafteiij  in  huius  munc- 
iisrufeepcione  tnention^fada,  quse 

'  fic  in'  cadbus  de  quibus  fup.  quod 
fte  ^iecialiter  oohfticatum  yidctnr, 
proprcr  vlcimarum  vdlunratiim  ,  & 
anininiirm  tauorem.Q^na  rationc  clc- 
iicos  cuiuscunquc  ordmis  ,  vltimx* 
voluncacis  exccuroreslibereficri  pof- 
ie,non*eft  dubium.  - 

t%,  Teftamencarix  vev^  tucelae» 
aut  cur^  muous  afliimere.  itiis  prohi- 
betur  ,  vc  his  muncritus  impliciti ,  a 
fpiritualibus  ,  quibus  funt  afcripti, 
non  diAtahancur.  Scd  &c  tcftacori- 
bus  non.Hcec»iUos  in  fihorum  cute- 
lam^fen  curam  nominare ,  ade6  > 
diuinisTuflFragijs  ac  iaccificijs  ptoeo 
offcrendis  indignus  repiucecur,  qui 
hoc  fcccrir ,  vch.ihcrur  in  cap.  Cy- 
priaiuis  ii.qu.Trt:. 5,  vbi  funt  D.Mar- 
(yris  Cypriani  aurca  prokdo  vcr- 
ba,  ac  facerdocibus  mente  tenenda- 
fie  quodadceftatores  attinec»  elcgaa- 
ci'  rationc  concludic,  dicens  >  itfipf «v 
enim  *tite  aitdreOii  merentnr  nomineri 
in  Jkcerdotnm  precc  ,  qn'  ah  aliArt  Jieee» 
eiotes,     nnnijlros  VDlunf  auocarf. 

2,9.  Fratnbus  auccm  minoribus 
'propccr  ardioris  rcgul^  ob(eruan* 
tfam  rpecialiter  teftamentarif  execu* 
libris  'munus  prohibitum  cxtat  in 
C^etn.eXiut  veriim,  de  vcrbor.fig- 
ntficat.  vbi  Cardin.  hoc  adco  ftrin. 

^ic,  vr  piobet  contra  Bart.  in  tra^t^ac. 
ntinoric.  ncc  ilios,  pauperum  clcd^o- 
res  >incer  quos  ceftacor  bona  (ua  di- 
ftribiii  iufsicjefle  pofle,quia  eledio 
h^Cf'  pars  eft  executionis,  coius  mH- 
nerts  rufcepcio  illis  indiftin£lc  pro- 
hihetur;  fequunrur  alij  citati  a  Co- 
uar,  dift.  cap.  tua  nobis  npm.  i,  dc 
tcrtamcnt'  vbi  illc  Batt.opinioncm, 
^uam  tenuic 'Roman.  ccnfil.  40^. 


colum.  i.  fibi  magis  atridcre,  fcrip* 
fit.quam  ctiam  fccutus  cft  Qucfad» 
duicrf  quieft.cap.  ti.  numcro vigefi-» 
mo ,  vbt  de  capacitace»  feu  incapaci*  ' 
cace  Francifcanonim  ad  teftamentl-  . 
ria  relida  lacd  per  eum  in  loto  illd 
cap.  Spin.m  fpccul.  ceftament.  glofll 
i8.  numero  52,.  &  Auguft.  Morla  iti 
cmpor.  iur.  ritul.  11.  quxftion.  id. 
numcro  5.  part.  i.  &  vidctur  proba- 
rcCald.  dcnomination.cmphyceuC. 
qnseft.  numer.  &  4.  vbi  in  hoC 
concrarias  inuicem  .communes-  ter 
.^rc.  Sicuc  &Zeuall.praAtcar-co.iil- 
mun  contra  commun.  libr.  i.quxft. 
88  vbitamen  num.  1.  Bart.opinio- 
nem  fcquitur,&:  ait,  in  fin.  quod  ita 
pra£hicacur.  Mihi  quidcm  contraria 
Cardinal.  probabilior  videtttr  ct  ra* 
cione  quam  fctipflt,  ac  generalitactf 
tex.in  d^.vcrum. 

50.  Dubitant  vcro  Doftor,  an, 
fi  rcligiofi  munus  hoc  fibi  commif- 
fum,  aflumant  ,&  cx-cquancur  noti 
impecrata  fuperions  licencia  ,^  gefta 
ab  illis  ceneanc  ?  In  qua  qusCftione 
oontracias  opintones  retulic  CouaiFi 
d.cap.cua,  num.  a.  &:  vtraque  com- 
muniscft.  vt  cradit  Mcnch.  de  fuc- 
ccflr.creat.$.2!.  num.178.  2cuall.di£t. 
qujcftion.88.&  404.di£l.  libr.i.  Pri- 
ma  cft  Fredcric.  conf.  19^-  naftft 
valeancmod6  ruperioris  concradi- 
€do  non  pr^ ceflerit ;  quam  commu- 
nem  facecnr  Dec.  conf.  494.  numer. 
pcnultim.  vcrficul.  Non  obftac,  & 
conf  45>9.num.ii.& lcquuntur  Grc- 

gor.Matien.  &  Spin.  reiati  a  Zeuall. 
d.  quzft.  88,  aum.  i.  Ph\  aic,  ab  baa 
opUuone  hon  efle  cecedendum.  Et 
iln  padim  accipirur  ctiam  in  execu- 
cioncrcftamenci  fafta  pcrreligiofum 
OrdinisMinorum,vr  fatctur  Couar. 
d.num.  1.  a  qua  tamen  iilc  difcedic 
fccutus  Dec.  &  Franc.  in  cap.  i.  dc 
ccftamjent.  lib.  6,  ab  eo  dtatos/  S^d 
I    .  -  prima» 
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prima,  arquior  cfV,  &  tutior ,  vltima.  poflunt,qu2E  fadacencnt.An  mona^ 

tum  voluncacum,  &animarum  fulci-  ehus  nominare pofsit  ad  emphycc<i« 

tafauore» communi  regula  adiuuan-  iim  vido  ia&.acuctti.^.oum.48, 
ie»iMBiMl^  qiMm  iQiilta  fied  mm 
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ItHttS  CWfthftfH  MMI  AfdciMf 

grrert  pofunt.  BtM  vtro  tm- 
mobUid  dUetun  mn  pojfunt 
tfftffM  0tMtm  MAttitsiif  (i* 
miidt  dtmtt  in  ifft  tmtniSMt  wl  «km- 

tinem  interfoftto. 

fit( ptgnortiUre pofnnt  imwubilid  «^itf 

^daritt^i  wfie.NtcfiUni. 
j^pttorititdfitnettx.in  Li»§.find  ii 

rtb.  ttf.  &dtffidUminttr  D»ShMr,&  i 

tr»Hirfameffc,trndttnr. 
htx^fntitmrwmmmitaeam90i 

fmmuKifirttm  tdltgmnonpttefl. 
itfignMtur  inttiuaus ,  &itiiitait  tmt  tuL 

ttxMil.i'§finnl* 
^fcttittt  qiufii»  it  vnHlMiiiff  fii  iNniwl 

ftSUtttmpnSit  nfiUuiuo^dbfqueiuMdt 
'  decrct0i&num.{eq«tnttb.6.j,  (^2m 
■  Ctmmunu  Jtntentk  frthntur ,  qM  ttnet, 

ftBum  nfibttnmm  iwlffr,  nfiigndu  difff 

rtnti€  rattont  inttr  r^tknkm,  &fV»* 

ratttium  d.nu.9. 
Jijifiiufrtdinptgefim^mtt  &  Qtiit*kmir 

mntfm  tmttimm  bnbent.fiue  ntn^inSemh 

timnifmtpeffunt  absqut  detreto.  cni^d 

ugnititnt  prmifia»  Idtm  m  m  fMifMiiai 

mMt  imfttTauitm 

CMMdr  «bfli  &tattTpttpiU*y  &Mim 
ipft  curtttrtm  mn  habtm  dtmntftfiKtt 
ahfqut  decrtto  mebilia  duntaxaf  qua  ftt* 
tunda  fmuri  nmftgiint,  &n»n  alia» 
i^immimntn^nitfmmtt^ 
lig  iHtmt  Beri  pttefl  ahfque  rtfiitiitif 
tmmiilit^im  (mumni&itffftiiti 
^brt» 


11«  Mtnir  tmtmm  Ttmjtftttm » fnttttm 
fttifn^mt^ntyrtddtri  tenttur^mt' 

ttm  in  rem  iUtus  verfumfuit  j  &ctttpr»' 
hminverfioms  onut  mumbat  ttra&Murg 
&nnm.  14« 

!)•  Mifrttium  rti  abeniptteeiiAmrirMjlUmf 
f«r,  &  foUti  amttttttur  ,  non  refiitnitm 
mtnor  sduersus  prttffoluttomm» 

14*  htquafUtntyitti  intmiAmtmfitAmA 
ftthmmrtm  minoritvafmfii^ffrf 
batur  (ommunis  dtffaentia  tftter  nuUita' 
ttmc»mra3uf,  &refcifi»nemex  eofittrt- 


& 
16. 


Eadtm  difiinlH»ptdMar  in  euUfisfiud* 
doprerium,  feu  mittuumy  quod  recepit,  qn» 
Ucttpltiier  faSa  efi,  reddere  tcnetnr.  Ittm 
MBtnitditf  lHnii4fw  in  mittttn  fnntrati' 
tkJmH»i6*m9«fiai»StifiiMi9tiiip 


tatt. 


Mnliamm  ad  repetenim  rem  MMiwft* 
bmfimmmconfenfu  k  mnrit»  t^nmmt 
Rtgia ,  vt  aprttif  redditiem 
.  excttfetur,probareiAttiBfnm  ftiUtmtf 
nrfnmnonfufp. 
|S«  Wii»'mcnfnpraiXh tttmfit^m 

tutrtttntm ,  qmini»  tttmttttmmnmt 
frdetatit  vfustxpenfum  vttlirer  fuit,  alih 
fimaritusfarttmdtl4puUutt,excufnbitm 
liiflUtfkimaauoii*  £^4.  M  41. 

Utn»r  curaNTtm  liaMnt ,  ntc  ctrca  ca- 
firenfia ,  &  ^ttsfi  uifinnfia  bona ,  abtqm 
'tmilmifmiiSm  ttmralitrtpotifi.  sxti- 
fimitm  ttmrgOm  td  fawflfriA  fti^ 

rttnttt. 

tubtm. ,  &  imfubatf  dtU  sifmtt^ 
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tu!tstntSj  ^  tutom  babentt$ ,  Mtur^httr 
tbligantur  tx  tontr^Htbui fint  nutborttMtt 
torum  teUbmtff. 

Minor  tontrdhens  ahsqut  (uratort  fut  ^fi- 
ium  CMitrabtnttm  Jibi  oiUgntJimtnor  ^ft 
fontrailuijlart  nuUtt. 
It  qui  cum  mtnore  (ontraxit ,  f^tert  fo- 
ItH  y  vt  vtl  contraclui  (urherts  dutborl- 
tdtt  foUnnlutur  ,  vtl  tx  vtroque  latt' 
rt  rtfoluatur.  Ibi  in  vetji(uU  Cuiaddo, 
Contradus  a  minortfine  (uratert  celebrA- 
tui ,  qutnquennalt  ftlemio  poft  legmmam 
atattm  foUdatur. 

Quinqutnniumfquo  tadta  (ontractui ,  & 

dltenatioms  raiibabitio  inducitur  ,  non 
(ftrritminori  antt  vtgefimum  quiruu  atd- 
iii  anautn  compUtum ,  tatnetfi antutsatis 
veniam  tmpttrautrit* 
Idtm  tradttttr  in  coniu^ato ,  dd  ttg.  Atgias, 
iht  in  vtrficul.  Sti  fententia» 
Quadrttnnium  adptttndatn  rtfiitutiontm 
qudndo  incipiat ,  t^finiatur  in  (oniiigatis 
nofirit.  It  trdiitur,  quatenus  Ux  noua  U- 
gitimam  ,  jeu  perfeaam  tn  bominibus  atd- 
ttm  pojsit  dtffirtire. 

frobatur  ,  quadriennium  ad  mplorin- 
dam  refiitutfonem  adueriiii  antea  gefid 
durart  in  contvgatis  rigtntt  annorum, 
ftantt  iurt  Ktgio^vjqut  ad  vigtfimum  quin- 
tum  atatis  annuni» 

JLelictum  alicui,ftu promifum  clim  adtt» 
gitimam ptruenerit  atatem^nonei  dehetur 
anteqiiam  mpUat  vtgefimum  quintum  atd- 
tii  annum,tametfi  anteaatatii  veniam  im- 
petrauerit .  Idem  traiitur  in  (oniugatii^ 
fiantt  taro  noHro.contra  Cald' 
Dtclaratur,  quanio  minor  matortm  fetU- 
(tns,  rtflitutionit  btntficiumamittat» 
An  >  cum  minor  maiorem  ft  afeuerat  h 
Sontraiiu,  doluspKtfumatur  ex  parte  lUiut, 
vt  4  rtftitutioms  htnefido  txdudaturt  & 
nu.ftquenti» 

Si  tam  minorii ,  tfuam  feeum  contrabtntu 
dolus  vafttur  in  falfa  matoris  ttatii  ajfer- 
tiont,  rtfiitutiinii  btnefidum  non  amit- 
utur  d»  mifw.  a^.  verJuuL  f^uod  fef 
tisefi» 

Trohatuf ,  minortm  ,  qui  doUii  maiorent 
ft  iixit ,  etiam  perdtrt  rtrtiedium  duen- 
dtuntraaum  nutlum ,  quod  aU^i  min9- 
ria  dtdttsuMsfd  (mfitebat^  &ntt.-iu 


CAP.  QVINTVM. 
e  contraUibus  mino* 


AM  multa  cbnfcra^ui 
minorum  ,  obligationcsqui 


T 

indc  pcoficifccntcs  a  NoftriS 
pafsim  fcripta  rcpcriuntur,  vt  fupcr- 
uacancavidcri  pofTct  pra^rcns  hac  dd 
rc  difccptationoftra  ,  qua  nihil,  noit 
pcruium  ,  &  aliorum  comtncntarijs 
f^pcinculcatum.profcrri  inmcdiunl 
pofsic.  Vttamcn  iniundomuncri  fa- 
tisfaciamus,  prxfcntcmfubnc£limu$ 
arciculum  ,  in  quo  qu^  minus  nota 
fint ,  &  fcripta  ,  ad  illum  pcrcincntla 
aiferemus. 

1.  Scacergo  conclufio,  pubercm 
minorcm  viginci  quinquc  annorum, 
ciiracorc  carcntcm,  omncm  ccncrd- 
ilum  cclcbrarc  rcgularitcr  poflc  ,  ad 
cxeociuiliter  &:  naturalitcr  obligarl, 
vtproregulaponit  Surd.  decif.  187* 
nu.io.  Rebcll.de  obIigar.Iib.i  .qua:ft« 
B.  (c&.  1.  num.  15.  part.  i,  non  poftb 
vcro,  ncG  pcr  fc ,  ncc cum  curatord 
fuocelebrarc  contra£lum  ,perqucnl 
immobilia  fua  alicncntur;  ad  quo- 
fum  alienationem,  iudicis  decrctum, 
&  lcgitima  eaufa  interuenitc  dcbcnc 
l.l.  &  pcrtot.  C.  de  prafdior.  &  ali> 
rcb.minor.  cum  alijs  ff.dc  rcb.  cor. 
dc  quo  htd  Menoch.  dc  arbitrar. 
<itfu.i7i.  vbi  terdccim  rcquifira  poniC 
d  num.y.vfque  ad  18.  ac  dcindc  am- 
pliat,  &  limitat,  Card.Mantic.de  ta* 
cir.  &r  ambig.  conuent.  libro  qoarto> 
ticul.tf.pcr  coc.  tom.».  vbi  dc  dccrcco 
&:Gaufa  illius,  cum  amplrationihus  & 
hmitationibusjlnculentcr  cgit;  Sc  arx- 
tccumfufiiis  loan.  Guticrr.tra£l:.  db 
I  »  tutcl. 
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tutcl.  &cur.  i.parc.  cap.  5.  pcr  toc. 
nouifsimc  Lufitanus  noftcr  Fiancif. 
dcCald.  dc  cmpt.  Bi  vcndit.  cap.ij. 
Ecdccrccum,  in  ipfo  ncgofio,  fiuc  in 
contmcnci  pofttadum  mtcrponidc- 
bcc,  qucmadmodum  ,  &  tucoris  au- 
thoritas  incerucnirc  tunc  dcbcf,non 
cx  intcrualio,!.  obligari  §  cutor.ft.dc 
authoritat  tutor^.rutor  mfht.cod.l. 
(\  quis  mihi  bona.  §.  iuHum  ,  iun£ta 
glofTibi.fF.dc  acquirend.ha:rcd.  &:  ita 
rcgularc c(l,cum  alicuius  confcnfus, 
fcu  authoritas  pro  aftus  folcnnitatc 
rcquiricur,vt  in  ipfo  adku,  aut  in con- 
tinenti  intcrucniat,  vc  tradunt  com- 
munitcr  Scribb.  in  d.^.  iuffura,  &  nos 
fcripfimus  incommentar.  I.i.  i.part. 
§  y.num.  J5>.  C.dc  facrofandl.  ccclcn 
Tt  inhocpubcres  cum pupillts con' 
ucniunc. 

Nec  fo'um  alicnatio  per  quam  do- 
minium  transfeitur,  (cd  &  oppigno- 
ratiofinc  dccreto  inccrdift.i  ilhscfl, 
vtrradit  Cald.in  l.fi  curatdrcm.verb. 
contraclum  fccifli,  num,  8.  vcrficul. 
Scptimo  infcro.C.dc  in  intcgr.rcftic. 
minor.  &  alios  rcfcrcns  Guticrr.  d. 
cap.j.  amphicio.  num. ^y. &in  pu- 
pillis  probat  I  ctfi  pra:fes.C.dc  pra:d. 
&  a!i|s  rcb.minor.I. fi  pupillorum.^.i. 
Cum  §  §.  fcqucntib.  ff.  dc  rcb.  cor.& 
ip(a  illius  tituli  rubrica,  &  rubr.  d.ti- 
luL  dc  prjcdior.  minor.  cam  pcrcincc 
ad alicnacionc5,quam  ad  pignoracio- 
ncs  finedccrcio  non  facicnda».  Cir- 
caquod  cft  ccx.  cclcbris,  &  difficilis 
in  l.i.  §  final.  d.titul.  dcrcb.  eor.  vbi 
palam  oftcnditur  ,  non  poflcmino- 
rcm  i^.  annis  (  quod  vcrbum  pupil- 
lum  ,&adu!cum  ^quc  comprchcn- 
dit  ]  prsdiumabsqucdccfcco  pigno- 
ri  darc. 

X,  In  co  autcm  vcrcitur illius  tcx. 
difficulcas  ,  quod  proponic  ,  mino- 
rcm  prxdiacmifrc  habitafidc  dc  prc- 
tio  ,  adicfto  pado,  vt  intcrim  clicnt 
pignori  obligaca  yendicorii  &  camta 


vendttionc  ira  pa£ta,pignbris  nexum 
non  ccncrc,  rcfpondit  Vlpian.  nam, 
'vbiy  dpmiitium  ,  inquit ,  tjutfitum  efi 
minori ,  upit ,  non  pcjfe  ohlig*ri .  Vi- 
4cbatur  fanc  ,  conttariom  debcri 
refponderi  in  cafu  ifto  ,  propccrcl» 
qudd  vciMlitor  non  alitcr  alicnatio- 
ni  rci  fux  confenfic ,  quam  oppofico 
pa£lo  ^xxdxOio  pro  prcrij  fccuricaco 
in  ipfa  re  quam  fic  vcndidiC;  idcirco 
videbacur,  qu6d ,  vcl  in  Cocum  con- 
tra£lus  dcbuic  irricus  dcccrni,  vcl  in 
rocum  fuftineri ,  cuna  pignoris ,  sn- 
quam,fuppontione;&  itaincun^lan. 
tcr  fine  dubio  Dof^ores  noftri  rcf. 
pondiftcnt ,  fi  in  contrarium  Vlpia- 
ni  concexcum  cxprcftum  non  vidif- 
fent-  prarfcrtim  ij,  qui  &adhuc  pro 
pignoris  fuppofitionc  in  cafu  pr^. 
di^o  non  dubicant  rerpondcrc,com- 
muncm  tex.  Jitcrani ,  mcndofam  rc- 
putantcs  i  quod  contigic  Tiraq.  do 
rctr.conuentional.in  fin.  numero  r{. 
quem  clcganter  confricac  Pinci.  ia 
l.i.  j.parc.  num.ji.  vcrficul.Sed cpm- 
munis  litera  C.  de  bon.  matcrn.quo 
in  loco  conrra  illius  tcx.decifioncm 
mulcas  excicac  difficultatqs  ,  quibus 
commotus  ,  illam  nimis  rigurofam 
cflc,  repurat,  &  ingcnue  fatcturibid. 
in  vefficul.  Ego  ingenue  fatcor , 
fi  contra  lurifconfult.  loqui  ,  IL 
ccrcc  ,  contrarium  in  fjjccic  illius 
a:quiu5,  &  vcrius  vidcri;  cmtra 
qucm ,  fcripfit  Matienz.in  I.z.cicul.  J, 
glofl".  I.  num.  17.  circd  fin.  libro  f.' 
recopil.  fc  libcnccr  iudicaturum  ,  fi[ 
cafus  obucnircc  in  Rcgno  illo  »  vbi 
lcgcs  Impcratorum  ,  &  lurifconful- 
torum  ,  non  feruanrurvt  legcs,  fcd 
vt  di£la  Prudentum,  quatenus  mo- 
rali  &  a;qua  rationc  moucntur.  £ 
diucrsd  Cald.d.  verb.contradumfff' 
cifti,  num.  10.  vcrficul.  Nobis  vero, 
Vlptan.  decifionem  in  d.  ^.  finalt 
fubtilcm  potius  ,  dicit ,  quam  rigu* 
tofam  eftc  >  ac  vulgaufsimis  iuris 
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INinfiipijs  fundari  ^  fccundum  qux, 
praedium  vcndiroris,ilIi pignorisiurc 
obligari  quandiu  (ub  iUius  dominio 
erati  non  potcrac»  ncc  pado  aliquo 
cfEct  pocuit  >  vc-  its  iaa  ilti  obligiffe- 
tur»ineqoe  pigntts.ir.de  rrg.  ian  aem 
itcm  przdium  illud  poftquim.  VCO- 
ditionis  tituloin  dominiumminoris 
pcruenic ,  obligari  lili  potuicahsquc 
dccrcto.  aiqucita  rcdlc,&  fecunduni 
pianas  iuris  reguias  Yipian.  reipon- 
4it  in  d.f  6nal.  cfaem  fic  ihterpreca- 
tus  eft  Cald.  loco  proxitne  xitato^ 
"Barbof.  in  i*  fi  conllahte,in  princip. 
num.iaj,  fl:'.  foiucmatrimon.  Valilc. 
con(ulc.77.nu.(?. com.i.  Non  tamcn 
cx  hoc  illius  tex.  rigor  collicur,  qucm 
connderat  Pinel.  d.l.i.  j.part.  nu.^!. 
"Valafdde  iur.c  m  p  h  y  c.  qu^ft.|  ^na.4. 
&:  alij  variosprcpccrea  adcex.iUuoi' 
cradentcs  intci!c61us. 

5.  Idcirco,  de  co  fcripCc,  Vin- 
Ccnc.dcFrancli.  dccil.jCJi?.  num.  9, 
i.parcnon  podeaiiegari  concluden- 
tet  pro  decilione  cahlarani  >  iuxta 
Bart.doftrinam  in  l.in  ambiguo.iF.de 
reb.dob.  Sc  niiorum  dcqatbos  ibi  pcr 
cum,  quod,  ncmpc ,  Icx  qu.x  patitur 
varios  intciledus  non  potcfl:  allegari 
ad  dccifioncm  caularum  ,  vcpro  rc- 
gula  ponit  laT.  in  1.  admonendi}  in 
]eft.num.^7.fF.de  ioreior. 
■  4.  Sullincnda  tameneftYIpiaH. 
'.decifioin  d.l.i.^.finai.  vtiurisrefrulis 
cbnfcntanea,  ac  fccundum  cas  plane 
proccdcns,quam  approbac  Paul.  lu- 
rifconrulc.  in  1.  (cqucnti.  Quo  ccx. 
planc  ,  &  absque  vlla  haeficatione 
'cotruitinteUeftus  qoem  ad  d.$.fiaal. 
probaoit  Gutierr.de  tutel.  i(  cor.d. 
z.  parc.  cap.  5.  num.5^.  intelligens 
cum  Cuman,  &  Alciar.ab  co  cicacis, 
loqui  in  pafto  iiypothccre  appoHto 
cx  inccruallo  poft  cclebracam  vcndi- 
tionem  ^  qucA-iiiieUe£tum ,  vltra 
-quim,  qood  non  conoeoiat  liter^ 
cp^.d. ^.finaL  manifeftc  confitac  d.1. 


^aBibus  mhwrum»  \cy 

1.  immcdiarc  fcqucns  ,  quxannedi* 
curadprjcccdcatfm  dccificncfn  ,5| 
cuidcntcr  oflcndic ,  cam  cilc  dc  iiy- 
poihcca:  p.Jdoappofitoin  ipfocon- 
traau  venditionis.Quate  tcx. liic  nc^ 
cenarid  de  pado  in  contincnrrappd. 
ficointeihgcndus  eft  |  &  vt  rigdr  iUo 
aS  aiiis  ccnfidcratus ,  non  tta  fim- 
plcx  &:  dutusapparcar,  fcd  ^quitatis 
quodam  condimcnto  delibutus,  ad 
quamlucilconfulti  mcriro  rc/piccro 
potuetant',^dci),fidcfandum  dt,  pigi^ 
norationis  padum  Vehditiotii  adie- 
^m,  de  qoo  in  d.  f  /ipal.  fi  virferet^' 
magno  notniffc  minori  no&(f^IIt!tt 
cllc  ;  potcratcnim  vcndiforprcrfb  fi- 
biaatuta  die  non  cxnluto.vti  pigno- 
ris  iurc ,  &  rcm  iplam  (ub  hafta  vcn. 
ditam,minori  priecibs^to  quo  ycn' 
diderar,ae  cctam  minus  i^^HgiBip^^ 
rare  ipfc,  aut  licttator  altus :  Co i  no^ 
cumcnco  vt  occurrerccur ,  decifufn* 
f«it  lccundlim  ordin.irias  iinis  reo-u- 
la$,vt  taicpaftum  non  vaicrct:  hand 
enimobcau&m  contra  alicnationes 
&  obiigationes  rerum  minoris  in- 
nullatiuo  rcmcdlo  preutfum  inrefuirj 
fprcto  reftitutionis  auxilio  ,  vt,  vbl 
maiusvcrtcbacur  pcriculuro,&r  dam- 
num,  pinguiori  auxilio  ,  minoribus 
fuccurrcrccur.  Nccvcio  idcirco.vlla 
iucis ,  $quitati$uc  ratio  exigebac ,  vc 
totu$  contra6^us  irfirus  martaet  in 
propofito  cafu }  eu  e  n  i  r  cr ,  namq  ue,  id» 
quod  partcs  principaliter  intcndd- 
runt,  ncmpc  ,  rcm  prctio  dcfinito 
vendere,  abco  pcndcrc  quod  .icccf- 
foricappofucrunt,cuiusmodicfl.,pig- 
noris  conftitutioad  prctij  fecurita- 
tem }  &  ioris  regute  non  padontnry* 
nea  contrahentium  hienti  connenlf» 
vt  quod  principalitcr  intcr  €tii\€t(L 
cft.jabacccfrorio  pcndcac,  illoquc  iif-  .. 
iirmato  infirmetur.l.fi  in  empclonc.fF. 
de  contrahend.  empc.  1.  cx  pupillari 
tf.de  vulgar.ft  pupii.  /ubfttt.  1.  quod 
per  manus.  tf  de  iur.codieiUor. 

I  J  5.  Ex  * 
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5.  Ex  qiiointcllc6lu,acdeciclcn- 
di  ratione  ad  d.  ^.final,  vcra  ac  tuta 
rcloluiio  inFcituraJquxftioncm  qua 
valdc  Dodor.  concroucrtunt  ,  dc  rc 
%'cndita  minori  cum  pafto  rcfolutiuo 
adicdionisin  dicm, autdcrctro  vcn- 
dendo  ,  an,  «non  interpofito  iudicis 
dccrcto,  talc  paftum  valcat?  QjJ-^ni 
qu^ftioncm  latc  diflcritPincl.  m  pa- 
fto  rcucndcndi,  vtriusquc  partis  Au- 
thorcs  diligentcr  rccicans,a.l.i.j.parc. 
num.jjvbipartcm  affirmaciuaro  am- 
plcdicur  vt  arquiorcm  1  &  vcriorcm, 
qnam,  &  rcccpiiorcm  cflc  tcftacur, 
&  probacctiam  toquens  in  pado  ad- 
di&ionisin  dicm,  &  lcgis  commifllo- 
tixt  in  num.  pr^ccdcntc  ,  illacionc 
quinta.  Nc«  ad  d.  §.  final.  quo  con- 
traria:  parcii  Auchorcs  pr^cipucni- 
cuncur,  aliud  refpondet,  quam,  non 
dcbcre  Jccirionemilliuscex.  cxccndi 
vlcra  cafum  in  quo  loquicur,canquam 
rigorc  plcnam  ,  ac  a  iuris  rcgulis,  vc 
cen(cc ,  dcuianccm,  vc  primilcrar  d. 
num.prxccdcntC}  ex  quo  cum  tribus 
fcquencibus  illationcs  mulcas  dcdu- 
cic;  &nouirsimc  Pincl.  rcfcrt  &  fc- 
quicucMancic.  dcambig.coucncion. 
lib  4.cicu!.i9.  nu.pcnulc.com. 1. 

6.  Fcancifc.  dc  Cald.vero  d.  I.fi 
curacorcm,  vcrb.  concradum  fecifti, 
num.p.vcrficul.Inillo  igicucquiadc- 
cifioneni  d.  §.  final.  fccundum  iuris 
principia  cflTc.fcripfcraCjCommuncm 
fencenciam  probans  in  pado  rcfolu- 
tiucrcfpondct  ad  d.  diucrfara  clTc 
oaufam  pignoris  ,  ac  pa<5bi  prxdidi» 
quia,fccundumcumpignoris  confti- 
cutio,  in  fpecic  d.  final.  nec  ante 
venditioncm  pocuic  fubfiftcrc,  quia 
ros  fua  vcndicori  non  pocuit  obliga- 
ri,  neo  poft  vcndicioncm  ,  quia  cum 
rcscffcflacftct  minoris.fine  dccrcto 
oppignorari  nonpocuic  rquodfccus 
C!t,inquic,in  pa6to  dc  rccro  venden- 
do,&  hmi!ibus,cum  pofsitquisquam 
in  rci  fua:  vcnditionc  apponcrc  pa- 


^a  quac  bonis  moribus  non  adacr- 
fcncur.Scd  hzc  folucio  difficultatcni 
nontoIliC}  nam  &  pa£lum  dcrctro 
vendcndo  in  propofica  fpccie,con- 
fercur  in  ccmpus  inhabilc,  ficuc  paftil 
dcpignorc,  in  tcmpus,  inquam,  quo 
res,minotis  futura  cft  vcndicionis  ci- 
tulo,cum  ancc  illam,ipfius  primi  vcn- 
dicoris  rcs  fit;  &  ficuci  rcs  propria  n5 
potcft  domino  obligari,  ita  ncc  vcn- 
ditio  in  tlla  confiftic,  l.neque  pignus 
flf.dc  regul.iur.  poft  vendicioncm  vc- 
r6,quia  rcs  fub  dominio  minoris  iam 
repcritur,  vidcbacur  non  poflcab  co 
ritro  vcndi  absquc  dccrcto,  vt  omncs 
fjitcncur,quando  padtum  dc  rccro  ve- 
dcndo  cx  inccruallo  appoficum  cft, 
fic  incclligentcs.l  fi  ad  rcfolucnda.C. 
dc  pracd.minor  cum  glofl^  ibi  vcrb. 
tmifijiit  communitcr  rcccpta  fccun- 
dum  Pmcl.  d.  1.  1.  5.  parc.  num.  54. 
Quod, fi  quisobijciat.aliud  cflc,vcn- 
dcrc.aliud,  pa£lum  dc  vcndcndo,  vt, 
quanuis  vcndicio  in  rem  propriam 
non  cadaccadere  camcn  pofsit  paftu 
de  vendcndo  collatu  in  ccmpus  quo 
pacifccntis  futura  noncft  :  hocqui- 
dem,vcrum  cftc  fateor  ,  dummodo 
tcmpus  ,inquod  confertur  paftum 
dc  vcndcndo,ad  id  inhabilc  non  fic, 
ficuci  eft  quando  confcrcur  in  ccm- 
pus.quorcs,  minorisfucura  cft.qui  (i- 
nedccrcto  alicnare  cam  non  potcft, 
nccpignorarc.  Quarationc,quanuis 
aliudfit.pignoris  conftitucio ,  aliud, 
padumdcconfticucndopignorcjneo 
hoc  quidem  valercc  collatii  in  cem- 
pus,  quores,  minoris  futura  cflec,cx 
d.l.i.§  final.ft.de  rcb.coc.cuiusdccifio 
cam  locum  habcc,  quando  pignoris 
confticucio  in  ipfa  vcndicione  inccr- 
ucnic,  collaca  in  ccmpus,  quo  rcs  ad 
minoris  dominium  deueniflec,quam, 
vbi  pa^lum  dc  pignorando  in  idcm 
tcmpus  collacum  inccrucniflfcc ;  &in 
hoc  quidcm  cafu  illius  tcx.  dccifio 
procedcret faoilius.  Conftat^icaque, 

nullam 
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irnnim  (liflrcrentixratioticma  Fran- 
cifc^dc  Caid.artcrri  intcr  paftum  pig- 
noris  de  quo  m  d.^.HniU.&:  padlare- 
Ibluciua,  in  qoibtts  comtnonem  fen-. 
ttnciimprolNic. 

7.  Qpari  Alc.  in  l.poft  contra- 
Anm.num.54.  ad  fin.ff.dcdonai.in' 
ter  hacG  diftinftioncquadam  vfuscft, 
quam  fibi  placcrc.dicit  Barho(.in  l.H 
conftance,  in  princip.  num.u^.  ver- 
ficotKeque  obftant.(f.rolut  •matnm*. 
eaaatem  eft  inter  padnm»  quod  ref. 
picit  dominium,&  illud  quodammo- 
d6diminuit,  cuiusmodi  cfl:  paftum 
adieftionis  in  dicm ,  vcl  aliud  rcrolu- 
ciuum}&  pactum,quod  non  rcrpicit, 
nec  diminuic  in  aliauo  dominium, 
cniosmodt  eft  hypotnecatittm  pa£lui 
tt  in  hqp  ptocedtt  deetfio  dJ.i.  fi- 
nal.  vt  non  valeac  padum  ex  ratione 
dequaibi,ncc  contra^um  inualidct, 
ad  qucni  acccflToricponitur ;  valcbic 
auccm  codcm  chemacc  rctenco  pa- 
^m  reiblntiaom,  quod  refpicic  do- 
miniomiquia^aequ^  principalicer  ap« 
ponitar>accontcadttS  ipre.&  perap* 
pofitionem,  illius,  non  efficicur  em- 
pcor  nmpliciter  dominus,  fed  com 
oncrc  tutur^  rcfoiutionis. 
.  Haec  quidem  quz  fuhcilicer  dida 
apparenc»  concIodemeiB  difierenciat 
Monem  incer  Vnom»  flc  alcerom  pa^ 
Ihimiion  infinuanci  nam,  etfi  hypo- 
fhecarium  ,  nihil  de  dominio  collac 
I.pignus.C.dc  pignoraf.'a6b.ncgari  ca- 
mcn  non  poteft,quod  oncrequodam 
illud  afficiaci  fi  ergo,ctimdominium, 
vendlcionis  cicolo  cianfic  in  mino- 
tem»  in  fpede  d.  f .  final.  hoc  hypo. 
thecae  onae  aftedom  116  tranfic,  <ed 
illo  liberum ,  ex  racioco  de  qoa  ibi  ^ 
cur  in  eadem  rpcciedorainiurp  cran- 
fibic  affcAum  onere  padi  rcfoluciui, 
in  quo  eadem  illa  racio  eernere  eft, 
qim*  vbi  domlniQnn^li^eficam  e(| 
minori.cxpic  non  pi^fimendir 
Sttftinenda  caml 
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diffcrcntia  ,  &  communis  ^entencil 
adpafta  relohitiua  in  continenti  po^ 
fita,quam  late  dcfcnditTiraqrdc  re- 
tra£tconuent.infin.cx  nu.zv  cum  fe- 
qoentib.  (e^oontar,  0ec6munioreitt 
rententiamefle,proiitentur.  Pinel.d» 
1.1. 3.part.num.53.  Cald.  d.verb.con* 
traftum  fccifti,nu,p.  vcrfic.Sccundd 
inkrtur,  Barbof.  d.  I.  fi  conftante,  in 
princip.num.1t4.  Valafc.  dciur.cm- 
phyc.qu^ft.jj.num.^.  Gutierr.d.c.j. 
nom.)7USe  lieqoenti.  £t  pro  difteren<* 
cix  racione  inter  pignoracitium  pa. 
aum,&  rcrolutiuumi  dicendum  eft< 
in  pignoratitio  detrimcntum  mino- 
ris  vcrti  poflb ,  vt  fup.  obfcruauimus 
ad  inccllc^um  d.$.  final.  quod  in  re- 
(blotiao^qBj^Qjto  eodem  pretio 
quo  minoreiiiiaijji^^ 
ipfo  contrafttt  padicitur  ,  euenire, 
nunquam  poteft,ncc  confidcrari;  id- 
circo  prxcorif  dcereco  opus  no  crar, 
vcpa6kum  valcrcc,  quod  nullam  vn-<> 
quam  potuicminqri  l^fioiiem  aiter-fc 
re,8r  probadftimam  lore  efttalterooi 
vero,  ccH  iuri  qooqoe,  ftat  boois  mo-. 
ribusjn  fo  fumpcumnonaducrfectirj 
quiaminori  potuit  Ijefioncm  affefre, 
finc  prsctoris  decrcco  valerc  nonde- 
buic,vc  re^e ,  fubcilicerquc  mcerpre- 
tatoseft  Vlpian.in  di.i.  finaL  S.  dtf 
reb.eor. 

9,  Quod  autefti  fup.  fcripfimns 
de  prohibica  alienacione  immobi. 
lium  absqiie  decreCo  ,  cam  procedit 
in  przdijs  rufticis  de  iure  anciquo 
Digeftor.  qu^m  de  iore  Codie.  U 
cam  in  adalto  ,qu&m  in.  pupillo ,  & 
t^m  c&m  alienatio  fit  per  minorem 
coiinore  carenteib,qn«n  ciiifn.fic  per 
minorem,&  coracoreni  illiosjfernp^r 
enim ,  vcalienati6valcat,iiidicrs  de-" 
creco  ,  caufae  cognicione  pra^miffa 
opus  eft|  tc  ita  fentiunc  commonicer 
Dofior.  7t  afi*crit  Pind.  d4.i.  f.pai^» 
»0.55.  verficuI.Anteqoam  ver^r,  tra. 
dtc  CaU^nm  relacis  sneo  d'l.fi.cara- 
I4  torem^ 


io8        L,Ex  hoc  iure.ff.de 

XQXf.rv\y\cxh.Res ,\\\x.  i.  C  dc  ininccgr. 
refliit.  minor.  vbinddidit,  hoc  ptocc- 
dcrc  ciiam  in  co  qui  veniam  accatis 
impctrauic,  vt  probat  l.cosC.dehis 
qoi  v.cn.xtac.  impetrancr.l  final.C.n 
maior  fa£V.alienac.fad.ratam  habucr. 
quod  &  legibus  noftris  Rcgijs  com- 
probac  ibi,  &r  rcpctif  in  \  Q\h.conirAi 
itumfectjli  ,  nu.ii.&  cxGom.i.tom. 
C.14.  num.  12.  communem  rcfcrc,  & 
fequitur  Guticrr.de  tutcl.  z^pait.c^. 
num.71.6f  cum  ali|S,quos  rc^ert,pro- 
bat  Mantic.dc  ambig.conucnc.lib.4. 
citul.<^.num.54.com.i.Ec  harcquidem 
ica  (ccurc  proccdunc  in  ahcnationc 
tmmobiiium. 

10.  Circa  mobilia  verQ,  &  pra:- 
diavtbaqa,diftingucnd3  funttcmpo- 
ra,  &  iura  ;  nam  dc  lurc  Digcftor. 
cciam  dc  iurc  Codic.  antc  conftitu- 
tioncm  de  qua  in  1.  lex  qux  tutores 
C.dc  adminiftrat.  tutor.  alicnari  po- 
terant  per  cnrorcs,&  curatorcs  mino- 
rum,  ctiam  fi  prctiofa  cflenr,  ac  talia 
qua:  fcruando  feruaii  poterant ;  qrx 
alicnandi  poccftas  fmc  dccreto,intcr- 
diftaibi  illis  cft  in  omnibuts,cxccptis 
ijsduntaxat,  qux  (eruanc^o  fcruaii 
nequcunt.  Harc  crgo alicnare  folum 
poteft  hodic  curator  adulti,  &  cutor 
pupilli,  absquc  decrcto  ;  &  adultus 
ipfe  folus  (i  curatorem  non  habct. 
Quocafu  accipichdus  eft  hodictcx. 
in  d.l. ficuratorcm,  vt ibi fcnfit glofl'. 
vcrb.res :  qua  cacita ,  cum  alijs  ab  eo 
citatisidcni  probat  Aicx.  ibi  num.5. 
licccCald.  d.vcrb.  Resy  in  fin.  fccutus 
Ryminald.abco  rclatumin  ^.z.inftir. 
quib.ahcnar.lic.num.2i.opinctur,mi- 
norcm  curatorc  carentem  mobilia 
omnia  indiftin£tc  alicnarc  ,  pcc  fo 
pofle  j  quasi  fic,  plus  lcx  confidat  de 
alienacionc  fa£ka  pcr  folum  minorcm 
curacore  carcntcm  ,  quam  dc  alicna- 
tione  fa^lapcr  minorem  cum  cura- 
torc  illius  j  quod  nulla  iuris  ratio  pa- 
ritur^,  &:  contrarium  potius  cft  aftc- 


Iunit,&  im\  i.p* 

rcndum,  vt  coiltgirurex  I.clarnm'  C* 
de  authorit.  prarftand.  &  in  alio  arti- 
culo  notat  Bald.in  I.z.qu^ft.^.  verfic- 
PoflVt  diltingui,  col.  6.  C.dc  refcind. 
vendir.  &  in  alio  Pinci.ibi,  5.part.G.i^ 
num.iS.inprincip. 

II.  Minor,icaque,  qut  curatcre 
carct,  alicnarc  ea  per  fe ,  folus  hodio 
potcft,  quxpofrctcuratorillius  fi  eo 
non  carcrcc ,  mobilia,  incjuam  ,  qux 
fcruando  feruari  non  poflunc,  d.l.Icx 
qu^  tutores.in  fin.prxcerquam  (i  vc- 
niam  a:tacis  impctrauir ;  cunc  cnim 
mobilium  oiiinium  alienatio  illi  li- 
bctc  commiflTa  eft,  absque  refticucio- 
nis  auxilio,vc  aconcrario  fenfu  pro- 
bac  l.cos,  &  ibi  glofl'.  vcrb.  immobi- 
lium.Cdehisqui  vcn.a:tat.impecrau. 
vbi.folum  ad  alicDationem  irpmobi- 
lium  facicnd.im  ab  co  qui  vcniant 
artatis  impetrauit.rcquiritur  decretijj 
comprobanc  legcs  noftr^  defumptx 
ex  d.l.cos.lib.i.ticul. 87.^.18,  &  lib.5, 
ticul.  41,^.1.  Etinhoc  cafu  accipicn- 
d.i  cft  fcncentia  Ryminald.  Sc  CaldJ 
illum  fcquentis,vbi  fup. 

11.  Hic  incidic  controuerfa  ni- 
mis  qu^ftiojdeprccij  redditionc,cum 
alicnata  rainor  reuocac:  nmncs  cnim 
conueniunc,  cum  adrcddendu  pTCr 
tium  quod  acceperac,  tcncri,quate« 
nus  in  rcm  illius  vcrfum  fuiircc:  fed 
cui  probandi  onus  circa  id  incum- 
bacin  ambiguo  cftjnamalij  in  m:no- 
rem  qui  pretfdm  reeepit;  alij  in  em- 
ptorena  qui  itlud  dcdic ,  hoc  opus 
reijciant :  alij  mediam  viam  eligcntes 
diftingunc  incer  alicnacioncm  nulli' 
tcr  fa^am,  S:  eam  qua:  rice  fadaeft» 
(cd  rcftitutionis  auxiiio  recra£lacur  ; 
vc  primocafucmptorproSarc  tenca- 
tur,  prctium.minoris  commodoccf- 
fifle;pofteriorc  vcrd,  minociincum- 
bac,  probarc ,  malc  perditum  fuifle ; 
quxfuicfencencia  glofl*.  in  I.  przdijs 
rum,  vcrb.confticeric.C.de  przdior. 
minor.iuxca  prioris  cafuspoflcionetn 
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ia^elligentis  tex.ibi>  8r  i:ex.in  l.vcere» 
Ael.fi.  prxdioin»eod.cicul.  fequuntor 
Barc.Salyc.  &  CQmmuniter  Scribcnt* 
ind.  1.  prajdiorum,  vc  cedaturSocin. 
conf.nj.  num.15  verficul  Circa  tcr- 
ciam,vol.i.Mau(ic.  dc  rcftitut.in  in- 
ccgr.cskti.  num.  (,  nec  dilTentic  Odd. 
tneod.traft.  i.part.  <;|iueft.)tf.  arcic.  a. 
iuxcaregulam^  qaam  ibi  prxmiccic 
num.H.CQm  i.adeamlimiutionc,& 
pluribus  citatiscommuncm^dicic,  Sc 
lcquicur  Mcnoch.dc  pracfumpt  lib.3. 
prqrumpc.S^.num.^,  Cald.in  l.fi  cu- 
racorcmt  vcrb,  hunc  concra&um,nu«  * 
il.Cde  io  inccgr.reftit.minor. 

PineL  ver6 1  qui  articulum  hmiCi 
fPOEemruumfecucuSilace  Sc  diligen- 
ccr  cxaminat  in  I.i.j.parc.  c.i.ex  nu. 
14  cum  (cqucntib.C.  dc  rcfcindcnd. 
vct\dic  aflcruicquodinco  luravari^ 
loquuncur,  &  Dodor.  non  fibic(Hi- 
ftantyfic  num.i6.  contendittidoneam 
ditferenciac  rationcm,non  repcriri  ad 
prxdi^am  glonTdjdindlioncm,  idcir- 
Coquc.magis  probat.indiftinftc  onus 
probandi  prctium  in  vtilicatcm  mi- 
noris  vcrlum  fuiHcipcncs  cmptorcm 
jnancrcyfiue  de  nullicacc » fiuedere- 
fticiicione  concraftat  minor  agati 
liocqui  reeeptius  ciTcccflarur  tnno. 
ieqocnti,  perpcnGiad  id  Bart.fen- 
tentia>BaId.  Salyc.  &  aliorumcom- 
munitcr  Scribcntiumin  l.i.  C  ii  ad- 
ucrf.crcdicor.qui  in  cafu  rcHitucionis 
loqucnces  >  emptorcm  ar£Unc  pro- 
•tttndc  onere,pc^tcrqu^ihin  oafiiqop 
minpr  refticuiionem  pctititn  eo  ttn- 


i8.adfin.id  quod  cxcomnuini  icrip.  ' 
fic>  mtnorem  \xCam  ,  quia  pretiHiA 

pcrdidit,rcflitui  dcbere.  tunc  proee- 
dcrccum  cmpcor  in  culpa  fuic,  fol- 
ucndo,(ciliccc, absque  dcbica  foien- 
nicacc,  alias  enim  fi  citc  luluic ,  &  pe-» 
coPiicafii  aliqoo,aoc  colpaalceriof  ^ 
amiflafiiitirefticucip  opo  oompecec* 
contra  empcorem>vttradit  BaR.  in  I. 
fi  fine  ^.inccrpofito  ,  num  pcnulc.fF. 
dc  adminiftrac.cutor.&  lacc  compro- 
bac  Mcnch.  lib.j.qu^ftion.  forcnf.  c. 
^j.poft  num.z.&  Caid.  quiilluna  re- 
culicd.verb.  hooccontraftomsHQnn 
feqoeoti,  liccr,  decofflnmiii  in ' 
concrarium ,  ccflencur  ;  qux  procdl 
dubio  accipicndacrt,  cum  in^lucio- 
nc  ipla,culpa  ahqua  roluenci  impuca* 
ripoisic  Conucniunc  quzin^r.  cra- 
duncnr  c.8.num«atf.  ad  abnegandam 
rcfticuciooem,qoando  coociaAo  fira^ 
galicer  ^efto  a  minore ,  lcfio.pofteA 
fortuico  cucnicper  tex.fn'LvcrttM^ 
fciendum.ff.de  minofib.cum  €001^ 
muni  dc  qua  ibi. 

14.  Scdquod  atttnec  ad  prinei» 
palem  quacftiooem ,  comunemgloftl 
Bacf.  ac.cxcerorom  diftindiMiem 
d.Lpr^iprum,i  n  ter  JiiiUiiatein  eM^ 
craftus,  &  rcfcifionemfltiasex  capin 
reftitutionis,teocndam,putOrfimptt. 
citer,&  prout  ibi  tradica  cf^-, &,fi  non 
placet  glofT.  communis  difterennae 
ratio  intcc  vnum  &  alcerum  calum, 
qoam  copfiitatFiael.  di  ctt»  mim.  XC 
aliama^^at  Menocb.(hfRBfdmpi: 


cum  fe  tacfum  ptoponcns,  quod  pre- '  S4.num.penu]ci&rTlcim.  Vltra  qual^ 

tium  a  fe  receptummalcpcrdiderici     confidcrart  ctiam  porefl  prqricrone 


quo  cafu  lacfionis  a  fe  deduftas  pro- 
.band^onusilli  incumbic,  fccundum 
.Barc^  communiter  Soribencind.l. 
i40tHt  quam  renceiiciaqA,  /econdftm 
J^Uiel.ac(ltpienda  eft  diftinaib 
in  membro  reftioicipdiss  qoam  fcri  p . 
fic,  &  fcquuntuc  opmmttiiicer  IML 
jin  d«i.prs4iQCttn*  • 


difFcrentix,quia de  rcflitucfor^iis-na- 
curacfl,vtomniain  priflinum  llacum 
reponancur  ,  ica  vt  vnusquisque  in 
thcegrumios  liium  ireftipiail.qttdckfi 
mindr  f  reftitocib  iF.  de  iViliioHIi* 
vnde , ciimmtnor  ad  reftitocionis  re- 
mcdiumconuolacillius  naturam  fer- 
nate  |lebec,  qu»  e]ijg.ic,  ?  1  pr»c{um 

quod 
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quodrecepic  >  empcori  reddac,vt  cx 
prxmiiVa  retlicucioois  nacura  confe- 
qucnccrinfcrcPaui.Iurircoorulc.iD  d 
^.reilicuciO|acque  ica  refticueredcbec 
precium,TC  rcdicucio  quam  implorac, 
liiam  fcrucc  nacuram  j  quinim6,cum 
redicucionempccic&precium,  quod 
recepicrcdicui  deberc,implicicc  aflfo- 
uerat ,  nid  in  ipCi  recepciohc  prccij 
Izfum  fe  proponacquodprobarede- 
bed.aam  poilea.^.  n  minor  fF.  deiu- 
reiur.  Ac  ?er6,cum  de  nullicace  con- 
tradlus  agir,  nihil  aliud  inccdic, quam 
rem  fuani  rcpccere  tanquam  nuUo 
ciculo  abaducrfarid  ponefTam  |  fi  er- 
go  ille  de  reddendo  prccio  cxcipiar, 
ih  vcihcaccm  minoris  verfum  fuifTe, 
probaje  dcbeccanquam  fundamen- 
rum  quo  nicitur,cx  rcgul.l.in  excep- 
tionibus.fF.de  probat.l.i .  fF.dc  exccp- 
lionib.  quia  alias  ad  rcddcadum  mi- 
noc  non  ccnccur.vcintcromnescon- 
Aac.  Acqueica  vcra  difFercnciz  ratio 
Apparcc  qua  Sc  communis  ipfa  glolT. 
diiiindioapparenrer  confirmacur. 

ij.  Quia  vero  ccclefia  iurc  mi- 
noris  vcitur.c.i.dc  m  inccgr  rcflir.c.i. 
cod.cicul.lib.t^.  &  prxccdcnsratio  in 
ca  etiam  miiicac,  cadem  communis 
diftin^io  iniila  cencndacd  :  quam 
teneri  ad  rcddcndum  precium  quo 
locuplecior  fada  efl,  rclcilo,  aut  an- 
nullaco  contra£tu,non  c(i  dubium,& 
condat  ex  addu^is  per  Cald.  d.  1.  fi 
euracorem,  verb.  hunc  coocra6lum, 
num.io.Etin  ciuicacezque  idemdi- 
cendum  e(li  qnx  ecclefi^  zquipara- 
tuc&iureminoris,fieucilla,vcict]r,vc 
cumFuigof.  in  l.ciuitascol.i.inme- 
dio  fF.  Accrc.pccac.probac  Alex.  ibi 
tium.tj.Bc  rcqueati,glofr,&  commu- 
nis  in  1.  Rcfpiiblica  C,  quib.  ex  caul^ 
maior.Cald.  d.  I.  fi  curacorem,  verb. 
minoribus,nu.^i.Iuxca  quam  diflin- 
ftionemaecipienduseflccx.in  Auch. 
hbciusporrcdum,in  fin.C.dc  facro- 
ian^.cc«Ier,qui  ia  ccclcdaloquicur) 


U  didt,  credicorem  debere  probate» 
pccuniam  quam  credidic,  in  vcilica- 
tem  diuin^  domus  procefsifFe  t  &:  (it 
cciam  accipicnda  eft  glofTin  d.l.  ciui- 
ca5,quz  loquicur  in  mucuo  fadoad- 
miniflracori  eiuicacis,  quodin  illius 
vtilicacem  verfum  fuiffc,  probare  de- 
bec  credicor,  vc  ciuicas  obligecur  j  (t 
cnim  verfumita  non  ficnulla  ex  mu- 
tuo  oritur  obllgacio  aoncra  ciuica* 
ccm,vc  orobatd.I.ciuicas. 

t6.  Ex  quo  oauce  aoclpienduca 
efV,  quod  cradic  AIcx.  d.I.ciuicas,nu. 
15.  &  fequenci,  vc,  nempccum  ciui- 
tas  de  reflicucione  adueci  tis  mucuum 
agicprobare  crcdicor  dcbeac,  in  vci- 
Ijcatem  ilhus  verfum  fuiiTe  s  quod  vi- 
decur  contracommunem  diflin6tio* 
ncm  de  qua  fup.  fctundum  quam» 
cum  minoc  rcflicucionis  bcncftcio 
vtfcur,  oausprobandi,  pecuuiam  in 
illius  vciltcatcmnon  fuifleverfam,  illi 
incumbic.  Sed  quod  in  ciuicace» 
cxemplo  minoris  tradiiic  Alex.acci- 
picndumeflin  muctfcrzneraticio,de 
quo  ibiloquicur,  vr  in  numcr.przco- 
dcncibus  apparer,in  illo  duncaxacia- 
telligens.l  I  &  i.C.fi  aducrf.credicor.' 
cum  communi,  de  qua  ceflacur  ibid. 
Cum  ergo  mucuum  cencc ,  quia  ritd 
fa£bum  fuic,  &  camen  aducrsds  illud» 
reflicutionis  auxilto  vcicut  minor,ca. 
clcfia.aut  ciuicas,fi  fzneraticium  fuir; 
onus  probandi  incumbic  credicort, 
iuxca  communem  fencentiam  &  in- 
telledum  ad  d.l.i.&  a.Sifinefxnoro 
mucuacum  fuic ,  penes  minorem,e8'i 
defiam,  auc  ciuicacem,  onus  proban* 
di  eric ;  acque  ita  ip  vtraque  fpccio 
communisopiniofe  habcc  vt  pluri- 
bus  cicacis  cradic,&  fequicur  Odd.do 
reflic.in  incegc  a.parc  quzfl.f  i.arc.f . 
num.47.&  5|.  verfic.Incontrariuin. 
Qu6d  fi  mucuum  non  tenuic ,  ica  vc 
aduersus  illud  ,  ref^icocionis  auxilio 
opus  nd  fic,  in  vcilicaccm  vcrfum  pro^' 
barc  dcbec  6Ccdicor,fiu6  f(|octatitium, 


Digitized  by  Google 


$t0  fiflefioi  &noie  datum,  fic  ialua 
WButkom  dtftinftione  in  omnibas 
inahence,cum  iimiracipDC  in  calu  re- 
ftttucionis  aducrsus  mutuucivrub  fz- 
notc  dacuro  ;  cui  faencracoris  odium 
caufam  dcdic  <ccundum  glolF.  6i  c6- 
m|incm  la  d.l.i.  Oc  i.  Hxc  vcro  quas 

£  reftitncionis  bencficip  diiumttSi  neftri  leatenami  iccoctts  cil  Qam^ 
propcerca  quod  mocttom  in  vcilica-    d.deciraa7.  vbi  d  noiD.|.vin»fetti»> 


ftt 

maricus  vcndicqui  domus  fu^curam 
habccipraerumpcio  pro  vtili.commis> 
nione  prccii  fic  j  &  lic^c  nop  ita  m» 
gcns  >  vc  ci^m  iiiniii  cam  vxoic  ve» 

dic,(ufficicns  camcn,vc  onus  probacc 
di  concrartum  in  mulicrcm  cransfc" 
cacur.  Quod  magis  probo  ScQacus 


tenverlbmjion  fic,  accipiendafonc 

(ecundum  caqux  infcrius  cradcmus 
in  capic.  dc<:oncra£t  ciuirat.circarc* 
fticucioncm  in  ca(u  dcquohic. 
.  17.    Cum  auccm  cx  l.cgc  noilra 
•Keg^  mulier  agtc  ad  repecendam 
-  rcm  immotiilem  qoam  maritol  fip^ 
conieofa  illius  alicnauic ,  quo  cafu 
noUus  manct  contra£lus,  &  ipfai  h^- 
redesuc  cius  rcm  rcpctcrcponunr,ica 
tamen,  vdiprccium  in  mulicris  vtili- 
Cacemvccium  fuic  >  vcndicoci  rcdda* 
ror»vt  tnnooalegiimcoUe^necao- 
tnm  eft  lib.4.ticoU48.  ^4.  &  anciqoa 
•legcfancicum  cracfub  codJibiCital.tf* 
f.4.  vidcbatur  diccndum,  oniis  pro- 
bnndivcrfum  in  vtdicaccm  mulicriS} 
incumbcrc  cmpcoci,iuxca  id  quodin 
mtnorc,ccclc(ja,  &;  ciui(acc,ex  com^ 
muoi  (cntcnCia  cradidimnsi  coios  cau 
ihen  contcarium  in  cafo  ifl;o  proba- 
llicGain  &:in  Scnatu  noftro  iodica* 
iOO^  fuilff  ccfl.nnr  dccif.i  ly.num.i. 
&  j,  liiqoc  merito,  ncc  cnim  muiicr 
in  cafu  ifto  ,  iurc  minoris  vcicur  ,  vc 
.  <|UQdtn  illo  ,  excommuni  fcncencia 
ccadiiar ,  td  cam  debeat  extcndi }  6e 
*pnKerea«pr«romptipmagiia  c((,pce. 
tium  a  maricQ  rcceptum  cum  iUa  co* 
ha^biiancc  ,  in.(;ommuncs  domus  ac 
tamiliz  vius,&  vcilicaccm  cxpcnfum 
fuifletlccundum  Bacc.qucm  (^m.re- 


tcnciam  dc  qua  ihi  t  &  iam*nlun.iia 
iudicacumic  vididct  ccilacuri  camecd 
alij  adueciencur,  c  quorum  namcro 
func  LuHtani  noflri  Valafc.  conf.  85« 
num.^.&p.com.i.  mocus  aigumenu» 
CMis»4)uodin  ecclefia«cmnpre«  &Bctoi» 
tMC  opmmlin^er  tradttort  BacboCia 
1. 1  part. f . oom.)S.tf.Colot.iaacr im  on, 
vhi  hoc  vt  commune  contra  Barr. 
probat,  quos  nouifsimc  rccuUt,  &  fc- 
cutusclt  alcerBacbofin  remifsioi^ad 
Ord.d.cicul.48.^,4.        ^      r  v«;f» 
1 8.   Aliod  dcipde  noCaodoin  cft 
drcal  candcm  Iqg.  Regiam « in.qno 
mulier  a  minoifc  di^ceetiam ,  pri*' 
ma  facic  videcur;  minor  cccniiA,  do 
prctio  quod  rccepiC ,  caccnus  rcfti- 
cucre  dcbct ,  quatcnus  inrcm  ilUos 
vcr(um  iuiifcc,  ica,  vc  H  pactcm  vtiani 
male  perdidit,&  altCcai»icriiaaic,aoc, 
vtilicer  expcndic,  h^oc^    non  illaoi 
rcilicucrc  cencacur.  1.  pr^diorum.C* 
dc  prsd.  minor.  Mulicr  vcrorcm  re-' 
pctcns  iineillius  confcniu  a  maiico 
alicnaum,  ex  Icg.  nodca,  cocupapre« 
tinm  refticuereikbet,  cuioffflMDin^- 
rico  partictps  fuiCi  vcprob^Osd*^* 
cicuyj^f  4.  Acqueica,  vccocum.^fd^ 
daCf  non  opus  eft,in  illius  vtiliutcmi 
infoiidiim  cocum  rcdundaife,  (edfac 
cis  cft,dc  illo  cum  marico  fimul  pac* 
CicipaiTe  muliercm.  Scdhoccongrua 


ftri>  co«^..ta4.  nom^i.  vbi  ecfi  loqua-  'taciooeftacocam  fio  e(t|nj^  pceciain 
car    vico  U  vxote  fimol  vcodcnci*    quod  moBerreftica^Ci  ex  bonts  coin 


Jmic,  vtpiccium  abvccoqnccommu* 

nic||E:&  qqualiccrpcrccpcum  pr«fo* 
macurad  ca(unide  quoibi,negarica- 
a|cc%|M)o  poccfti  quod,    cjim  folus 


maniSac  legalis  fiicieutis  incer  yiril 

atvTorcm  iure  noftro  indudardeda- 
citur  ,  ad  quz  «qualitcr  rcs  altcnaca 
itfjjx/ium  a  mulicic  secai^craturj  neo 


eaitxiiibi  folum  ccuocac  mulier,  icd  rem  aBcaccirii in qua,^  liberacadtt)i#lL/ 
fibiiaciatrico,  inielbdscatis ;  arque  .  ftrationis  priuii»iiini  cRireiur  «itr^. 

ica  oooneiiieiis  ecac ,  «t ,  cdm  cocum  bona  illai  d6  rard  ipforam  mhlorofil-  ^ 

prccfluniii  comAfiune  lucrum  ccfsif  detrimencum  magnurti  pareret ;  iiit  > 

rec,rocum  mulicrredciccecqu^  fic,tn  uersd?  quod.ctiirqftitutionis  nnxilio 

etfcftu  camduntaxit  partcm  dc  fuo  vtipoflcnt,  vt  probat  I.  j.  §.  Pompo- 

rcdderc,  apparcr,  qiisE  in  iliius  com  nius.lf.dc  minorib.  Mauric.  dercf^. 

modum ceilcracj  &  rcddcndocouiin  ininccgr.c.i5i.Ca!d.dd.(icurarorem;  ' 

«KaeoiiMnani  foicietateite  in  illafnHre-  vei^Jirast  nu.  8S.  pinguius  caltaen  eft 


V«pparenc^dfiinia  in  prifti-  niMlitatis  remcdiom. 
aain  ftacum  refticota ,  nec  alceium  Ecnonobftac,'fidicacur,maiorem 

cum  altcriusiadura  iocuplctari.  Vn-  cflc  putis  in  liberos  poteftaccm,  qpa 

dcconfcqucnccrinfcrtur.quodd  ma-  cam  quam  tutor  habct,  aut  curator 

ritus  partcm  prcti)  quo.i  cx  rc  vcn-  in  minorcj  vndc  vidcbatur,qu6d  fi- 

dica.  ceccoctac.dilapidaOct,  pro  rcfi-  cnc  iiliusfamiL  patria  poceft^ce  non' 

d«ift4MHk|tif«fi||pocl  ia  commonis .  oM^ance»  csrftrenfiom'»  &  quasi  c»» 

roctecatis.cioinmddum  conrciRifliam  ftrenfium  bonoiifi  adminiftrationi^ 

fuiftcc.mulicr  tenerecor,fictintelfeda  habec,  &circiiHa  contrahcre  validd 

Orcfnnfha  in  d.vV  4  iiixta d.l  pr.xilio-  potefl:  irrec|uifirn  parris  confcnfu,  ira 

rum.miiioris  argumcnro,  a  quo  mu-  ctiam  poflcc  rninor  absquc  curatoris 

licr,  m  hoc  nihil  in  cticC^u  ditlcrre,  Aii  auchoriratc    rcipondctur  enim; 

cx  prxdidis  appareti  >  •  >     .  .   ^.vt/  maiorem  eiTe  pacriam  poceftatcm  ab> 

iB»>Vrii>Qm»iiii  aocen  adolctfs  (cllfitd;ae  fimpliciter  fumptdm^i  fed  fn 

riBer»i0nrens.;oinaem  conCFa^HMir*^  contrahendo,  plus  poftefilium  fuh 

regulariter  gorece  pofsic  ,  escSpta  ^  patffa  fifotcftate  conftitutum ,  qo4m 

flhcnationis  caufa ,  vc  fup.  propofui-  mfnorc  fub  curatorc;  vidcmuscntto, 

mus.tamcn  qui  curatorcm  h.iWct,  &:  illum  contrahcre  iibcre  &  validc  rc^ 

fjne  ilio  concrahic  ,  non  obhgatur,  gularicer  pofte,  ica  vc  nacuraiiccr  & 

luxca  l-i&curacorcm.  C.  dc  in  incegr.  ciiiilicerex  tonfrado  bbligctur  ,  ve 

rofUc.  minor.   Qu od  pMHsediMti»'^  tradldlmos CvpAft c. t.  qoo de eo  egfi 

e4m  miaor  coocrahit  citcit  caftrcfitf  K  IBUS  i  <|pod  m  i  n  or,  c  ui  caratdr  daro* 

fifti  auc  quasicaftrentia ,  qu^m  cum  eft,non  poceft  d.l.n  curarorem.Quii 

circaaiiaaiiundc  conquifica;  ecfi  in  Icxdc  iuxta  prxdi£ta  in  caftrcnrium, 

iilis  poflc  minores  validc  concrahcrc  &  quasi  caftrcnfium  concraft  hus 

absque  autiiortcacc  corum  quibus  amplianda  cric,  lolis  cxccpcis  qu^  ad 

fub^unc,  (aluocaraen  beneficionidM'^  betieficialfa'fpeAanc,arguiA.teK.ciiili, 

ftlKionis,fi  grauem  (enferinc  lcfion^v  commoAi  pereointfadicldnietin  dS  ' 

ttadideritLe(f<dadi|ftir80tu4^a4«  fibitde  iudic.lib.^.  • 
i7.  chl)>itac^ina.tfz.  vcrflcuUi^NSim-        20.    Quod  aacem  dictcur,  miooi 

do,  quasi,  fciliccc  ,  caftrenfium  ,  &  rcm,  curatorcm  habcnrcm,  cx  con- 

quali  caflrcnriiim  bonorum  priuilc-  traftu  a  fc  finc  illo  gcflo  non  obliga- 

^ium  iurofcrtptumin  calu  pairi^  po-  ri,de  ciuiii  vtiquC  ol>ligatione  eft  in- 

ccA^cis,  in  minore  quoqae«Gas»ttt*^<>  ce]ligendatn}natarili$enim  iil  pnhe^  " 
fix^m  habcar.C^od*non  puc»vai— refini  cBratoreioo  CofttralfeArette* 

^liftecentia  enim  eft qooad  hoc  intilii<^  garinon^poceftt  Cum  6c  in  impiibe-  ' ' 

pacriam  poteftaccm  r^re(pc€tti  cuius,  rem  pubcrcati  proximum ,  catoreiii 

pqfli%g9  tfiiiiimjpi|h«^<iryi(fc^j||ij^»i.  habencpm.&illoinponfukocontra. 

:  '  hchcera 
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fcCBMBl  haee  cadac,  (ecniKlilni  cooi. 
« iniiiicin,  qaam  cradic,  &  rcquictu  laC 
i  in  1.  incerdiimnom.  5«  ff.  de  condi€t. 
:  indcbic.pcr  ccx.quem.ommilsisalijs, 

■  mcliorcmde  iure,dixic,jn  l.final.iF.dc 
iufc  iur.  Dcqua  rcntciuia.&dcrcfti- 
tucionis  .luxilio  aducr.sus  nacuralem 
hanc  obligatioDem  ca  pupiIto,quaili 
pobctfi  compfCCDCe,lat^  egtmos  fup. 
io  cei(.rab  verb.  C!i^//>«^/  in^tnu* 
Cum  crgo  commune  (ic  placicum 
iic,  quoii  no  pauca  luvifconlulcorum 
rerponriprobanc,  qu£  d.loco  addu- 
xirous  fubnum.iS.in pupillo,doli ca- 
pace,  find  coioce,  ooem  habec,  coii* 
crahcnce,idcm  moic6jnagis  ia  adaU 

:  co  placerc  debet  ex  mencecommu- 
ris,  &  ita  in  vtroqucalijs  ciracis  pari- 
.cer  cradic  Sinchcz  clc  macnmon.lib. 
tf.difpuc.jS.qu^^ll.z.nu.i^.com.i. 
ai,    Rurlus,quod  cradicum  c(l  in 
fi  coracorem,  non  tencreconcra- 
€bim  a  pubcrc  cclcbratii  inconiutco 
curacore,  gloflT.ibi  verb.abilmilis,in- 
relligir,  cx  partc  minoris ,  vc  minor 
ipfc  non  mancac  obl-g.Tru^obligetur 
vero  roinoci  aiccr  cum  illo  cocrahcns. 
Acqoc  iu  ciaadicabic  concrados  in 
cafii  ifto,.ficoc,  &  cum  prodigus  fiod> 
curacorc  fibi  daco  concrahic.  1.  is  cui 
bonis.ff.dc  verbor.  obligacionib.  cui 
minor  .Trquiparaturin  d.l.fi  curatorc, 
.i^ndla  glonf.  »bi  d.  vcrb.  abfimihsi  fi£ 
-in  pupilio  finc  cucore  coricrahence 
probac  cex.  celebiis,  6e  evprefllts  tn 
I.  Ialianas..f  fi-qois  a  pupillo.l&  4e 
.  a6tiempt.cam  aMjs*quorammemini- 
mus  fup.cap.  pr.Tcedence,  fub  nu.4. 
Idque ,  gencralc  &  perpecuum  cfle, 
vt  qui  concrahcrc  prohibencur  pro- 
pcer  incerdtdam  bonocum  admini' 
ftrationem,.po(sim  felenoittce  jegts 
omiiia,  meiiorem  facete  condicio* 
ncmfuam.cradic  Tiraq.poftlcg.con*- 
nub.gloffS.  qpicftS.  nu.67.  vbi  pr.T- 

■  cedcncibuSi&requcnctb.Qumeii^mul- 


ta  fimilia  adducic,dc  quo  I*incl.  jn 
l.i.j.parc.nom.)o.  com  lequcnc.C.dd 
bon«  matera.  Macienz.  in  I.2  gloiTk 
num*t4.cum  dubb.fi^quentib.cicul.t* 
lib.^rccop.&  in  minorc  finc  roIenDl- 
tarc  altcnancc  ,  cx  alijs  quos  rcicrc, 
communccradicilludritsim.  Mancic* 
de  ambig.  conuencion.  iibu(.ucui..^« 
aom.tfj.  com4. 

Quod  caaien  tie  accipieoclam  ^ 
▼t,  fi  adottos ,  aut  popiltus  aduersds 
alium  cx  contraflu  agant,  &  ipfi  ii- 
dcm  in  co  datam  prarftarc  dcbcanrf 
ahoquin  cum  aUcna  iadura  no  erunt 
admittendiiredmagis  excepcionc  do- 
U  repellentor,(ecanddmgloir.  T«rb» 
non  obligancur,  qoifc  eft  finali»,  in- 
princip.inftit.de  authGrit.COt0K;  Cot 
addo,  qu6dcrfi  ilh  non  agant,  pore- 
ric  qui  cum  iliis  contraxic ,  iudiccm 
adire,  pccccequc,  vccuracoris^  cuco- 
lisiie  interocntit  contraaius  folenni^ 
setor,  fi  hane  patteni  eligant,  aoteX 
Ytroqae  lacere  tefohtatur }  nec  t^xok 
claudicare  in  perpetuum  debcc  con- 
traordinarias  iuris  rcguIas,quod  find 
altcruttius  damnoftabiltri ,  lcgicimo 
modo  poceft,vt  notant  communiter 
Doftor.cxtex.qoem,  vtfingulareia 
adhoc^extollant,ind.l  Ialianus.$.(i 
quts  coIludcnte.ff!deaftion.empt.8c- 
loquens  in  ecciefix  contraQu  ab£» 
quedcbica  rolcnnicatccclebratotra- 
dic  Garc. dc  bcncfic.  i.  parc.  cap.  u 
num.7 j.vbiaiios  reterc.Quod  tamen 
Battin  dift.f  fi  quis  i  pupiilo ,  fta- 
tim  feqoeati  1  in  pupitlo  diuefffiMa 
icncit ,  &  alij  ibi  pofl;  cum  ;  qoa  dd 
rc  videndus  cft  Pinei.did.  J.i.  5  pare. 
numero  54.  cum  duobus  fequcntib. 
Aq  aucem  nmilis  inrerpcliacio  ad- 
miccidcbeac  circi  bcncficiuro  refti- 
tuaonit,  vtminoroogatardedattre^ 
(i  ee  aduerfus  oontnAom  vti  toI^ 
agunc  Mauric.  dc  refticac.  in  hifegr« 
G«a44«&  Odd«cod.tcaft,  ifpart.  q  zf^ 
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ii^        L,Ex  hoc  ture.ffJe  IuBit,&'  iur.  i.p. 


arc.  2.  &:  quazfl.  fcquenci,  art.irem  x. 
quincgaciucrcfponclcnc,&  bene. 

it.    Scd  &  illud  quxrcndum  cfV, 
an,fi  vcraque  pars  filcac,  quinqucnnij 
lapfu  pofl;  lcgicimam  xcaccm  (olidc- 
cur  concradus;  quod  afTcrcndum  vi- 
dccur,  argumenco  eius,  quod  in  alic- 
nacione  a  minorc  fadlaabsque  iudi« 
oisdecreco  fcribicur  in  I.  finat.C.  (x 
tnaior  fad.alicnac.rac.habucr.fi  cnim 
▼bi  maioris  damni  periculum  vcrci- 
tur,  vtcucnicin  alicnacionc  rci  pro- 
pria:absque  dccrcco,  quinquennalis 
filencij  fpacium  adum  rcualidac ,  ca- 
cica  ratihabicione  induda,mult6ma- 
gisex  eiusdem  ccmporis  lapfu  cacica 
racihabicio  eric  induccnda  adadum 
minoris  pi^tudicii-  E  diucrso  vero, 
quia  ius  diccndi  nullum,  pcrfonalcm 
p.irit  adioncm  ,  videcur,  quod  non 
minori  quam  criginca  annorum  fpa- 
tioexcludacur,iuxca.!.(icut.C.de  prg- 
fcripc.criginc.  vcl  quadraginc.  annor. 
vcccrnicur  in  a£lionc  nullicacis  con- 
craftus  propcer  cnormifsimam  larfio- 
nem.quar  triginca  annis  duraccurrc- 
re  incipicncibus  in  pcrfona  illius,qui 
doli,  qui  in  Ixfionc  hac  incfTc  ccnfc- 
cur,parciccps  non  fuic^nam  quidolij 
commific,  id  cfl.principalis  ipfe  con- 
crahens,  aducrsus  laefionem  enormif- 
fimam,a£tioncmqucindc  profcft^am 
prxfcribcrc  nunqua  poccric  propccr 
malam  fidcm  illi  inh^rcntcm,  vccra- 
dic  Gabcd.dccif  70.nu.7.com.i. 

Cacccrum,  praefens  cafus  ad  quin- 
quennalcccmpus.de  quo  in  d.l.final. 
magis  fpcdlac ,  quia  in  co  non  agitur 
dc  prxfcribeda  adrone.nullicacis  cau- 
fa  compctcncc  »  fcddcracihabicionc 
eocradus,  quam  minorpoflqu^mad 
legicimam  a:caccm  pcrucnic,cxprcfsc 
pra^ftare,  flacim  poccfV,  ira  vtraciha- 
bicione  fccuta.firmamaneant  qux  in 
minore  scatc  gcfsicl.i.  &  i.C. fi  ma- 
ior  fadt.  rac.  habucr.  quod  fi  cxprcfla 
racihabicionoaincerueniac;perquin' 


quennalc  filentium  cacica  4!egtiin« 
ducitur  in  d.l. final.  quz  eandcm  vin 
habcc,quam  cxprcfia.cx  rcgul.l.cilai 
quid  ff.fi  cerc.pctac.vcnotauitBartja 
d.t.finat.  Salyc.ibi  nu.i.  pofl  glofT.ra* 
pcr  rubric.  illius  cituli,  Ar  commani- 
ccr  Scrib.  Cald.  in  I.  fi  curatorcm, 
verb.infralegicim.  cemp.num.  ii.  & 
final  dc  in  integr.redic.minor.  Dcni* 
que.cerca  func  in  iureflatuca  tcmpo- 
ra  ad  rccradlanda  ea  quz  m  minore 
zcace  gefla  preponuncur,  quadricn. 
nium,ncmpe,in  rcflicucionis  caufa.in 
l.final.C.dc  cemporib.in  integr.rcfli. 
cuc.aucquinquennium  in  caufa  alie' 
nationis  ticulo  oncrofo  fadx  finc  de- 
creco,quocafu,alicnacioni$c6cradus, 
nullus  crac  •,  &  idco  prijEfcns  cafus  (c- 
cundum  illu  dctcrminandus  cfl ,  qui 
adcotraftus  nullicaccm  pcrcinccqu^ 
cacica  ratihabitione  purgarur,dc  qua 
ind.I.final.&racihabicioliucctprefla, 
fiuc  cacica  crahicur  ad  ccmpuscon. 
cra£lus,vc  ibiprobacur,&  cradic  Ma- 
cic.d.lib.4.cicul.6«nu.tf^. 

15.    Hocaucc  quinquennium  in- 
cipic  poflcomplecam  zcatcm  vigincr 
quinqucannoru,&  non  ance,camet{i 
minor  xcacis  vcniam  impccraucric,vc 
probac  d.I.final.  cxplicac  Cald.d.t. 
curacorcm,  vccb.  concrtdum  fccifti, 
nu.iz.&  vcrb.infr.tcgicim.  cemp.nu. 
zi.Quointoco  difpucac  ad  Icgc^  no- 
ftras  Regias,  fecundumquascdiuga- 
cus  viginci  annoru  pro  maiore  decer- 
nitur,an  illi  quinqacnnium  de quo in 
d.l.final.  a  vigcfimo  statis  annocur- 
rerc  incipiat,quasi  tunc  in  maiore  x- 
tate  pcr  lcge  fanctca  conftituto;  &  n5 
currcre,nifi  a  vigcfimi  quinti  anni 
Complcmcfo,fccundum  difpofitione 
cex.in  d.l.final.  vcrius  cfTc,  fcripfit,&" 
praxi  rcccptum,  immcmor  contrariae 
fcntetiar.qua  in  eode  articuload  ear. 
dc  leg.Regias,tenuit,ac^er  mulra  c6- 
probarcnixus  cfl.d.verb.concradumi 
fccifli,n.it.cx  vcrficQuibus  camen. 

Scd 
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C^p^f^*  7)ec,ontraHHusmnorim. 


.■'Sedrentcntia  in;aquam  pnuiolo- 
«o  tcnttic,  verba  Regiamm  Ord.  €0- 
«Bftacnimis,  acviolac,  qota  fine  da* 
■  bioift  per  eadem  verba  pariformicer 

loquuncur  in  coniugato,  &  ineoqui 
vcniam xrnris  impctraucrit.cui  quin- 
qucnniuiii  cuircrc  a  vigenmo  quinto 
Ctacis  annu  ,  lccundum  dilpoficio- 
nem»  d.  I.  fioal.  vcrobiqoe  agnofcic 
Cald.  quo  drca  idem  inconiugaco 
«que  ptobareioportucrat,  vt  mciio- 
rcm  partcm  eligcns  pofleriorc  loco 
probauit.  Pro  qua  ,  &  illud  vrget, 
quoJ  veniam  xcuis  non  adipifcicur 
miuort  nificaul^  cugnicionc  pr^ce- 
dence,qaa  de  maturicate  iadici}  iUios 
•d  res  Tuas  benegerendasc6flct}qo« 
caofscognitio  in  coniugato  nd  prjP- 
miccitur,  (cd  co  ipfoquoad  viginct 
annorum  pcrucnit  atcaccm,  rcru  fua- 
ru  adminidracioncm  adipifcitur  ha- 
bicus  pro  niaiore  |  G  ergo  illi  qui  dc 
indicij  maturicatedocuic,cx  quo  ve* 
niastacis  impecrau»  pro  maioce  ha- 
becttcqutnquenniam  noncarrit»  nifi 
poft  vigcfimum  quintuma»tatisannu 
complcrum,  vciquc,  coniugato  non 
ance  currcre  dcbcc ,  qui  ccfi  pro  ma- 
lof c  deccrnatur.nullum  tatnen  ad  id» 
de  antmi  llabilicate  (ubijt  examen* 
teftimoniamoe  protulic»  vtiUe.  De« 
nique  hunc,  &  illumlex  Regia  pari- 
formircr  pcr  eadcm  verba  dctcrmi- 
nat,  tam  in  antiquis  a  Cald.  citatis, 
quam  in  noua  collcclione  lib.i.  titul. 
87.^.18.  quo  in  lococtfi  vterquc  pro 
inaiore  a  legc  pronunciecor » non  cs- 
menid  itaabro1uci&  detetminar,qain 
calam  aUenacionis  immobiliam  abC 
quc  dccrcco  excipiat;  ex  quo  ceflat 
quodin  contrariam  fentcntiam  mo- 
uit  Cald.  d.  vcrb.  contrafturo  fccifti, 
num.ix.  &  indubitancer  tenenda  ed: 
iUa»  qoam  poftea  aniplexos  eft  d« 
▼erb.infr.legitlm.temp.nu.xt.  qnam 
ft  praxis  obferuat,  vtibidem  afleroic 
in-veriicui.QuaB  eftDooa«  . 


24.    Circa  quadriennium  quo- 
que  ad  pecendam  refticutiorem  aottf 
geftorum^ditferentiam  eonftitoit  ad 
ius  Rcgium  >  incer  illum  qui  veaiam 
zcacis  impecrattic»&  coniugatum  t  ia 
illo  cnim,  probat  Cald.  d.vcrb.con- 
tradumfecifti  fiu  ai.  verficul.Com- 
probaiiiquadtiennium  mcipcrc  a  dic 
impetracz  veni£,ita  cameni  vc  nun- 
qaamancevigefimum  qttinCttm  ^ca- 
tisannum  complet(imnniatar,fccu- 
dum  difpofitioncm.I.caqu^  C.dc  te- 
porib.  in  intcgr.  rcftit.  &  ita  aflcrit, 
eflccomniuncm  fcnrcntiam  cuglofl. 
ibi,  quod  ctiam  tradiderac  iub  vcrb< 
banc  cotttraAafH»  nom<  4).  verficul. 
Qood  maxim^ildem  ex  commoniitle 
alijs  quos  refertttradic  OckLde  reftte. 
inintcgr.i  part.quarft.io.  art.t..litt.f« 
in  coniugaco  vcro  diucrfum  tradic 
Cald.vcin  illo,ncmpe,quadticnnium 
incipiens  a  vigefimo  arcatis  anno,  vi- 
gefimocjoarcoexpirec  1  idqui  ex  eo 
probac»qaix  l^bos  ooftri9»coniuga- 
cusviginti  annorom  natus  ,  efficitiur 
tnaior;&  lcgitima,fcu  maior  2ta5,illa 
eft,quam  lex  dcccrnit.vtin  propofi- 
totradit  Paul  d.I.ea  qux.nu.^.  A^Hi^. 
&  RebuiF.  citati  a  Cald.  diftingucn- 
cesinter  legcm,&:  refciiptumyquibus 
conoenic  Odduil.quaBft.2.0barct4ia.9« 
diftinguens  iocer  «caiam .  (taci»  ab 
homincauc  4  lege.Quotumego  fcn- 
tcntiam  libcnteramplcdorintellc^a 
dc  Icgc  gcncralitcr,  &  abfolucc  iegt- 
.  timam ,  feu  roaiorcm  ^ecacem  in  i)o- 
tninibQ<definiepc&«  cosicenim>qtta« 
drienniom  iadpiet).tt  coocinad  cucw 
rec  abiUa»qaam  lexdccia^atteric»fiaii; 
&  qmnquennium  dc  quo  fup.  quia 
poficiui  iuriscft,  in  hominibus  hanc, 
auc  illam  ^tatcm  pro  maiorc,  &  pcr- 
fedadtffinire,vt  ex  Bald.  in  ii.in  fin!. 
£de  mtnorib.  U  tommoni  fencemffa 
CHuUc  Sforria  Odd.  dereflitotion.  in 
iiiMgs.i.paft.  qoaeft.x.  ari;^.  vbi: ali- 
^qnuD  meminit  tocotom,  &  pro*> 
K  &  uinciatqm. 
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uinciarum  in  quibus  minoris  ^catis 
dcccrminacio  abbrcuiata  cft.Ica  ramc 
hoc  inceiiigicur,vc  calemper  alluma- 
cur  ctas,qua,pcrte6lum,  acmacurum 
animi  iudicium  nacuraiiter  homint- 
bus  ineflc )  crcdatur  fccundu  variam 
climacum,  ac  ca^iorum  cuiusqne  ioci 
tcmpcricm.fccundum  quam  natura- 
Ijs  iudicij  Vigor  &  pcrfcdVio  aliquado 
variacur,vc  perOdd.  loco  citatojnec 
cnim  fub  icgis  potcftate  cadic,vtin 
dccimu  quarco  ,  auc  dccinio  quinco 
anno  pcrfcda  ftatuac;  fcd  quod  prio. 
ribus  lurifconfuitts,  ac  Legumlatori- 
bus  de  vigcfimo  quinto  a:catis  anno 
vifum  cft.potcrut  pofteriorcs.cx  cau- 
faquaiufte  moueanturadiic  ftacuen- 
dum.in  tcmpusantcriu«;  rccrahcrciita 
tamcn,vc  ab  Anciquoiu  placico  fum- 
ma  ac  vniucrfali  iuri!.  prudencia  fta- 
bilito  no  multum  Tccedenccs,  mino- 
risa:tatisimbccii!icace,quaccnus  alio- 
rum  capcionibus  cft  fuppofica  prop- 
ternacuralcm  animi  defc£tum,  fcm- 
pcr  prxcaucanc. 

ty.  Quo<I  vero  attincc  ad  coiu- 
gatos  noftioside  deillisiudiciu  fore, 
crcdo.in  qu.xftior.c  pracfcncem,quod 
fcripli  ad  pr^ccdentcmjquianos  lcgc 
non  hahcmus,  quacftatuac,  in  conlu- 
gatis  pcrfcda ,  fcu  maiorem  cfle  neta- 
tcm  in  vigelimoanno,  fcd  iex  voiuit, 
vc  Iiuius  ^tatis  homo  vxoracus  pro 
maiorc  haberccur,ncin  his  qii^  poftca 
gcflcrit,  qnasi  mir>or  refticucionis  au- 
xiiio  fruerccur,idcm  xqucacparifor- 
raiccr  ftacuens  incoqui  veniam  xca- 
tis  impccrauic,vtd.lib.i.cic.87.^.i8.& 
lib.j.cic.^i.^.j.vcrobiq;  cnimde  vno, 
&altero  lcx  ioquicur  pro  maioreha- 
bcndoadcfl^edu  denegandjc  rcfticu- 
tioniscirca  ea  qu^poftcaegerinc;vn- 
de  no  eft  excendcnda  ad  ancca  gcfta, 
adqux  prxfcns  cafus  pcrcincc ,  prx- 
fcrcim  cu  iuris  comunis  corrcftionc, 
juxta  rcgul.  quz  a  »urc  communi  cx- 
c>rbitanc,dc  rcgul.iu^-hb.^.cu  vulgari 


glofl*.  &  Doftor.craditionc  ad  Auth« 
quasa£lioncs.C.dcfacroIan£t.eeclen 
Et  h^c  quidc  fcncencia  muico  magis 
pcrluadcbicur  confideranci,iege  Rc- 
giam  fauorcconiugacoru  ncftacuifle^ 
vc  ilii.nempc,  facilius  inucnianc cum 
quibus  concrahanc  pro oneribus  ma- 
trimonij :  qux  racio,  &  mcns  lcgis  cu 
anceagcftis  nihi!  communehabcc,&y 
fl  ad  ea  lcgis  difpoficio  crahereCur, 
fauor,  &  bencficium  in  odiupi ,  & 
damnum  conuercerecur  ,  dum  rc- 
ftitutionis  auxilio  ,  quod  ad  iila  quae 
antc  matrimonium  male  egeranc, ad 
vigefimum  vfque  quintum  arcacisan- 
num  poceranc  implorare,  cxpietovi- 
gefimo  quarco  priuabancur.  Dcni- 
quc,  quod  non  aluid  lcx  nncndectc» 
quam  rcfticucionis  auxiiium  in  po- 
.ftcagcftis  abnegarc,&:  ad  hunc  dun- 
caxac  cflectum  ,  coniugatum  viginci 
annos  natum  pro  maiorchabcndum 
fore,dccrcucric,fieut  &  illum  qui  vc- 
niam  aetatis  impecrauit ,  ipfa  paiam 
oftcnditd.titul. 87  ^.iS.vbi tradirum 
eft,  ad  immobihaab  illis  cum  iudicis 
contcnfij,  &  authoricacc  aiienata  rc- 
ftituinon  dcbcrc,tametfila:fi  propo- 
nancur^  &camcn  fubdic  lex,  qu6d,(i 
finc  iudicisauthoritatcaiicn.iucrunt^ 
nullus  criccdcraflus,  vtin  minoribus 
prouifum  extat,«fi^  apertc  infinuans, 
perfeda  ^tatc  coniugatis  in  vigefimo 
artatisanno  abfolutc  no  ftabiliri,  fcd 
ad  eifeftuduntaxatabncgand^  refti- 
tutionis  in  ijs  quxpofteaegcrinc,  cx 
rationc  de  qua  fup.qua;  palam  ceflac 
in  antea  gcftis,vtdiximus. 

t6.  £x  quafcntccia,&:  refolucto- 
ncquaiurc  noftro  ftatcvcrifsimacS- 
fco,infcroadOrd.d.lib.5  tit.^i.^.fin. 
q  u;  tradit,rcli£lu  alicui,  feu  promifsu, 
cfl  ad  pcrfcfta  fcu  legicima  peaicneric 
xcate,n6  tlli  deberijnifipoftqua  vige- 
fimxj  quintu  ^tacis  annu  impieuerir, 
tamecfiantca  vcniaxcacis  impccrauC' 
rit^eritCDimiacoiugacoIexamptiada 
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talAlCtn  Cald.concr^riiim  feiuiac  d.    cul.ticuUdc  refliMn  inrcgr.^.Qtiisau- 
verbxontradum  feciftijnum.  1 1.  ver- 
iicln  §,vtf6,  pondtrans  ad  id,qu6d 
•lexloqukur  in  illo  qui  ▼eniaiiia^ca- 

ti$  impccrauit,  &:non  inConiugato, 
qiiasi,  illc  apud  no5,vc  lcgitima" ,  fcu 
pcrtcda:  itacis  humo  noii  babcaiur, 
nicvero ,  (ic  ,  &  idco  ,  inqmr,  cum 
my  fterio  locutum  fuiflc  L  cg  i  s  I  atorem 
in  illo  qui  veniam  aecacis  impecrauic 
Scd  ccrtc  myncftumftac  ii>eOiqu6d 
Luficanub  Lcgislator  cum  iurccom 


cemtcol.4  jiu.U/Si  ver6  pcr  aduerfii' 
rij  circunuencionem,  auc  «cacis  faci- 
licace  lapfus  maiorcm  fe  dixic,  cum 

minor  cdcc ,  bcnchcium  nonamittit 
1.1. &  ^.in  i.relponl^cod.titul.  Diffc- 
rcntia  tamcn  cft.quia  cum  aducrlarij 
dolo  maiorem  ic  dicic  camctfi  iurc- 
iurando  hoc  afiSrmet  corporalicec 
pr^fttcof  erttnihilominus  refticuen- 
dus,  vc  pcr  I.fi  cx  falfis C.dc  n.inrafti 
tcnctSalyc  Azon.lccutus  in  d.l.j.nu. 


muni  conformarc  fc  volcns  ,  lcgem  ,  vbi  vcram,  &  communem  (cntcn 

protuiit  iuxtaiuscomntunc  in  l.iinal.  ciamdicic,  quam  alijs  ciratis  tcncc 

C.dehisquivcn.a:cac.impccra.dequft  Odd.d.quaBft.£4.aic.5.nu.4^.  &  con. 

tioftra  defumpra  cft.  Prccerca,  dcu  *  tra  Maudc.  de  refticuc.  c.170.  defen* 


lusille.tam  in  Ord.  antiqtia,quam  ci- 
^C  Cald.quam  in  noua,de  illisinfcri- 
bitur,qoi  fpeciali  Rcgis  bencficio  vc- 
niam  xratis  imprtrantjidcirco  ctiam 
Legislacoi  in  d.  ^.final.  de  illiscdlo* 
cucus  ad  ca(timdc  quoibi,vc  eittsdif- 
poficto  rubrtc^  cituli,  (ub-quoiacet« 
ftpcarecnCf  circa  coniugacum  viginci 


dicCald.ln  l.ficuratorcm,  vctb.lcfif( 
hum.8.  C.  dc  ininccgr.tseftic.  minor. 
Vbi  vcro  minor,  aducrfarij dolo  non 
intcruenicntc,  fcd  lubrico  ttagilis  x- 
tacis  conniio  maiorcm  (c  cilc  ,  cum 
iuramencoaffirmaueric  i  recurrcndii 
ericaddeciftonem  tex-.in  d.Kf  verftc. 
Si  tameoi  qucm  fic  intelligic  Salyc. 


Annocum,quem  alias  ^tacis  vcniam  ibi  d.num  5.  Spccul.d.^.Quisautcrai 

impctranti  arquiparatomnino,  idcm  num.p.Grcgor.in  l.<J.iitul.ii).  parr.6. 

proculdubio  rcfponfurus  ,  fi  dc  illo  verb.Enganofiimctc  propc  fin.  Cald- 

calus  occucriircc,  iuxtaeaqus  fup^  d.vcrb.lxiis,  num.8.  veriic.Scd  non. 

difbfunc.     *  Odd.  cbmroune  diccos  d.  quxft.  24. 

»7.   Vlciin^  I  pro  comptemento  .  acca.nu<S. 

pracrcntisarticulidifcuciendaeftqu^-  18.    Quia  vero  ,  cum  dolos  ejif 

ilio,dcminorc,  qui  femaiorcm  dixic.  parte  minoris  non  inceruenic ,  reftt<« 

Qucm  ,      altciius  circunuenicndl  tutio  non  dcnegatur ,  rametfi  aduer- 

caufa^maiorcm  fe  ciTcfallacitcr  aiTc-  farius  indolo  non  ftcciircc.iuxta  d.l.!. 

'ueraueciccondac,  refticutionis  bene-  ^  5.  in  vcrficul. Aditus  itaquc ,  cum 

^om  perdere  tn  negocio  iUo  >  in  eommuni  fencentta ,  qufrunc  Dddr^ 

iquo  fic  dolos^  ver&cils  eft^t.  a.  0t  9.  an>  ciim  de  neiurins  dolo  conftecitc 


w  prim.  rcfponfo  Cod.  fl  minor  fo 
|Baior.  dixer.  nam  propter  dolum 
:in  vno  adhibicum  ,  bcncfi.cium  x- 
catis  in  alijs  non  amittic  ,  ncc  ccf- 
.|^^u  aliorum  cum  quibus  non 
Cfeintiaxic>  ^  cnin  Bald.  Angel.  U 
.  Vnlin  d.  1.   proiitt  Odd.de  reftic 
:  in  integr.i.part.qu9ft.i4.  acc.^.n.50. 
idquccciamfi  cum  iuramcnco  maio- 
tpikifidSet  affirmaffcty  vt  tcadit  Spc» 


dubio  przfumaturex  parceminoti5>- 

qui  (c  maioremdixic  i  contra  quent 
in  dubio  prjcfumi  ,  ccnec  Azo  iti 
fumm.  illius  tituli  in  tin.gloflf.in  d.l.j. 
verb.pcrccftium.circa  fin.  Scd  Salyc. 
ibi  in  fin.  contrarinm  magis  probat^ 
quiaigoorantia  ^tatis  in  dobio  magi» 
eftpr^fumcnda  ;  &  conn  .n  glofT.  tCf  * 
nercDodor.aic  Paul.  illos  lccurus  in 
di.1.  quam  iimul  cu  d.  1.3.cemmcn- 
.  •       }  lacus 
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tatus  eft.num.  7.  verficul.  Inquinco 
caftt,  Cregor.  fub  d*  verb.  Eoganoik- 
tnence,in  vcr{icul.Qut<iatttem  dice» 
mus,  &  alijs  citatis  commiincm  tra- 
dic,  &:  fcquitur  Oiid.  d.  qu^ft.i^.art. 
S.mprincip.  Ego  in  quaclbonc  liac 
diftingucrem  incer  minorcm  aducum 
aa  fagaceniifie  nonragacem,vtinillo 
dotos  pr^fumacur,  fccunddm  gloff. 
fentenciam,  in  ifloverd  non.recan 
dum  concrariam,(tcconcillaca  vcra. 
qoe. 

19.    Scd  &  illud  a  cauficiudice 
confidcrandum  eric,aotemporc,quo 
mtnor  fc  maiorein  aflettcrattk ,  eius 
^tacis  erac,  qaaminor  afpedtt  ipfo 
apparerer^cuncenim.ficum  prxfen- 
tc  conrra.v  r,qui  cx  afpcdu  il!ius,ml- 
noris  xracis  cum  clVe  ,  facilc  cognof 
ccre  pocuiflcc  ,  rcflicuendus  iempcr 
cric>quanuis  ab  adoer^io  doltts  illt 
in  fklu  aflertione  opponacttr  i  ciim 
ntc  adubrfarios  ip(e  excttlari  a  dolo 
pofsic ,  proptcr  minoris  aecatts  noti. 
ciam  afpcftu  ipfo  pcrccptibilcm. 
Quod  (atis  cft,  vcrcditutio  non  de- 
ncgccur,  (ccundum  Do^or.  qui  vtri. 
nfi]tte  dolotnieraentence  innlfii  af- 
lercione  t  refticucionis  beneficiom  no 
tollttnc^qttiadotttsvnius  cum  alcertus 
dolo  compcnfatur ,  &  fcicnti  non 
commictiturdoluSjVC  pcr  Salyc  d  l.j. 
num.^ Paul.d.l.i  num.(J  &:  7.  vcrfic. 
In  quarco  ca(u,  Madcic.  dc  rcflicuc.in 
integr.  c.  171.  vbi  adhoc  ponderac  1. 
de  tttcela.  C.  dein  inccgr.  reftir.  ini< 
nor.&  alijs  citacismagis  communem 
dicit,&probac  Odd  d.  quxft.z4.arc. 
7.CX  verfic.Contrarium  ccncntjvltra 
quosjidem  tcnct  Grcgor.  in  d  l.tf.vbi 
aliosreferc  fubglofl.i.Qux  Cailcllz 
le3c,hoc  ipnim  qnod  dlximtts » vc  mf* 
nocqui  afpefto  ip(b  minor  apparei» 
Ctacisbencficiumno  pcrdaccamecfi, 
maiorem  fe  crfcdolosc  affirmauerit, 
a  contrario  fcnfu  bcnc  probac  ibi, 
Si  oHieJfe^rfonM,  qHe^^micJfedc  tAt  ttcm- 


f9,fi  lo  faze  engt^ofmtnte^^,  Etbe^ 
ne  notandum  dixic  Greg.tbi  d.glci.i« 
Azeued.in  l.^.nttm.i;.  tttui.io.lib.^. 
nou.rccopilar.  vhi  id  iudicis  arbitrio 
rchnquit,  fccundiim  Girond.  abco 
cicatum  crad.  dc  Gabcll.  5.  parc  in 
ptinc.num.50.Et  h^c  quidcm  conftt- 
Ctttafie  fttnccitdlreftitucionis  bene- 
ficium,qttod  minor,  qot  maiorem 
dixit,pcrdit,vel  non  perdit,iuxtapr^. 
ccdcntcm  diftuiLboncm. 

50.     Dubiuin  vcro  ciic ,  an  cadem 
diQtnd:io  fit  adhtbcnda  m  calu  nulii- 
tatis,  fi,  videlicec,  minorprsedium  fi- 
nd  decrerovendidir,maiorem'(eefie» 
ialso  afTcucrans^  Et  qoidem,q'nando 
in  hoc  dolose  ver/atus  non  eft,  expe- 
dicum  crir,nullitatis  rcmcdium  faluii 
m.incrc,  quod  nulla  legc  in  calu  ifto 
iublacum  legimus  |  quando  vcro  in 
^  ia  afiertione  dolo  fe  habulc,  mooec 
dubtum,  quialeges  eom  repellentcs 
d.cicul.  fi  minor  femaior.  dixer.in  ca- 
fu  rcditutionis  loquuntur,  quocon-  * 
tradus  validicas  prxfupponirurjcum 
cnim  contradlus,nuHuscll:,rc(l:icutio- 
nis  bcnciicio  opus  noncfl,  nec  ilia 
locum  habet  ta.  C.  dc  pra?d.  &  alifS 
reb.minor.l.tn  caofar  2r.ft;deminorib. 
Noncrgo  vidctur,qu6d  legesexcau* 
fa  de  qua  ibi  reflicucionem  abnegan* 
ccs,  quxcxtraordinarium  remcdium 
cfl.&contr.^dlum  validum  fupponic, 
quiidcirco  tacilius  dcbuic  inuiol  bi- 
Hrer  fuftmeri ,  nulltiatis  remediumt 
quod  maiuseft  &pingttius,inquon6 
loquuncur ,  ex  eadcm  caufa  prxclu- 
dere  volutfrcnt.  Ec  icain  cerminis  ad 
ftatutum  vrbis  Rom^.Sf  alia,qucccr- 
tas  folennitatcs  requiruntin  minoru 
concra£libus,  cenec,  bi  communem 
dicitalijs  proeadem  (ententiacicacis 
QuintiI.Mandof  in  tra£bt.  de  «cate 
kninori  c.7.vbidiflinguitinrer  reflii- 
cutionis  remcdium,  &  remediumdt- 
ccndi  contradum  nullum.in  illo  dun- 
taxac  accipicns  d.l.A.&  j.C.fi  minor. 

fc  fflaior. 

•  L  iju,^  jd  by  Googl 


,:QAf.V*  De contraSikus minprum.  up 

le  maior.dixer.  idque  etiam  adhibico     hecalis  efl  pluces  cafiit  eotnprehen 


perminoremanrcrcorio  roaioris  xca 
tiliuramcnro,  ex  cominuni  rradic,  & 
probac  Odd.d.quxft.z^.art.^.  cx  nu. 
i6.  Et  fccundum  hanc  (cntcntiam 
audicauic  Senatus  noilec  iuper  con- 
tfadtt  minoris>qaiiein  iUo  maiorem' 
4iMic,fiC  ex  parcc  minoriS}  de  remedio 
nullitacisaduerLus  cdcra£him  Oppo* 
ncbatur ,  quia  fub  curacorc  crac ,  qui 
inillo  non  interucnerat,  cx  quo,  nul- 
lus  manlitjiuxta  i.  fi  curaco[em.C.dG 
IQ  incegr.rcfticminor. 

.  Verom  qoidem  eft»  qo6d  in  caofk . 
ilkdolus  in  minorenon  probabacur; 
^  hoc  forte  principale  nindamentii 
fuic,  quod  Scnacorcs  noftros  mouir, 
vt  pro  illo(cntenciam  fcrrcntjqucm, 
fu  dolosc  maiorerp  (cdixille,  proba- 
recur,  a  nullicacis  quoquc  remedioi 
qaoddeducebac ,  fiorlan  repellerents 
id  qaodiureveriaipatojnamyedi  le« 
•gesin  caftt  .ivftitotionis  lo<|uantur« 
illarum  tamen  raticqua:  exprcfla  eft 
in  d.1.2.  ibi,  CumiuxtA  fiatuta  iuris,er- 
rantthusy  non  etiam  fallentibus  minoribus 
tublica  iurajubueniant  i  xquc  compre- 
hendic  camm  notlicacis  contraftas, 
cttius  nalUras,minQris  aetatis  caufa  & 
beneficio  (lacutaiare  eft}  vnde  cum 
lex  bencHcium  minoris  xcacis  caufa 
indultum, dccipientibus  abnegac ,  tC 
iiludquoqueabnegatum  cenferi  de- 
bec  ex  mcnce  legis  ,  quod  fpcdlac  ad 


dens,  dirpofitio  ilUos  in  omnibus  in' 
tcl!igitur,idqvfc  in  corrcftorijs  ctiam, 
quia  tunc,  nun  extentiuc  ,  icd  com- 
prcheniiuc  ,  etiam  caium   non  ex- 
preiTum  lex  decidere  dicitur ,  fecun- 
d£lmBald.  in  l.deqoibos  CFxle  Icgib. 
Caios,Acaliorom«  rationem  legis  ex- 
tollentiummcfminimus  in  commcn- 
tar.l.i  part.  i.f  j.  nurn.^.  Cod.  dc  fa- 
crofanft.  ccclci.  &  pluribus  cxornac 
Tiraqucll.in  I.fi  vnquam,  vcrb.bber- 
tis,a  num.45.  Cod.  de  reuocand.  do- 
nat.  Aluarad.  de  conie£hirata  menti 
defunA.libr.4.  cap.vldm.  cx  luim.  5»  ^ 
Mantic.  de  conic£lur.  vltimar.  vo- 
luntat.libr,    titul.14.  a  num.  8.  cum 
fcquentib.  Quod  in  prailenti  illud 
magis  luadct,quia  iegc$  ia  reriitu- 
tionis  cafu  loquentes  »  ratione  fre- 
qaentioris  vfiis  in  illo  locotas  biiGc, 
verifim|le  eft>quia  frequcncius  eoe- 
nic ,  vt  minores  rcfticuantur  ,  quam 
nullitas  concra£tus  proptcr  mino- 
remaitatcm  ,  &  frequentior  in  iu- 
rc  cra£lacu$  eft  de  rcftitucione,  quam 
de  nuilitatis  remedio  ex  capice  mi- 
norilt  aBtacis  j  porrd»  lex  loqaens  in 
fCafu  vno  ratione  ftequentioris  vfas^ 
per  hoG  non  intelligitur,  alios  Cimi- 
les  excludcrc  ,  voluifTe  ,  fecundum 
gloff.  dodrinam  mclcm.i.vcrb.  pr^- 
lidenrcs,  in  fin.  dereforipc.  vbi  no- 
tanc  Butr.  &  ImoL  ooluro.  5.  laf.  in 
nulUucem  contnftus',  propcer  iden-  >  i.le(ft.l  1.  nam.  27.  Cod.  ck  lacjK»* 


dcatem  rationis  in  lege  expre(ne,qu^ 
inagis  qaim  verbaiUios  accendi  de- 
bet,&  lecundum  caro  iuftcJeX  MD*' 

pliacur,auc  reflringitur. 
51«  Quiniffl6,cumraciolcgisgC' 


tifiGt.  ecclcf.  vbi  alias  fimilcf. 
gbftl  ad  idcro  alleg!BC>  U 
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LMxhociure.ffJeIi$Su.&^,iurl  2./. 


C  A  P.    S  E  X  T  I 


&  V  M  M  A  R  I  A. 


ifcutim  quiBut^Htidut^ 
tr^iluf  a  prodigo  notorto 
gtfins  ivire  vucrdiciam  illt 
bomrum  admtHtjlrAtione » 
in  (tntrMrUr^tnattnr 


»1  Communti  dininJlio  tefertur  inttr  eum,qui 
(um prodigo  cotttrai}»  autc  intodtctamb»- 

lonfumpturum,  tttim  nsn  ttnutuntnt- 

duiid^ijUi  boc  ignorat,  rttunc  valeat. 
y    Altd  dt(liln3i0tte  rtfolmtur  quijlto,  &  ptrtf 
que  opitmv$^t»iuttiittnr, 
DttlMttmrPmd^tfunttniaitit.notf  falf 

re  donationem  omnium  honorum  a  prodi^o 
faiiam  ante  bonoruin  inierdtciionem,ibtit$ 
Vtrlic.Ego  vtr^.ltamfltatut  tn  verficPML 
9tr9' 

4«  Adducitur  rati»  »h  quam  prodigo  honorum 
fuorum  adimmBrAtttntftr  ludtctm  inttr- 
ittttiaf* 

'^m  ■  i^mmitttntraSiu  a  prodigogeftut  piwh 

ttrii predtgtti  non  tfi,  non  ttreat. 
^fptttdetur  ad  11.  pr»  Cimmum  fententia 
eMiSdt  ad  probaninm^qit^ummtt  giB» 
aprodtgo  ante  interdiSam  htntrttmaimi' 
nijlratittttm.d.riu  ^.vtrfuul.Ad  leg  vtri, 
6i   Traiitnr.fr9digo  aduerfusgejfaper  tum  antt 
inttr^itmB  btmnmt  mlmtrifir^itntm  ^ 
'    rtfiituttonii  auxtltum  non  comptterei  m»- 
ftterevero  aduerius  gefia  poft  bonorum  in- 
ttrdiSi^nem per  curatorem  illuujtnquibm 
\sfmrtferimymfttfk»^ittiiai^qiit» 
7'   Slitjtfitfrodigtn,traditur»  Et^t£fiif0ti§^ 
nisailus  rtquirantur  ,  vtadhonorum  in- 
tadiUioncm  deueniatur,iudtcuarburi9  re- 
Snftttmin  wM^fifmmt» 


9' 


.10. 


ftf. 


yt  frodigohonis  inttrdt(atttr,caufacogttitia 
fnsUne  dAtttamtkmmmiaiaiqmtn' 
wii^tmtim^fiirvfiiiimitt' 

twr, 

mtttelfemtmM  in^^w^  (tnem  ^  m» 


&  fufficmfettttntiaittpredigMtitiitis  ittUtd^ 
II.  ttriMmritiktmt^etiffebmnnmMi'' 

minifiratio  imerdicla  reputetur. 
1».    Siutd  fi  tudt.x praiottt^re  facu per  cuiit4' 

ttm  nequii  tnm  tdt  etntrn^t  miexhtt 

hemrnm  inter^tie  iniuiatur* 
!%•    Cum  Eart.probatur.fnrfolam  CHratetiiid-' 

tunemMnis  tnterdicium  cenjeri. 
t4*  imdl^nK^iM  44itii»i9\»f*6» 
if*  n^imitBmt,^mtiiientit,iiutrJ&ti»' 

ntm  honoTumfdCtamnitlUefmtmtinlMt 

exfalfacaufa  valere» 

Refponittmsi  Utmtr  ptiitm.&U  Mi 
tff^tffa.  fie  tMtar.  &  cnrator.  tonfiituts 

dtffrrtmia  tnttr  decretum  volunt4tix  iurif- 
iututtu^&  conttntiofad  nutij .  verfiail.lt 
mntl^Um» 

li»   Treiigus,  cm  htnh  tfl  inttrdittitm  >  mnf- 

tefl  ex  («ntractti  a  fe  eefio  .itter':  cblij^arij 

ntc  rem  fuam  aliettore  j  aUaum  vtroobli- 

gmfkipottfi» 
17«    Vtrum  prodtgui  tx  centrdttu  tt fiffl^  Vi 

fiht  vttlii  efiyalitri  ebli^etur. 
1%:    Frodigi  ctntractus  ntc  adbtbite  iuramtnto 

firnMm^inqmknttmtrti^i&i^ 

rtntta  ratio  afiignatur. 

Prodij^ut  obligatnr  tx  dtttcto  ,&txeo  vt 

qutlibet  abtts  fnmtm.  Et  num.  fcqutnti, 

infin» 

iOi   fredigui  ntc  natim^Rttt  Mgatur  ex  cttt- 
tnctu  k  fe  celehrato  y  inqmk  fuf^  de& 
tapacty&aiulto  dtffert. 
TupiUuiititcapmeexiii^thrtgMtmjim 
immnfuttitur  orimmtiiiMfmm^im, 

rb.vtrfic.ln  deltctii^ 
iJ .    Frodigui  tn  tefiamentis  aqu^araturpupilk^ 
&  furi»f»^iuttfiartmnf»ffunt,  &  dtffirt 
'       tdtitn  tttimtnm  lulhfntt  mA  nitdt 
ttfiarit 

11.    Anpr^gnt  ai  ftn»i  mtrts  rtdkns  bono- 


nliquM  iuiicisfintniHMt  tigmr^  y 
fiqntntib.vfqutai  17. 
S^fiMriir  Qri4ihfq4ittikioy  §.t.& 

ftmAk 


uiyiii^ed  by  Gobgle 


(^ap.VL  © e  Trodigi  c6ntraSu,4c  fmiUHm perfonar.  ni 

%%*    Fni^ cki  tonh  tfl  irnerdiclum,  etftic 
turio  ciHitatis  crettur ,  non  tx  bMtUmim 


Mmimjirattonem  recuperat 
1 4.  Frtdigus  m  ^fv  btuf  riti^t  iutres,  k 
ffltftate  curatoris  lihtrat ur ,  co ntrahtrt  li' 
berepatefi,&  ttUtrntmunt  iondat  i  ireX' 
flicaturl.  i.ff  tU  ekrai9r.ftino[.  &  nw 
mtrt  t6. 

^f»  tttUitKr,  quomodoprehstur ,  prcJiinm  ad 
hom  morts rediijfe,vt  bonfrumjueruta ad- 
mimjlrationtm  recuperet. 

fipit^validafunt' 
%y,    Senttntia  iudicii  qua  declaratur,  frodigum 
ad  bonot  m«n$  rdijifi,  9t  bnmimfmrim 
Mtt^ttmtm  rmfotttid  ^fttr 
jfir. 

iSr  Qmi  ie  iurt  nofiro  ad  inttlUilum  OriM» 
j^.titul.iOi.§fettuit.  m 

%9,  Mmt  (oftus  ftr  mmm  fimtfi 
tur. 

30*  Vifcutitur.  an  hmini  ruiit  &  hehetis  iU~ 
dictj  circa  retfamtltarts  ainunifiratiotiemt 
qui  uecproitguiytuc  meHttcaptuitimmm 
pt.bonii  tnttrdktftrmiktmf^fk^&ftgt 

ntg>ttiuaprobattir* 

Dtfputatur ,  an  contraSm  A  bominc  irdtt 
(tUbrMit  fikm^  ntimHuBart.&iiBf 

rum  opiniortftrt  fr.  Ft  cnntrariafetttentid 
argumenta  adducuniur  in  ttum-lequtntibm 
DeltBum  iracuttiia  caltrt  tommijfum,  pu* 
wMttpJraiitur. 
Votum  calore  iracuniu  faflum  valtt 
tundum  communem femtntiam-  Coatrarid 
ftttitur  nu*  }8. 

jUqmntm  imelleflus  rtfitmttur  ad  c.funt 
qutopes,^7.quiH-4.i.ttU.il.  ferfic.  Tert  td. 
1j  ^  Glof.& Sart.mettt  iu  quaRitmit  comra- 
Su  wmtxfluam*  Et  qm^htnh  nf^- 
tittraHtur» 

|f .    Bxplicatur  tex.in  lqutcfuiiffMrtffAi»4 

&  in  /.}  ff.dt  diuort, 
36«   Ktn  viitt  atgumemum  it  i^S»  ad  etif 

traSut  ',&quitx  (tntraHtt  nmt  «U|f«i- 

tur^tx  delino pofiunt  obligari. 
U%    Ad  vouenittm  fufficit  ieltbtratit  tqua  ai 

fttumimBnmrte^ir  fuffiat* 
%%.   CttrtbttaturftMtHtia  ilbrumquittnentt 

fttumfaitum  caltrtirmuniiotUtnvidtrt* 

&  ttu.fequenti. 
^  39*    iratus  ptctartpQttfi ,  &  mereri  btfkt  tftrd 


33« 


fatiadt ;  ntn  tmnen  inie  fequitur,  vnkn 
Totumubet  fa^umiracuniu  talere. 
40.    intthsitur  tex.  m  cof- fnm  qui  i^.  17* 

quasl.^» 

41*  dnttaSm  A  ehi»  fii6m  inm  tbrim  iff, 
ntnvaUtjuc  ttfiamemam.  Etatt  tematnf 

ex  ielido,ibt  m  verfic.y.cccxddulo. 
4>.    htutus    furius  A  natiuttate  lontractui 
alioiprater  mmrim§mmnetidnire  ntnfy 
t^jmct^mmnttm  ttmbrt  tMtn  ni  fim 

caufas. 

43«  Muto  &  furio  a  ttoturd  i«ri  iebet  curator 
pro  adMimfirmmt  btnmwm»  Item  itS» 
qui,  etJiexmdieminuAum  buKcpaciiur, 
intelli^ere  non  potefi,  aut ,  qmi  imeU^iti 
Jignts  declarare  non  vaUt» 

44*  surdus  &  mntni  ex  mdieiitt  qni  c^nfinm 
ftmj^txfr'imertpit^^»«tractus  om- 
ms  (eUbrare  potefl..  excepta fitpulatione.  Et 
Utt  luxuriofo,lufm,&  ffiUfthniiittterdi' 
ci  pofiitjemifiiMtraiitnr* 


tminn         CAP.  SEXTVH 

Trodigi  contraBu  7 
Jimiliumperfona* 
•  rum. 

P'"OSt  minores,  de  ptoiU 
gis  a  confcquens  c(l ,  vt  vU. 
dcamus.propter  firoilicudi- 
ncm  iftorum  ad  illos  ,  &  frcqucntcm 
corum  in  iutc  acquiparationcm.  Et 
primotprodigoantcquam  illi  bonis 
fic  incerdi^mi  Kbtnm  ■concnbcttdi 
fiunilcatttim  ioelfe »'  (cnec  glofla  tn  lit 
ciitbodisiK<ievcfcbov.obijgi&  qneni- 
Bart.ibi  num.  i.  cam  fccutus  accipic 
etiam  inprodigo  manifefto,  &  ita  cft 
communis  opinio  cum  gloft'.  8C 
Bart.  ibi  fccundura  Paul.  tbid.nam. 
4.  Alcx:  noinen7.in  princip.  Aret*. 
iium.JklAC^.Rip*  nnm.j.ibid.  Salyc. 
in  1«  1.  Dum.).  C  de  ciwator.  fiiriof^ 

Grcgor« 


J2Z    -    LMxbociurcJfMIuBi$.f^^iur.  if* 

Gregor.  in  l.y.  verb.  deFencli<lo  cicul.     com1nun.quzft.109.in  fin.  vbi  cofn* 


ii.parc.5.Gom.t.tom.c.i4.nti.)i.  qui 
omnes  commanem  rcncenciam  pro- 
ficenciir  pro  prodigi  contradlu  qui 
nocorie  prod»gus  ci\,  ancequam  illi 
pcriudiccm  bonorum  adminiftracio 
iic  inccrdida ;  m  co  cnim  qui  non  cO: 
nocorie  prodigus ,  resjnonhabecdu- 
btum,vc  ait  Aret.d.na.£.  Ectn  prodi- 
go  nocorio  communcm  lat^  profe- 
quicur,&  dctcndic  la^  d.  num  p.vbi 
allcgac  tcx.  in  c.  veritatis  de  dol.  & 
concum.qucm  dixic,cnc  fortifsimum 
pro  communi  opinionc,  &  pro  ca  4 
forciori  ponderac  &  expcndit  con- 
iungendo  principivm  illios  cex.  cum 
finc;  cui  ramcn  benerefpondecRip. 
d.l.iscui  bonis.nu./.  vcrficul.  Scxto 
allegnrur,qu6d,ct(i  epifcopus  de  quo 
ibi  ecclcfia:  bona  dilsipairet,  non  fc- 
quicur,qu6d  vtnocorie  prodigus  di- 
lapidaiTeccum  potaericauariciatcau- 
la,  autmala  aKa  dodus  ioiqo^  ditapi« 
dareiEandem  fcnrcntiam  concra  glo. 
ibi  ccnccBart.in  1  is  cui  legcnu.t.fF. 
dcrcflamcnc.vbi  Arcc.col.j.verfic.Ec 
pro  ifta  opinionc  >  communem  opi- 
ntQncm,vcrifstmam  cffcdixiCj&pro 
ca  mulca  allegajt » quam  etiam  lenuic 
Barc.in  I.  cres  cucores,  circa  finem.fE 
de  adminiftrac.  &  pericui.tut.  vbi,  & 
in  d  l.is  cuilcge.rex.illum  loqucntcm 
inapcrce  prodigo  ,  vt  pro  communi 
fentcntia  apcrtura  rcpucac ;  pro  qua 
ex  Reccncioribus  aiia  adducic  »  U 
Doftores  alios  Galdin  f.ficuratpcem ' 
▼erb.ei^m  nooabfimilis>num«5.|^7. 
vediGaL.Eft  itaquc  C.  de  in  integr^ 
rcftit.  minor.  vcriorem  &  cominu- 
niorcm  dicunt  Gucier.de  iuram.con- 
firmat.i.parr.  c.52,  nam.J.  vei;i(i9,$ed 
his  non  obftancibusi&  Barbci£i^Lf, 

lbt/'iil|^imon.  iiouifsim^  reqi|i|»ff 
AzorThcoIogu^,  inftftuc*  moral.lib. 
tfx.i4.  vcrficul.Terti6prohibetur,in 


munes  inuiccm  cootrarias  in  hoc  re» 
fcrc,  praEpoftereramcn,  fcu  inaduer- 
tentcr  citansglofT.  ind.I.  is  cui  bonis 
pro  contracia  (cncentia,  cum  Do£to- 
ribus  communcm  cam  diccntibus. 
•  Ego  quidem  io  notorio  prodigoi 
rem  faiis  dnbiam  puto }  in  quo  con- 
na  communem  Antiquiores  alij  ce- 
nucrunr,quorum  mcnHnir  glofT.in  d» 
1  is  cui  lcgcvcrb.bonis ;  &  quia  ibi  in 
fin.  corum  (cnrcntiam  rctulit,  vifa  clt 
a  Noflris  cum  illa  mancrc,  quam  cc- 
aoit  Petr.  deBeliapercImol.  &  Cu- 
man.in  d>I.is  coi  bonts,&  all^  relatiab 
Alex.ibi  d.nu.j.vbi  f^oteotiam  hanc 
concra  communcm  ,  in  pundo  iuris 
ve  iorcih  cfl'c,ccnfet;  idcm  fencic  ibi 
Rip.qui  nu.7.  verficul.  Contrariam, 
vlcraalios,  Bald.  cicacinconfilijs  fuis 
ceneotem  contra  coinffionem,&:nu. 
sAn  fin.rigufofamvocaceam.  Etqoi» 
demncgari  non  poceft  ,  qu6d  com» 
munis  elummoiuris  rigorc  cft}  con- 
traria  vcr6  maxima  nicicur  arquirare, 
ncc  iuris  ratio  pro  ilia  dccftjriquidcm 
intcrdidio  adminiftracionis  bonorit 
non&dc  qoem  prodigum,fcddccla. 
rati  &  eamob  caolam  I  iudtce  fitioe 
bcma  fua  mald  perdac  qui  prodigos 
eft.camalijs  concrahcndo^quaelratio 
xquc  militat  in  prodigo  ante  intcr* 
diftam  a  iudice  bonorum  admini- 
ftracioncm,  quam  poftillam  inccrdi- 
Nec  denique,  dolo  caret » qot 
tSiin*hominem  qoem  prodigom  efle, 
non  ignorat,  ad  fecum  concr|hendii 
allicic,&  cum  illo  concrahit  pro  com- 
modo  fuo  cum  decrimcnroillius;  & 
ius  non  patitur,  ex  dolo  /uo  commo* 
dum  qucmquamrcporcare,  neccum 
alterios  4imct.«ii«m  lacopieian  1* 
non  fijiuidaatiiff,  verfic.  Nemo  ex  fiitf 
i£dc  regul.iur.  l.nam  hocnacvira.fTdo 
condi£i:.indeb.  Et  quanuis  poftcrior 
h^O  ratio  enm  tantum  comprchcn-  • 
dat  I  (^ui  icicnccr  &  doiosc  concrahic 
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cum  prodigo  i  qoo  ca(ii  ^  fiuil^  crit» 
coDCia  doloruin,4cdeccptorein  reC- 
poDdere»  idqud  i  meote  commutiis; 


pffoc  tuncii  tatto  ad  omnes  pcici- 
net. 

i.  Vndc  Bald.  in  1.  1.  col.i.  poft 
mcd.di(linguu,cliccns>c)u6d  auc  quis 
contrahit  comtali  prodigo  lcientcc 
in  ludo,aut  loco  perdittonts>&  tunC 
non  valec  cdcra6his»per  Ifi  qois  cdra 
fcireCiin  fin  rf" pro  cmptor.  alias  va- 
lec,  vc  in  d.  I.  (i  quis  cum  fcirct ,  in 
princip.  Et  quidcm.qui  communcm 
probanc ,  ad  hunc  modum  iimicanC) 
(icentm  limicat  Barcin  dJ.tt  cui  bo* 
nis  num.  i.  vt  non  procedacquaodo 
is  qui  cQoa  prodi^  concrahic  ance 
incerdiflam  bonorum  adminiftracio- 
ncm,  fcicbac,  cum  rcm  cx  contraftu 
pcrccpcam  in  ccrcum  malum  vfum 
confumpcurum,  per  d.  l.tiquis  cuni 
fdrecinfiD*  (equicot  Alex.  d.l.is  cui 
bonis  num.8.texillumnocabilemdi- 
cens,  per  quem  ica  eft  communis  lio 
niitatio  B.irt.  &  aliorum  ibi ,  fccun- 
diim  lal.u.l.is  cui  bonis,  nu.  lo.  com- 
inunem  dicic,  &  fcquicur  Gucicrr.  d. 
cap.jz.num.j.  vcrGcul.  Quae  opinio, 
Gom.d.c.i4.no.M*veriic^on  obftac 
ces.  Quodampliac  Rip.d.l.is  cui  bo- 
nis  num.  ix.  fecucus  Imol.  d.  I.  ii  quis 
ciim  fcirctjconcra  Barc.ibi.&alios.vC 
proccdat  ctiamfi.qui  cum  prodigo 
concrahit,  non  iciac,eum  in  cercum 
aliqucm  ac  dcccrmmacii  malu  vfum 
conrumpcnrom,fed  feiaC  ingeriere 
mal^  cottfumpcorum.Quamqaidem 
limicacionemad  communem  lencen- 
tiam,  illa  (lancciprobo.  C£cerum,illa 
non  fatis  prodigo  cauecur  ,  ncc  ob" 
ic^tis  fup.difficulratibus  facisfic:eue- 
nire  entm  poccd  j  vc  prodigus  prodi- 
galicer  concrahat,  id  eft»cum  damno 
luoiBagnottfe  camen  rem  fibi  t  con« 
craftu  cueniencem  in  malum  vfiim 
non  expcndar,  auc ,  fi  fic  cxpenfurus 
eil^-ignor^ce  potciic  hoc  qui  cumillo 


concrahir,pro  quo  &  iuris  praefump. 
cioftac  dc  ignorancia  fiiAi  adieni*  ■ 

Quarc  rem  hanc  ica  dubiant 
&ancipicem  diflind^ione  alia  com- 
poncndamcenfeo,  vc,  ncmpcquan- 
do  adus*  a  cali  prodigo  gcftus  antc* 
quam  ludcx  bonorum  adminiihacio- 
nem  incerdlGtic»eittsoodicft>  qui  nd 
abalio>  qtti^ltt  ab  hotninc  prodigo 
gefttts,  commoDi  hominom  opinio- 
ne  zftimccur,  irritus  maneac,  iin  mi- 
nuSjfuftincatur.Abhac  quidcm  rcfo-' 
lucionc  non  diflcncic  Paul.  d.  I.  is  cui 
bonis,num.4.in  fin  dumfencit,dona- 
cidnem  omninm  foorum  bonoromi 
prodigo  £i^lamancequiUn  illiperiu- 
dicem  bonis  incerdicacur  noD  valerci 
quia  efl  aftus  prodigalitatis  ;  quod 
probaccx  limitationcad  communcm 
icntcciam,  quam  (lacim  iubtjciemus, 
fequuncur  alij  rclati  a  Cald.d.i.  (i  cu- 
latotem  >  verb.  cum  non  abfimilis* 
Diim.7.  veificol.Iunac  hano  zquami ' 
&  racioniproximam  fenceCiam  dixit 
Rip.d.I.is  cui  bonTS,nn.i3. quam  am- 
pliat  in  num.  fequenci ,  vt  proccdac 
eciam  in  donacionemaioris  parcis  bo> 
norumj&  in  donaCionCvnius  rei  quae 
fic  alifs  melior ;  nam  tria  iftjl  i  pari 
procddunc  fccundum  AngeUn  l.fin< 
ftlde  ftipulat,  fctudr.  &  in  Auth.  fed 
iam  ncccfrc.C  dc  incefl.nupt.  relatd  • 
a  Rrp.d.num.14.  qucm  inampliacio- 
nibusidisadPaul.  fencenciam  fequi- 
turCutietr.d.c jz.nu.3.adfio.  : 

Ego  verdadhttcainpIiOtdeBlaraii^ 
doprius  >  vtpr^di^Paol.  icncentia 
incelligaCur.quando  in  ipfii  donacio''- 
nc,  prodigaiicas  apparcc  ;  hoc  enim 
cfl,  quodillum  mouic,  vcvidcbitur 
apud  cum  d.num.4.in  fin.fieri,  nam- 
quc,  poceft,  vcdonacioomDiirm  bo>- 
notum  fiiortim  a  prodigo  confolc^ 
&pradenccrfiaC',-poca  ,  (i  forOCibot 
dotiscaufa  donec,  vel  ecctcfia^  ,  auC 
pi^  cauf^,  paupcrem  Chriflum  fcqui 
cligcns  ji  quQ  caru-dooatio  vaicbiry 
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xi^         L'Ex  hoc  lurc^ 

iuxcapr.Tiliil.im  rcfolutioncm.ad  cu- 
ius  podcnus  membtum  caius  hic 
pcrtincc  j  &  in  co  rcc,i.ior  Alcx.d.  l.is 
cui  bonisnum.9  &  lafibi  nu.  io.&  tr. 
concra  P.iulum  ccncnrcs  in  prodi|;i 
donationc  ancc  inccrdidlaiTi  bonoiii 
adminiftracioncm.P.Mil.vcro  (cntcn- 
liam  (ic  vc  dixi  iicc1;uaMmj&:  acccpca 
amplio  nunc.vc  proccdac  in  don.uio. 
ne  quauis  cti.imii  non  (lc  dc  maiore 
parcchonortim,  nccdcrc  mclifjrc;  & 
pra:rcrcaamplio  in  alienat:onc  c ciam 
c|ux  fic  oncrofocnnrratftu,  fi  aOus  ij, 
prodig.dicacis ,  c(Vc,  apparcant;  non 
fuftincbuncur cnim.iuxca  fup,  diftam 
rcfoiutioncm  in  priotc  mcmbro. 

Ec  hac  quidem  diilindionc,  & 
opinionc,  vtraquc  (cnrcntia  in  qux- 
ftionc  propo/ica  ;id  concordiam  rc- 
ducirur;  &  obiccl^  fup,  ditficulcaces 
colluncur  j  &:  prodij;o  ,  qui  vc  ralis 
concraxic,('atiscxcac  prouifum.  Pro- 
bacurvcro  primo  cx  limiracionc,  de 
qiii  (up.  quam  Barc,     alij  afsignanc 
adcommuncm  fcntcnciam;  (i  cnim 
agnofcunc  omncs ,  nontcncrc  con- 
traclum.quanvlo  is.qui  cum  prodigo 
concrahicancc inccrdidam illi  bono- 
rum  adminiflracioncm  ,  fcic ,  cum, 
quod  cx  contradu  acquiric,  in  vfum 
illicitum  forc  cxpcnfujum  ,  in  quo 
prodigaliccr  agic  j  cur  non  diccmus 
idcm ,  fi  in  ip(o  contradu  rcm  fuam 
vcprodigus  dirsipcc&r  pcrdac?  Diccf 
aliquis  cum  Alcx.d.num.p.  Q^ii  rcm 
fuam  concrahcndo  aiicnac  ,  auc  fc 
obligat  cx  concrawlu  lcgibus  appro- 
baco,  rcm  illicicam  non  agic,  ncc  in 
vfum  malum  rcm  fuam  fic  concra- 
licndo  cxpcndic.  Hflo.ncgari  camcn 
non  poccrt-,qu6d,ccfi  inv(ummalum 
rcmfuamnon  cxpcndac,  camcn  vfu 
malo  cxpcndic,  prodigaliccr  cxpcn- 
dcndo ,  &:  qui  prodigc  agic ,  contra 
bonos  morcs agic.vt  probac  ccx.  in  l.r. 
ad  fin.ibi,  vcl illc  fanos  mores  rccepcrit^ 
ff.  dc  curacor.  furiof.  &  qui  contta 


honos  morcs  agic,illicicc>  &  tqrpifec 
agic.  R.urfi]S,qni  fic  vc  prodigusalie- 
nar.auc  concrahic.rc  fua  fic  concn-. 
hcndo  abuticur}&  hoc  cfltquod  lcg«S 
nodrx  pr^cauere  intendunt.nempe, 
nc  quis  rc  fua  malc  vcatur.  §.  fed 
maior,  indit.  de  hisqui  funt  fui,vel 
alicn.iur, 

4»    Q^iod  fi  ratio  ifta  intctdieen- 
6x  prodigo  adminidrationis  rci  fuar 
non  placcac.quam  Irttc,  &:  clcganccr 
contutic  Cald.d.vcib.«.ijmnon  abfi- 
niilis.num.j,  vbi,nu.fcqucnti,  vcrati\ 
ac  gcnuinam  huiu'cd  inccrdidionis 
racioncm  pcndccc,arbitratur,i  mcn-  . 
tis  defvf^lvi ,  fecundiim  qucm  prodi- 
gus  furiofo  non  rard  arauiparacur.vc 
in  d.  I,  i$  cui  bonis,l.r.  tt.  dc  curator. 
furinf  cum  alijs;  ex  hoc  multo  m jgis; 
pracditta  opinio  corroboratur  ;  (i 
c»iin,  quia  prodigus  idonco  confilio 
ad  rcs  (uas  adminiflrandas  carct,  fu* 
riofo  xquiparatur ,  &c  inccrdidla  illt 
bonorum  adminiflrationc  fub  cura* 
torcpcr  iudiccm  conftituicuri  ica  vc 
dcinccps  pcc  illu  gc(lanon  tcncanr» 
quafi  ab  hominc  non  fzn^  mentis 
gcfta  ;  h.Tc  quidcm  racio  cuincit ,  de 
gcrtisabillo  prodigalicer  ancc  intcr- 
di£tam  bonorum  admini(Uacioneni» 
idem  forciudicium  ;  tam  quia  in  fu« 
riofo,  &  mentc  capco,  cui  ille  ^qui- 
paracur  ancc  curacorisdacioncmhoc 
obcinct  l.in  ncgocijs  ff.  de  regul.  mr. 
&  inccr  omncs  condac  s  quam,  qnia 
nulia  iuris  racio  pacicur  ,  vc  tcneanc 
gcfta  per  cum,  qui ,  quod  ad  rci  fuse 
adminillracioncm  percinct,3.  furiofo 
non  diflat ,  vt  dicicur  in  1.  his  qui 
diuus.ff.de  cutoc.  &  curator.dat.  ab 
his. 

Quo  argiimcnco  Rip.  d, !.  is 
cui  bonis,  num  4.  verficul.  Scd  licec 
omneStCtiam  in  co  qui  nocnriepro- 
digus  non  ert,concra  omnes  fcntit.vc 
gefla  ab  eo  non  valeanc.  Cui  ego 
aiTcncio  duobus  fimulcocutrcntibusi 
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priimnncft  ,  vt  in  co  quod  gcfsit, 

£rodi|^itas  vcrfctur  ^  iccundutn,  vc 
ptodigiis  Botoritts  ttoh  fic ,  vtr^ 
*  'Wuatmfk  prod^osineceaiinfiifficic* 
JiinitDaAiiflii  prodigc  ficri.vc,  qui  fe» 
cic,  prodigus  cxifttmctur,  /cd plures 
ad  id  rcquiruntur ,  ita  vt ,  ctfi  noto- 
lietas  viti)  in  ciuitatc  non  iit ,  cius  ta- 
mco  habitudo  in  iilo  hominc  ica  fic, 
qti6d  legicimani  iiidid  eaiuiani  ^tm^ 
hcax  interdiccndasilltadmioiftnitio* 
•ais  bonorij  ^quibus  concurrenitibus 
cumRip.  fcntio,  ncc  diftingo  inter 
prodigum  notorium,  ku  manifcfiu, 
&  non  maniteilum. 

Ad  lcg.  yer6,quibus  iudieialis  in< 
cerdiftioniin>entio  ficTodecommtt- 
nisargumentatur,anteeam,  prodigo 
concrahi  faculracem  non  ciTe  adem- 
ptamjd  quod  maximc  contcndit  per 
IJuIianus.Oe  curator.furiof.  quasi, 
hoc  a  contrario  (eofu  pcobanccm, 
reipondeo  fecond^  fiip.  (criptam 
relohitionemiiudicts  intecdidtooein 
•4)!pmn>  vc  ptodigus  adconcrahend ii 
incapax  omnino  reddacur »  qui  ante 
eam  contrahcndi  capax  eft ,  &  alie. 
nandi  rcsfuas.ita  tamcn.vt  quar  pro- 
dige  gcric,irriia  ilnt-  atqueita,quan* 
uis  in  Goatnftn  hefi»  appareac «  fi 
l^fio  ooiieft  calts,  quje  prodigalfcatis 
-.viiioiii  fcoum  iooohiat ,  fecundum 
communem  hominum  cxiflimatio- 
nem,  tcnelsit  contradhis,  rcccptam- 
quc  cx  co  laclioncm  fuftincbit  pro- 
d^us  cui  boois  non  erac  incei:- 
diiftttm. 

5ed>a«iadoenibjtlaiiibenefi- 
cio  rcfticutionis  vci  pofsicinftariiii» 
]ioris,dubiumeft?Ncgaciuam  parcem 
probat  lafd.l.isoui  bonis,num.u.fe- 
cutus  Arcr.ibi.num.i.vcriic.Item  l^- 
fus3  vbi  Arecabfurdum  reputat  con- 
.tfarihintosm  qoibof  (eocit  Gregor.  J, 
5.iico1aiLfkait.5.  verb.de&ndidotvc»* 
jiool.Sed andecur,  Barbof.in  l.j.  no. 
aio».TCifioBl;  Sed  miciidum«£iolii{t 


%acJmHiumperfonarii- 

matrimon.  vbi  pro  eatlcm  fcntcntia 
citac  eciamBald.in  c.cx  parcc,oum.t. 
de  confuecud.  Odd.de  reftitttcin  in- 
tegr.  i.part.  q. it.  acc. 4.  veific.Sccun* 
dttS  cafus,  vbi  Paul.  folu  pro  hac  ien* 
tentia  allegat.conf  ^^S.ViHs  &pon* 
deratis coi  fiDal.vcriic.Vltcrius qu^ro 
lib.z.Pro parcc  vcro  atHrmatiua  cita^ 
ri  folec  gloiT.in  l.pacii  pro  £lio,vcri^ 
•interdici  fF.dcminorib.  &  Bart.ia  L 
Marccllu.^,col.&.  verfic.Notaiftod.ft 
de  fidciuflbrib.  eandem  tenet  Rip.<i 
l.is  ciii  bonis,nu.3^.&:  communis/e- 
cundum  Cald.d.l.fi  curacorcm,  vcrb. 
cum  no  abi]milis,nu  5.  vbi  alios  alle- 
gacproca>&jeqoifsimam  vocac  iUaoii 
recutos>quanoia  &ceacor>  connariaai 
iuris  rigore  defisodi  pofie>  quia  nullo 
iure  probacur,  prodigum  ance  boiio» 
r€  incerdidioncm  rcftitui  pofTc;  qua 
rationcpriorem  fcntcntiam  fcqiuin- 
cur  Odofrcd.&  Albecic.  in  d.I.ii  cu- 
caCQrem,cicati&Rip.d.ila.5tf.  Ecqui. 
*  dem  pro  tlla  ratio  ifta  ftringic  ^  quif 
nonvidctur,  poffc  k  Do^oribus  np* 
ftris  rcftitutionis  benciicium  minu- 
ribus  indultum,extcndi  ad  cafum,  ;n 
quo  fcriptum  non  inucnitur;ptjclcr- 
cim.cum  dcbcncficio  hoc  mult^^np 
leges  io  corpore  iuris>  Ac  tituli,in  qui- 
bos^ad  pcrticipacionem  illias»prodir 
gi  nulla  menciofit.  • 

NeCpdeniqueiCumminori  legimus 
squiparatii ,  nid  poftquam  bonis  illi 
inccrdi6tumeft,  in  d.  I.  fi  curatoccmi 
idcirco»  d  tunc  in  contra^u  per  cu- 
titocem  illios  geftobirrtts  exiftar^scfti- 
cotioDis  aoxilio  iaoandus  eric  inft;^ 
minojciSiOui  toiicnj»  abnmileme.fl% 
Icgitur  in  d.l  fi  curatorcm;&r  ica  in  ca- 
fu  ifto  traditGuticrr.  d.c.ji.  num.4. 
Odd.de  reftit.inintcgr.  d.  i.parc.q.5. 
arcict.  verficuI.Egopoco,^  ruMus  d. 
qua;ft.ii.art.4.venic;.Ptimosefl,  Bac- 
boCd«l*|'.noiii.i.vefficfil.Neque  cot|* 
traciiiini  Azor.infticut.  moral.Iibr.((« 
cap.  i4,tcrficiiL  Tm^  probibetur, 
L  }*C0m« 


r 
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.  3.  tom.  &  communitcr  tcnctur ,  (c- 
cuudum  Pjui.tn  1.  MacccUus,  colum. 
.£n.  S.  de  fideiuflbrib'.  Mt  in  eo  forcd 
accipieadiis  eft  Bart.  ibi  d.jCplQin.t* 
VcrncuI.Nocaidud»  vc  accipicBac* 
bof.  d.  vcrficul.  Ncquc  concraiiura, 
quia  dc  rcfticuiionc  prodigo  com- 
pctcncc abfoluce  loquutus eft,ad  qua 
nocat  gloflam  ibi  ^  quam  giolTain  de 
prodigo  curacorem  nabente  Paul.ibi 
incelligiti&cbmmuncm  dicic  d.col. 
final.ad  quem  cafum»  Barc.d.Iuco,  tc 
alios  allcganc  Grcgor.  d.  vcrb.defcn- 
didojin  fin.Gom.  i.com.  c.  14  nu.30. 
ad  fin.Cald.d.vcrb.cum  non  abfimi- 
li$,num.|.in  prinf.&tta Bart.ibi,pro 
poiteEriore&ncentia  in  quxftioneno- 
nra,  qu£  eft  de  prodigo  fo  ante  ctt- 
tztoiM  dacioncm,  fecare  non  allcga- 
rur  i  ficutnecglofT.ind.l.patri  pro  fi- 
liojloquitur  cnim.vc  Roman.aducrtic 
iingul.ii^.quemfequiturBarbor.  d.i. 
j.  nQ.10. adfia.de  prodigo  qui  fimul 
crat  mtnor  >  euini  curator  aduersds 
ftmea  gefta  refticutionem  potericim^ 
plorare,  iuxta  tex.  ibi,  qui,  nco  gloiT. 
quac  fecundum  eum  Ioquicur,ide  pro- 
bac  in  curacore prodigi  niaioris  j  ncc, 
dcniquc,  cafus  aliquis  ia  iure  fccipcus 

5>rohac  parteji£EcrtQfr,idcircd,priori 
enceciam  cenendanieenleo..H^cde 
prodigoante  interdidionem  hono- 
rum.  Nuno  de  interdi^lione  ipfa,  U 
de  illo  poil  eam.  Prius  camen,quis  fit 
prodigus,  vc  bonis  illi  incerdici  aiu- 
dice  po(sir,vide9mus. 

fk  Prodigum ,  eum  cfie »  crsdlc 
iMMd09.de  j>aA.lib.i.c.4.n.49.lee6- 
«dumPllilolbphu,  qucm  referr,  iib.4. 
echicor.c.i.qui  in  donando  dcbitum 
modu  ab  co  ibi  fcriptum  non  fcruat, 
fcd  imroodcratc,  bc  quibu<;  no  opor- 
cetffes  fuas  donar|de  quo  (anchonu. 
sie  propriu.f  dici  poceft ,  qu6d  rem 
•fuam  ma^is  proijcit,quilm  donattqut 
cnimTine  vlld  d^lc^udonat.benefi' 
ciama^  proijcitt^uiin  dai^ftcuadd 


Sencc.Iib  i.dc benefic.in princ.Ecifto 
quidco),  vcreprodiguseiiivcei  bonis 
interdici  pofsit.  Cascerdm ,  definicio 
prcdigi,  n6  eum  (blummodd  copf0«< 
iiendic,qQi  in  donandoprodigalicac5 
cxcrcct  •  cucnirecnim  potcft,  vt  ho- 
moaliquis  parcc  donct,  aut  etiam,vc 
nec  ncdoncc,&;  tamc  adusalios  pro^ 
dige  agat,  videlicet,  rcs  fuas  onecofo 
tituio  mal^  alienando,8^  recfi  imfflo* 
derat^  nullo  expcnfatu  fine  propofi- 
CO  inrumcdo;&  hunc  quidc  dcHnicio 
prodigi  coprchenHic  collcdta  cx  1. 1. 
vcrfic.Scd  lolcnt.tl'.dc  curator.furioC 
Imojlccundum  luniconi.  ibi,  prodt- 
gus,vt  bontsiUiinterdic^cur  cu  cuca- 
coris  datione,  eft,  qui  bon^i  fua  di6i> 
par.iiulio.  expcnfaru  finepropqfic^ 
nec  ceporis  habicaracionr;  atqueica, 
Cue  lucratiuo,  fiuc  oncrofo  ticulo  fie 
ie  gcrac  in  rcrutn  fuarum  Jifsipatio- 
ne,  fub  dcfinicione  hac  mancc.  Cui 
conuenic  Ciceronis  dcfioicio  libr.  a* 
officior.vbi,  Largorum,  inquit,i/M  Jntt 
generd,tiuorum  Mlteri  prodigi.tUtH  ulirs» 
/r/.  hrcdigi,  ^ui  eptiUs»  &  viCcemUtAut 
fjrfUdiAtorummunerihusJ.udorum,veiuif 
ttonumque  apparatu  pecunias  profunditni 
in  e4sres,quarum  memeriam,aut  heueuh 
0Ut  emtKM  fUtlUm funt  reliifuri. 

tS.  Dttbiumverderir,quot,eiui^ 
modi  dtfsipationis  adus  rcquirancur 
inaliquo,  vcbonisilli,  tanqu^mpro- 
digo  inccrdici  pofsitj  nam.cx  vno 
prodigaIitatisaftu,homini  libcro  bo- 
nocu  fuorum  adminiftracioncm  au- 
ferre,rigurorQmeft,nee&cis  rutumi 
quandpexaAuvvno  moret  hominis 
non  dcccrminancQr,;(ecundum  Barc 
in  Llcgatis  fcruis.num.^.  ff.dc  legar. 
tcrt.  Auilcs  incapicprxcor.c.i.gloff. 
Demercaderia,nu.j.&  ^  cradidimus 
in  rclcd.noftra  LTitiz.ij  non  nupfc. 
ric.5.part.num.4f  ffdecoodic*  &  dc« 
-monftracad  cafiim  de  quo  ibit  phicet 
vero  hac  in  re  aftus  prodigalicatis  ex- 
•pcAarCtdainoofumeftiCam  pecteuKI 

iitia 
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lic  inmora,  neforcesdtuii  plucks 
paftamr^adibos  ipfif  res  cota  pereat} 
autmagna  p-.irs  rius,cuiprouideri  in> 
tendicur.  Qiiare  rcm  hanc  ,  ludicis 
arbicrio  rclinqucndam  forc,cxi(limot 
qui  aliquando  cx  pluiibus,  aliquan- 
doex  (ftaucioribus»  penfata  qoalicace 
•  corumi  mbreshbminis  difcemendOii 
peropportun^  prouideat. 

9.  Scmpcr  vcro  caufae  co^nitio 
piajccdcrcdcbet ,  8<rad  ilbm  tiran- 
dus  cliis,  cui,  vc  piodigo,  bonis  m- 
cerdici}  &:curator  dari ,  prccendiCQr; 
cdm  de  magno  illius  pheiudtcio  aga* 
tur }  tn  quo,  furiofi  cautadifpar  eft^ 
qui  non  citatur ,  vc  es  communicra- 
dit  Rip.d.l.is  cuibonis  nu.  x6.  loani 
Guticrr.tra6lat.de  tutcl.&  cur.i.part. 
cap.15).  num.j.  &  aiij^  ctcacis  Cald.di 
1.  fi  curatorem ,  verb.c&m  ooii  abfi- 
milis  oum.7.  veriionl.  Ad  hoioitiiodi 
vcro,  qui  ampliac,  vcpro£edac  etiam 
tn  fentcntia  principis,  prodigutn  ali- 
qucm  cfle  ,  decerncntis,  vt  prodigi 
citacio  ad  illam  requiraiur,  &  cica- 
tionc  omiiranon  valcat  fencencia. 

io«   Sed  eft  dublumian  ex  fola io- 
dlcis  (entencia  Aiper  prodigalltate 
affirmaciue  ac  cit^  laca>  b.(moroiii  in- 
tcrdi£lio  indufta  ccnfcatur  ?  Barc.in 
hoG  ncgatiue  refpondit  d.  I.  is  cui 
bonis,  num.i.  fF.de  vcrbor.  obligac 
idcm  tcncc  Salyccc.in  l.t.  prop^  fin« 
C.decoiacor.  forioC  Faol.  tn  \M  coi 
lege,in.linir.de  teftameoc.  Cotifra* 
riumcenec  Bald  in  l.i.coluiii.i.vern- 
cul.  Ego  dico  ,  fF.  de  curator.  furiof. 
&;communis  in  d.l.  is  cui  bonis,  fe« 
cundum  Arct.  ibi,num.5.  princip. 
laf.  num.^.  veriicuL  Secundam  folu. 
tionem,  Ripabid.-ooln.30.  pof^oQi- 
nesllebelLdeobligat;  KKi.  qoseftJB-. 
iidm^).a.parc.  Mihi  qliidem  Batt.feii« 
tentia  non  dirplicct,  quanuis  enim 
fcntcntia  prodigalitatij  dcclaratoria, 
«d  hoc  dcmum  fcracur,  vt  prodigo 
bonis  incerdicatur,  tamen»  quandiu 


flon  tnceidicitor  adminiftfatiot  (io^ 
fententia  ipfa  illaCn  iiihibcntc ,  fiue 
poft  cam ,  rcnteniia  pcr  fc  (ola  nihil 
aliud  portat  qua prodigalitatis  cnun- 
tiacioncm,  &ad  iutnmum,  iiiius  no> 
coriecaccm  inducic ,  quz  nocorictafi 
noo  fofficic,  vc  prodigo  bonis  incec- 
didum  ccnfcatur,iuxtacommtinem 
deqoafii|i.  £c,n  dicatur,qu6d  (eot£« 
tia  fcrcur,  vt  ad  interdi^ionem  deue. 
niaturprohibitaprodigo  admintftra- 
cionc,bonorum,id  Oiagis  hanc^quam 
oppoficam  fcotentiam  iuuat}  cx  co» 
namqu  c,a  p  paret,fenttntiam,qQa  aH- 

3Qis»  prodigus  enuntiacur,  &:  intcr- 
iftioncn^bonoru,  diuerfa  in  fccife} 
idcirc6,qui  vnum  dicit,  &dctcrmi- 
nac,  aitcrum  non  prxctpicquod  ab 
illo  diucrfum  eft. 

it.  Ectionobftatetiaih,qu6d,  fi 
iddes  feotentia  fua  declatfet  >  feoni 
commififredeli^fcoin,  de  qooaccti&- 
tur,eo  ipfo  adpxnam  dclidimanec 
condcmnatus.l.i.  §.  calumniatoribuS 
ff.ad  Scnat.conl.  Tupiiilan.  fitnilitcr, 
£ccum  aliquis  fcntcntia  iudicis,  alce- 
tiusdebitor  pronuofiacur,  eo  ipfoad 
fbloeildum  videtur  cond6mnatos;L 
quidtamen.j.fi  arbit^r  fF.de  atbicrX' 
fi  practor  i.  vbi  Bart.  hoc  nocac  n, 
dc  iud.  Arct.d  I.  is  cui  bonis,  num.^. 
circa  ptincip*  £tenim,cxcmpla  ifta^ 
feu  argumenca ,  qux  pro  coromunt 
litntentia  addoconcor  >  in  qoaBflj«fl« 
noftta  tiihilaUa<lconclodtanil,  qniiii 
iudioe  declatante  aliqoem  efle  pco» 
digum,  co  ipfo  condcmnarum  ccn^ 
feri  in  ijs  ,  quibus  prodigalitas  cft 
obnoxia-,  6aceor  vcrd.prodigalicaccm 
locerdi&ioni  bonorum  obnoxiam 
efle  fecoiid^m  icges»  bzctamenin- 
-ferdijklopec  iodiccto  fieridebeci  wt 
communis  agnofcit  cum  glofl*.  9t 
Barcin  d  i.is  cui  bonisj  vnde.dicimus 
quidcm,prodigum,co  ipfo  quopro- 
digus  fcnccntia  iudicis  dcclaratur , 
boQorum  incecdidiooi  obftri^um 
L  a  matiere^ 
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tatus  c(l,  num.  7.  vcrficul.  In  quinto    f9,filo  ftze  engAnofimente,(irc.  Et  bc- 


cafu,  Grcgor.  fub  d.  vcrb.Enganofk- 
mcntcin  vcrficuI.Quid  autcm  dicc- 
mus,  &  alijs  citatis  communcm  tra- 
dit,  &  fcquiturOdd.  d.  qu5ft.14.art. 
S.inprincip.  Ego  in  quarlbonc  hac 
diftingucrcmintcrminorcmaftutum 
ac  fagaccm,&  non  ragaccm.vtin  illo 
dolus  pr^fumatur,  iccundum  gloff. 
fcntcntiam ,  in  ifto  vcro  non.  lecun 
dum  contrariam,ficconcil1ata  vtra- 
quc. 

X9.    Scd  &  illud  a  caufaciudicc 
conndcrandum  crit,an  tcmporcquo 
minor  fc  maiorcm  alFcucrauit ,  cius 
^citis  cr?c,  quaminor  afpcftu  ipfo 
ajparcrcr;tuiiccnim, fi  cum  pr3f(cn- 
tc  contra.vic,qui  cx  afpcdu  illiiis.mi- 
noris  arraciscum  cflc  ,  facilc  cognof- 
ccfc  potujflcc  ,  rcftitucndus  fcmpcr 
crit,  quanuis  ab  aducrfario  dolus  illi 
in  falfa  afljcrtionc  opponatur  ;  cum 
nec  adu&rlarius  iplc  cxcufari  a  dolo 
pofsic  ,  propccr  minoris  xtatis  noti- 
tiam  afpcftu  ipfo  pcrccptibilcm. 
Quod  fatis  cft,  vcrertirutio  non  dc- 
ncgccur,  lccundum  Dodor.  qui  vcri- 
ufquc  dolo  inccrucnientc  in  falfa  af- 
fcrcionc ,  rcftitucionis  bcncficium  no 
collunc,quia  dolus  vnius  cum  altcrius 
dolo  compcnfacur  ,  &:  fcicnci  non 
commirciturdolus,vt  pcr  Salyc.  d.l.5. 
num.v.Paul.d.l.i  num.tf  &  7.  vcrfic. 
In  quarto  calu,  MaOric.  dc  rcftitut.in 
integr.  c.  171.  vbi  ad  hoc  pondcrac  1. 
dc  cucela.  C.  dcin  intcgr.  rcftit.  mi- 
nor.&  alijs  cicacis  magis  communcm 
dicit,&  probat  Odd  d.  quxft.z^.arc. 
7.CX  vcrfic.Contrarium  tcncncjvlcra 
quos,idcm  ccncc  Grcgor.  in  d  1  tf.vbi 
aliosrcfcrc  fubglofl.i. Quje  Caftcllac 
lex.hoc  ipfum  quod  diximus ,  vc  mi- 
nor.qui  afpcftu  ipfo  minor  apparec, 
zcacis  bencficiumno  pcrdaccamcifi, 
maiorcm  le  cflc.dolosc  affirmaueric, 
a  contrario  fcnfu  bcnc  probac  ibi, 
Si  ouieJfeperfinA  qitefArecicjfede  fal  lierm. 


ncnotandum  dixit  Greg.ibi  d.glcf.i, 
Azcucd.in  I.j.num.iJ.  titul.io.Iib.y. 
nou.rccopilat.  vbi  id  iudicis  arbicrio 
rchnquic,  fccundum  Girond.  abeo 
cicatum  crad.  dc  Gabcll.  5.  part.  in 
princ.num.30.Et  hijcquidcm confti- 
tuca  fic  lunc  circa  rcftiiucionis  bcnc- 
ficium,quod  minor,  qui  fe  maiorcm 
dixic,pcrdit,vel  non  pcrdit,iuxta  pr^. 
ccdcntcm  diftindlioncm. 

jo.    Dubiumvcrocric,  an  eadem 
diftin£bio  fit  adhibcnda  in  cafu  nulli- 
catis,  fi,  vidclicct,  minorprxdium  fi- 
nc  dccrcto  vcndidir,  maiorcm  fccflc, 
faUo  afleuerans.  Et  quidcm,qiiando 
in  hoc  dolosc  vcrfatus  non  cft,  cxpc- 
ditumcrir,nullicatis  rcmedium  faluii 
manerc,  quod  ntilla  legc  in  cifu  ifto 
fublacum  legimus  j  quando  vcro  in 
falfa  alfcrcionc  dolo  lc  habuit,  mouct 
dubium,  quialcgcs  cum  rcpcllcntcj 
d.titul.  fi  minor  lc  maior.  dixcr.in  ca- 
fu  rcftitutionis  loquuntur,  quocon- 
tradus  validitas  prarfupponitup.cum 
enim  contra£bus,nullus  eft.rcftitucio- 
nis  bcncficio  opus  noncft,  ncc  illa 
locum  habct  \.z.  C.  dc  pra:d.  &  alijs 
rcb.minor.I.in  caufac  r.flf. dc  minorib. 
Noncrgo  videtur,qu6d  lcgcscxcau- 
fa  dc  qua  ibi  rcfticucionem  abncgan- 
ccs,  quarcxcraordinarium  remedium 
eft,&contrattum  validum  fupponir, 
qui  idcirco  faciliiis  dcbuic  inuiol  bi- 
liccr  fuftincri ,  nultitatis  rcmcdium, 
quod  maiuscft  &  pinguius,in quo no 
Ioquuntur,cx  cadcm  caula  pracclu- 
dcre  voluiflTcnr.  Ec  ica  in  tcrminis  ad 
ftatutum  vrbis  Romq,&  alia,qu^cer- 
tas  folcnnttatcs  rcquiruncin  mtnoru 
concradibus,  ccncc,  &  comn^uncm 
dicicalijs  proeadem  fcntcntiacitacis 
Quintil.Mandol  in  tra/>at.  dc  a:cace 
minori  c.7.  vbi  diftinguit  inrer  rcfti- 
cutionis  rcmcdium,&  remediumdi- 
ccndicontradtum  nullum.inillodun* 
caxac  accipicns  d.l.i.&  j.C.fi  minor. 

fc  maior. 


Of*V*  l^e  contraBibus  minprtm. 


6liiaior.dixer.  idqudeciamadhibUo 
.perminorem  aflercorio  maioris  xca- 
Cisiuramenro,  ex  comiBunirrad^yfiC' 

probat  Odii.d.qua:ft.24.art.4.  cx  nu. 
2.6.  Ec  iccundum  hanc  tcntciuiam 
iudicauit  Senacus  noiicr  iupcr  con- 
cradu  minoris,quiiein  illo  maiorcm 
diMic,&  ex  parre  minoris,  de  remedio 
nulUcacisaduer-.us  cdcraftum  Oppo- 
ncbatur,  quia  fub  CttraCoreerat>qui 
in  jllo  non  incerucncrac,  cx  quo,  nul- 
lus  manftciiuxca  1.  li  curaCorcm.C.de 
ia  inccgr.refticminor. 

Verum  quidcm  e(l,  quod  in  caufa 
ilUdolas  in  minorenon  probabarurs 
&  hoc  fortc  principale  nindamendi 
liiic,  quod  Senacores  noftros  mouir* 
vc  pro  illo fcnccnciam  ferrenC|qucm, 
(i,  dolosc  maiorcm  (cdixilTc,  proba- 
rccur,  anullicacis  quoquc  rcmcdio, 
quod  deduccbac ,  for(an  repellerencj 
2d  quod  iure  verius  pocoi  nam,edi  le- 
ges  in  cafo  refticnrionis  loqoancur^ 
illarum  camen  racio.qua:  exprefla  eft 
in  d.1.2.  ibi,  Cumiuxt*  (latutA  iurts,er' 
rdntihuSi  non  ettAm  fdlentibus  minoribus 
falfiicM  iura fuLuentAnty  2quc  compre- 
hendic  calUm  nulliucis  concraftus, 
^itts  natlica$,minoris  accaciscaufii  U 
beneficio  ftacuca  iure  eft )  vnde  cum 
lex  beneficiumminoris  xcacis  caufa 
indulcum,  dccipicntibus  abncgac ,  & 
illudquoquc  abncgatum  ccnfcri  dc- 
bcc  cx  mcncc  lcgis  ,  quod  Ipcdlac  ad 
nuUitacem  concraAus,  propccr  iden* 
ticatemracionis-in  legc  cxpreflse,qu^ 
magis  quim  verbailiios  acccndi  de* 
bec>&  tecondtim  eam  iufte  lexam« 
•pUacur,auc  rcftringicur. 

51,  Quiaim6,cu(ni:auolegisge<« 


neratis  eft  plures  cafiis  Gompreheo* 
dens,  difpoHcio  ilUus  in  omnibus  in- 
ceUigiturjidqil^  ifi  corrcflo  r  1  j  s  e r  iami 

quia  tunc,  nun  cxtentiuc  ,  lcd  com- 
prehenliuc  ,  ctiam  calum   non  cx- 
prcflTum  lcx  dccidcrc  dicicur  ,  fccun- 
dum  Bald.  in  1.  dc  quibus  iF.dc  lcgib. 
Cuiusa&alioromi  raoonem  iegis  et- 
coltenciummeminimus  in  commen- 
car.l.i.  parc.i.f  y.  nutn  5,  Cod.  de  fa* 
crofanft.  ecclcf.  &  pluribus  exornac 
Tiraqucll.in  l.li  vnquam,  vcrb.liber- 
cis,a  num.45.  Cod.  dc  rcuocand.  do- 
nac.  Aluarad.  de  conicfturaca  mcnc. 
defunft.libjr.4.  cap.vlcim.  ex  num.  5» , 
Manric.  de  conic£lur.  vltimar.  vo- 
lnncac.libr.^.cicul.14.  a  num.  8.  cum 
fcqucntib.  Quod  in  praefcnti  illud 
magis  fuadct,quia  Icges  in  rcftitu- 
cionis  calu  loqucnccs  ,  racione  frc- 
quenctoris  vfus  in  illo  lococas  ftiiflc, 
verifim|le  eft*quia  freqnenciiis  eue- 
nic ,  vc  mioores  refticuancur ,  quam 
nullius  conrra£tus  propcer  luiioo- 
rcmscaccm  ,  &  frcquencior  in  iu- 
rccraftacuseftdc  rcftitutionc,  quam 
dc  nullicatis  rcmcdio  cx  capite  mi- 
noris  aecacis }  porro,  lex  loqucns  in 
.cafu.vno  ractone  ftequencioris  vfus, 
perhoc  non  incclligitur,  alios  Hmi- 
lcs  excludcre  »  volui/fe  ,  fccundum 
gloff.  dodrinam  inclem  i.verb.  pr^- 
(idenccs,  in  Hn.  dc  ccfcripc.  vbi  no- 
Cant  Butr.  &  Imol.  colum.  5.  laf.  ia 
l.lcft.1.1.  num.aj.  Cod.de  lacrof 
• .  fim^  eccleC  vbl  aUas  fimile» 
gloir.  ad  idem  all^b  8e 
iil  a.left.iHi.}a«  - 


K4 
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C  A  p.    s  E  X  T  I 

&  V  M  M  A  R  I  A. 


tTMSiu  d  firwUg»  n»tm§ 

gtjlus  ,i!irt  interdtnjmilli 
bonarum  adnimtjirattonc, 
in  f  M  c§ntr4itureftnuuwr 


S|  Cowmunii  dininilio  refcrtur  inter  eum,qui 
tum  frodtiQ  tomrabn  aute  interdtSdm  bt- 
wrMM  Maniniftr4tti§nem ,  leient  mmnuH 
fonfumpturumy  vttnnt  nmtinentunint' 
Clusy^qut  hec  igmrat,  vttunc  vakat. 
Alia  dtfttitiliotu  refoltutur  qna^i»,  &  vtrn^ 
que  opim  UiMn»nmiitnri 
DtUaratmrPMl.$ftni§tradenti$tnon  valc 
re  donattonem  omnium  honoruih  j  prciifo 
faciam  aniebonorum  itueriutumemftbttn 
verfic.Ego  verhEt'M^Sim»mvttfs,fmiL 

4«  Adducitfir  ratio  oh  tjuam  prodigo  bonorum 
fuorum  admininrnttoneper  tutlttem  inter- 
£tmv» 

jyr«  •  S^ufntlo  convrnSiti  /t  fn£gtg^  fd  Ji^ 
torie  prodigus  non  ff7,  non  ttnext. 
2t&tnianrad  U,pr»  ctmmuni  fententid 
sMiSntedfrtbnMnmtfiMteuemg^ 
tifnJ^nmtmttriiSam  botiorumadmi- 
mPratientm.d.nu  ^.vtrfmhAd  leg  vtrl, 
6i  Traditur.prodigo  adnerfuigejfa  per  tiim  ante 
mttrMm  bimnim  ndminifirattonent^ 
r^ntionts  auxHium  ntn  comptttrei  com- 
pettrtvtr»  aduersufgejiapofl  bonorum  in- 
terdtHtenem  pa  curatorem  tlliut^nqutbtti 
Ufntr^ituriinverfo»Utt4ei^m* 
7*  flgtfitftfnJ^mjtrm^.  Etqmti^tifMk* 
nisallut  rtquirantur ,  vtadbonorum  in- 
tadi&tohem  deueniaturtiudidtarbitrie  n- 
linqiiturin  ntt.fequtni&» 


tur. 


<)•  Vt  prodtgo  beiui  inttrdicatur,  caufa  cognitia 
fMttitfe  idet(umtitntiemiUim;qiutt' 
ttri»  wet^parkmu^jttfiamfimteeiiitf 

tur» 

10.  ^teiftmentin  frtbatHr  tmutit ,  m» 


i*r     fufjictre  ftnttntiam  predigtX^i^ 
1 1.    toriam  rite  latam  ,vt»iffe  hmmum  uir 

niiittJlrAti»  interdicla  reputetur. 
tt,   Quid.ft  tudtx  fraioruK^ite  factt  fer  (tuitd* 

temmfiut  eum     eentrdknt  tunexhef 

ieueeum  imtriiettt  miutMw. 
!)•    Cum  Bart.prebatur.ptrfolam  curateHtiUr* 

ttonemMnii  tnterdUtum  cenjeri. 
t^*   inte&igitut  OriM  4,tkuUe\.§.6» 
if»  pt^ur  Bm. lyiBw  teumtii,  i 

nem  ho  norum  factam  VWtlttefmtnM  lutM 
exfulfacaufavalere» 

Kiffondttur  ui  l.  Mfw  fi  fttitm.&  U  SSite 
tgrtfft.f  dt  tutir.  &  (urator.  anftitutd 

dtffmntia  intcr  decraum  volunturixiurif- 

diaionut^  (onteutiof*.d  nit»ij,rerficul.Et 

ueuri^iut* 
li»   Fmlifm  uAhmisefl  inttrdittum ,  nonfO' 

flfif  ex  tontractu  a  fe  geflo  altai  chligAri^ 

uec  rem  fuam  alienare  5  alterum  vtr^  oblt- 

garefihi  poteft* 
Ifm    Vtrum  frodiguf  ex  contraan  i fi fil 

fihi  vttUt  fft^alteri  obli^etur. 
ih    Prodigt  contractut  nec  adbtbito  iuramentt 

ftemmur,  ineimk  nmme  dtgert }  &  di§t' 

rentia  ratio  afiignatur. 
I^*    Proditiut  obligatnr  ex  dettcto  ,  &ex  eo  vt 

quiiibet  altui  funitur.  Et  num.  fequtnti, 

ktfau 

iO«   ffe^ut  nti  naturaSitt^  ohligatnr  ex  con- 

trutu  k  (e  ctlehrato  y  inqmk  f^eSo  d^ 

(ofMtt&aiuUo  dtffert. 

MeafuK  ex  i^tte9UigatHr,nMe 

tamenfmttturoriinarMiMpeiM»iLmu 

it.  vaJic.Jndelictii, 
jj,    Trodigus  tn  ttftamentis  aquiparaturpufilU^ 

&  furtofa^quittftariMHptJfunt,  &  di§ert 

ab  aiiim  tuMUetm  bakeute  ^  fett^ 

teffari, 

22.  An  frodigut  ad  fanot  mores  rediens  bono- 
nm  amiuifinmemm  retuferet  abtque 
tliqua  iiulititlintmtiat  ag^f  &uumerm 

ftquentib.vfquead  17. 
Ixflmur  Ori4ib»^4itulttoy  f,i,&  p, 

fenuUm 
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Qif.VL  "DeTrodigicontraSuyacfmiliHmperfonat.  ni 

»3.    Fndigus  cui  boms  til  mtcrdiclsim,  etfidc- 
tum  cmitdtis  crcttur  ,  non  tx  htdUwkm 


admintpatwnern  reiuperat» 
%  4*  Frodigus  t9  ipfo  qiM  bclm  )imt$,  i 
poielUte  curatortt  libertttur ,  (oh trahen  l%- 
berepoteJ}.&  ttU*mentum  condere  i  &  ex- 
fluaiurl.  i'ffde  eurator. furto(.  cr  nu- 
mvo  xi» 

\f»  Traditur,  ijuomodoprthnur  ^ptcdi^um  ad 
bonos  v;ores  reilpj[e,  rt  bonorHmfuerum  ai" 
nttnijiratienem  reiufaet. 

eipit^validajunt' 
XJ,    Senttntia  iudicis  qua  declaratur,  prodigum 
bonoi  mores  rediiiffi,  vt  bmmmfmnm 
gMfmftrnMnem  rtnfanted  qjuitnr 
ft. 

xt,   i^uid  de  iiire  ntfiro  ad  intelUHum  OrdM» 

^.tstuim.§-penult.  m 
19.  Mmte  iopnt  per  emnm  fiiriefi  sqmpgf^* 

tur. 

^O*  Difcutitur-  an  homini  rudit  &  bebttit  hl* 
iitij  cirta  rtifumiUaris  adn»nifir«twiemt 
firt  neepnitgus^fiet  mente  captus  enamm 
ft:,hem'  iiiterdHipermiuempiftitt&fm 
ncgMiuaprobatur» 

'}  I*  j)$(putatur ,  an  tentreAm  A  hmkie  kttti 
e^tibrmi  vAleaty&  n^etmtlSeet.&iSe^ 
rum  ppnno  refrrftr.  Et  contrarif  fententid 
argutuaitit  adducuntur  in  num-  equtntibm 
Dtltclum  iracundia  calore  iommijfum,  pn* 
riiiieeffiytraiitur. 

}3«  Vottimcalort  iracundii  faclum  rattt  yfe- 
euadum  (ommumm femtntiam.  Otatrmd 
feMnr  m>  )8. 

dtiquentm  mt^flm  nfenmnr  ai  c.fura 
^tfi  opts.^j.queM-^.i.nu.  j  j  .m^c  Tmii» 
)| 4.  Glofi.&  BartMtm  in  qutiiione  de  contra- 
Sn  irMtitj^ttentnr»  Et  quafttonit  rifolu' 
tiotraiitur, 

3f .    txplicatur  tex.in  lquitfid-§MfqfAMir* 

&  in  /.}  ff.dt  diuort, 
36.   K«n  v«fer  nrgumntnm  ie  dtftSe  ni  ttie' 
trnSui  y&quiex  tontraSu  nen  lN|g«f- 
f«r,f  v  dcHno  pojiunt  obiigari. 
37*    Ad  vouendUm  fuifictt  dehberattt  ^qfUt  td 
•  '  feeotninmmertdliter fujficitt 
3t.   Cmtheratwrftnttutta  tlUrum  qui  Itnem, 
'  'ntumfuSumtaieteirmnniiA^vnkrem 
&nufequem't, 
^  39.    irmt fuaireftttft ,  &  meren  him  eferd. 


feaentb ;  ntn  tmtn  inde fequiiur,  ukn 
Teium  ab  eofa^iiim  iracundia  calere, 
40*   Intellt^ttur  tex»  in  cap-  fum  f w  <y«*  17* 

quasl..^, 

41*  Ctnttnam  A  eMt  fititm  inm  thrim  iff, 
titnvalet,nec  tefiamentum.  Btan  tentetnt 
ex  deliffo.tbi  in  verfic.yM  cxdthCio. 

4>.  Mutus  &  furdus  a  ntumtate  iontractus 
tdmf^uur  mmrmtmnmeMtnrt  ntnft' 
^tjteet^tmmimm  stnitM  tam  td  fitt 
eaufas. 

43«  Muto  &  furdo  a  mtturd  iari  iebet  turattt 
frt  admitufirmitm  htmnm»  Itm  iWl, 
qui,  etfiex  maienti  m^tm  buncpatttur, 
'tntetti^ere  ntn  pottfi,  aut ,  qnti  imtli^iti 
fignis  declarurtnen  vaUt» 

44*  Suriut  &  mutm  tx  mdiemt  qm  conjen, 
fitm  fymstieprimtre  potefi^contractus  om  - 
nis  ttltbrare pottH^excepta fitpuUnont.  Et 
an  luxuriofo,iuforit& gultftbtnii  mttrdi- 
fi  pofiit.remifiimrniktnf9 


CAP.  SEXTVKt 

2)^  Trodigi  contraBu  J  aC 
Jtmiltum  pcrj  ona^ 
'  rmu 

P''0  S 1*  minores,  prodU 
gis  t  coniequens  cft  >  vc  vi^ 
deamus,  propcer  fimilicudi- 
ncm  iftorum  ad  illos ,  &  frcqucntcm 
corum  in  iutc  icquiparationcm.  Ee 
primotprodigoancequam  illi  bonis 
fic  incerdi£tuin>iibenm«onciahen(Ii 
fiuiulcatteai  ioeflb  1  seoec  ^ofla  in  iit 
miibo0isiF.de  vetbor.obiig^  quam 
fiaccibinacn.  i.cam  fecutus  accipic 
Ctiam  inprodigomanitefto,  &  icacfl: 
communis  opinio  cum  glofl'.  & 
Barcibi  fccundum  Paul.  ibid.num. 
4.  AIcXinomeR7.in  princip.  Arer*. 
num.  Z4lar.9.Rip.  nnm.  ibid.  .Satyc. 
ial.i.  Duoi.^  C.  deoiracor.  furio£ 

Gregor< 


1 11        L,  Ex  bac  iuYcjfA 

Gregor. in  Vy  verb.  defendtdo  ticul* 
iKparc.  ^  .Gom.  t.  com.c.i  4  .na  j  i .  qui 
omnes  communem  (encenciam  pro- 

fitentur  pro  prodipi  conrratfbu  qui 
notorie  prodigus  clt,  antcquam  illi 
pcriudicem  boHorum  adminiiiratio 
iic  interdi&a;  in  co  enim  quinoneft 
notorii  prodigus ,  res.non  habec  du> 
bfum.vc  atc  Arcc.d.nu.£.  Ecin  prodi. 
go  notorio  communcm  lac^  profe- 
quicur,&  dctendic  lafl  d.  num.p  vbi 
allegac  tcx.  in  c.  vcriracis  de  dol.  & 
concum.qucm  dixiticfTc  fortirsimum 
pro  communi  opinionc,  &  pro  ea  4 
ferciori  ponderat  &  expendic  con- 
iungendo  principium  illius  cex.  cum 
iinet  cui  tamen  bene  refpondec  Rip. 
d.l.jscui  bonfs.nu./.  verficul.  Scxtd 
allcg.iriir,qu6d,ctfi  epifcopus dcquo 
ibici.ciclia:  bona  dirsipanTcc,  nou  lc- 
quicur>qudd  vcnpcorie  prodigus  di* 
lapidAirec,dllhp<>l6ieiic,9uariciarM^^ 
la>  aucmalaatia  du6^us  inique  dilapi- 
dareiEandcm  fcnrenciamconcra  glo. 
ibi  ccnec  B.ut.  in  I  is  cui  Icgc  nu.i.fF. 
dereflamcnt.vbi  Arcr.col.j.vcrnc.Ec 
pro  liU  opinionc  »  communem  opi- 
iiiQnem,vetiisiiinim  e(re,dixic,&pro 
ca  mulca  allegac  t  quam  eciam  cenuic 
Eart.in  I.  cres  cnto^,  circa  finem.i£ 
de  adminiflrac.  &  pcricul.  cuc.  vbi,  & 
in  d.l.is  cui legctcx.illum  loqucnccm 
inaperce  prodigo  ,  vc  pro  communi 
fcnccncia  apcrtum  repucat ;  pro  qua 
cx  iRcoeitibcibQfriilia  addacic  «  & 
Do&ores  alios  GakUti  l.ii  curatorem 
Terb.cum  nonab/lmilis.num.j.&j. 
vcriicul.  Eft  icaque  C.  dc  in  incegr» 
reflit.  minor.  veriorcm  &  cpmrou- 
nioreni  dicuncGucicr.de iuram.con- 
ficmac.i.parc.  c,i%,  oan).5.  vei;^c.Scd 
tHgliOil  ob  flbwdbos.flg  |MfboCin  I.5. 
aniiitfaoyi|Bfe1iiJ  it^udum.ff4<»" 
lut.  nlj^^ili^liouirsim^  feqMitur 
AzorTOeotogu^,  inftttur.  moral.lib. 
6.c.i4tvcrficuI.Tcrci6prohibctur,in 
fin.5.tom.ZeualUib.i.  comqi.coQtra 

•■  ■  ■  ■  ■  '   


commanx)uatft.tof.in  fio.  Tbicom* 
munes  inuiccm  contcarias  inboc  fie^ 
fert,  prarpoftcreramen,  feu  inaducr- 
ccntcr  cicansglofT.  in  d  I.  is  cui  bonis 
procontraria  fcntcncia,  cum  Dodh)- 
ribus  communcm  cam  diccncibus. 
'  Ego  quidcm  in  nocorio  prodigo, 
rem  iacis  dabiam  poco  t  in  quo  con* 
tra  communem  Antiqoiores  alii  ce- 
.  nucrunc,quorum  mcnMnic  glofTin  d„ 
I  is  cui  Icgc>vcrb.bonis  ;  &quiaibi  in 
fin.  eorum  fcntcntiam  retulitjVjfacft 
a  \ollris  cumilla  mancrc,  quam  tc- 
aait  Petr.  deBeltapcrt.  Imol.  &  Cu- 
man.in  d.l.is  cui  bonistae  ali^  relaciab 
Alex.ibi  d.nu.f.vbi&ntentiamhai}e 
concra  communcm  ,  in  pundoiuris 
ve  iorctV»  cfrc,cenret;  idem  fencitibi 
Rip.qui  nu.7.  vcrficul.  Contrariam, 
vlcraalios,  fiald.  cicacinconfilijs  fuis 
ceneocem  concra  communem,&nu. 
sAn  finjriguffo&mvocateam.  Etqut» 
demnegari  non  poteft ,  qudd  com«* 
munis  efummo  iuris  rigore  eft}  con- 
traria  vero  maxima  nititur  .Tquftarc, 
nec  iurisrarioproilla  deefl^i(k]uidem 
intcrdidio  adminiflrationis  bonorii 
non^cic  qucm  prodigum.fcddccla. 
rac;  &  eamob  caoAm  4  iudice  fit»no 
bona  fua  male  perdac  qui  prodigns 
efl.cumalijs  Goncrahendoiquarratio 
^quc  milicac  in  prodigo  ancc  inccr- 
di£bam  a  iudicc  bonorum  admini- 
ftracioncmj  quam  pofbllam  inrcrdi- 
ftttftl.  Ncadeoique,  dotocarcc  ,qui 
eum  hominemqaem  prodigum  efle« 
non  ignorat,  ad  fecam  concrf  hendfi 
allicic,&  cum  illo  contrahic  pro  com- 
modo  fuo  cum  dctrimcncoillius;  & 
ius  non  paticur,cx  dolo  fuocommo- 
dum  qucmquamrcporcarc,  ncccum 
tlterius  ia£|mi^.aUam  locupletari  I. 
iionlinailiiiiliir,  vecfic  Nemo  ex  fiia 
if.de  regul.iur.  I.namiii:^oatvra.iFjld 
condid.indcb.  Ec  quantfis  pofterioc 
h^o  ratio  cum  canti^m  comprehen'. 
dac ,  qui  fciencer  &  dolose  concrahic 

«um 
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(^ap.VL  D  e  TndigitontraBuyae JmiUum perfinar*  ii^ 

Cttai  prod igo  ;  quo  cafo ,  lacile  eric,    contrahic»pro  quo  &  iurir  prasfump. 


concca  dolofum,  ac dcceptorcnr  re( 
pondere»  idqu^  e  mente  communis} 
prior  tamcn  cacio  ad  omnes  petci> 
nec. 

1.  Vnde  Bald.  in  i.  t.  col.  i.  poil 
mcd.diftinguic,dicens>qu6d  auc  quis 
concrahic  cum  cali  prodigo  lciencec 
in  lttdo,auc  loco  perditionts,&  cunc 


cioftac  de  tgnorancia  hStx  aiicni< 

Quare  remhanc  ita  dubiaJtt 

&  ancipiccm  diflin^tione  alia  com- 
poncndamccnfco,  vc,  ncmpcquan- 
do  adius*  a  caii  prodigo  gcftus  antc- 
quam  iudex  bcnorum  adminiftraciO' 
nem  incerdicacicittsmodiefti  qui  nd 
abalio»  <|ttifl[i  ab  homine  prodigo 


non  valet  cd cra^Siper  l.fi  quis  cdm  ,  geftus,  commoni  bomioniti  opioio« 


fcireCjin  fin  ff  pro  cmptor.  aliSs  va 
lcc,  vc  m  d.  I.  li  qviis  cum  fcirct ,  in 
princip.  £c  quidcm.qui  communcm 
prohanc  ,adhunc  modum  limicant} 
ficentm  hmicac  Bacc.in  d«l.iscui  bo- 
ntsnum.  i.  vc  non  procedacquando 
is  qui  cum  prodigo  concrahtt  ante 
inccrdi£lam  bonorum  adminiftratio- 
ncm,  fcicbac,  cum  rcm  cx  contrailu 
perccptam  in  ccrcum  malum  vfum 
confumpcurum,  per  d.i.fiqiiis  cAoi 
fcirecinfiot  fequicor  Atex.  d.Lis  cui 
bonis  num.8.cex.i]Ium  nocabtlcmdi- 
cens,  perqucm  ica  e(l  communis  li- 
mitacio  Barc.  &  aiiorum  ibi,  fccun- 
dum  lafU.i.is  cui  bonis,  nn.  lo.  com- 
munem  dicic,  &  fcquitur  Gucicrr.  d. 
cap.ji.num.f  verficul.  Oua:  opinio, 
Gom.d.c.i4.no.)i*verfi&Non  obftac 
tex.  Quodampliac  Rip.  d.l.is  coi  bo- 
nisnum.  n.  fccucu';  Imol.  d.  I.  fi  quis 
ciim  fcircrjconcra  Barc.ibi,& alios,vC 
proccdac  ctiamfj.qui  cum  prodigo 
concrahic, non  fciac,eum  in  cercutn 
aliquem  aedecetminac&malfi  vfiim 
«onrompcorom,led  feiaf  ingeiiere 
male  confumptorum.Quamqoidem 
limicacionem  ad  communem  lencen- 
ciam,  illa  (lantc,probo.  Ca;ccrum,illa 
non  facis  prodigo  cauecur ,  nec  ob- 
ie£tis  fup.difficuicacibus  (acisfit :  euc- 
nif  •  eoim  poteft  i  vt  prodigus  prodi* 

Slicer  concrahar,  id  eft,cum  damno 
9magno»&  camen  cem  fibi  ^  con- 
Crafitu  cucnienccm  in  malum  vfum 
non  expcndac,  auc ,  ii  fic  cxpcnfurus 
cftjignor^ce  pocciic  hocqui  cumilio 


ne  arftimetur,  irritus  manear,  fin  mi- 
nuSjfuftineacur  Abhac  quidem  rcfo-* 
lucione  non  dilVcntic  Paui.  d.  I.  is  cut 
bonis,num.4.iniin  dumrcncic,dona- 
cidoem  omniom  foorum  bonornmd 
prodigo  fa£bm  anceqoim  illiperia- 
diccm  bonis  interdicatur  non  valere« 
quia  cfl  adus  prodigaliCaCis  ;  quod 
probaccx  iimicationcad  communcra 
fentcciam,  quamllacim  fubijciemus, 
/eqooncot  alij  celaCi  i  Cald.d.1.  fi  cu- 
tacbcem  »  vetb.  cum  non-abfimilis« 
num.7.  verficui.tuuac  hano  squam, 
&  racioniproximam  fenceciam  dixic 
Rip.d.I.is  cui  bonis,nu.i3.quam  am- 
pliat  in  num.  fequcnti ,  vc  proccdac 
eciamin  donacionemaiocis  partis  bo- 
norum,tc  in  donaCione  vnios  rei  qustf 
fit  alifs  melioc  t  nam  cria  ift^  k  pari 
procddunc  fecondum  Angel.in  t.Hn, 
ff. dc  ftipulaf,  (erubr.  &  in  Auth.  fcd 
iam  ncccflre.C.de  inceft.nupc.  reiacii 
a  Rfp.d.num.t^:  quem  inampiiacio- 
nibusiftisadPaut.  fencenciam  fequi- 
cur  Cociect.  d.c  ii.na.5  .ad  fiin^ 
Ego  verdadhacamplio,de6latai»M 

doprius  ,  vcpr(di£la  PauK  /entencia 
inceltigaCur,quando  in  ipfa  donatio- 
nc,  prodigaiitas  apparec ;  hoc  enim 
e(l,  quodiiium  mouit,  vtvidebicur 
apud  eum  d.nuin.4.in  fin.ficri,  nam- 
que,  poteft,  vc  dooacio  omoiom  bor- 
notom  fisorbm  al  prodigo  confultdr 
&^tiidenccr  fiat  ,  puca  ,  fi  forotibu< 
dotis  caufa  donet,  vel  ccclcfjae  ,  auC 
pi^  caufg,  paupcrcm  Chriftumfcqui 
cligens  i  quo  cafu  dooaciovaicbit, 

iuxta 


L.Ex  hoc  iurcffJc  lHslh,&'  iur.  i.f. 


iuxM  prxili£l.\m  rcrolntioncm,ad  cu- 
ius  pollcdus  membium  cafus  hic 
pcrtinct ;  &:  in  co  rcc,iior  Alcx.d.  I.is 
Cui  boni«,num.9  &  lafibi  nu.  io.&  ii. 
coiura  P.iulum  rcnciucs  in  prodigi 
donationc  antc  mtcfdidam  bonoiii 
adminiftrarioncm.pAMl.vcro  (tiucn 
tiam  lic  vt  dixi  dccl.uaum,fe  .icccpta 
amplionuuCjVt  proccdac  in  don.\(io. 
ncquauis  cciamd  non  lic  dc  maiorc 
pattcbononim,  nccderc  mcliorr-  & 
pr.-ctercaamplio  in  alicnationc  c tiam 
qux  fit  oncro(oconrra«^lu,  fi  aftus  ij, 
prodig.ilitacis  ,  cire,  apparcant  j  non 
ruftincbuncurcnim.iuxca  fup.didlam 
rcfolutionem  in  priotc  mcmbro. 

Ec  hac  quidein  dil^inclionc,  & 
opinione,  vrraquc  /cnrcntia  in  qu.-c- 
ftionc  propo/ira  id  concordiam  tc- 
ducirur;  &  obicd^  lup.  ditficulcatcs 
rolluntur  j  &:  prodigo  ,  qui  vc  ralis 
contraxic,ratiscxtac  prouifum.  Pro- 
baturvcro  primo  cx  limicationc  de 
qui  lup.  quam  Bart.  &:  ali)  afsignant 
adcommuncm  rcntcnti.irn ;  li  cnim 
agnofciint  omncs ,  nontcncrc  con- 
traclum.quaniio  is.qui  cum  prodigo 
contrahic  antc intcrdi<Jlam  illi  bono- 
rum  adminiflr4cioncm  ,  fcic ,  cum, 
quod  cx  contradu  acquirit,  in  vlum 
illicitum  forc  cxpcnfuxum  ,  in  quo 
proJig.iIitcr  agic  I  cur  non  diccmus 
idcm,  (I  in  iplo  contradu  rcm  fuam 
vt  prodigus  difsipcc,&  pcrdac?  Dicct 
aiiquis  cum  Alcx.d.num.p.  Q^ii  rcm 
fuam  concrahcndo  alicnac  ,  auc  fe 
obligac  cx  contradu  lcgibus  appro. 
baco,  rcm  illicicam  non  agir,  ncc  in 
vfum  malum  rcm  fuam  Cic  concra- 
licndo  cxpcndic.  Ilfto.ncgari  camcn 
non  porcl},qu6d,ctli  invlummalum 
rcm  fuam  non  cxpcndac ,  tamcnvfu 
malo  cxpendit,  prodigalitcr  cxpcn- 
dcndo,  &  qui  prodigc  agit  ,  conrra 
bonos  morcs agic,vc  probat  tcx.  in  l.i, 
ad  fin.ibi,  fclillc  Cahos  mores  receperit^ 
ff.  de  curator.  furiof.  &  qui  concra 


bonos  morcs  agic,illicite,  &  turpifec 
agic.  Rur^is.qtii  fic  vt  prodigusalie> 
nar.auc  contrahit.rc  fua  fic  contn-, 
hcndo  abutitur)&  hoc  cf(>quod  lcgcs 
nollra:  pr^cauerc  intendunc,nempc, 
ne  quis  rc  fua  malc  vcatur.  §.  feJ 
maior,  indir.  dc  hisqut  func  fui,vel 
alicn.iur. 

4.    Q^iod  fi  ratio  ifta  incerdiccn- 
d.u  prodigo  admjniflratinnis  rci  fuas 
non  placcat.quam  Iritc,  &  clcgantcr 
contutat  Cald.d.vcrb.v  um  non  abfi- 
milis.num.j.  vbi,nu.rcqucnti,  veram 
ac  genuinam  huiu'ca  intcrdi^tionis 
rarioncm  pcndere,arbi(ratur,a  men- 
tis  def<r£bi,i ,  fecundiim  qucm  prodi- 
gusfuriofo  non  raro  rquiparacur.vt 
in  d.  1.  is  cui  bonis.l.i.  n.  dc  curator. 
furiof  cumalijs;  cx  hoc  muko  mjgi? 
prardi(fla  opinio  corroborarur  ;  Ci 
cpim,  quia  prodtgus  idonco  confilio 
ad  rcs  fuas  adminiflrandas  carcc,  fu- 
riofo  xquiparacur  >  &  inccrdi£la  illi 
bonorum  adminiflrationc  fub  cura- 
torepcr  iudiccni  confticuicur,  ica  vc 
dcinccps  per  illu  gcda  non  tcneanr, 
quall  ab  hominc  non  (an^  mcntis 
gcOa  ;  h.TC  quidem  ratio  cuincit ,  dc 
gcflis  ab  illo  prodigalirer  antc  intcr- 
di£lam  bonorum  adminiltrationcm, 
idcm  fore iudicium  ;  cam  quia  in  fii* 
riofo,  &  mentc  capto,  cui  illc  ^qui- 
paratur  ante  curatorisdacioncmhoc 
obcincc  l.in  ncgotijs  ff.  dc  rcgul.  nir. 
&  intcr  omnes  conilac  1  quam,  qnia 
nulia  iuris  racio  pacitur  ,  vt  cencanc 
gefla  pcr  eum,  qui ,  quod  ad  rci  fuae 
adminidrationem  peTtinet,i  furiofb 
non  diftat ,  vt  dicitur  in  I.  his  qui  §, 
diuus.fF.dc  tutor.  &  curator.dat.  ab 
his. 

Quo  argumcnto  Rip.d.  I.  is 
cui  bonis,  num  4.  verficul.  Sed  licct 
omnes,  etiam  in  eo  qui  notoriepro- 
digusnoncft.contra  omncs  fcnticvC 
gcda  ab  eo  non  valcanc.  Cui  ego 
aiTcmio duobus  fimul  cocu  1  rcntibusi 
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phimim  cft  ,  vc  in  eo  quod  gcfsiC)  niatrimon.  vbi  pro  cadcm  rcmcntia 

.nocligiditas  «crfecnc  i  (ccuii^id  ,  vc  citac  cciam  Bara.ih  cjcn  parcejoom.  ii  . ; 

>lf c^  pcodigtts  nocorins  tion  fic ,  veri^  de  confuecud.  Odd.de  reftirat«in  in* 

-•niBmfil  prodignSincccnintfufficir,  icgr.  i.parc.  q.ii.  arc.4  vcr(ic.Sccun« 

vnuov  afkuro  prodigc  ficri.vc,  qui  fc-  dus  cafus,  vbi  Paul.  folQ  pro  hac  fcn* 

dc,  prodigus  cxiftimctur,  icdpluccs  tentia  allcgac.conf  z^S.Vifis  &pon- 

od  id  rcquirunrur,  ica  vc,  ctfi  noco-  dcraciscol.rinal.vcrfic.VItcriusqu^ro 

iicca^  viLij  inciuicaccnon(ic,ciusca-  lib.x.Proparcc  vcro affirmaciua  cica- 

men  habicado  in  illo  bominc  its  fic»  ri  folec  glofT.  in  I.  pacri  pro  .fiUo»ver^ 

qobd  Jegicimam  iudici  caufam  prx»  loccrdict  Cde  minorioL    Barc.  ia  L 

MarccUu.scot.i.  ▼erfio.Noca  iflud.ff* 


Ixac  incerdicendx  illi  adminiftracio 

nis  bonoru  jquibus  concurrcntibus 
cum  Rip.  fcncio  ,  ncc  diftmgo  intcr 
prodigum  notorium,  icu  manifeftu, 
U  non  manifeftum. 

Ad  lcj^  ver6,quibas  indidalis  in- 
terdiftionis  mencio  fic,?nda  commu- 
llisargumencatur,ancecam,  prodigo 
contrahi  faculraccm  non  cfTc  adcm- 
ptam.id  quodmaximccontcnditper 
l.Iulianus. tf.de  curacor.turiof.  quasi, 
hoc  a  concrario  (enfu  probancem, 


dc  fidciufforib.  candcm  rcnct  Rip  d. 
J.is  CLii  bonis.nu. 35.&  communisic- 
cundum  Cald.d.l.fi  curatorcm,  vcrb. 
cum  no  abfimihs,nu  j.  vbi  aiios  allc- 
gat  pro  ca»&  aeqaifsimam  vocat  illaa^ 
wcocos«quanuis  fatcatur,coDtcariafB 
iucis  r^oredefendi  poie,  qnia  nuUo 
iure  probatur,  prodigum  ancc  botip- 
ru  interdidioncm  rcllitui  poffc;  qua 
racioncpcioremfenccnciam  fcquun- 
cuc  Odofrcd.&  Albcric.  in  d.l.(i  cu- 


«efpondco  rccondom  fiip.  fcripcam  nucicemifiits«idRip.d.iHi.ftf.  Ecqui. 
-<eiolncioncm>iodicts  iRcerdidioocm  -  dem  pro  illa  ratio  iOa  flringit  ^  quj^ 
■4>perari>  vc  prodigus  adconcrahendu    non  videcur,  pode  4  Do&oribus  np 


.incapax  omnino  rcddacur ,  qui  antc 
eam  concrahcndi  capax  cfl ,  &  aiie- 
jiandi  rcsfuas,ica  camcn.vc  qua?  pro- 
,d)ge  gcric,ircica  finci  atqueica,qnan- 
uis  in  coatra6bi  befos  apparcac ,  fi 
l^fiaBooeftcalis,  qudcprodigalitacis 


ftris  rcftitutionis  bencficium  mino- 
libus  indultum,cxtcndi  ad  cafum,  ia 
quo  fcrtptumnon  inuenicuript^fcrr 
cim,cttm  debcncfido  hoc  muUf  .^q); 
leges  in  cotpore  ioirtStft  ticuliyio(q«i* 
bos»ad  parcictpacioncm  ilHas^ptodi- 


.yicium  fecum  inuoluac »  (ecundum    gi  nolla  meocio  fit. 


communem  hominum  exiflimatio- 
ncm,  cencbic  contradus,  rcccptam- 
quc  cx  eo  la:lioncm  fuilinebic  pro- 
«igut  cot.booit  Doft  ent  ioieit^ 
disnm*     '     - '  • 

6.  Sed,  an  aduersi^s  illam  benefi- 
cio  reftituiionts  vci  pofsic  inftar  mi- 
rjori?,dubiumcft?Ncgatiuam  parccm 
probac  Iaf.d.l.isouibonis,num.iz.fe- 
cucus  Arec.ibt,mim.2..vcrnc.Itcm  l^- 
.£a$t  «bi  AcetAbfiirdom  reputat  con- 
.tcaciDai»0Dm  quibos  ientic  G  rcgor.i 
j.cicnKiiJpai  t.5.  verb.  dcfendido>«ct- 
ficul.Sedandetur,  Barbofin  I.5.  nu. 
dio.  voficni;  Scd  ««uicndum,fii»  iolttf. 


Nec.dcniquccum  minori  legimus 
squiparatii ,  niH  poftquambooisili^i 
ioccrdi&um  eft,  in  4*  I.  (i  curacoccoH 
idcircd»  fi  tonc  m  «oRCcaiiii  per  jpu*- 
tatotemiUiusgeftD-lsefos  eic.il|at^fti<^ 
tutioois  auKilio  iauoodus  eric  ioftjfr 
minoriSfOui  cuncnd  abnmilemeflc> 
legitur  in  d.I  fi  curacorcmiQf  ica  in  ca- 
fu  ifto  cradic  Gucicrr.  d.c.jz.  num.4. 
Odd.de refticinintcgr.  d.  i.parc.q.|. 
artid.  vetfieoI.Ego  puco,&  rutiuf  4« 
qu8Eft.ii.art.4.Tcrfio.p!riiiVM  eft,  Bat- 
boCd*L|;noili.t.vcrri€ol.Ncque  con- 
crariumi  Azor.infticuc.  moraI.Iibr.<^. 
«ap.  I4,.vcfficul.  Tei:cid  pcobibecur, 
L  3.com« 
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.3.  tom.  &  communitcr  rcnetur,  fc- 
cundum  Paul.in  1.  MacccUus,  colum. 
fin.  S.  de  fideiuflbrib.  fic  in  eo  Forc8 
accipieadtts  eft  Barc.  ibi  d.jC«»loin.a« 
VerficuI.Nocaiftudt  vc  flCciptcBar<* 
bof.  d.  verncul.  Neque  conctatiaiDi 
qula  dc  rcfttcutionc  prodigo  com- 
pccenccabrolute  ioquutus  cft,adqua 
nocat  gloflacn  ibi  ^  quam  gloiiamde 
prodigo  curatorem  Mbetice  PauUibi 
incciligic,fiecoinmfinein  dictc  d.col. 
final.ad  qucmcarunis  Barc.d.Ioco,  tc 
alios  alleganc  Gregor.  d.  vcrb.dcfcn- 
dido,in  fin.Gom.  i.com.  c.i4  nu.jo. 
ad  fin.Cald.d.vcrb.cum  non  abfimi- 
li$,num.3.in  princ.&icaBarcibi.pro 
poftcriore  lencencit  in  qu  leftione  no- 
ftra,  quz  eft  de  prodigo  If  ibancecis- 
fator&  dacionem»  iecore  non  aUega^ 
tnr ;  ficutnecglofT.indJ.paCri  pro  fi- 
lio.loquicurcnim.vt  Roman.aducrciC 
fingui.ii3.qucm  requitucBarbof.  d.l. 
3.  nu.xo.  ad  fin.  dc  prodigo  qui  (imul 
crac  minoc  >  euiitf  curacor  adoersAt 
ancea  gcfta  reftitadonem  pqceric  im* 
plorare,  iuxta  cex.  ibi,  qui,  neo  gloiH 
^uae  fecundilm  eum  loquicur^ide  pro- 
batin  curacorcprodigi  maloris  j  ncc, 
dcniquc,  cafus  aiiquis  in  iurc  fcripcus 
prohao  parceaffercur,idcirc6,priorc 
lenceciam  cenendatn  qenleo.     c  do 
prodigo  aoce  interdiftionem  bono- 
.  ium.  Nune  de  incerdiftione  ipla,  & 
dc  illo  poft  cam.  Prius  tamcn,quis fit 
prodigus,  vc  bonis  ilii  incerdict  aiu- 
dice  pofsiCyvide^mus. 

7;  Prodigum ,  eum  efte »  cradic 
Mblldo^.  de  paft.lib.l.c.4.n.49.lBc6- 
•dumPmlofophii,  qucm  rcfcrc,  lib.^, 
echicor.ci.qui  in  donando  debitum 
•tnodu  ah  co  ibi  fcripcum  non  fcruat, 
fcd  immodcratc,  &  quibus  no  opor- 
tccrcs  fuas  donaC|dc  quo  fanchomi- 
nc  propriusdid  poceft,  qudd  rem 
-lifammagisproiicit,qudm  donatiqut  - 
'eiffm'fine  vllo  dclcftu  donacbcncfi- 

iDij|iiia|is  proijc£t>^u4in  4ai;ftcHnd6 


Scncc.Iib  i.dc  bcncfic.iii  princ.Ecifto 
quideoi,  vcreprodiguscti,vcci  bonis 
inrerdicipoftic.  Cxcerilm,  definitio 
prcdigi,  o6enmiblommod6e5pci«* 
iiendit,qui  in  donandoprodigaiicate 
excrcec ;  euenireenim  poceft,  vt  ho» 
moaiiquis  parcc  doncr,  auc  ctiam,vc 
necficdoncc,&  camc  ad;us alios  pro- 
digcagac,  vidcUcec,  res  fuas  onerofo 
citttlo  mal^  altenandoifl^  fecu  iromo- 
derac8  iiullo  expenfaitt  fine  propofi- 
to  infumcdo;&  hunc  quidc  dcfinicio 
prodigi  coprchcndif  collcdla  cx  1. 1, 
vcrlic.Scd  loicnt.tf.de  curator.furioC 
lm6,rccundum  luriiconf.  ibi,  ptodt* 
gus.vc  bonis  illiincerdicacur  cu  cura- 
toris  dacione»  cft,  qut  bona  fiia  dtfti- 
par,  nttllo  ezpenfatfi  fine  propofico, 
nec  ceporishabitarationc;  .icqucica, 
fiuc  iucraciuo,  fiue  oncro(ociculofif 
ic  gcrac  in  rcrutn  fuarum  difsipacio- 
ne,  fub  dcfinicionc  iiac  mancc.  Cui 
conuenit  Ciccronis  dcfinitio  libr.  i. 
oflScior.vbi,  Largorum,  inquic,^^ /«jil 
generM,(fMriim  siteri  frpdifi,iUer$  Hers^ 
les,  Prodigi,  ^td  efuUst  &  'vifcermiei^mt 
f^gUdiAtorummuneribusJludorum^venef 
tionumque  eppAretu  pecunias  profundunt 
in  easres,q»4rum  memeri4fn,iut  kteuem^ 
4Ht  emninenuUamfunt  reLiluri, 

%6,  Dubinm  verderit,quoteiul* 
modt  dtftipationis  a^us  requiraotur 
in  aliquo,  vc  bonis  illi,  canqtt^prcw 
digo  inccrdici  pofsir.  nam.cx  vno 
prodigalitatisadiiiiiomini  libcro  bo- 
notu  iuorum  adminiftrationcm  au- 
ferre,rigurofum  eft,  nec  facis  cucum} 
quandbexaAu  vno  mores  hominls 
non  deccrminancurj^^ccundiim  Barc. 
in  I.lcgacis  feruis,iium.4.  ff.de  Icgar. 
tert.  Auiles  incapit.praftor.c.i.glofll 
Dcmercadcria.nu.j  &  4  tradidimus 
in  rclcd.noftra  I.Ticiar.ij  non  nupfc, 
rit.3.parcj»m.45  ftlde  condic.  &  de« 
-monftrac4Ml  cafiim  de  qoo  ibi;  phues 
ver6hac  in  re  a£lus  procUgalicaciies» 
•pcdireiduDnornmcI^G&m  periculg 
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fic  inmora,  neforce,diimpluflBS 
peiftacur,a^ibus  ipfis  res  tota  pereat; 
aucmagnap.irs  c{us>cuiprouideri  in- 
tendicur.  Q^iiaic  rcm  hanc  ,  ludicis 
arbicrio  rcliiKjucndam  forc^cxiflimo^ 
i|oi  aliqaando  ex  pluribus,  aliqnan- 
doex  piiacioribos,  penrata  qoalicace 
•  corami  moreshbminis  ditcernendo^ 
pcropporcune  prouidcac. 

9.  Scmpcr  vcro  caufaj  cognicio 
pixccdcrcdcbcc ,  &  ad  illam  ciran- 
dus  cdis,  cuii  vc  ptodigo,  bonis  in- 
terdid)  Kcorator  dart ,  prctcftditori 
ciim  demagnoillios.pra;iadicio  aga- 
tori  inquo,  forioficatt(adirpar  eft» 
qui  non  ciracur ,  vt  cx  communi  cra- 
dit  Rip.d.l.is  cuibonis  nu.  16.  loan* 
Gucicrr.tra6lat.de  cutcl.&  cur.i.part. 
cap.19.  num.(.  &  alijs  cicacis  Caid.dt 
1.  fl  coratorem  >velrb.cdm  oon  abfi- 
milis  nQm*7.  ▼erfiool*  Ad  hoiiiimndi 
verd,  qui  ampUat}  vtprocedac  eciam 
in  Tencencia  prinopis,  prodigumali- 
quem  cnTe  ,  dcccrncntis,  vc  prodigi 
citacio  ad  illam  rcquiracur ,  U  cica' 
tione  ominTanon  valeac  fenccncia. 

10.  Sed eft  dublum»an  et  folaia* 
ciicis  (entencia  fnper  prodigalitatjB 
affirmactuc  ac  riic  laca,  bonoruthin» 
tcrdiilio  inHt)(5l.i  cenfcarur  ?  Barc.  in 
hoG  ncgatiue  refpondic  d.  1.  is  cui 
bonis,  num.i.  fF.dc  verbor.  obligac. 
id^m  tenec  Salycct.in  l.i.  prop^  fin« 
C.deeorator.  forioC  Panl.  in  \M  coi 
legc»iniln.frdc  ccflamcnc.  Conn»* 
riumcenct  Baid.in  l.i.colum.i.vern- 
cul.Ego  dico  ,  ff.  de  curaror.  furiof. 
&communis  in  d.l.  is  cui  bonts,  fe* 
cundum  Arec.  ibi.num.^.  in  princip* 
Ia£  nam,5.  ver(!col«  SeGoodamfoiu- 
tionem,  kip.ibid.  ouln.)o.  poft-om- 
nesllebeU.de  obligac.  lib.i.  quitll.8, 
num.3.1  parr.  Mihi  qttidemBart.fen'* 
tcntia  non  difpliccc,  quanuis  cnim 
fcncentia  prodigalitatis  declaratoria, 
ad  hoe  demum  fcracur,  vt  prodigo 
bonii-incerdicaiuri  tamen»  quanmn 


ton  intetdicicur  admininracio,  flud 
fententia  ipia  illam  inhibencc,  (iue 
poft  cam  ,  fcntcntia  pcr  (efolanihil 
aiiud  porcat  qua  prodigaltcatis  cnun- 
ciationem,  &ad  iummum,  iliius  no- 
torietatem  indocit ,  qu«  hotorietae 
noo  fufHdt,  vt  prodigo  bonis  intec- 
didium  ccnCeatur,  iuxta  commtmem 
dequafup.  jEc,ndicatur,qu6d (ent^- 
tia  fcrtur,  vt  ad  intcrdiflionem  deue. 
niatur prohibita proHigo  adminiftra- 
cionc,lt)onorum,id  magis  hanc,^uam 
oppofitam  ientenriam  iuaat|  ex  eoi 
namquc,apparet,rententtanitqoaaH- 
quis,  prodigus  cr.unciacur,  &  ihccr' 
di^^ioncmbonoru,  diuerfa  tnfccfrc; 
idcirc6,qui  vnum  dicic,  &dccermi- 
nac,  alrerum  non  pra:dpitquod  ab 
illo  diucrfum  eft. 

II.  Et  iion  obftat  eriaih,  qu6d,  fi 
iddex  fencencia  fua  dedatfet  *  flefSiit 
commiiiiredeiiftom,  de  quoaccolSk- 
tur,eo  ipfo  adpxnam  dcIiftimancC 
condcmnacus.l.i.  caliimniatoribuS 
ff.ad  Scnat.conl.  Tupiillan,  fitniliccr, 
£C  cum  aliquis  rencentia  indicis,  alce- 
riosdebitor  proftuntiatat,  eo  ipfoad 
iblucndum  vidctur  condemnatus.  I. 
quid  camen.^.n  arbirdr  fr.de  arbitr.I» 
U  prartor  t.  vbi  Barc.  hoc  notat  ff. 
de  iud.  Arct.d  I.  is  cui  bonis,  num.5. 
eirca  ptincip*  £ccnim,cxcmpla  lila^ 
reu  argumcnca ,  qux  pro  commum 
fenteotia  addocuncocinqosftiotttf 
Doftia  nihilaliudconciudunt,  qnJuii 
iodiee  declarance  aliqoem  dTe  pro- 
digum,  co  ipfb  condcmnatum  cen^ 
feri  in  ijs  ,  quibus  prodigalicas  cflb 
obnoyia;  faceor  vcc6,prodigaIitacem 
mcccdi£tioni  bdocttilni  onooxiam 
efle  fecond^  teges;  hcccamenin- 
-terdiAioper  iodiceto  iieridcbec,  vt 
commiinis  agnofcic  cum  gloC  82 
Bart.in  d  l.is  cut  bonisj  vnde,dicimus 

3uidem,prodigum,co  ipfo  quo  pro- 
igus  fcntcnua  iodicis  dcclaracur , 
boaimitt  incerdiftioni  obftriftom 
h  A  manerei 
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manmqna^  ad  cam  fola  declaratio- 
ac  iodiciali  prodigalitacis  condem» 
natum  ;  noDtamen  indc  fcquitnr.eo 
ipfo  bonis  interdidum  mancrc}  hpc 
cnim  ad  fcncenciae  cxccucioncm  fpc- 
•&at,ficucin  ptopofitis  excmplis,  pc- 
iiccxa£fcio»ttdebici  folutro,  quorum 
.condcmnatio  ccn  (entcnciadcclara'- 
ciua  deli^i,  &debicivcniat,  execucio 
camcndiuerfumalium  pod  eam  exi- 
gic  a£tum  ;  fic,  ergo  ,  in  proponro,  (i 
iudex,  pcodigum  c(rc,dcclarAuic,nc6 
vlceriilsad  Donorom  incerdiftionem 
procc(sic  y  itifpenfa  manebic  inc^r- 
didio  in  fcqocnccm  vfqoe  illios 
aftum. 

li.    Addicauccm  Barc.  d.  I.is  cui 
bonis,  num. 3.  qu6d,niudex  faciat 
prxconi2;arcper  ciuicaccm>ncahquis 
cum  cali  contrahac  >  cx  hoc  non  vi^ 
dctor,  illi  bonis  intcrdi£lum  ,  qoi< 
incerdidiodcbetfieri  ipfi  prodigOtfiC 
non  ijs  qui  cum  illo  contrahunt.  Et 
in  hoc  cciam  communis  cft  contra 
Barc.  fCcundumlaf.  ibi  num.  15.  Rip. 
num.  jx.  qui  in  num.fcquenci  poft 
PaoL  ibid.  nom.  10.  8e  Bald.  in  1. 1, 
quf  ft.-a.  S,  dc  curacor.  furiof.  Barr. 
(encentiam  faluai^  incc!ligendo,qua. 
do  iudex  absque  caufaz  cognicionc, 
tale  prsconium,  feu  prociama  ficri, 
pr^cepic,  (inc  qua  ad  bonorum  in- 
.  ccrdidionem ,  &  curacoris  dacioncm 
-pcocedcre  iodcx  nqn  dcbec.l.ob(er- 
iiarc.;£  dccQiator.  fiiriof.  illaverd 
|M»mifla,prouc  oporcct  ridcft»  coni 
partis  ritacione.fufficit  proclama  pu- 
bhcum  ,  nc  quis  cum  homine  itlo 
contrahat  ^  quia  in  corrclatiuis  pro- 
hibicio  vni  fada  >  alccri  quoque  nfta 
CCnfetar.!.  final.  Cde  iDdid.vidoif. 
tollend.  t.i.  C4ceopteC!ib.ii.facic 
fex.in  I.  vcroprocuratori  §.  i.  &  ibi 
notac  Bart  fF  dc  folution.Ecfic  com- 
muncm  fcnccnciam  accipiunt  om  ncs 
cumoauf^ecognicio  pr^ccfsic,  &  cam 
iftacarufccepiclcx  nofttaRcgialib. 


ie  Ii^it.O^  iur*  2./y^ 

4.ttoiLio).^  6. 

i| .    Dubicatur  eciam ,  an  pcr  (b« 
lam  curacoris  dationcm  ,  bonis  in- 
tcrdiftum  cen(catur.  Bart.  d.  1.  is  cui 
boni$,{ium.^.in  iin.  cenuic  affirmati- 
o^iper  I.  fi  coratorem.Cdcin  integr. 
fcfticut.  minor.  &  1.  penolt.  fiT.dC  ctt* 
racor.  furiof  vbi  hoc  non  probatur,  * 
loquitur  enim  ccx.cum  a  patre  (ilio 
in  rcflamcnto  curacor  cft  datus  ,  cu- 
ius  confilium,  vt  opcimum  pto  filio, 
ac  vcrum  fequi  debctprjtcor  ,  iuxca 
tex.  ibi  irt  fin.^  Sed  ncc  d.l.fi  cttrafp- 
rem*  (entcntiam  hanc  probat,'  qu^ 
pociijs  pro  contrariainduci  poceft» 
ibi,  Cm/  k  ^rdtire  turttore  d^to  honuin- 
lerdt^um  <y?j  qu^c  vcrba  innucrc  vi- 
dcntur  ,  non  fatis  cffc  ,  curacorem 
prodigo  a  iudicc  dari,  vc  bonis  illi 
interdtftamcenfeator  I  ntfi  dicamos* 
quodfdandocuratorem » eolpfoad* 
miniftrationem  bonorum  prohiberc 
videtur,  vcadleg.  Caflclla:,  partit.  f. 
ticul.  11. 1.  j.  refpondic  Grcgor.  ibi 
vcrb.Dcfcndido,  vbi ,  Barc.  opinio- 
nem  >  de  iurc  communi  communio- 
fcm  videri .  fcripfit  1  fic  ^am  fequitur 
PauLd.L  is  cui  bonis,  nom.8.Rjp.ibi , 
commonem  dioens  num.  34.  com« 
munemeciamdicjc,  &  fcquicur  Bar- 
bofin  l.j  num.  zf.  vcrficul.  Eceflra- 
tio.      (oluc.  macrinion.  &:  quanuis 
Bald.8t  Angel.4.1.is  cui  bonis.infin. 
cohcnrioiii  ccocanc ,  non  cft  rece* 
dendum  acommuni,rood6.cotato^ 
ris  dationcm  Icgicima  cau(^  cognl» 
cio  prsccdat,  fecundum  Imol.col.i. 
vcrficul.  lccmadde»  &  Alex.  oum.i8. 
ibid.    .        .    ':  ' 

14.  Kec  «b  bac  fiifitentia  Icx 
ifoftrafeeeditd.titQLiof  vbi.poft 
pcradam  intcrdiAibnem  boncfom 
ioxca  formam  de  qua  ibi,  curacorcm 

prodigo  pcr  iudiccm  dari  ,  flataic; 
ctcnim.vcrum  cd.quod  ad  curacoris 
dacionem  pccucniri  non  poccft ,  nifi 
incerdida  bonorom  adminiftracio. 
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ne  $  6e  illa  quidem  pr^cedere  de> 
bett  quando  exprcGie  fit  t  ibkte  te^ 
gcm  ibi  fieit  tfttnen  poteft  ettam  ta. 

cir^,  quod  lex  non  ncgat ,  videliccr, 
pcr  curatoris  dactoncm  cauljc  cogni- 
tione  przmifla  )  poccft  cnim  ludcx 
vnica  conccptionc  verborum  duo 
cffeduaUtercxpedite»  fcilicet»  bonia 
'interdicere,&  curatdrem  dare«v^  iti^ 
quiclmoUdco  fup.cicato»  &  qui  vule 
cofcqucns.vult  &  antcccdcns.l.illud, 
tf.dcacquiicnd.hxrcdic.  cum  alijs,  &: 
in  dubio  dcbct  ficriintcrprctatio  qna 
magis  adlus  valeat.l.quoties  in  ftipu- 
lationibtts  tf.de  verbor.  obligat.  capi 
Abbace,  de  verb6r«fignificatcoiDc6- 
cordantib. 

15.    Frequens  etiam  inhac  matd- 
riaquacftiocil  dc  intcrdiftionc  bono- 
rum  non  rcde  h)6la  an  valeac,  quia* 
fcilicet,  exfalfa  caufa  faffca  fuit|.cum 
is  de  q  u  o  agebacur,  Ter8  n5  e0<^prd- 
digus.  In  quaquf  (lione  glofT.noftratf, 
Ce  communes  Scribeocium  opinio- 
ncs  adinuicem  concrariantur  >  vc 
conftat  cx  hf.  d.  I.  is  cui  bonis ,  num. 
14. &  fcqucnti,Rip.ibi.num.3>. 
<]uenti}&  vterquenegariuatli  (enten- 
tianHcommuntorem  eflc,fiitetttr,qti 
concra  Bart.ibi  dcFendic  laf.  d  nu.if . 
'  verficu)  Quid  cenendum,  &  cii  alijs 
ab  co  rclatis  fcquitur  Cald.  d.l.  ficu- 
ratorem,vci  b.ciim  non  abfimilis,  nu. 
i,o.Rip.vec6  6c  alij  quos  refert,  af^r- 
iDaciuamfencentiam  cmenttBartft* 
curii  Bemouentar  auchoritare  rei-iu- 
dicacat«quaepro  vericatehabetur.l.res 
ittdicaca.fF.de  rcg  iur.  (equitur  Vanc. 
de  nullit.  proccfl.  titul.  dc  nuliit,  fen- 
tcnt.cXinhabilic.  fcudefcfl:.  mandat. 
tium.  xj.  verficul*  Si  camcn  ficrec,  U 
Vigl.  communem diflens»&  ab  ca  nd 
eflcrecedeiidom,in.^item  prodigos« 
inftit.  quib.  noti  eft:  permifl. 
fiicer.ccftament.  vbigioir.final.lente- 
riam  hanc  cenuic  ,  &  communircf 
Sccibb«ibiy  fccandum  Gom.  eaadcm 


Hidc /vniHm perfondh  it^ 

recoium.».com.c.i4.  oum^jt.in  fim 
fequitur  llebcll.de  obligdtioh.  Ilbr.ri 
quxfl.  S.  num.^  z.part.  Mihietiant 

lcntcnria  ifta  fundamcnto  fuo  magif 
placct,quia,vtgIo/].ait  in  d.^  itepro- 
digus.Rip.d.nu  40.  m  propofita  fpc-i 
ctc,quando  error  in  feDCentiano  cx- 
priinicurjata  apparet  contra  ios  lict« 
gatbris»  non  vcro  contra  ius  cpnfti^ 
tutionili  ergo.valete  debecJ.i.f  iteoi 
cum  contra.fP.  quar  fentent.fin.  ap- 
pcllat.  rclcind.  !  1  C  quand.prouoc* 
non  ci^  ncccir.Oid.noflca  hb.|.  ticuli 
^5.in  fincptincipij. 

Ec  non  obflant.Ltlit6r  fi  petittis.t 
Seiae  egrelTac.  fF.  de  tucor.  &corator* 
dacab  his,qotbus  concraria  fentencta 

f>ocifsim(im  niticur;rcfp6deturenimj 
oqui  in  dcctcto  intcrpofito  pcrmo- 
dum  voiuntaria:  iutildi£tioni$,adquS 
peninee^totoris  datio  ratione  mmo- 
tisfcacis,de  qua  ibi,&  cale  decrecani 
non  valecniuquatenus  verirate  fiiU 
citur.l.fi  putas.C.de  petit  h^rcditfe^ 
cus  indccrcto  iurifdidlionis  conteh- 
tiofar,  quodintcrponicur  cum  plcna 
caufaE  cognicione,  ad  queoi  pertinet 
prcffenscaros.valet  enim  nifierroriii 
in  illo  fit  eicprlifrdS,  d.  U.  G.  qoand^ 
prouocar.  oon  cfl  hccefH  U  ita  ref- 
pondctRip.d.l.is  cui  bonis,  num.;p< 
prope  fin.  Dc  prodigo.  roodo.poft 
bonorum  incerdiftionera » r^fUc»  vt 
agamos. 

t€,  tllttiii  Ver^iCdntra^um  ge^ 
rerenon  pofle,  quo  alteri  obligeturtf 
probacar  in  d.l.is  cui  bonis.£de  ▼ec- 
bor.obligat.&  multo  minus  alienani 

res  fuas  potcft,  in  quo ,  adulco  cora- 
corcm  habcnti  fimilis  rcpcriiur,  I.  fi 
curatorem.  C.  de  in  intcgr.  reflituc. 
minor.  Cui  criam,  ac  pupillo  in  hoe 
^quiparatur,  qudd  alios  fibi  ex  con- 
cra6ln  fecumgeflo.obligarc  poteft,vt 
in  pupillo  etiam  qui  infanciae  proxt* 
museft.probat  tcx.in  f  pupil!us,inftr. 
dc  mucilib.flipulat.in  pcodigo  d.  l.is 
L  j  eui 
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cui  boniSi  vbilaf.  num.i.  &  4.  Rip. 
nam.  44.  Ec  hoc  fane  ab(que  da* 
bio  procedic  in  ftipalacione  ,  in 

qua  loquitur  illc  tcx.  qiiia  non  eft 
contra^us  vlcrocicioque  obiigaco- 
rius. 

17.    Dubiam  verd  efti  tn  eiofce- 
lAodi  contraftum  ceiebrare  prodigus 
poisiCi&exilloobiigariicikmnbi  vci< 
lis  eil ;  8c  parcem  aifirmaciuam  fcn- 
tiunc  Do£lor.  in  d.  I.  is  cui  bonis,  fc- 
ciindum  Rip.ibi  num.  46.  Tiraq.  de 
lcgib.connubial.glon.8.  num.84.  fc- 
quicur  Cald.  d.  1*  fi  caratorcm,verb. 
ciim  nonabfimiliSina.7j.&  feqaenti. 
Pro  quafencencia  facit  tcx.in  I.Iulia- 
ntts.ff.de  coracor.  furiof!  ibi .  Cum  tif 
diminutio  (it  interdi^s.  Piartcrca,  bo- 
norum  intcrdidio.fauorc  prodigi  clt 
induda  \  &  idciico,  iuxta  lucis  rcgul. 
non  debec  in  illios  odiom  retorqoe- 
#l,vc  eaenirec.fi  &  adconcraftum  illi 
vciliter  geflum  extendcrecur.  Deni- 
qiic,  pnpilli,  &aduiti  cxcmpla,  qut- 
bus  prodigus  .-cquiparatur.fcntetiam 
lianc  fuadent.illorum.namquccon- 
cra^us,  quando  iilis  vtilcs  func,  inui- 
tisconcrihentibos  cacificari  poflunc, 
vt  validi  permaneantiqoo  argumen- 
10  pro  hac  fencentia  vcicor  Cald.  d. 
num.74. 

Videtur  tamcn,  quod  procontra- 
ria  rctorqucri  polsit  argumcntum 
tioc.cum  tradicum  cxcccpupilloiinc 
cucofe  conctahente  olindtcarecon* 
traAam,icavt  ipfenon  obligetor.fibf 

tamenobliget  fecumcontrahenrem.    iurakttenco  obftringi ;  cuius  fencen- 


dtim^iftimo,prodig6  qoidfltD  eoiH 

crahendo.concraftu  ipfo»qoanoisilU 
vtilis.iit,alceriDoo  otnigarii  9c  ciiillo 

contrahcntcni  mancrc  obligacum; 
atqueita  verum  cft,  claudicarc  con- 
cra^um  1  vcin  pupillo  cui  azquipara- 
cor,  probat  cex.  in  d.  §.  (i  qais  apo- 
ptllo  I U  cradidimos  fiip.in  dool».  ca«> 
picibus  pr^ccdcntibusi  hoccamen  in 
prodigu  fic  accipicndum  eft  I  vt  in 
pupillo,&  adulto  fcripfimus  incapir. 
proximepraecedentc.id  cft,vt,fi  pro- 
digo  expcdiatifcruari  coniradlum,6c 
ex  illoadoersds  alcerom  illc,  (cu  cu- 
facor  eios  experiacor,  &  ipfe  quoque 
fidem  prcftareiCcneacor.  Acqoe  ica« 
in  hoc  repcrirur  claudicare  concra- 
£lum,  quia  etfi  prodigo  vtilis  fit,  ad- 
ucrsus  eum  ex  lilo  agcrc  non  poterir, 
qui  cum  co  contraxit,  potcric  vcrd 
illom  conoenire  prodigus ,  fcu  cura- 
tor  eiositanquim  obligatum  ex  ton« 
cnftoi  &conuencusexcepcionedoU 
repetlecagentem,  fidem  prxllarc  re- 
curantem,&  cum  alicna  iadura  fc  lo- 
cupletari  conterwdcntcm.  Ecficap- 
parec  vcra,  &  asqua  qu^eihonis  rcfo- 
lotio,8e  DoAor.jnentt  oon[ormis,& 
priorislententiz  argomenta  noo  aid- 
uerfancur*  /edmagis  adQipulancur, 
&  falua  manec  licera  d.l.is  cui  boniSf 
18.  Qu^riturvlccrius,ancontra. 
^lus  protiii;!,  c  ui  bonis  crt- intcrdidiJ, 
luramcnto  tirmccuri  &  Barc.ind  l.is 
eBttiiiitr  nam'.  7j«fc<8;.tenuit^  con- 
m  firmartr  ncapoodigofli 


I.  lutianus.  §,  fi  quis  a  pupillo.fT.  de 
a£lionib.  empt.  &  in  adnlto  curatorc 
habenteidem  traditgloff.  vcrb.  abfi- 
milis  d.lfi  curatotem.  Praecereaipro 
liac  fencentia  hiAt  d.l»  is  flol  bonis, 
qu^abfi>lurdait«non  pofl*e  prodigum 
cui  bonisefl  interdiQam.promicten. 
do  alccri  obligari ,  nec  diftinguit  in- 
tcrvrilcm  ,  &:  inutilcm  promifsionls 
caufani.(^uarc,prorcfolutionc  dic6- 


tiam  communitcr  ibi  tencri  ,  &  in 
mnltis  aliis  locis  relatis  pcr  Alex  ihid. 
dixit  ibi  lal.  illamrecutus  num.iS.a^ 
fcqucnci,  communem  quoquc  dicir, 
fti(tqiiiM|ibtRip.na.S7.&  fequeoci» 
fciflriin»iiii«i.idc  icmpuitwtoSt, 
q  u  f  ft.3.  pri  n  ci  palnu .  57.s«aimu  nem 
dicunt,  &:  fcquunrur  recentiorcs  alii 
Hifpani  qnos  refcrt,  &  requitur  Gu- 
ticfrtdc  iui:amca(fi.pacc.c.^i,  Aum.i;. 

Luii. 


Dlgitlzed  by  Google 


jLuficanos  Cald,  d.  \.  fi  enracorea» 

▼crb.  ciim  non  abfimilis,  numer.  24. 
Zeuall.d.lib.i.  quarft.ioS.  in  fin.  vbi 
icrvpfir  I  quoci  opinio  ifla  nollam  re- 
'  «pic  dubicationcm ,  Azor.  infticuc* 
liiofal.lib«tf.c.  f  .rcgula  prind.  vetficnU 
Dttblae  quxftionis  dlr,tofti.).&rarfa9 
iod.  hb.  C.I4.  yerfic.  Tercid  prohibe- 
tttrivbtcommuncm  dicic.  Acque  ica 
in  hocprodigus  diffcrta  minore,  cu- 
ius  contratlus  iuiamcnto  confirma. 
cur,iuxca  Auth.Cacramcnca  pubcrum 
fiadtterilvcndit;  etiamfi  pupillut 
fit,doli  umen«apaz,<ecandnm  pln- 
timorom  fencentiam  ibi»6c  in  ccuno 
eoncingac,  dc  iureiur.  quosfequitur 
Alcx.d.l.is cui  bonis,nu,iy.  commu- 
nem  rcfcrt,&  fcquitur  Dcc.  in  l.pu- 
pillum,num.4.  ff.  dcregul.iur.  £c  ia 
^ttzllione  propofita  de  ioramenco 
ptodiglconttaftoi(adbibitO|hoc  fim* 
damcncum  pro  concraria  opintone) 
vcprincipalc.ac  fortifsimum  ndduci- 
tur.  Circacuius  rcrponfionem  labo- 
rantScnbb.  diftcrcntixrationcm  in- 
quircntcsintcr  prodigum  >  &  mino- 
ces,  quibus  xquiparatort  dmlffit 
alijs ,  illafreqoencius  recipitor,qotA 
prodigosanimi  dircrecionccaretiqu^ 
ad  inramenti  vahditatcm  rcquinrur 
c.  ctfj  Chnfi:us,dc  iurciur.  quod  non 
ica  proccdic  in  minore ,  qui  pocioce 
nicicur  iudicio. 

•  f  '  Qu6d  fi  replieetnr,  prodigu 
ddi^it  obligari,  vt  ttadic  Bart^tf.  L  it 

cvibonis,num.^.i&  omiief  ttrf  com- 
municcr,  &in  I.  fi  quis  in  tantam.C. 
vndc  vi,contraglofl"am  ibi,qua:Gom, 
munitcr  rcprobatur,  fccundum  laf  d. 
ias  cui  bomstnu.i7.&Rip.ibi,  nuro. 
5).  Cald.  d.  vetb.  cdmnonabfimilit, 
iin.4f .  Ctar.  In  ptaft.crimtnaiquiel(« 
tfo.num.ii.qoilAis  non  obligarefur.li 
iudicio  carerec;  fefpondendum  crit, 
prodigum  quidcm,idonco  iudicio.K 
animi  difcrctionc  carcrc,  ad  contra- 
lieQdamj  non  vcio  ad  dciiaqucadiii 


uac fmilium ferfonaru.  i j  i 

od  qood  repucatur  vc  quilibet  alios 
fanz mcncis,  &  dcHnqucndo,  vc  qui- 
libecaliuspuniiur,  vc  di^cit  Angcl.  in 
I.Fulcinius.^.adc6,num.5  ff.  quib.cX 
cauf  in  poilef.eac.  Gom.  5.iom.cap.u 
&um.75.  Clar.d.numji.Cald.d.numi 
4|.  vcrficol.Qoaroobrem  >  2eoail.d. 
lib.  I.  quazfl;.  1 45.  vbi  in  fin.  veriorcm 
dicic,&  rccepciorcm.Quod  procodit 
tamin  corporali,quamin  pecuniaria 
pxna,vt  conftat  cx  citaiis  a  Vinccnc* 
dc  Franch.dcc1f.4d1.  parc.A.  • 

ao.  Vnde*incdirahendo»mai4ic 
poteftas  concellaeft  minori  ft  etiam 
popilio  pubercaci  proximo  ,  qui  cx 
contradlu  a  fc  gcftonaturalitcrobli- 
gatur  (ecundilmcommuncm  fcntcn- 
Ciam,qua  latc  fup.di(cufsimus  id  tcx. 
ihi.ohligdtiffnes  in(Utut4'^^v^o6. fecus  c(l 
inpcodigo,qui  nec  natoralf  c6trahiC 
obltgationero  ex  concrafto  i  (e  cele^ 
bratO)inqQoabadulto,&:  pupillodo- 
li  capacc  fecernicur,  &  furiob  aequi- 
paratur.vcprobatur  in  d.  I.  is  cui  bo- 
nis,vbi  nocanc  communitcr  omncs, 
Cald.  d.yerb.  curo  non  abiimilis.nu. 
aa.  In  delidls  veedi  etiamfi  pupillus 
pobettati  proximos  obligecurt  11  pu^ 
pillum,&  ibi  Dec.num  3  fF.de  rcgul. 
iur.l  impnbcrcm>iunftaglofl"".{bi'ff.da 
furt.Barc.&omnc.<:  in  d.l.is  cui  bonis, 
Gom.d.c.i.num.58  Clar.d.qu«ft  do. 
num.5.  vbi  cria  copulaciue  ponic^  vc 
pupiilus  pro  dcllao  pnnianiQprlmG) 
quod  fic  doU-eapoiCvlecttndamt^quM 
pobertaci  proximos }  terifiimVqood 
delinquac  in  comrnittcndo  j  qnod 
vltimum  in  prodigo  ctiam  fer^  om- 
ncs  ponunc  ^  illud  vcro  bcnc  expli- 
cacfcu  ccmperac  Rip.  dj*  is  cu4'bo- 
aisyiHrm.f4/tiitid^iii  illis-oiiliift&^^gi- 
torciMi  popilto  pabert^d  pfoximc^* 

dttH  capace ,  q&im  cum  ptoAi^ 
quia  pupillus,&  ctiam  adultUs  minof, 
ordinaria  dclidi  pxna  norf  pbniun- 
cur,vctradit  Dco.d.l.pupillum.in  fin. 
&  ia  l.fcrc  in  omnibus,  Qum.  i/  & 
L4  cod« 
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cod.citul.de  rcg.iur.  Gom.d.c.t.num. 
^z.. Clar.d.quxfl  5o.n. 1 1.  Cald.  d.nu. 
43.prodigumvcr6  dclifti  rcumordi- 
naria  pseni  l>g^Ci  vc  ex  AngeK  &  aiiis 
cradidimus.In  quo.prodiguStquialias 
minori,pupillo.  furiofo  fimilis  in  iura 
repcricur,nulli  corum  afsimilatur,fed 
vc  incegrz  perfons»  ac  fanz  mencis 
homo  repucacur. 

£1.  In  ceftamentts  vero,  furiofo« 
&pupiIlo  acquiparacur  prodigus,& 
di^rcrtabadulto  curatorem  habcntc, 
quia  hic  tcftari  potefl,  illi  /eronon. 
£c  de  prohibica  tcflamcQti  faftiono 
in  prodigo ,  dequc  ratiohe  illius  late 
cgimusin  commentar.l.i.C.de  facro- 
fan^.ecclcf.i.parc.^.&.  &  ibi  ad  fin.^. 
de  nominacione  ad  emphyccufim,&c 
prxfenratione  adeccleliam  cuius  cft 
patronus,dbillo  fada-,  idcirc6,de  his 
hiadicerc,  omittimus. 

x%.  Refltac  verd,pro  complemc- 
to  eorum  qux  ad  prodigos  fpcdanr, 
difputanda  quxflio  de.  recuperanda 
adminidrationo  bonorum,  anyfcili- 
cec,  co  ipfo  quo  prodig^us  ad  fanos 
mores  rcdieritjillam  recupercc  abfq; 
aliqua  iudicis  fententia  ?  Ethocpro* 
bare  videtur ,  nec  obfcure  quidem^ 
tcx.in  1.  i.vcrficul.  Quod  (icucncric 
Cdccurator.furiof.pracmilcratcnim, 
candiu  furiofum,&  prodigum  inca- 
racione  fore,quandiu  vcl  furiofus  fa- 
xiitatcm  ,  vcl  prodigus  fanos  mores 
rcccpcrit ;  Sltttdft  euenerit,  inquit,^/^ 
iure  definmt  ejfe  in  potefia/e  curdt&rum, 
PcF  qucm  ccx.  hanc  fcnccnciam  lo- 
nuicPctr.dcBcIiapcrc.&:  ali)  citati  a 
Rip.candcm  fecuco  d.  i.  iscui  bonis» 
num-41.  fcquitur  Cald.  d.verb.  cum 
non  abfimilis,nu.8i>ve[nc.Quinimo. 
Qui  iudicis  fententiam  ad  hoc  tatum 
prudcnc,volunc,  vtprobacionis  onus 
illa  cxcufiecur  :  quandocunque  verd 
fcratHr,gc(la  pcr  prodigum  cx  quo 
(anos  mores  rcccpic ,  valida  iudica* 
buncuc  frugalicacc  morum  probata. 


3arr. ver6  d.l.is  oUi  bonfs,  nutn.  f .  Vc* 
cutus  lacob.dc  Axo.ab  co  rclatumidi- 
(linguic  inccr  manifedum,  &  no  ma> 
nifcilumt  vcquando  manifedum  eft^ 
prodigum  ad  bonos  morcs  rcdiinfey 
eo  ipib  absque  aliqua  declaracoria 
iudicis  fcncentia,  bonorum/adroini- 
ftrationem  rccuperei,  &,(i,daanife(lii 
id  non  efl,deciaratoria  rcf^tcntia  pr^- 
ccdcrc  debeat ;  &  hanc  fcntenciani 
fcquuntur  commiiniter  Dodor.  vc 
fatetur  Rip.d.  nu.4i.&  cx  aiijsCaidi 
d.num.81.  Et  videtur«  faitem  in  1, 
mcmbro,  probare  Ord.  noflra  lib.  4» 
titul.103.  ^  penult.  vbi  propinquorij, 
amicorum,&  vicinorum  prodigi  te- 
(limoniumiuratumde  fanitate morii 
exigit,  vt  iliibonorum  adminiflratio 
rcflituatur  •  &  ira  pr^cedentem  ad 
hoc  caufx  cognicioncm  rcquirit,quf 
ad  iudicialcfpc£latcxamcn,&.'  dccte» 
tum.l.vbicunque.fF.de  rcgul.iur.  Noa 
tanda  vcrd  efl  lcx  Rcgia  pro  difFcrcn-» 
ciainter  furiofum,&  prodigum  d.cic« 
103.  §.  X.  vbi  dc  furiofo  loquitur, 
redeunte  illo  ad  mencis  fanicatem« 
bonorum  adminiflrationcm  illi  refli- 
tui,przcipit;nec,ad  idprxcedens  ali-' 
quodexamen  fieri,prxcipit,  propin- 
quorum,  &  vicinorfi  teflimonijs  ad> 
hibitis,  vt  in  prodigo  exprefsit,  cum 
de  eo  agic  d.^.  penult.  animaduertic» 
fcilicec,  pruden&Lufjcanus  Lcgisia- 
tor,  non  tam  facile  in  homine  finos 
mores,  quam  mentis  fanicacem  cog- 
nofci;  ideo.in  cafu  ilio  maiori  cauce- 
Ja  prouidere,  incendic. 

1.).  Ego  quidem  de  frugalicatd 
prodigi  iudicare,  vt  illi  bonorum  ad- 
miniftracioreflicuacur.difficilcdocO; 
cumenim  prodigus  bonorum  fuorii 
(icdifsipacor,ob  quam  caufamilloru 
adminiflracio  illi  incerdicitur  ,  diffi- 
cilecf^,  de  huiufcemodi  hominc  qui 
non  difsipat ,  quia  nonadminiflrat, 
iudicium  ferre  pro  reda  adminiflra- 
ciono  bonorutn.  Quam>ccfi  decuria 

«iuitacij 
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«ioicktisfadus  fic,  nonex  hoc  recu- 
pccabittvthcttac  Barbin  l.i.in  fin.per 

'  tex Jbi  C  qui^&  aduerf.  c|do$«  vbi  do 
fiiftovidineceftatur.  fcquirur  Iir.cLl. 
>  is  cuiboniS,  nUnn.i6.  Rip.ibi,  nu.^i» 
vbi  addit  dc  prodigo  ad  dodoratus 
gradum  promotOt  Cald.d.verb.cum 
non  abfimiUs,num.8A.&tanien  pr{* 
fiiinptio  booa  efl:  pro  eo  qui  ad  pu- 
bUcam  duiucis  mono$>fle  reoipubli- 
tam  gubernandam  eNgitor,  quod 
homo  frugi  fic ,  videturque  ,  quod 
nullum  mclius  tcftimonium  rccupc- 
rat2  frugalttaiis  pro  prpdigo  aiVcrri 
pofsit^qujimiftucl}  quo  tamen  DoBt» 
noftti  non  fiintcontehti*  vtrtfcape^ 
lec  bonomm  adminiflraiionem.  Fa- 
Ctle,itaque,e(l.diccr3iqu6d  prodigus 
bonorum  fuorum  admmiflrationcm 
rcjHumit,  cum  fanos  morcs  rccipirj 
fcd  pcrquam  dithcile,  icitcquando 
defideratos  ad  idmores  recipic;  eoe- 

.  oire,namq ue,poteft,  n  per  criennifif 
abflineat  a  mcrctricio,  ludo.comef* 
iationibus,  &  ebrietatibus  i  &  id  non 
tam  vJtx  noua:  inftitutionc  prouc- 
niat.quam  quia.bonis  inccrdidus  pcr« 
feucrare  in  pri(lina,non  poteft.  Ptx* 
cerdi,euenire  poceft,  vt  Ae  liis  amotis 
vitiis  prodigus  fir ,  cui  bonis  deboic 
inccrdici,  quia  proFufis  alias  &  in  diC 
crccis  largitionibu<  patrimoniumex* 
hauriebat,  quo  cafu,  pofk  adcniptam 
illius  adminidrationcm  ,  difficilius 
eft,  iudicare  pro  bona  adminiftracio* 
iie^utora.  " 

^4.  Reibloendo  catiien  qu^  ftio- 
siein^dicoprimo,  prodigomeo  ipfo 
quo  bonos  recipic  mores.a  poceftate 
curacoris  liberarij  hoc  enim  negare 
non  poflumus  ,  quod  lurifconfulc. 
aperte  affirmac  in  d.l.i.ff.de  curator. 
larioCdefortofo,  &  prodigo  fioMl  U 

'  pariformiter  loqoem ,  «ic  enim ,  E$ 
tgndiu  eruHt  Mmhm  tmstione ,  ^nMMAi 
^el  furiofis fitHitatem,  vel  tUe  finos  mores 
ntce/crt/i^iw  yerbaiacis  pcobaaticu- 


hacfiniliumpcrfondru' 

ratoris  poceftatcm  amplius  non  dii- 
rare  ^  &  qudti  immediat^  fcquuntoti 
dariib  hdc  oftettdunt,  J^ed  ft  eMtM- 
itkt  inquit,  ipfi  iure  defitnmt  ejfe  in nti*' 
Jfate curjtorumiilhcnim  vctb^Jp/iluri, 
latx  icntcntia:  funt ,  &  fcrcnda:  ck- 
clutiua  ,  quod  piuribus  citatis  cradit 
Tiraq.in  Lfi  vnquam  verb.rcucrtacur> 
tiUm.i44.C.cie  retioc.dooatvbi  eui» 
denrifilinam  per  fe  hoc  di)(it,vt  pro* . 
bacione  noegeac,  idqo^  etiam  fi  iun- 
ganrur  vcrbofuturi  tcrhporis.vt  ibid. 
pcrcuni  ;  Si  dedidionibuS  illiSj/4;»- 
dtu,  quAndtu ,  qu2e  omncm  Ccmporiii 
moram  exclodoncideai  eft^iuita  cra- 
dita  per  eondem  d.  yetb.  reuertaCori 
num  fequenti.AtqUeita.filu-fc 
rifconfulto  crediinus ,  eo  ipfo  quO 
prodigus  fanos  recipit  morCs ,  a  pd. 
tcftatc  curacoris  iibcratur,& cohtra- 
hcre  liberc  poccft  ,  &  tcftamcDCuni 
cOndere ,  absque  aliqui  declilratocU 
iodieii  fentencia. 

if .  Picio  (ecund^proliationeal 

bonorum  morum  vno  adu  non  in- 

ducij  vndc,  ctfi  prodigus  contraftunl 

vnumgctac  fibi  vtilcm  tanquam  vit 

prudens,nonex  hoc,  vcprudens  ho' 

inoatftimandilsecit|tioati,nec,fi  vw 

oide  teftetnr,  &  in  plit  caofi»  i  Inftb 

Dcbhorteftilmentum,  vtex  commu- 

ni  fencentia  tradidimus  in  1. 1.  C.  de 

lacroranft.ecclcf  i.parc. ^.i. num.  17. 

quia  boni  mores  a^u  vno  non  prx-  * 

(umuntur  recepti  |  fcd  bicnnij ,  auc 

crieonij  cempus  p«adonteit  it  ficfnali- 

cer  troniaAom  TeqoiiicuriVtedKi^ 

d.  I.  is  cui  bonis  num.  4^  &  alijs;  ibi 

tradidimos.  Ecquidem,  vchociem- 

poris  fpatio,  vel  aho ,  quddbonus  ac 

prudens  iudcx  arbirrabitur  iofpc^a 

perfonx,  &  a&uum  qualitace,  pcodi- 

galicacis  vitiom  abolitom  ocnfiMCi^t 

non  iatiserit ,  prodigum  tfbftlnere  k 

virio,  cai  ance  iiiilei&biiiboiiacom 

adminiftracionem  man cipatUsi  f rsf; 

cihD  id  eqfnitc  poiitic  ex  caufa  quant 

diximus^ 

« 
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diximiu ;  (edi  vlcraquiin  qudd  abfti- 
Beac  a  malo»  bonom  6usere.  oporce- 
bic,iuxcaillud  Pfalmj^ OiMTlfiaMAw 
ti-fM  hf$umi&c  iierum  Pfalm  jtf.  Dr- 
clin4  /f  malti  &  fubcnum  ^  &  denique, 
vc  bon^  frugi  homo  ^ftimctur,  bonas 
vicx  conuecfacio  probandaeric»idcfV> 
eonoerlacio  cum  bonij,vt  in  Pialty. 

.  tmii  kmtumms ,  6'tmm  eUifo  ete^m 
eri$^(^  enm peffterfo  ptruerteris  Doce- 
bit,iraquc,dcfanicacc  moriim,{i  cum 
bonis  agac ,  &  vt  prudcns  fc  agac  in 
conucriacione,  &  humano  commcr- 
cioi^ongc  alicer  aa  encci^m  bonis  ilU 
foiciatmi^m. 

a tf.  Qsatnx  vero  aliquis,an  gefta 
frugalicer  pereum  in  illo  rcmporis 
fpacio,  quod  ad  probandam  morum 
fanicatcm  crandrc,  ncacfsc  cd,  firma 
maneantquafi  ex  cunc  a  nonprodt- 
go  ge(la»anvalt<licas  geftoramab  illo 
in  ijs  incipiac,  qu^  gefTericpoft  illud 
temporis  ipacium  decurfum  r£go 
quidcm,&  quar  antea  prudentercgit, 
vcanon  prodigo  afta  probabo-,  tcm- 
ijpus  cntm  incermedium,  no  facicius, 
Mdprobationc,  id  eft,  probat  homi- 
nemi  prodigalitatts  vitio  abftentom 
«X  ^qo  bene  ao*  pradenccr  agere  car* 
pit|ex  quoergo  prodigalicatis  vttium 
odio  habuit,  bonos  morcs  ,  ad  rcm 
quam  agimus,Tecepiire,dicicur,idcir- 
c6  cx  tuna  inpoteftatceQcatoriscire 
de^nttfiaxcadli;  iv,  .^- 
,  v^»'  Dico  wtcij^^fenceotiaffliii» 
4iOte<iooltmtDriam,hac  in  re  peroti- 
km^e ,  vt  faltem  ad  gefta  jpoft  cam 
probands  frugalitatis  necc(sitas  ex- 
cufccur,  &  qui  cum  hominc  contra- 
iiunt ,  fccucc  concrahanc.  Prodctic 
ctiam  m  id  ad  aftariMc  eo  cempore, 
qu^  prodigos  »'bo4fro  iocboafle  mo- 
«eMftlencencia  declarecur.  Ec  ica  in 
.-quaeftione  hac, tudicis  fencentiam ad 
cxouiandas  probacioncs  requiric  Rip. 

41.  cii6.Qui(i 


tenendom}&  qoi  opiniohem  hoiui 
contraBart.arcommonem  requua'^ 
cor. 

28.  Dtco  quart^  1  ius  noftrum 
Rcgiumi  opinioneiftanondiflrcnti* 
rC}  quod  cnim  Ord.d.  lib.^.ticul.ioj. 
^.pcnulc.iudicialc  dccrctum  rcquiric 
pr^miflacaoiflB  cogniciooede  prodi- 
gi  refipifeentia,  vel  iic  «ecipiendom 
eft,  vc  cale  decretom  ad  excufandas 
probationes  requiratur  •  vci,vtdefa-' 
doillifuorum  bonorum  cradicioHat, 
quorumadminiftratio  in  pcrfonaetus 
ip(b  iurc  c^pit ,  cum  primum  fanos 
mores  reccpit,iaxta<U.L£r.doenra- 
tor.  fiitioii  a  qna  vt  Ord.  noftra  non 
dcuiet,liceritintelligenda.  Qpodfi 
adhuc  conrendar  aliquis,  bonorum 
adminiftrationcm  cxiurc  Rcgio  pro- 
digo  non  compcccrc  ,  niH  laca  pnus 
ientetiade  fanitate  morum,id  faiccm 
cnm  Bart.flr  commonl  feiitentia  tem- 
perandu  m  c  r  i  c>  vc  in  iHb  intelligatarg 
cuius  reiipifaencia  nocoria  non  cft» 
cum,  vt  minus  qutm  fieri  pofsit,  ius 
nollrum  acommuni,  &  communi 
fcntcncia  dcuict  *,  cum  Hacucum  C\(t 
interpretart  (emperdcbeat,vt  minus 
corrigac  ioscommnoe  9  vr  nocatiiria 
c.cum  dilc£tus,  de  confuctud.  &  in  1« 
it  fetuiveftri  C.de  noxalib.&  in  I.fin4 
^.in  compntatione»  vbiglofT.  magna 
in  fin.  C.  de  iur.  dclibcrand.  cradic 
Socin.eQf.30a.  Videbacur  prim6,nu. 
■  4.  verficviContirmatur,  vol.  a.  tum 
-ietiam,  quta  vbi  refipifcentia  noioriti 
eft|i6^entla  opus  noA  eft»  eiim  o&> 
torium  ,  &  fencenciam  zquipacar^ 
communiter  tradatur,  pcr  t.  empto. 
rcm.  ff.  de  a^kionib.  cmpc.  Hxc  do 
prodigo.         •  •  .  . 

2.9.  De  mente  eapco  idem  pec 
omnia  eft  iodictom,  quod  defarioio» 
•Qt  xquiparatur ,  quia  aoimi  iudicio 
earet.I.fi  furiofi  C.de  nupt.l.i.Cdo 
curator.furiof  tradit  Socin .  conf  47. 
fa£U  oacrauonc«oum.S.vol.j.  Dce. 
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coni.  II  In  prxfcnci,  circa  iniiiutn 
Lpai^ii  Gutierr.  traA.  detucel&  cur. 
t.parcc.u.nu.7.vbi  cum  AncPiagio 
4ie  tucor.&  ciuacor.quxfl.t.  num.a^. 
COOCraBarc.in  d.l.fl  hiriofi  C.dc  niipc. 
probac,  mcncccaptocuratorcm  lcgi- 
tmium  ahignnri.&non  cfrcdaiivjumj 
iicuc  tuiiuii  curacor  lcgicimus  eft. 
£tqutA  animi  iudicio  caretinec  Deo 
per  rcligionis  ingrcflum  obligatur 
c.  ficuc  ccnor ,  dc  rcgularib.  nec  ex 
dclidoccnccur.l  infaus.fF.aJIcg.Cor- 
ncl.dclicar.  cradicGoni.  3.  com.c.l. 
uumcr.70.Clar.in  pradbc.  crmiinal. 
q\ix(i.6o.  num.7.  £c  hoc>  11  mcncis 
cxpers  omnino  (iC)  (1  verd  nonomni* 
ao  expers  rir»red  doli  capajti  camccd 
hebecis  iudiciji  pro  qualitate  deli^i 
ac  malici.c  punicndus  cric. 

^o.  Scdan  huiufccmodihominfj 
qui  prodigus  non  cft.ncc  mcncc  om- 
nino  capcus,redhebesi&  rudis  in  ad" 
miniftrationem  rei  familiaris  1  tnter- 
dici  bonis  pofsiC)  inflar  prodigi,  aut 
gmen^  t  dobium  cft ,  quod  abaiijs 
tafkum  non  inueni  ^  &  quidem  Cra- 
Ctzta  dignum  c(l ,  quiahuiu(cc  con- 
dicionis  homincsnonrar()inucniun< 
tur.  Pacs  verd  aifBrmafiuaexeofuafi. 
bilisefti  qooc(  ad 'pcotfig'05  fcripcum 
]egimasini.his  qui  §.  diuus.if.  decu- 
(or.fle  curaror.dac.  ab  his,  vbi,  Nfi^  eft 
noiinm^  inquic ,  quoidametfi  menthfuJt 
'uidebnntnr  ex  (irmeruhus,  compotes  ejie, 
tAnunftc  trdiAre  bonA  dd  fi  jnrtmentu, 
vt  nifi fitMmuiir  InsUkdkMtiir  m  ege* 
fentm,  Kotaiuiitflneft  vcrbit*i»'«^4rtf'; 
quod  generalc  c(l ,  tam  comprehiiitf* 
dcnsbonoru  tra£^acionem  quiaepro- 
dii^alicacis  vitio  agicur,  qnam  quaein. 
dilcrccc  agicur  >  propccr  naturalenj 
animi  hebecudinemiricrgo  Imperac. 
Ptos  confiileiis  prodigis,  pro.  qtiibQS 
aAiMre  eorumaditar  fuerat,  aBqnuiil 
duxitiprofpicere  eciameis,quiquoad 
|>fiDa  ipfocum  pcrcinec,  fiiriofum  fa- 
jpiii^  e]utum*«chiiba;uciad($idii>tts» 


^H^ac  finiliitm  perfonar*  i 

m  fin.  vidcciir,  qu6<i  iiv  huic  dc  qua 
;)gi(nus,pro(piciendum  cquc  ric,quia' 
eademin  ilIo>auc  etiam  maibc  sBqoi- 
tatis  ratio  rcperiiur  ^  quia  prodigus« 
vicio  (uo  calb  cfl,hic  vero  de  quo  io^ 
quimur ,  nafura:  dcfcAui  qui impo^ 
landusilli  npned. 

Pars  auccm  ncgatiua  probacur , 
«qoia  quod  in  fiiriofo  %  mente  capto» 
^prodigo  apud  lurifiwnfiilt.  &  Im- 
per.  fcriptum  legimus^  non.-vadetov 
crahcndum  ad  cum  dc  quo  pra^fcns 
quazliio  c(V:  qui  diucrlac  ab  rllis  con~ 
dicionis  c(t  homccuius  nullam  coia 
tra^acu  Cxlares,^  lurilcoruU.mca»- 
'  tionem  feceronci  quam>credibileeft# 
quod  fcci^Tcncii,  in  hoc  qooqQ^ide. 
quod  in  ilItsficri,voluiflenrj  necvcrd 
obliuione  pr^ccrmiffus  crcdenduj 
cft,  auccnnquam  raia  aliqua  auis  im 
CcrraomUrus,cuni  mulciiinc,  vcdixi-^ 
IHQS  %  qoi  ccfi  kncntts  fov  compocef 
finr,nec  vitio  prodigalitatis  boiia  foa 
cffundantiadcorum  rannen  adminb 
ftracioncm  crafsi  funt  &  rudcs  ani4 
mo.  Qiiocirca.quia  non  tcmcre  hoi 
mini  libero  bonorum  fuorum  admi- 
nidracio  cll  aulcrenda  vbihocnon 
Ireperieor  eXpYeiToiii,  iridciar,  qu6d 
pars  haicanipleQenda  fiti  vctiaiQoii 
pofsic  per  loci  iudices  in  ca(tt'ift€l 
prouideri ,  fed  iu(la  exiftcnce  cau£i 
proco  princcps  adcundusfic.  Ecro- 
nrmaturjquiacXconcraria  opinione^ 
icquerecur,eum  dcquo  agicuctjCciiari 
nofi  poiTe  I  vc  pcodigo  1  fi&fiifioliii 
fionftattft  iic  cttcniretyhomiiieivisj^ 
ifi|jfc;teftiif  («obMnSirexprersim  nd 
rtpdritur)  proptcrinrcrdiflam  d  m<^ 
dicc  bonorum  adminj(lraciont;m,tn- 
teftabilem  mancrcj  concra  nocata  pcr 
gloir.&:  ibi  Do6i:oc^  in  1.  fi  qu^camus 
ff.de.tetftaineni<,  KFea  Mtii^ttmiLJki 
hts  4Qi  f  diobs^qiiialoqoiraeftirpiKVf 
digoi  &  pro  hacfenrentiareCoi:ql)e-> 
ri  poccfl  ,  dum  non  a  iudici  K  (ied  ^ 
PuiKipe  ptoiUfattitibicxiaiiidui  q  ucm 

noS| 
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IH}S,  procafu  illo  (ccuri;i  dcbcrc,  di- 
'csfniu.  Smc  bomini  ita  rodi  ac  fim- 
phci«  aduetiisgeftaper  eom  reftictt'- 
tionis  auxilio  cx  claufula  gencrali 
ruccurtideberc/cripric  Odd.dcrcfli 
tacinicircgr. i.parc.qu.xfl.14.  arric. 8. 
nu. 77.  pcr  ccx.  qucm  vocirvnicum, 
in  Ixum  de  indcbico.^.G  autcm  is.lF. 
deprobac  * 
\\,  De  irato  etiam  dubitari  po<^ 
teft  ,  an  quandiu  iracttndix  calora 
efterbec ,  concra£tum  gerere  pofsic » 
eccnim  ira^icicur  breuis  furor,&ho- 
mo  iratus  furiofum  facic  exicum  •  vc 
deprodigodicicurin  d.^.diuus.infin.  - 
exquo ,  geftaab  co,  quasi  k  fbriolb 
.§efta«non  videncur  valere,aut(a!tem» 
qntfi  gefta  ab eo  qtti  nacurali  animi 
indicio.aclibcro  confcnfu,qui adco- 
rrahcndu  rcquiricur,  praJpcdirus  cfl, 
dum  iracundus  cft  |  &  ica  probac  rc- 
giiJa*.cex.in  l.qoicquid  caiore  iracun- 
iiieitfide  regal.iar.  quam  Barcibi,  in  ^ 
conaadibus  exemplificac,  vc  ab  irato 
§aSd  nd  valeanc,  fccundum  rcgulam 
rcx.ibi,af  in  l.j.ff.dc  diuorcvbigloiTa 
noftradixicquod  ira  minuitdcliftum 
&  refcindic  concradum  ;  idcm  nota- 
uitg^/Cin  d  l.quicquid,  &  glo^iT.in  c. 
fi.q«isiDacus-a.qu9(l.3.  per  I.  Hciudo 
C  d»)ioblicani  ift  vedigal.  perqus 
iura4:antni6him  ab  homine  iraco«e- 
lcbradim  non  valerc,  cradic  Roman. 
Im^l.  yo8.  Volo  commcncarc  in 
ptittsipJaf  ini.Gtiliam  fuamnum  4. 

C.defniofficior.cel^mencFelini.in  c. 
l^aHlMBoa  iMi.a.  notaK  deSiti^n; 
Tiioqab  psen.tenn^p«fan.caufa  Tf  nu; 

dc  priuilegkph^  caufpnuilegtrS. 
Parifjconf.  yo.  incip.Tef^amentum, 
num.^o.vol.i. Mannc.de  cacic.&ani- 
btgcopusnc.  lib.|.  cicul.  to.  num. tj, 
ihdiiiir^oam  rencenriam) 
«pnooque  in  di|i(9icione  f4|im« 
ii^evktavis  proban^mWdecOlr ,  ctm 
qofaa^kxeftandiimilMHi  minw;  liber 
ffnioii  tBMiieBliiiv^^Hbf  la  YfitHwai 


rcquiritur.  quim  ad  concrahendunii 
quam  quia  rcgula  d.l.  quicquid»  eia^ 
qud  racioaBque  hoc,  &  illud  compro- 
hendiC)6e  ica  fentic  Parif.  d.aoiiMQb 
num.ip.  verficul.Poflrcmo. 

ji.  Pro  contraria  vero  parccfa- 
cicquia  iranon  aufcrcconfcnfumi 
cnimaukrrecdclidum  iracundixca- 
lote  commtflum»  non  eflec  punibilei 
quod  eft  falfum  |  quannis  enim  hoe 
icacommunicer  dicatur,  vc  aiclaf.  in 
1.  fi  duo  patroni  §.  fi  quis  iuraucrit  in 
a.num.i  dc  lurciurand.ipfc  camcn 
abfoiutcdidum  nonprobat,  fcdpu- 
nibile  putacmitius  camen ;  &  ic^  tra- 
dunc  gloir.rup.cicataE«&  communicer 
Doftor.quoJ  alif  volonc,  quando  ira 
cx  iufta  caufaprocedic,  vc  in  cafu  1. 
Gracchus.  C. de  adulter.  vhi  iuflido- 
loris  mentio  fit  acl  psrn^^  modcramen; 
&  ica  clTc  communcm  fcuccntiam 
ccftimonio  Mench.cocroucrf.  iiludr. 
ciS.num  a9-ceftacor<2lar.tnpradic. 
quaeft.tfo.num.5>-  Ciim ,  icaque»  im 
non  auferac  confcnfum ,  videcur  di- 
ccndum.concradum  abiratogeftum 
fuftincri  dcberc ,  tanquam  a  volcnrc 
&  conicnticnte  celcbratum.iuxta rc- 
gul.l.ficuc  C.deobIigac.&:  a^Aion. 

f)-'<  Secundd  vrgec  forci^s  prd 
hacparce,  quia  vocumcalore  iracun* 
diae  faftum  valec,  fic  vooencett  Deo 
obligac,  iuiica  cotnunem  fpntentiam, 
quamtradic,  &fequitur  Naua  r.  in 
manual.c.u.  num.£4.  verncul.Vnde 
il^ffCttr,  &pluribus  vcriusqueciaisis 
•BMftosib.  eieiti»  Tfaom.  Sanoh.  de 
j|iiltimon.Iib.i.difput.8.nu.5.  tom.f. 
approbactdem  Attthor  (uper  Dcca' 
log.lib.4.cap.i.num.£.  lacc  Suar.  de 
Rcligion.lib.i.c.^.tom.i.traftac  6.tx 
num.  4.  vbiiencenciam  hanc,vcram, 
6c  oooittQnera  dicic ,  &  communem 
TheobgDrom  omniom  in  4.  feMdSc; 
dift.|i.&  CanontAaramin  c.  dudii^ 
deconuerf  coniogatoc  cradicFrarer 
Liubuicde  BfjvMeftreU.  ia  reTpof. 

eaC 


QtpJL  T> eTrodigi cohtrai 

car.oo&fcicnc.  cafu  p>ptf  r.4.  Si  ergo 

votum,quod  absque  confcnfu.&r  de- 
libcratione  non  confiftic ,  ira  tad^um 
valec,  ac  obligacDco,  <ium  quo  mi- 
tius  agicuri  quam  cum  hominibi^)  vc 
.dixicgloin  noflra  ia  -L  <.  verb*  non 
■obligantttrfr.de  pollidcacionibi  di- 
<eendum  videtor,  valcrcconcradunn 
.  iracundia:  temporc  geffum ,  qnando 
talis  non  cft  ,  qua;  omncm  abforbeac 
animi  lcnrum.vt  in  voto,&:  iutamcn- 
to  communitcr  rerpondcturj  qu£  a 
pari  ptocediint  fecundiim  Dec.  d.  1. 
^uicquid  calorc  no.4.£riderc^.iar. 

Teiti6  probac  rencentia  Sc\x.  tex. 
clegans,  in  c,  funr  qui  opes.i^  qucft. 
4i qui  loquitur  dc  donationeccclclji: 
fa£ta  tumuicuatiu  mcntis  impuUu,  &c 
cam  valcrc  probar.Et  noa  viaecurad- 
'mittcndii  quodprolimitationepr«» 
cedencis  fciitentije  tradit  Rom*  d. 
.finguUfoSiVtnon  proeedat  in  con- 
tra^u  ad  pias  caufas  ,  per  tex*  illum 
qucm  fingularcm  dicic ,  &  fcquitur 
laf.d.  1.  li  iiliam,  num.  6.  Ci  enim  ad 
€oncrahendum  deeft  conrcnfusi  ncc 
.cum  ccclefia  fuftinccur  contraftus^ 

nondeeft»  vc  cum  eccleiia,  ica  & 
cum  priuaco  valere  debec.  Vnde  re- 
pulfo  Rom-  intcllcdtu,  Dcc.  in  d.  I. 
quicquid.num.i.  cumloan.  Andr.  & 
Buci.in  d.c.dudum.fiJ  Fclin.in  c.ficuc 
cx  liccris,de  iurciur.  iniclligic  ccx.  in 
d.c.funt  qiii  ope$»ineo  qui  itacundia 
ftliqualicer  condcatut«  opes  fuas  ec- 
cteu(dQnauit,ii6  tamen  vfque  aded 
concicacus,  vt  a  mentc  fuiflctalicna- 
tus>quo  cafu  non  valcrcc  donacio  3  & 
rubdic  Dcc.  quodhoG  idemdicendil 
vidccurin  alijs  concra^bibus.  Sccun. 
d^m  quem  intdle£tum,prior  ienten- 
ti»in  quzftione  propofitadeftruitnr» 
li,  non  alias  ea  locum  cft  habicura^ 
quam  vbi  isqui  contrahic,  alienacio- 
ncm  mentis  paiitur  pr^  ir^  impcco 
quo  cenetur. 

^4*   £go  quidcm^f  timd;  gloiT' 6c 


t4yac finiUtm perfondlt. 

Bart.  in  quacftionc  propofica  intell&i 

xi(Te,duco,  de  illo  qui  ira  motus  con- 
trahit,non  camcn  fic  ira  captus,  vt  5t 
mcncc  capcus  iit;  in  hoc  enim  inanis 
eflctquxftio  dcvalore  concra£tus  ab 

1110  gcfti  i  ciim  cerciisimum  Hc  ,non 
Valere  find  partis  conrcnfutquo  carc>> 
leconftatsquimttitecapcus  cft ;  oea 
refert,iracundiar  motu,an  aliadccau- 
fa  id  cucncrit.  Deinde  pro  reiblutio- 
ne  qu^ftionis  puto  dicendum,  tunc 
demum  non  valcre  contradum  ab 
iiacttndo  geftum,  cdm  cqhftet»  con*-^ 
craftum,qucm  iramocusgefsicamoca 
ira  non  fuiiregefturumi  &  itacum  de^ 
clarationc  ifta,  qux  eft  c  mcnteglofl'. 
Bart.Scqui  cos  lcquuntur,iliis  adhx- 
reoi  quanUis  cnim  in  ciufmodi  homi- 
nenoadcficconfehrusjquocoraDco 
merere,&  peccarc  porsit,decft  camcn 
fiifficicns  confcnfusad  contrahcndu» 
qui  naturaliseiTe  debeti  id  cft»  qualis 

1111  a  natura  incft,Jd  non  curbatus< 
qualis  rcpcritur  in  eo  quem  propo* 
nimus,  tamctli  dcturbatus  non  hc. 

5y.  Ad  quam  fcncenciam  fic  eX.. 
plicicani  ponderorcgttl.d.l.4uicquid^ 
&  l.5vff.dediuort.  vode  itla  emanari 
iAtcTixm^  Siutcquid  cdhn  irtcundU  vel 
fihvcldicituryfirc.  Qiia:  vcrbagcneralia 
func,  contraftu^  comprehcndunc* 
ficuc  ada  alia,veldi(fla.  Illaveroquse 
(cquuncur,  Nonfrius  ratum  efi^  quam  ji 
ferjhinmt^4fflirmriifmmm  'emim 
fmfi\  plan^  oftendttnc,qu6d,edi  icau 
(^undiae  oalore  cocraAus  celcbrecur# 
quietia  amocaira  celebrandus  cflcri 
quod  cxpr^miflbtraftatUjVcIaliunde 
probari  potcric,no  ex  eo  irritadus  cft, 
qued  iracudtxcalore  celcbracus  fuic. 
•  Ethacfententiaretentanon 
obftant  in  contrarium  addufta;  Ad 
primom  enim  refpondecnr,  quod  iii 
irato  vcr^  quidcm  non  dccftcon fen- 
fus,qui  fufficic  vt  cx  dclifto  ccncacur, 
quanuis  mitiori  fupplicio  plcftcn- 
dus  ,  pcieicicim  fi  iuftam  ir^  caufani 

M  ha- 


138        LMx  hoc  iure.ff. 

Iiabuict  ac  ▼ero  ad  concfabeodom 

talisconrenfus  fufificicns  non  eft^nec 
dcdclifto  ad  contraclus  vaJctargu- 
mcncum,  vtaducrtit  laf.  in  l.ciuicas, 
Iiu.a.ff.d6ert.pctac.  &  alij  ibi)*vide- 
iDtiS  01iin,prodigum,  rninorcm  (ah 
«uracoreconfticotam,8c  pupUIom>n6 
obligari  ex  contra£bu>cx  dclifto  vef6 
lictvccradidimus  fup* 

^y.  Ad  fccundum  rerpondctur, 
diucrtam  cHc  voti ,  &contradus  ra- 
tioncm}  quia  ad  voucndum  non  ma- 
ior  requin^urdeliberatio,  quam'ad 
9lortalicer  peoeandom  >  vt  cradoDC 
Dodor.eommunicer  probantes»  Tfl^ 
lere  vocu  iracundia!  calore  eminfumf 
yt  conftac  cx  Nauarr.  Suar.  Sanch.  & 
PaleftrcU.cicacis  fup.nu.55.Cum  crgo 
homo  iracus  dclinqucndo  pccccc, 
qoaooisdelinquac  fiacondi^c  eabre 
coneicacoSf  vooere  eciam  poteric ,  ic 
ica  vouendo  Deo  (e  obligare  in  co 
flacu  con(licucus,inquo  diaboloobli- 
gare  fc  poccfl  s  hxc  entm  a  pari  pro- 
ecdunc.rccundumglofT!.  in  c.muiicr 
5».  qusft.  z.  quam  iingularem  dixic 
NauarC«d4iap.ii,.nom.i4.  PrsRerei, 
quia  eum  Deo  mitiusagicur,  facilii!ls 
cumeo  contrahicur  obligacio  ,  quae 
de  facili ,  per  Dei  vicarios ,  &  mini- 
ftros,difpcnfacionctollcnda  cft  pro- 
pccriracundiiccaufam  qua  contra£^a 
iuic,vtagnoreuncqui  fcuccnciampco 
voci  vaUditate'feqoHntur. 

58.  ficqotdemiliedc(eacentiaiUa 
commonis  Cc  >  qoam  «aoirsimi ,  ae 
noftcis  eciam  ccmporibus  ckriGimi 
Patres  approbant,  illa  tamcn,  eorum 
paccdixerim,  fine  dubionontranfit, 
&  mulci  graucs  Auchorcs  concrariam 
magis  pcobanc,  vc  racetur  Nauarr.d/ 
nttm.  14*  ^qotbos  eftglofll  repocati 
'lingiilaiis  in  6«<4fdomf  deeonoerC 
coniugac.  cuius  fencenciam  veriorem 
ccnfcc  Abb.ibinu.S.ctfi  dieac,acon- 
trari»  propccr  difficultatcm  proba- 


dum,  fcquttor  Rom.d.fingul.ioS.  laC 

d.l.fi  filiam,  num.4.  qui  rcgulam  d.l. 
quicquid  calorc  iracundi^,  ctiamin* 
voto  cxcmplificant,  &  in  iuramcnto, 
Afcan.Clemcs  crai^.de  pacr.poteftat. 
e*tf  .cfieA.(«  nom.s^.  cum  (equentibu . 
proquaienceotiaalios  citatSancbez 
d.lib.i.difput-S' num.^.in  fin.  Ecpro 
illa  pcimbfacit  illud  ApoHol.adCo- 
tintn.i.c.9.  HiUremenim  dttorem  dtli* 
git  Deui\  &  voluntarium  fibi  miiitcm 
eiigitChri(lus,vcdicicurin  cnoncft, 
i^.quxft.i,  DeindCiiraDeo  dirpliccc, 
qu;  e((  peceatum,ex  fepccm  capit»* 
libus,&  de  tlIadidcotE6eleiiaftie.a7. 
in  fin.'  Jra  furor , ifSrsque  exetfskiB^ 
fhut,  'Vir  peccdtor  continens  erit  illo^ 
rum^  cui  crgo  difpliccc  arbor  ,  crc- 
dendumeft)  quod  non  ficacccptabi» 
lis  firoftos  illiu5  •  porr6,  votom  quod 
qois  facit  irse  calore  concitatos,  aliis 
nbn  fadlurus,ipfius  irzcffcdus  c(l,  &; 
quasimaizarborisfrudus.  Deniqoe» 
notandus  e(l  tex*  cuius  fup.mcmini* 
mus,  in  c  funt  qui  opcs.i^.qusefl;.^. 
vbi,  de  domacione  ecclcfiaE  fada  cu- 
•  moicoacio  mencis  impolfo  s  dicitort 
qo^d  gratanon  eft»  acque  ita  probac» 
ca  qux  irafcenci  animofiunt,  camccfi 
in  fe  bona  finc,&  in  piascauias  fafta« 
Dco  non  placere,in  cuius  bcne  placi* 
co  principale  vott  rcquiiicum  coo' 

351.  Ec  non  obftac,  (1  dicator,  ira« 
tum  pofle  peeeare ,  ergo  &  merere 
poflei  qoodvidcturprincipate  com- 
muiiis  fententiz  fundamentom  | 
vtrumque  enim  fateor,  fcd  non  inde 
fcquiiur,vouere  ilium  poffc'  quia  vo- 
tum,  non  hiiari,  fed  irafccnci  animo 
fadumabeo  qui  alias  tadurus  non 
eraci  mecitoriom  opus  efle,  ncgo.  • 
Itaqoe^  £1  qoi  ita  cenetor,  fo»  tamea 
mehtis  cotnpos  ,  mala  opera  fiicia^ 
peccabic,fi  bona,  merebic,  ica  ca- 
mcn,  fi  opcra  bonaqu^  facic ,  non 
£»€iac  ir^  eauki  fcd  quia  &  fcdaco 

animo 


abimo  faAurus  erac  |  verb.gratia,ira-> 
caieft'fiatri«  &  irc  impeta  opes  fttas 
KPNslefic  dare»  vooec,  aut  pauperibus 
di(lribuere>  bonum  opus  voucc » led 
tneritorium  non  efl:  ,  quja  iracundiz 
caufa  vbucc;  &  tamcn,  fi  dum  itaira- 
cundus  e(l  lieiunec  in  Sabbaiho  iii 
honorcm  B.  Virginis  >  mericorium 
•  opus  factc }  &  in  hoc  diftinguicur  k 
foriofo  >  U  metite  capco  ^  qui  fieoc  * 
pescare  non  poflunt ,  ica  ncc  bonia 
opcribus  quicquai^mercri ,  propter 
defe^umconfcnfus.Rcdcundo  nunc 
ad  principalcm  nollram  qu^flioncm, 
fi  pofterior  hxcfentecia  m  voco,ma-^ 
gis  arrideat  >  ex  ea  confirmacur  illa,. 
quam  in  contrafto  cum  Barc.  &  alijs 
tuemur  t  fi&  minos,  refponfiun  fnpra 
mancc. 

40.  Ad  tex.  veroind.c.funtqui 
opes,qucm,ingenuefaccor,diificilem 
duco,  quacenus  donacio  ibi  ccclefiac 
fiidatamulcuario  mends  impulfD,  id 
eft,  animo  iralcence>  vt  eomrouniter 
tncelligicur,  valida  proponicur,  ica  vc 
rcuocari  poftca  non  pofsit,contra  re- 
gul.d.l.quicquid,  cum  fup  di£lis,  rcf^ 
pondcndum  eric ,  donationem  ibi  i 
priocipio  firmicer  non  valere»  ▼tnon 
valet  inter  prioatosificat  nec  coiitra- 
Aos  alijirxcalore  gefli ,  redperreoe>> 
rancia  po((  animum  fcdacum  eonfir- 
mari  in  cafu  d.c.funt  qui  opcs,  vt  ad 
Ccx.ibi  pr^fcnfit  Parif.d.conf.fo.nu. 
penolc  voi.z.Cui  addo,ecclefia;  ibi,& 
fMae  caofic  priailegium  in  hoo  volo^ 
'  qu6dibla  antmt  ab  ira  quieicenris 
perfeuerancia  donacio  confinnetoc 
abfquc  alia  ratihabittone  illius ,  qus 
incer  priuatos  requiritur  ad  Brmitate 
coru  quz  calote  iracundix  ada  funr, 
iuxcad.l.quicquid.Qu^quidem  rati. 
liaNrio  ibla  tacitornicate  in  praeiodi^* 
cialibos  non  tndodcnr  ,»fi:d  vei  eiB- 
pceflainteroeniredebecvel  fa£^oaIi- 
quo  pofiriuo,quod  cum  raciturnitate 
lequiritur  adpccfumpuoocQi  cdfca; 


H^ae fmihufn perfonar.  i 

fus  in  prxiudiciaiibVs ,  iuxca  cradica 
per  BatboMnKqttScdoiis,  n.i58>ver& 
icemrecond6.tf.fi>luc.inanim.  Ac  ve- 

16  piecatis  fauore  lola  petfcuerantia 
praefumptam  inducic  racihabitionc  in 
donatione  ecclcnx  fada  calorc  ira- 
cundix,vt  reuocai  1  poileanon  poisiti 
&  in  boc  pietatis  tauor  confillu  in 
Ipede  d.  e,  fiinc  qui  opes.  H^o  is 
iraco. 

4r.  In  ebrio  cerca  ei^  concluno» 
non  valcre  quod  agic ,  canquam  adla 
ab  eoquifu.xmcnris  compos  nqncd; 
ebrius,namquc,  amcns  cftjC.a  crapu- 
U}de  vic.&;  honeilac.  clencor. c.vnui^ 
qui(que.aa.qufn:.4.  Vnde,necool»> 
craftus  ,  neocellamencumqoodqOii 
ebriecatis  cempore  feceric,  faftmebi- 
curj vc  in  cotradu  norauitglbfT.vcrb. 
quod  cbrius,pcr  tcx.  ibi,  in  d.cvnu^ 
quifqucRip.in  i.  iscuibonisinu.  if. 
*ft.de  vetbor  obIigac.&  in  macrimonio 
loqoenstcom  dtarisab  eo  tradtt.Co« 
oar.de  rponfaI.i.parc.c«i.iu  fin.Sacfa« 
dematrimon.lib.i.  difpuc^.  num^iy» 
&  fcquenci  i.  com.  &  in  tcdamenro 
Bald  d.c  a  crapuia,  &in  c.i.  in  fin.do 
cedamcnc.  &in  vtroqae  tradic  Dea. 
conr.ii.z.In  prxfenci,poft  inicium.  .. 

Nec  exddidoebriecate  eommiflb 
tenecur  c.  fiind>  o.  inebriaaerunr,  i 
quariLr.quodcamcncfl  mtclligcndfi 
quando  fine  culpa  fua  fa6^us  fuiffcC 
cbrius.vc  crad/t  Clar.  in  praft,  quarft» 
^o>nu.ii.  aliaspunicndus'  eftnonca< 
nieo  ordinariadehdi  pxna,  /ed  extra» 
ordinaria,  quia  ecfi  ebriecas  ekcofecil 
dolodelidi,non  camen  excu^acol*» 
pa«&  ita  exPla^a  lib.i.  ^cli^lor.c.jo. 
nu.F.&  Mcnch.  controucriiar.  iUu^r. 
c.9^.  nu.51.  communc  rcfcrtClar.d. 
num.i£.  Sed  &iliud  quod  do  nuUic»* 
te  ooncrados  didtor ,  accipiendom 
eft^  quando  ^brios  talem  pariebator 
menrisdefedum ,  vc  alienacos.ah  ea 
cfTec  i  quod  ex  di^is  ab  eo,  &  fa£lis 
alijscafl(  Ccmpocis,60Dijci  porcrit.^ 

Ma  4t>NunG  • 
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42,.    Nnnc  vltimo  loco,<ic  furdo 
&  muco  vlcima  rcflac  quxflio  ,  qux 
oum  cafuuro  di(lin£^iono  expcdicn^ 
dacrir^&primus  ncdeilloquivtrum- 
•quemorbum  inaciuitace  pacicurjqui 
nullum  contradlum  gcrcrc  potcft, 
proptcr  dcfcftum  iudicij,  quo  labo- 
;tat  ad  cclcbrandoscontradus,quoru 
Confcius  cffc  ncquir,  qui  (ic  a  natura 
impcdituScftjVt  traditglofT.in  dona- 
.tioncloquens,in  l.qut  id  quod.^.mu- 
tus,  vcrD.donarc.ff.de  donat.  quam 
/ingularcm,  &  vnicam  rcputanc  Do- 
ftor.vtdicit  Gom.  1  tom.c.i4.nu.25;. 
gencralitcr  in  omnibus  contradlibus 
cam  accipicns    qua;  fcntcncia  vcrd 
eft  1  quanuis  Cald.in  1.  fi  curatorcm 
vcrb.cum  no  abfimilis,  nu.f  9.  vcrfic. 
Sed  nihilommus  contrariam,vcriorc 
putaucric,vc,ncmpc,  mutus  &:  furdus 
a  natura  contradlus  omncs  qui  folo 
conicnfu  perficiuncur<cclcbrarc  pof- 
riCjCXcepca  donatione,  in  qualoqui- 
turglofl.d.^.mucus,  Etmoucturma- 
trimonij  argumcnto,quoJ  potcft  co- 
trahere  mutys  &  furdus  a  naturafi. 
inul,  fi  habcat  intcllcdbum  ,  &  (ignis 
illum  dcclararc  valcac.vceft  commu- 
nis  Dodlorum  traditiopcr  Ccx.  ibi  in 
c.cum  apudjdc  fponfalib,vbi  Prqpo- 
(it.num.j.eommuncm  a(reric,&  plu- 
ribus  cicacis  fequitur  Sanch.d.difpur. 
8.  num.ii.  verncuI.Cxtcium,  ac  de- 
nique,in  matrimonio,&  alijs  concra-' 
ftibus  qui-confenfu  perficiuncur.ide 
2quc  cradidic  Aior  indicucion.  mo- 
ral.lib.^.cap.14.  vcrficul.  Secundo,iSi 
j.com.  Quodcamcn  argumencumad 
contra£tus  glios  non  concludiC;  quia 
incerilIos,&  matrimonium  diffcren- 
Ciz  racio  e(l,  quamadducic  Sanch.d< 
loco  nu.i4.(jcuceciam,quanuis  con- 
trahere  macrimomium  pofsic,  ceftari 
non  poteft  I.  difcrctis.  C.  qui  ccfta- 
iticnc.faccr.  port".  ncc  quidcm  ad  pias 
cau&s,  vtcradidims  incommcntar.l. 
i.C.dcfacro(an£k.  ccclcf,  1,  part.  f  5. 


num.8.  vbi  differentiz  rationem  ta«. 
tcr  matrimonium  ,  &  tcftamcntuiH 
eciam  ad  pias  caufas  conditum  afsig- 
nauimus. 

£c  non  obftac ,  mutum  &  furduitl 
a  natura,inccllc^u  non  carcrc;  fuDt 
enim  ,  &  non  rari  quidcm ,  qui,  ec(i 
vcrcquc  morbo  laborcnc,pcrfpicacis 
animi,ac  iudicij  funf;cXquo  vidctur, 
qttod  gcrerc  pofsinc  contradtus  quf 
confcnlu  pcrficiuntur  ,  fieum  fignis 
pr^ftare  pofsint  :*rcfpondctur  cninjj 
illudanimi  iudicium  « tamctfi  natura 
ipfa  aliquando  pcr/picax  fit,  &:  acu- 
cum.quo  huiufccmodi  homo  pollct» 
adiutum  non  cnealiquohumani  cd> 
mcrcij  cxperimento,quod  cx  audica 
cft,  &ad  cognitionem  concraduum 
neccfTarium  eltiatquc  idcocclcbraro 
non  valct  adtum  qucm  ignorat  pro- 
pccr  defcdlum  organi  obic£lum  in- 
tclic£^ui  rcprxfcntantis  ,  vt  cXpIicac 
Vanc.de  nullit.  procefT.  titul.de  nul- 
ht.  fcntcnt.  cx  inhabilic.  fcu  dcfc^* 
mandac  num.zj.  Quod  in  matrimo- 
nio  fecus  c(l}  cuiuslubflantialia,quia 
^  naturafipfa  func  ,  naturali  hominis 
intcllcdlu  facili^s  apprchcnduntur. 
Denique,  non  qualcqualc  iudicium 
fld  agcndos  contraftus  fiif^ficit}  vC 
conflat  ex  fupradidtis ,  &  qualequalo 
fcptcnncs  habcnc ,  ncc  camcn  con- 
tra^tus  cclebrare  pofiunc .  Quarci 
quanuiscgo  in  d.I.t.  parc.l.  $.5.  aliud 
agens  incidentcr  fcripfcrim,  mutum 
&  furdum,  fiuc  a  cafui  fiue  a  naturaj 
concra6tus  omnes  cclebrare  pofiTe» 
tcm  maiurius  cogitanti,&  cx  propo- 
(itonunc  agcnti  (cntcntia  iflavcriot 
mihivifacflin  coqui  a  natiuicuce  fua 
rurdus&  mucus  efl. 

45.  £c  huic  dandus  eric  a  iudice 
curacorpro  adminiflracionc  bonoiii 
illius,ficuC  &  illi  qui,  ccfi  ex  accidenct 
morbom  huncpaticur,incelligercca- 
men  nihil  poicH: ,  auc  inccllcdutn 
figniscxprimcre  ncquit;iuxta  l.fcrao 
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tiadic  Gom.in  Taur.  ooin.itf.  6c 
«nfeoiii;var.c.tf.  nam.^.  &  coiti.«.ci4« 

nu.r  9.  (ingnlarcm  tex.  illum,&  com- 
rouncm  pcc  cum  rcnccntuiOi  vbiquo 
^^licens. 

44.  Si  verdi  aliquis  pofl  didifci- 
lam  humani  cemmerci}  experieii. 
liam  furdus  &  mucos  cfFedu»  eft 
oonfenfum  fignis  exprtmere  Taler» 
concradus  omncs  cclcbr.irc  potcfl, 
exccpra  flipulationc,  ad  qu^mvciba 
rcquiruncur.vt pcr  Gom.vbi  fup.pr^- 
Iertim.d41um.a9.fif  ceftaii  poceft  fier- 
aftra  ibrma  oooas  lufliinian.  conftim. 
tionisin  i.dircrecis.C.qui  ccflamcnt. 
boer.  pofl.deqBo  dixiaiiusd.f  3.  £c 


dus»  8c  de  moliertf  loxoriosd  vioence^ 

ad  incclleduml  &  molteri  ff.ctecura- 
tor  furiof.  &  de  vidua  irnmodcrati 
bona  fuacxpendcnCe.ad  inreilc^ftum 
Rcgia;  nodrz  Ord.  lib.  4«  titul.finaL 
dixtmus  d.3.p4r(.l*i<}.a.£c  aaAuiori, 
,&  guiofb  interdici-  hoaiipo6tc>agic 
Rip.in  ].is  chii  boiiis,siom.ti.flea3.C 
de  verbor.  obllg.  in  illd  cocrarias  re« 
fcrtopinioncsf  j  8r  in  ifld  afiirmariu6« 
&  indubitanrcr  refpondct,  prodigum 
rcputans  qui  gula:  modum  nc(cit  im- 
ponere.  £go  pciorcm  prodigo.cuoi 
daco  I  coius  deos  irencer  eft ,  vc  pef 
vApoftoUd  Philtppea£s« 
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myrmt.  r<»  „  f^unr,  &clim*Utnam  m 
\  ft  jultt^ttnt  ell.i^dtunem  Jiki 
(X  (duf» fiieiuf$t»muflut  «/m, 
Vdki*m  (etutmmifiilti  mif' 
itont  iuv4ntur  j  c^MNlMl  m  jmtmh' 
[cuntltfHfeffunt. 

rdimnf  mtptitne  qut  cemfettt  ntttM^ 
W  fettSl  ftdtu^  Ulm  'y  qnmuU  at- 
teftienet  debiteri  frimtfgli  (emftttnttt 
ttmfetMtt  ttim  fieiiigm  iUtiu  ,  trMli» 


f«  ■  mMntei  miiUttbfrt  titietu  ImerufH 
ehlif^ttiene  tfud  (rtdittren  ho{  i^nordH- 
Um^ffKMtter  iUi  tklti*tur.  Lt^n  mdndd- 

tur. 

4.  Mtaudm  alicKi  ie  mdmUte  mvfiim. 

dtgdmrsiit  emn  txfenei  effuMter  ftfiit, 
ini/iuitm  MiMifiiMirfbtNitfMir-iNilMi^ 
ti§f$fie4ert£tithh 

VtUn^ni  txcepttt  Ueitm  ncn  hahtt ,  qutndc 
muUerpr»  dtit  miiUerit  gUettut  ^ufutt 

ftlfttftsmikSktmi^t044iaU9& 


ti. 


u. 


in  cejibw  *iijt  ^temifmii  trd^Utntitir» 
Jtifhtur  glejf.  cemmunif  ftmtntia  fro' 
^»f,  muUtrem  VeUddni  bentficitftgtn' 
mnfior.  stimeiUfftur  tfiumigtmitniUi 
ieilhfl^  WiMindMkettrHenitdfrir 
fnmdtur^  mim.7iMt  imfienmirirmeim 
renuntiet.nu.i* 

MnUtr,  deiputi^i9r  Ht  h^Unmtm  fitl 
-  tertmntnfiiit  de  btnffiii»  Vellmmu^ft* 

tereftftity  Jtfuftr  hec  netariut  interrtff^ 

tnr.d.nnJi*verfiitd.Std  dtfrddi(^n. 
tn  quefiitm^  wm^tt  FiMwf  kimfiei»  ri* 

minttnre  raUtt,  Bm.fimtmit  m^liUm 

rtfmur,&probatur. 

Rejfendetur  ttd  ttxi  tn  t.finnl.f.fin4l.f.Ml 
rdfawe.  &  imelBfft»  iB  rtmmttmitm 
pBiem  miMt  i  mnUere  ftHUtemtnm 
iUntifttm,  vd  in  pnpgrateriji  tlliut. 
liMbir  etutm  niitartnt  tmerctjtttmm  ftfi 
Htmmim  immim  •  rtfetittm  mtmiti^ 
eximetttfitwt^lKtititkmk  atmmiMiit' 
kidt* 

tidtum  tfi  pndum  it  merude  dtqud  rtu- 
ikmiifdimfmnitttni^tt 


i^i        L. Ex  hoc  itire.ffJe  iuBit.d^  iur.    zf  . 


15. 


16, 
& 

V- 


10* 

li. 

xu 

*5- 
»4 


XG. 


»7- 
18. 


iAklitr  intmeluonti  ftu  c<tuf4  nicrudtm 
aluiium  feu  preiiMm  mtpiem  ^  l'tllcisni 
4uxiltp  luuart  non  poUUyjtcuHdu  lut  lottf  1$, 
mune,&  jintiquum  nojlrum.  tiuodlegc  no- 
u*  abrogdtnm  esi  in  Ord-  lib  4  ntul.  6 1. 
finaLiUius  T4t\o  ^fsi^njtur. 
Aduersus  prdfumptiontm  turis  (jr  de  iure  )0. 

4dmitiit«r  probatio  ni(i  per  aditerfe 
pdrtii  coafeliuntm'  Et  difcutitur^n  mu-^  }l> 
litr  4dutrstis  (onfefuonem  dereceptitnemer- 
(tdupro  inttrfefiitru  in  injirumento  (on- 
ttntam  audin  debeat,  vtiens  probare  con- 
trarttim  Et  nu^tf.  31. 
Agitur  depretio  feuvalore  rei  pro  qua  mtt- 
litr intercefstt  i  &  tnbusreUtiicpiniombus, 
mtdiA  eligttur,qua  Bald.fuit.iudicti  arbitrio  ^ 
ko(  reltnquem .  * 
Huher  cum  marito  ftmul  fideiubtm  ,  pro 
patte  fua  nontenttur,  ettamlUnttturt  no- 
firo  Regio.  Et  refpondetur  ad  Ord'lib-^-tit. 
60  iH  princ.nu.t^.  34< 
Traditur,  quid  operttur  muUerii  confenfui 
maritopTifiitHiin  alienam  caufam  MeiW 
benti,  adiui  nojlrum  Regium . 
TradituT^mulitrtm  etiam  aduersus  ?rinii-  3f. 
fem  i  (rfifcalm  debita  Velleiambeneficia 
frui,communiiurey  &  Regio  nojlro^nttl- 
Itlta  Ord  d.titul.6o  tnpTtrtc. 
E)e  nouo  Autbent.  iure pinguius  prouidetur 
mulitri  inttrcedcnti  pro  martto ,  quampr» 
extranto. 

Multtr propriam  rem  tgem  omnes  contra- 
Bus  celebrare  potefi^  tttam  cum  marito  ex- 
ceptz  donatione. 

Dt  mort  altquarum  genttum  apud  quat 
rerum  txternarum  cura  ,  rti  famiiiarts 
mdmiHifltatiomulterihus  tn(umbit,vt  apud 
/Egjlptios. 

Dt  CafitlU,  &  Regnorum  aliorum  {egibut 
probibenrtbui ,  ne  miilier  ahsque  maritt  h-  4I» 
(tntid  cofhraHum  ^aut  quaft  contralltm 
vndt$bligttur,ageTe  pofiit  Quodapudnos 
confueiudint  rrcepium  efi. 
Confiietudims  ,aut  fiatuif,ntmulier  abfque 
mariti  (onfenfucontrafiusgererepoffit,du£  4».« 
traduntur  ratienes^&pollertor.qua  mari- 
talem  refpicitrtuerentiam  &  obedtentiam, 
magis  probatur. 

TradituTy  in  terminn  prtdicld  confuetudi- 
nis ,  nec in  cafibui  aliki  permtfstipoffe  mu-  45« 
liertm  inuito  manto  fideiubtre. 
Vrobatur,quUntc  deparapbermilibuipofsit 


J7» 


39« 


40« 


mulier  iHHqtttm  alienaretbfqutmtrito/x 

Regni  ionfuttudint 

Traii:ur,  in  terminis  confuttudinii  aoflrn 
nonpofiemulterem  abique  murtto  lurtdi- 
tatem  fibi  delatam  adtrt ,  tepudiare  veri 
po(!t* 

An  mulitr  mgrito  inuiro  eletmofjnai  facert 

poftt. 

Quando  lex  obligatitm  refifitt,  net  vatnrg- 
Its  obtigatio  orttur  ex  contraQu^quando  vt- 
ro  UjH  reliflttyuequt  afiifiit.natitraliioritur, 
ftcundttm  Bari  .cycommuntm. 
Probatur,  tn  rerminn  confnesudimi  nofira 
mulferem  tncenfulto  manto  contrahentem 
»ati-ra!iier  obligart. 

ttdetufiorinterHenire potefipro  muliere  fitii 
marito  contrahentt ,  &  eificaciter  obiiga- 
tur ;  comra  mulierem  vero  quamiii  pro  t4 
foluai ,niiUam  alum  quam  ngturaitm  obli 
gjitunem  jcquirit. 

Mulnrftne  nuritt  conftnfu  contrahendo, 
apud  nos  tnforo  confcmtieHHCur  pnfia. 
re fidem  &  qujttttr  boC  fit  accipitndum, 
dtdaratUT  tn  verfie.Uavero. 
Agitur,an  fponfa  libere  contrahere ,  &rtt 
fuai  atienare ppfiit  ante  fecutat  nuptiat.ftnt 
confenfu  fpottfi;  &numer.fequentib.  tipo- 
niturrtfolutio  ««,41.  VxoTtiapptllattontt 
an  &  quMdo  fpottfa  venut.  d.  num.  jf. 

Cenfuetudo  nofira  mariti  (onjtnfum  rf 
quirtns  in  (ontrailibut  multerum  ,  fauord- 
biltf  efi. 

Sponfus  («mptllerepotefllponfam  ad  fponft- 
UoTum  fidtm  prtflandam  tttam fi  ftue  turd' 
mtnto  contraila  fuifitnt. 
Alienata  adebitore  conditionali  tn  fraudem 
.aeditorii,extflentepofitaconditione  r..  014^ 
ripoffuntabeo. 

Refoluttur,quiid  fponfa  antt  fcctttas  nuptrat 
libere  ret  fuaialienare  potefi  modhfraufab- 
fit ,  firaude veri  interuenieme ,  reuocare po- 
terit  marituiex  Pratortt  ediflo  quo  alienatd 
in  fraudem  (redttorum  reuocantur. 
jTAfiatur  quaftto  dt  muliere  coniugata  (ui 
dliqutd  iatuin,  reliclumue  futt  eacotiditit* 
ne,vt  ipfa,  &  non  maritut,  habtat  admtnf' 
firationem  tllius.Et  numer.fequentib.Refoi- 
mitsirnum.4S.&4  6. 
Conditio,aut  modus,qua.  quivi  botiit  m$- 
rtbus  adutrfatUT ,  e  tefiamtnto  rtijiituf, 
litmtn  cendittontj&tHodotmpofitbtli. 

.Modiu 


Gc 


44» 
4«- 


4ft« 


$th 
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55« 


hMBnitdieclus  rtti*tur,conditio  verh  eii^- 
(tmodt  vitidt  itmrtctHm  d.Bu  4}  mfitm 
(lUQdttim- 

Muim  qu  foKm  Ugfiiu^y  ma  dtiutmij 

ummUum  importat ,  non  efl  dli^jtorius, 
ftd  dilpofitio  facia  jub  eOfVtpura  luduatur. 
Modus  4Ut  condtttt  iH  remuliett  denat4,uMt 
ltgJita,vi^m  'mfMmjit^  &  nmtftrti- 
Htat  ad  (onihgalem  bonorum  coinmuuto- 
nem  nec  maritui  adminifirart  eam  fofstti 
jed  (9U  vxor^  quaudo  vMtat  £r  »«  47. 
rnfUUtmr,&di^tmti»  qttiUw  dt  empby 
tmR  mmindtums  qiiam  mulitr  bjbtt,  an 
itd  eam  warito  inctnjulto  nemtnare  fojut, 
fi^mtRtoMi  confuetmltm*  Stftluitutfmit 
tnfmimmlbnSitnt^.49 &ftqueHtib» 
AH  mutHtr  tfftefit  patrtnd  pefsit  ad  um 
frafentare  abfqut  marite  ,  variant  DoSttm 
Stiradiiur^iutrfam  tfft  i  aufam  praftnt»*. 
tmmti^mM  mmHMtifmi-nimnfkpm' 
jim.d  nu-.^S'  .... 
Jraditur^  noH  ptffe  mutterem  fini  mariti 
(oafinlu  neminareadtmphjttufimptr  altit 
iiterVmt  irreuetahilner,  luitnenam  ei 
referuaiione  v(mfruSui,'St'faiiinmmt'' 
(boiibr.&mm.iU 

MuUtf  m  ttftmnentt ,  &  per  nSam  iuiif 
,  .fivei  (irbitrit  fut  reuet^ibUtm  nemtnare 
potfjt.  itern,  dtnationem  cau^i^fttiifaii 
nunti  ionfenfuffuere  ptteft. 
Menatbui  fint  praimi  ctnfei^u  utnptteft 
mminure  aden^hj/tenfiu» 
An  confuiiuda,  aucjljtutum  ntmuUerabf- 
qut  matiti  tonltnju  uurdbtre  ftjsu  ,  tUt 
gblenteliget» 

In  termims  iiSaunfmudinis,  (tnrrMSui 
ftne  mariti  ui^lt  iuuilurt  Ptitturgf 
fius  valet» 

Pti^mdifireutidtutmemttrmmuiium' 
kmmiltter  geftum  tlbfemmarito  &gf 
Jium  vtiltterdmmmwitumtA^^tlttfiit 

(juo  (ekbratur* 

Mulitrabfque  mmtttftttmettmm  Matt* 
trsetum  unftitutn  mufmft  \  &ngAmt 
eft.vt  qued  quis  ftf  ftjjttm  tmft^iftr 
aliumnenfefstt 

Si  mtritut  iniufli  retufet  fraftanunfm' 
fum  vxeti  nd  centrabendum  ,  tuitxudim 
Mufacognita  fupplert  tUum  pttejl. 
Mulia  ,  qua  centrubere  non  pottfl  abfqug 
mmiti  un^nfu,  iir  iuiicit  quoque  finemf. 
tl/innmtmtJmitmm  ^umkb  ittinmint 


*4J 

imbiliter  ifi  imnm,iu  m^fiqtumii 
$9»   itm,  umra  marttum  ad  tnefiam  nrgi^ 
.  ttm  agere  pettji  i'o  tnuito  ad  r^tendam 
dtttm  i  &  tefttiiam  tx  bec  (ufiteudtfitmT 
,  ftrarefeteftjnentmnmuiieiuni    «  .  • 
^0«    Mulier  abfente  matite  tU  iuduu  agere  ft^ 
ttfi  tx  (atifa  deliiti  in  fe  loifimifi,  vtltort' 
tractus  a  Je  gefit^  (uni  piru  utum  tii  tu  me* 
^fet\& uuffemurttei  netfretimtkUMriA 
(onftufu  in  tuitcie  ege  fet^. 
4l«    Multer  ad  negotiu  mandatum  a!teri4tf  fuf' 
eifertfeitfi  abfqut  maritt  Jiiemidfj&  itjii 
ftr  tm  ule^ukt  iiffu  m^mfndm iuA^ 
titmMiU^iturmmuUttrii 
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MVHerem  omiies  «ontni- 
d.us  gerere  poiTe «  & 
illis  cfBcdciter  obligari  i 
.  pxo  ccrto  cfl ,  praftcrquam  cum  alic* 
hamin  lc  (ulcipit  obligationcm  j  ad* 
ucr&us  quamnota  Vcllciani  Scnatof- 
conlolci  excepcipne  adiuuacur.  Quai 
etiamin  coAfcieQtis  feto^ti  potcfti 
iecund&m  Bart.rententiMni  jii  extra- 
,liagant.  ad  reprimendum  i  verb.  de< 
nuntiationcm.col.  i.num.t  ^  Abb.irt 
c.quiapleiiqueqii^ft.8.  num.  iy.  de 
immunitac.ecclcriar.  Tiraq  dc  lcgib. 
conntibUilib.gloC^  num.itf.  Gom.A. 
tbm.cap.  i  ^  num.i  6.  idem  in  l.|.Tanrtf 
lium.u4.  Gutierr.de  iomnieor.con- 
.  £rmat.i.parc.c.lo.num.f.Aliiied.l.9.- 
num.z.  titul  5  lib.  nou.  rccopilat. 
.Molin.dccontra6lib.di(pur.54o.  pau- 
.16  poftprincip.&  cumalijs  ab  eo  ci- 
tftrif  'Sanche«  de  (nacrimon.*  com.-  f.- 
lib«4.dirpoc  9.  num«t4.verficol.  Dixt 
confulro,  pofl  oniae»  LcfT.  lib.  x.  de 
iuflir.c.t8.djubic.£.num'i5*Rationen% 
afsignauimus  fup.in articul.dc  filiofa- 
mil.circaprmcip.  pro  diffctcntia  in* 
ccc  Vciicianum,  U  Macedonianum 
M  4  ^enacu»- 
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Sjnatusconfulcuni  inatiiinx  iudicio. 
£c  hocquidcm  Scnatusconfukofra' 
gili  mulicbii  fcxui  prouiCuni  cxtat,fi- 
ue  illaepro  alijs(idciubcanc,nuc  quo- 
Itbec  alio  modo  aliotum  in  fe  fufci- 

f iant  obIi^clones.l.  a.  §,  fiqal.  ff.  ad 
enat.confult.  Vetteian.expliGat  An- 

fsl.i.n  jicem  (I in  iudicio»  num. i j»  in^ 
ituc.dc  cxccpc.  quoinloco  VcIIcia- 
ni  exceptioncm  ,  as  maccriam  lati 
profequitur. 

a.  Kcciolilmfflulieres  quac  eo> 
fca  Senacasdbnialcamincerceirerant» 
led  9t  fideiuffores  earam  ,  eiusdem 
SenacitsauxiUo  adiuuantur  reftituta 
credicori  a£lione  aducrsus  priorcm 
dcbicorcm.l.d  mulicr,  in  5.^  (\  ab  ca 
muliere.l.quanuts  ^.interdum,verfic. 
Sed  etfi  is.  iF.eod.  cicoU  ad  VeUeian.  L 
mulierem  ,com  leg.  (equenci.Ceod. 
ticul.  Ecgcnerale  eft.TCexceptbnes 
dcbitoribus  principahbus  compctcn- 
ces  ,  illorum  fidciuflToribus  quoque 
oompccanc  i.i  ^.qu£  oncrandar,  vcr- 
ficul.Ex0epcione5fFwquar.rcr.a6lb.non 
jUtJ.defen&>aes.C4e  exoept.  idqud 
cdam  debicore  ipfb  ptincipali  inuito 
Lomnes.ff.de  estoepcionib.  1.  fi  flipu- 
Ucus  cfTcs.l.cx  perfona  ff.  dc  fideiuf- 
forib.  quod  de  cxcepcionibus  illis  ia- 
tclligicur ,  qux  proptcr  rcm  compo- 
tunc,  cuittfmodi  cil  ida  dc  qua  agi- 
mus ,  qosB  cocam  ab  inido  obiigacio* 
Aem  eiidit  d.Uimolierf  fi  abeamo-  - 
lierci  fuotenim  qu^dam  quac  debito- 
tis  pecfonar  coh^renc  ,  cuius  incuicu 
dat.T  funccuiusmodi  cdillaquz  ma- 
rico,&  ccrtis  alijs  pcrfonis  competit» 
ne  conucniancur  vltraquam  facere 
po(sinC}quae,quiapcribna|es  fimt,  iii 
idetoiTores  non  craQj(|pit-L  excep. 
CfonesquaBperfon^.in  princip.  fT.de 
cxceptiooib.  I.  ettl  HdciufTor  ff.  de  re 
tudicac.l.verum,  verficul.Videndum, 
iF.pro  f9c.prof6quitmr  BarboH  agens 
defi^i|0bre.nci^r|tiiii  Lmarirom  ex 


£iblac.  macrimon.  . , 

j.  Conftat.iraquc,  mulierempro 
alio  inccrccdcnccm  ,  ac  fidciuflbrem 
mulicris  ipfius  incaufam  alicnzobii. 
gattonis  fufceptum  efficaciter  nou 
obligari.  Ex  quo  apparec»  non  efie 
obligacoriom  mandatum  intcr  mnj 
licrcm »  U  fidetaiTorcm  cius  in  cafii 
iflo  cclcbratum ;  cum  fidciuflTor  cre- 
ditorcm  apud  quem  pro  muliere  in- 
tcrcefsic,  Scnatusconfulti  auxiltoex* 
clodere  tt&c  polsic. 

Qoinimdi  nee  tali  laandaco  mm, 
lier  tenebitur  etiam  mcafa  quo  fide* 
iuffor  efficaciter  creditori  obligare- 
tufiqui  calus  cucnit  cum  mulicr  man> 
dacalicui,vtpro  alio  fidciubcat,&  ille 
implcns  mandatum,apudcrcditorcm 
hac  de  re  ignarom  incercedit ;  quo 
^fo » fideiuflor  qui  conrempladono 
Atmandato  multcris  interccisic ,  effi. 
caciterobligacur  l.fi  fidciufrores  1.  ii- 
nal.^.fi  mulicr  i.flf.ad  VcIIcian.  &  ca- 
mcn,  n  ob  cam  caufam  aducrsus  mu- 
licrcm  mandaci  iudicio  concendata 
mepdone  repeUetor  d.  f.  fi  molier» 
vbi  cex.expre(rus,  icin  l.quanqu^m, 
in  princip.eod.cicul.  Quod  vltimum 
limicacur  st  glofT  fub  dubio  cameti,in 
d.^.fi  muitcr,  vcrb.  exoludendum,  vt 
lionprocedat  in  cafu  quo  maiidaca« 
tius  nefciuic ,  mulierem  in  alienam 
obligationem  iftandafle  t  tonc  enimf 
inqaic,fert^  non  iooacur  muUer,ie^ 
qountor  ibi  Barc.  &  Fulgof.  iuftam 
aiiquam  ignorancix  caufam  in  fide- 
iufrorecxigcntcs,  vt  aducrsus  mulie* 
rem  iuuctur.Forcicer  camcn  huicfen- 
ccndf  obftactex.  ind.  1.  quanquims 
vbi  inprsNlifto  iMfiitdooec  Paplniair. 
fideiuuorem  noUam  replicadonem 
aduersus  muIieremliabere,qOiafiiftl^ 
inquit,  non  potefl  ignoranciam  prz- 
tcndcrcjcx  qualurilconfulti  rationCf 
iunda  leg.  prxcedcnte  deprehendi- 
cur,  com,  qni  molierts  roandato,pro 
alicna  obligadone  apud  (credfcoreoi 

haiaio* 
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Jldioice  tnftndad  ignarutn  interce&it» 
niUUfiiAi  ignoraiitfa  fotfe  exco&rii 
qu^maigtSta  creditore  exafitis»  con- 
iqi  mulieteai  Mox»t  matidAti  polsit 

tipcriri. 

Qiure,  pro  rcfolutione  difficulu- 
tisiflius.qu^  nimis  vrgctconcraglor. 
fen(cntiam,diccndum  eil>mandata- 
Homfidefttbentem  in  cafo  pr«di£tOi 
fola  fadli  ignorantiA  oon  pofTe  iuoari 
aduersds  muliercm  mandat(icem»?t 
e)(pre(se  probar  teX-  in  d^  1*  quan- 
qu4m  «  &  ratio  eil  >  quia  in  tali  cafu 
tiimis  lupina ,  nec  tolcrabilis  cifet  fit- 
€ti  proprij  ignoracia;  quomodocnim 
llle  ierendusefti  qui  prxtcndat»  ib 
tocfciuiffei  mulieremiibimandaiTctVt 
pto  aliena  obligatione  interced'eret« 
fi  hoc  ipfum  mulieris  mandatum  »  vt 
proalreriuS  obligatione  intcrcedetct, 
itirccpit.&  adimpleuit.'IdeO|talis  fa^i 
Ignotantia,  quia  tolerabilis  .Hoti  ei^ 
lioH  permittitor  allcgari  >  iokta  d.  1« 


»4t 

namquc  )  ignorantix  cau/a  fatis  dtU 
prehenditor  in  lllo,  cuios  igliotatatld) 
dotoA  molietis  petroafione  citi&tA 

ptOponitur. 

4,  Ncc  huic  difsimiiis  efi  oafu^i 
cuius  mcminit  Fulgof.in  d.  Ci  mu* 
licr,  ad  intcllcdum  icx.  ibi,  citm  mu. 
licralicui  mandat»  vcmutuampccu- 
mam  altericrtfdatfdihnlabSiitt  m4iti|0' 

Iiroptiom  fottm  oegotilim  geti  ^  vti»- 
itatefti  i  isi  hamquc,  Q,  quia  motieris ' 
mandato  obediuit ,  aduersus  illanl 
agar,&:  iUa  SenatuSconrulticxccptio* 
iicm  opponac  >  rcpcilcndus  eric » niil 
oppontam  exccpttoncm  doli.rcpli- 
catioite  eiidatf  molietem  fitls^  petm> 
filtet  Acdetts»  Vbi  iret^  tnuliet  ipfa  A\ 
credicore  muttlatctur,  alij  po(leacr<^#. 
ditura,n  idctcditor  ignorauit,  Scna- 
tusconfulto  locus  non  ctic  I  fi  muiiei? 
tanquam  l.vir  vxori,  itl  Vctiicul.  Nco 
id  contrariilm>fijul  Vell(!iail. 
Conftat»  itaqoe»  ex  pnedidis>toti# 


l|oanquam,qu2  ad  hocquotidie  alle-    lierem  qu2  alterimandar  in  alienaiil' 

gator.  Quod  fi  mancbtarij  ignoran-'    caufam  &  vcilitatcm,  cfficaciceri^oit 


eia>  mandatricisdolo  caufaretur ,  vi. 
delicet,  quiamulicr  illi  mandauit,vc 
proaiio  intercederec  >  affiimans  ,  in 
obligacione  illa  (oammctipfios  mo- 
licris  rem  agi ,  9t  ptopilom  commo- 
dum,alicnainterpofitapcifona,  tunC 
iidciufrori*  ignotantia,  mulicris  dolo 
anduAa,aducrsus  iliam  prodcrit  dc- 
ceptiS|namque,&non  dccipicntibus 


obligari;  idco,fiue,  fideiubere  ptd 
alio,mandet,fiue  mutuare,rtue  quod« 
cunque  aliud  altenae  caufx  &  viilica* 
tis  negGtiom  maftdet,ii5  obligabtMf . 
exmandatafqaia>Aempe,ftb(i  potett 
eX  mandatot  ficut  ncc  ex  alio  cOtf* 
tra£tu.  aiiorDm  in  fe  rufcipereebli|^^ 
tionc.l.i.^.final  ff.ad  Vclician.  tradiC 
Angel.d.^.itcmfi  in  iudicio» num.iif4 


opitulatur  Senatusc6(ultum.l.i*ver-  inflit.de  cxcepcionib. 
lictfl.Sed  ita  demnm  >    ibi  gloiH  I.fi      f .   Sooc  tanetf  .te  ktt  calos  §U» 

decipiendifF*  ad  Velleian.l.fiiine>ia  qui  in  qoibos  Velleiaof  remediottl 

£n.C«eod.l.in  eo.^.fioal  ff.  de  rcguL  ceffat,  vidclicet  >  fipto'  dote  alteriai 


iur.  Etitafccundum  cafumiflumac« 
cipiendafic  explicanda  cfl  glofr.rcn> 
ceotia  in  d.  §.  fi  mulier  i.  quam  fio 
flccepit  lacob.  Bucric.  rclatus  a  Ful. 
gof^ibii  ioxtaqoemcafqtn  ititelligen- 
dos  e(^ea'amBart.ibidem  iuflam  ali- 
qoam  ^ocantiaecaoiam  in  fidciuiTo. 
te requirens,vt.cotra  mulierem,cuius 


mulicris  mulietiilcercedacfi  pro  pe.i 
eunialibertatis  caufa  dandaj  in  qui- 
bus,  fpecialis  hoc  dotis  >  6£  liberCaCiS 
fauot  obtinuit:  vltra  quos^alios  enO^* 
ffietat  glofl.inr.  f.iF.ad  VellclM.^' 
gloifr.final<i'a  i.final. C  e^MAa* 
geLin  d.$.item  fiin  iudtdo^  dum  i^T^^ 
verficul.Secundd  principaliter,  Ord. 


fliadaco  tatetcefsittagcic  polsit^iuila^   naiks^  iib«4.ticul.#t$<f  dcu  fcquenctb 

BarboC 


t^6        L.Ex  hoc  iure.ffJi 

Barbof.in  rcmifsion.ibid.  cufn  citatis 
abco,  &in  Rcgno  Cadellx.I.j.cicul. 
ix.pardc.^.&  de  mulicce  fidciubencc 
cniD  iaiamenco  efttex*ine.exnrcri- 
pco,de  ittfeuiand.Tbigloir.penaIc.& 
Sortbenc.  Cald  In  comniencac.'  do* 
cmption.&r  vcndition.c.Jo.  nu.io. 

6.   Intcr  cos  vcroplurimumapud 
Scribcnccs  illecontrouerticur  quiad 
rcQUQCiacioncm  rpcdac.dc  quo  cicaci- 
^Barbor.  Viroaranenfi  in  remiision. 
adOrd4i.cicol.tfi.$.^  qaaBrancentm, 
&  controuertuDty  an  malierprsfato 
Veilciani  auxilio  rcnuntiare  pofsit.ln 
qua  qujeftionc  partem  affirmaciuam 
amplcditurglollanoftranonraro,  vc 
ind.lj.vecb.ne  pro  vllo,8c  inl.final.$. 
final.  vecb.  non  vfotam,  eod.cicn).  ft 
in  l.fiDal*  in  glo(r.  final  .  C  codglofll 
icem  final.in  l.final.C.aci  Scnat.conf. 
Macedon.&in  l.tamcnfi  fF.cod.ticul. 
candera  fcntcnciamccnec  glofT.mag- 
na  in  c.d  diligcncijdc  for.compcccnc. 
gloitin  cnon  folenc.x.qu2ft.tf.vefb* 
ob  inidoi  defendic>&  c6niuneme(leb 
afficmacFoigof  in  d.l.  final.$.finaL 
num.^.vbiinquicquod  icaectam  om> 
nis  confuecudo  feruac ;  quam  eciam 
eonfuetudincm  faccncur  Barc.  &  Sa- 
lyc  in  d.  §.  Hnal.  communcm  cradic 
Decin  1.  fi  qais  in  confacibendo»na. 
50.Cdepaft.  Gregor.  in  l}.cicoLia. 
pact.y.verb.Renuntiando,  vbi  legcm 
iUam,  fencentiam  bano  ( qu;  Azon. 
£uit[)  exprefsc  fequentcm  ,  mcnti  te- 
nendam  dicic,quia  dc  iurc  communi 
no  erat  lex  qu;  hoc  iu  diceret,  imo, 
inqait,  qu6a  fecttndiim  mollprDo- 
dor.dc  iureeommoni  pociditMt  dt- 
cendam  ooiitrariom ;  eaodem  glofT. 
&  communem  fontentiam ,  omifla 
difpucacione,morc  fuo,fequicurGro- 
gor.Tholoian.  fyocagmat.  iur.lib.14. 
c.}.nam.ty.  vlHfefecc,  inTholofana 
ctolMlii^Blliialiic  o^blto  VelleiitAo 
looam  non  enTc  intcr  ciqbs  ez  legc 


communcm,  qui  cam  tencnt,inttlU- 
gunc>  vtprocedac  cum  dc  Vcliciani 
beneficio  mulieccerciorataeft }  aliis 
coim  emiiTa  ranttnciacio  illi  noo  no» 
ccbit}  &  ica  fencentiam  illam  cteepic 
d.l.).tn  Regno  Caftcllx,  U  pro  oofn- 
municradic  laf.  in  d  l.fi  quis  in  con-^ 
fcribendoi  num.ij).  vcrlicul.  Concra 
idam.C.de  pad.  lacifsimc  Padilh.ia 
L  ne  palsim  1  num.  7.  cum  tribiis  fe- 
quencib^  Cdeiar.  itbSt.  ignoranCi. 
■commanem  cradit)&  fequicar  Gail* 
obferuat. 77 jium.} .lib.a.vcrius  &re« 
ceptius  dixicMacien*.  in  l.p.  titul.  3. 
lib.5,nou.recopil.rubglo(I.i.num,3'ia 
fin.vbi  Azcucd.num.  11.  &c  15.  com- 
munemex  alifs  cmdic  Zeuall.pra£tic» 
comman.ooiicra  comm.lib,i.  quxft. 
fifjinin.i. 

7.  Qnzcitveroglofr.ind.l.finali 
(inal.an,  fi  renunciec,  in  dubio  ccr- 

tiorata  pr^fumacuF;  &  tcnet  quod 
non|de  quodubicatFulgol.  ibi  nu. 
teftatos  tamen«qadd  h^eft  fircq  uens 
U  celebrisDoftor.iencencia,confiic* 
tadtnceciam  comprobatai  &  illam 
fequuntur  ibi  Dyn.  &  Salyc.  tradunc 
Gloff.Dyn.Bart.  &  comuniter  Scrib. 
in  !•  fciendum.fF.  dc  vcrbor.  obligar. 
recundum  AngeLArec«in  d.  item  {I^ 
in  iadicio,nam.ao.verficaI.Ctrca  hoc' 
quf  ritur,  Felin.in  d.c.fi  diligencii«ii. 
t^.verfic.  In  dubio  non  praefiimicur» 
dcfor.compec.vbiaic,itaomnes  ibid. 
ccncre.Quinim6,etfi  in  inftrumento 
fidciufsionis  fcriptum  C\t ,  quod  mu. 
lier  a  notario  ocrtiotau  fuit,nec  ccr- 
tiocattonis  ferma  fic  exprefla » adhoo 
dubitatur,  an  pro  eertioratione  pic- 
fumi  debcat }  vcconftac  excitads  i 
Zeuall.d.quzd.pj^jiu.i. 

8,  Qujeritur  itcmpcrDoftor.  in 
d.l.fciendii,  Quidfi  renuntiet,&  iu^ 
rctTbec  de  cercioratione  conftct  ^  In 
qua  quatftione  cootEa  malieicai.ce* 
net  Barc.  Dyn.  econcra  |  de  quo  pec 
Fdin.  U  Angel.  vhi  fop.  quorum 

poftecioc 


Digitized  by  Gopgl 


Qaf.  yiL  pexomaBitHs  muHetum. 


|>ofterior  Bart*  (encenttain  jn  praftU 
iCa  fore  rcruandam^onec**|  cotnmif* 
nem  cradic,&  fequicur  Couar.  in  OBp. 
quanuis  paaum.i,.part.^.5.  numffr.4. 
Vcrricul.Scptima  conclufiOjGuticrr. 
dciuramcni.conhrmac.  i.parc.  c.io'. 
•Iiani.i.  vbiidemprob^»  ccfi  mulier 
"lideiuistonls  contCaAum  ioret  abfqne 
Velle^tinirenuntiatiooe»  communes 
in  hoc  inuicemcontrariasadducenr* 
£c  (lancc  ncgaciuat  qua?,  vltra  iura- 
mcntum,  rcnuntiationcm  cxccptio- 
nis  rcquiric,an  adhuc  ncccfseiiCjmu» 
licrem  de  beneficso  t  cui  renunctari 
certiorari,Iard  agic  Macien.  d.l.  9glo« 
1.4  nu.5.Molin.de  concra6^ib.  difpoc. 
54p.nura.i^Zeuall.  d.qaaed.p^.  na« 
6.6c  fcqucnti,  Thom.  Sanch.dcraa- 
trimon.com. i.lHxi.  dirput.^  num.if^ 
verncul.Si  autcm  muiicr,  vbi.ccfi  cd- 
munem  fencentiam  pro  paice  nega- 
tioa  referac,  vcramqoe  Cam6  efiepro» 
babilem « aic  <  6e  m  foro  oonTdencitf 
poiTe  ceneri.  . 

Scddc  pridi£baBart.rcntentiadu* 
bitac  Salyc.in  d.l.finai^.final.num.y. 
&  candcm  cogicandum  rciinquic.  £c 
in  fin.pro  coplemenco  arciculi  addit» 
q  D^d  u  motierydeqaain  inftramenco  ' 
liicicur ,  qo^  ^otario  de  Velleiani 
beneficio,  coirenuntiauit, certiorau 
fuit,id  abncgans,poilulcc,vc  nocarius 
intcrrogctur  dc  Vcllciani  bcncficio 
qualc  fit,  &quibus  verbis  ipfam  de 
illocertiorauit,  audicnda  eric ,  U  ocm 


nittltertbas  obtinoi(re,t6ftaciit  Alber« 

vt  rcfcic  l^ulgof.  in  d.  l.final.  f.  final* 
circl  fin.  vbi ,  hoc  bcne  notandumi 
fcripncpcriculofum  tamcn  affirmat» 
cum  fccunda  cabcllionisaflcrtio  notl 
dct>cac  illiprxiudicarci  cui.cx  priori 
in  inftrumento  cdteotaius  iamqivd. 
.  fitam  fuetat )  idco  tton  Videtur ,  ilU 
oredettdamin  fccundai&  falfi  ccim^ 
incurriCvt  incefte  dicicatlal.eol.ft 
ad  lcg.CorncI.de  falf.  ^ 

S».  Scd  his  omifsis,  rcdcundoad 
ptincipalcm  quxilionem  dc  validita- 
ce  renonciatioais,contraglon.  cenuit 
fiarcJn  d J.finaL  finaL  probans»  nt 
iionciatlonem  i  muliere  fiiAamHoil 
Valcre,  necilli  prdeiudjcio  forc»  qu^ 
minus  Vcllcianl  cxcepcione  vci  poCi 
fit;  quod  tamcn  intclligic  pr<jtcrquant 
nrenunciatio  in  iudicio  fadta  propo- 
nacar.ficaccipiens  tex.ibi;Sc  fcquun- 
cor  alij  Ibidi  eandem  fententlam  ccU 
necBarc.  in  I.£nal.  C.  ad  Vclleian.  fi^ 
mulcialij,  vt  f€ripficGreg.d.l.f(ituL 
11  part.^.  vcrb.  Rcnuntiando  ^  fequi^ 
tut  Dcc.tamctfi  coVitrariam  c6mmu..  • 
ncm  ciTc,  faccacurd.  i.  fi  quis  incfon. 
fcribendo,nu[B.5o.  C.de  pa€t.  Fclin^ 
in  dicfi  diligenti|itoin.i4.inprincip« 
Gom.t.tom(0.i|.  liain.17.  vbilSinif 
lententiam  vc  communem  incalcac# 
communcmeciam  cradunt  alij  cicaci 
aMaticnz.dil.^.glofT.i.num.^.&canl 
approbac  Ord.  noilra  d.lib.^.cicul.^i^  ' 
idqu8  cciam  fi  in  iudicioienuar 


carios  fuperhoe  inccrrogadus,exeni«  ;deC(Ui  4oo'iiBtAri£aG  Seqaar6iba!ade-< 
plo  ceAis  qui  interr6gatur;  vtdidlum    oiat  1  ficot-ib  FeGfll  loco  pcoxime  cl' 


ibom  dedarec,  iaztaAoch.de  teftib. 

^.pcnulc.collac.^.cum  ibi  nocat.  &in 

c.  cum  clamor,  cxtr.  de  tcftib.  &,  Ci 
nefciac  adintcrrogaca  refpondere,n6 
nocebic  mulieriaflertain  inftrumen- 
to  certiocatio  ^  idem  cradicFelin.  ia 

d.  CifidiIigenti,.  na.14.  in  fin.8c  «om- 
tnonem  rcfcrc  Zcuail.  d.  quatft.  515« 
num.4.exCagnol.in  l.fi  ]ibrarius,nii. 
^yJLdc  icguU  iur*  quod  fe  iiepius  pco 


•taccbqoi  ceoetf  iietfiB  iodictofiiaaat 

renunciationcm  valcre.  Ec  quidcm, 
pofterior  hxc  fcutcociaopcima  nici-' 
cur  racioncy  qnzconfiftic  in  fcagilica^ 
te  niulicris,  coi  vc  fuocorrerecur;  ^e-* 
nacoscofolci  VeHeianlbeoefieioipio. 
nifum  RiiC}  qoit  ergonoD.videt^eaiis* 
dem  fragitif  le]Ciii.tationeffi  in  renun-' 
ciationc  rcpeririy  qtuK  in  rnterGelsior- 

ikcyci^m»  qo»t  jicilitace  jnolio 

fiflt' 


1^8        L.Bx  hoc  iure.jfM  IuBit.&'  lurl  i.f. 

fimplicitcrinccrcctlendum  mouecur,     ad  Vcllcian.  muKcribus  prbuidctur 


ad  mccrccdcudum  cuni  rcnunciacio- 
.nemoaeacurr  * 

10.  Nec  huio  rcnccnti^  obibt 
tex.ind.l.final.$.final.tF.  ad  Velleian. 
queoiBarc.  inceiri^rit,  &  qui  iUumfe* 
quuncur,  in  rcnunciacionc  bcneficij 
In  iudicio  bda^  cccnim,di(tuigucndii 
cric  in^er  rcnunciationcm  i  muliero 
fiidam'iiueejctratodidom,*iittein  io- 
didoiincef  o^m  lis  foper  interceisio. 
tie  com  illa  moaeatar ,  auc  mooeri 
pra:parccur;  &  rcnunciationem  quac 
fic  i  mulicrc  iudicto  iam  cum  illa 
cxpco,  auc  in  prxparacorijs  illius  & 
primo  cafu  renunciacio  non  obcric, 
qadminasi  litepofteamota  >  excep- 
tiona  vti  poisit  cx  ratione  de  qoa  (op. 
in  cafu  ifto  milicance  |  (econdo  vetd 
cafumuiicr  excludetur,quasi,n6  cam 
fcxus  facilitatc ,  quam  iufta  aliqua  dc 
caufa  ad  rcnuntiandum  bcncficium 
moca  cfcdacur  i  cum  >  quo  cemporo 
manttat,  iotetceistom'sro*  perica- 
•lomifledamaompra!  foribos  adeft,ac, 


Ord.nodrain  d.^.final.  cum,ncmpe» 
ihtercelsionis  Imx  prcctum  malierre- 
cipit»qooiion  obftante,i1kim  benefi- 
cio  Vellelani  iouarc  dcbcrc,  apud  not 
'decifum  cxcac  d.  §.  Hnal.  Ec  quidcm 
cafus  hic  Ord.noua  prouifus  tuic,  ve- 
cuscnim  cod.lib.4.  ticul  11.^.5  cum 
iurccommuni  conucnicbac.  £go  vc- 
16  recentiores  Legislatores  noftro» 
10  hoc  laodo  qui  praniia  deltberatio^^ 
ne  ac  macura  dedfione  capcionibus 
mulcisobuiaucrunc,  quatum  obuian* 
darum  caulaica  dccrcucrunc,  &:  non, 
quasi  iMicicum  rcputafTcnt,  intcrccf- 
fionis  mcrcedcmpacirci,&:  rccipcrci 
id,namque,licitom  coi)ibeteft,vc  i)0* 
tacBald.pcr'cex*ibi  in  d4.anciqu^,de 
quo  ctiam  cft  tcx. in  l.fi  rcmuncrandi 
§  Marius.ff.mandat.  I.  hoc  iurc.  ^  i.fF, 
dc  donat.  &  ibi  BaTC.Paul.&  alij,quo- 
rum  opinioncm  communcm  cnTc, 
plutibus  citaciscradunc  Couar.  libr.}. 
var.c.-a.nQ.tf.  Gaid.inlUi  conitoremi 
verb.(aa  fiidlitateinam.|.col.A.ad  iin. 


iam  (ibi  immincr^,  ccrnic;  vndecon*    Cdein  inccgr.refliit.minor.  vbicam^ 


{ra*d  quod  vidct,&  palpacfcxus  fra 
gilitatcm  praetcndcre  ncquic  •,  (ccus 
illa, qu2!,  cum  rcnontiat,  futurum  in- 
tereclsionis  (ux  damnu(n  non  fcntic, 
•necptopter  fragilttatem  iodicij  ani« 
fno  pracfentit.  luxta  qoamdiftindio- 
nemincelligitur  plane  cet.in  d.$  final. 
in  pofteriore  caTai  adqueffl?ecl|aii- 
liuspercinenc. 

II.  Adco  vcro  lcx  noftra  Regfa 
fragilt  muliebri  fcxut  prouidcre  in- 
tendit^Ttnecex  iterata,ac  («pias  te- 
petita  tntercelsione  poft  blenntom» 
malieremardet  Iib,4.ticul.6^i.$.final. 
Inquopronirum  excacmulicribus  \Cf 
gc  Rcgia  contraiuriscommunis  dif- 
poficioncm  in  L  d  mulicr  a.  C.  ad 
Yelleiaii.  . 

11.  Alios  eft  .item  cafos ,  in  qoo 
aduersus  expreHam  iuris  commonis 
-dOpoiitioncmdoqua  in  J.antiquc,C 


num.ptf.abiUadiflcntitj  fcd  mcliori" 
bus  nixus  fundamcntis  cam  tuctur 
Valafc.conrul.  18.  num.i.  com.  i.  vbi 
communemfenccnt4^mindubitantcc 
tenendam  affirmat ,  qoam  poft  eof 
probat,  commonemqod  lorirconrol-» 
rum,Canoniflarum,&  Theologoroni 
eflcaffirmat  loan.  Azor  Thcologus, 
&  lurifta  pr^clarus  i  Socictatc  lESV, 
inftitut. moral,  lib.n.  c.vnic.  decon- 
cra£tu  Hdciufsionis,  dub.j.  tom.3.  &c 
dub.  fequenti  idem  tenet  com  dtatis 
ab  ea,  etiam  in  eaTu  qoo  fideioiTot 
nullumrubeatiaftorxpericulum.neo 
molediam  aliquam  patiatur  Hdciuf- 
fionis  caufa  ;  vltra  quos  etiamincafii 
ifto  idcm  probat  Rcbcll.  dc  ohligac. 
lib.ttf.qusft.vnic.dc  iidciulsione  nu. 
4.  a^part* 

!$•  Seca^dtlmqaamcommanem 
iententianh  procedic  qaod  ttaditom 

ewat 
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(ap.VU:.  DecontraSitusmulUntm. 


intM  ift  iU.antiqtic  •  muUeremqu^ . 
aliqaid  intercefoionis  iux  cauia  re.. 
ceptc ,  non  ^ebere  gaudcre  Vcilcia* 

ni  bcneficio  quod  &  Oid.  noftra 
VCtusprobaucratdititul.it.  §.y  nuf- 
^  quam  probatura  fi  n\  ciulmodi  pa- 
^o.,  &  rcccptioDC  vcrteretur  vfura. 
Qiiia  verd  hxc  mercedis  receptio» 
ac  mulieris  dc  illa  confcfsio  multis 
tiibiacebat  periculis  >  dum  muUer 
quod  palam  rccipicbat,  vcl  coram 
tcftibus  111  inrtrumcnco  reccpine  ta- 
tcbacur,  vcl  vcrc  non  rccipicbat,  vcl 
iimulace  rccipiebac,  podcA  rcftitu» 
tura  ,  (icqu^  eaeniebat ,  vt  6cild 
fraus  legi  commitceretur ,  quia ,  qua 
'facilicacc  niulicr  ad  inccrcersionem 
ACCcdcbat.cadcm  ad  fimulatam  hanc 
rccept^ncm  ,  &  contclsioncm  pro- 
iilirct ,  quod  cxcrcrccns  ccmporis 
malitia  cdoccbac  ,cautc  facis  &  pru- 
denCer  recenriores  ndftri  Legumla* 
cores  his  iimulationibus  &  captioai* 
bos'  occurrentes  firagiliquc  (cxui 
rnclius  conlulcntcs,  anciqua  lcg.  ab- 
rogaca  ,  &  omifTa  iuris  communis 
ditpoficionclUcucrunt  in  d.ticul.6i. 

nnal.  vc,  ctti  mulicr  prccium  auc 
lem  aliqoam  interceisionis  Cux  can- 
£i  recepiflet ,  iuuari  nthil^minos  poC* 
ttt  y elleiani auxilio.  Hoc  ver6  cafu, 
id  quod  recepici  rcddcre  ccncbicur 
tanquam  ob  cauiam  dacum  caafii 
non  rccuca. 

14.  Qua  ftantc  Ord.  ccilanc  a- 
pud  noshodieoontroiierfijequx  dx* 
dLdXahtiqaaB,  exoitari  (blent>cain(l 
fnodt  cdian  mulier  aduersus  con» 
fcfsionem  fuam  de  prccij  recepcione 
fa^iam  in  inftrumcnto  publico  tri- 
bus  cellibus  coniignato  ,  iuxta  ccx« 
ibi  in  veriicul.  Sed  ctd,  admicci  de- 
beat  contraiium  pcobare  intendens» 
In  qua  qudtftione  gloiT  ibi  verb.  efib 
credeAaum,  refpondec ,  non  dcbcre 
adnicci^»  qoia  calis  confeisio  pacic 


»4^ 

przfumptionem  luris&  deiiire,con- 
rraquam  non  admiccicur  probado 
przterquam  (i  fiat  pcr  aduerf^  parcif 
contclsioncm,  vc  craditBart.  m  l  lu- 
Iianus  vcrum  dcbicorem,num.2.ff.do 
condidt.indcbic.Dodor.  in  Auth.  (cd 
iam  necene.C.  de  donat.  ance  nupc; 
FeUn.in  cap.quoaiam  contra.14.col*  • 
exir.de  probacqua  ratiooe,glofl'.ren-' 
tcntiam  in  d.I.  antiquz^fequicur  ibi 
Balii.in  vcilicul.  Tcrcio  qujcro,  &  cc- 
ncnc  communiccr  Dodor.  cx  Salyc. 
ibid.  in  vccficul.  Circa  quod  quxri- 
cur,  Angel.  Arec.  in  §.  icem  0  io  iudi- 
ctOi  num.io.  verficul.  Quaitus  cafiis» 
inftitut.de  exceptionib.  aiant  enim^ 
quod  iex  illa  nooptf(bmitfimplici'« 
tcr,rcd  vltcrius  fupcr  prarfumpco  fta- 
tuic,&  difponiccX  quo  nofcicur  pra:- 
(umpcio ,  eirc  iuri.<:  Sc  dc  iurc,  vt  in  !• 
finatin  fin.  Cad  MacedonJ.finalC« 
arbicr.totcl. 

Ego  quidem  fiiteor ,  graue  nimb 
cflfei  mulierem  cootra  propriam  con'> 
fcfsioncm  in  inftrumcnto  conten- 
tam  audiri ,  tcllimonioquc  proprio 
refifl:cre,vcllc.).gcncraljtcr.C.dc  noii 
numcr.  pecun.  Ideoqud  'pleniorem 
prohactooem  ab  ea  exigi  debere-i 
quamnmeo  fi  producere  contendar» 
&  per  idoncos  tefles  odcndere  para- 
cancprctiumin  inftrumcnto  confcf- 
fatum  fc  nonrcccpifTc,  rcpcllcndam 
nonfore,  arbitrori  muUcc  cnimquf 
pcr  lcgicimasprobationes  docerc  ni- 
dtur  ,  predata  i  ic  confisfiaiom  fii 
non  aecepi^Te  ,  nihil  aliod  conieo'  • 
dic,  quamoftcndere ,  inftrumencum. 
fimulacionis  morbo  laborarc  ,  illo- 
quc  fraudcm  fadam  lcgi  fuiirc ;  con- 
cra  quam,  durHm  nimis  eflcc  ^mulie- 
rem  non  audiri ,  quanuis  grauft>ti 
probadonom  oneve  €onftdn^'do« 
oeaCt  iojrca  quorundam  (enccntiani^ 
vUimo  loeo  relatam  agloffrd.  vetb,! 
cfloaccdendiun* 


ifo  L.Exbociure.ffJi 

\f,  Kcc  boic  fencendae  o^ftac  d. 
i.  anctqusi  io  fixdc.  verlioal.  Sed  ctfi, 
faccmur  enim  ,  ab  Impcracorc  Oacui 
ibi,  ac  declarari,  mulicris  confefsio- 
ncm  in  forma  dc  qua  ibi  dc  pre- 
tij  rcccptionc  »  lcguimam  caularo 
piobacioiiem  ^  ecac  aocem  dubicandi 
faiio,  qoia  >  qua  dcilicace  mulier  io- 
teiocdec^tfaiierccur  vtiqoct  fe  pre- 
tium  feu  mercedem  inccrccfsionis 
fu^  reccpifTc  ,  acquc  ideo  ,  nnn  vidc- 
hacur  confclsio  illius  fufficicns  ad  le- 
gictmam  probacioncm  caufandam  i 
cui  1  nihiloBiiiisf »  omnino  efle  cre- 
dcajdtim »  ftacoic  Imperac.  non  ta- 
Qieaabnegaiis>legicimas  acreijdo. 
neas  probationes  in  concrariom  ad- 
miici  dcbcrc  j  qucmadmodum  vbi 
dtuina  ,  &  humana  lcgc  cautum  rc- 
pciicur,  m  vaoquocjuc  ncgotio  dup- 
fum  ceftimonioplend  ei&credendfi, 
non  prohibetor  &cultas  conCTariB 
pcobacionis. 

*  i^.  Quafritur  etiam  per  Dodor. 
in  d.  1.  anriqujE,  an  fufficiat,  quodli- 
bct  pictiuni ,  (iuc  rcm  parui  valoris 
dace  mulicci  in  caufara  magnam  H- 
deiubeaci  l  In  qua  quseftione  Salyc' 
ibi  in(vcrficul.  QuaEroiecuiidd,  cres 
Qpinionetadducic ,  primamCyni»  8c 
Anciqoorom)  qui  exiftimauerunc,  lo- 
gi  non  facisfieri  ouiusuis  precij  ,^uc 
rci  datione  »  fed  rem  qua:  datur , 
aequiaaleee  dcbcrc  quancitati  pro 
qua  muiicc  incereedic.  Qu2  femen. 
tia  apecsj  fidi^  cft » vt  ctftendit  Salyc. 
ibi » qni  concraiiam  ex  diaqMcso  ce* 
nec,  aanpe»  rt  cck.  iaieUigacur».  ic 
procedac  quouis  pretio ,  aut  requa- 
liber  etiam  valaris  cxigui  mulierida- 
ca  vc  incercedat  aliis  non  inceccef- 
fiira.  Mouecor  priroo  verbo  illo » 
tlufmd^  doquo  in  ceK  ibi»4lifMi<4i«|.' 
fiems  vt  /efii9feifmm  €(nodMCtbfamf 
MBfwd  >  eciam  in  nummo  Viio.CliCm- 
pliHcacur.  Sccuado  moBeCQC  >  qnla' 


.  mulicf » qiur  exigiio  concencft  »-pitt 

magna  quanticatc  incercedic,  vida? 
tur  ,  Vcllciani  Scnatusconfulti  pro- 
uifionem  paruipcndcrc  ,  vcllcque 
rcnuntiarc  bcncficio  illius ,  &  in  cius 
opprobrium  ro  minima  accepca  ad 
incereefiionem.  accedere  t  idcircd» 
inquit,  non  debet  iuuari  auxifio  le» 
gis  quam  contempfit»  argum.i.  auxi« 
lium  ft  f!c  minorib. 

''Scdhic  quoquc  opinio  difpiiccr, 
quia  pcr  illam  bencficrum  mulicbris 
fragibtatis  caula  indudum,  ac  lcgis 
prouifio  fiicitlim^  eludereCBr^  Nec 
obftat  Tcrbum,  aBqmdt  quod  in  Sa- 
iycet.  fencentiam  ^Uquos  ex  Noftris 
aliquando  mouic  ,quorum  meminic 
Cam.  dccif  iii.  numcr.  i.  quia,  ctli 
prcrium  quodlibct  ,  ac  rcm^paruas 
acfiimationis  proprio  (igniticatu  c6- 
prehendat  «tamen  non  ica  tati  acd- 
piendum  cft  quando  fiibicda  mace> 
ritaliud  praccipic ,  fed  lenfu  pocids» 
ad  maccnam  circa  quam  ibripcum 
eft,  idonco  accipidcbec,  prout  vcr- 
ba  lcgis  accipi  folent ,  iuxta.l.fi  vno, 
1.  fi  in  lege.  C  locat.  1.  infuiam.  tf.  de 
prarfcripc.  verb.  porro ,  quis  non 
videc,  alienum  longe  efle  ^  fdbicfta 
maceria  d.t.anciqux,  tc  Tecbum ,  mB* 
fmdt  de  quo  ibi,  de  nummo  vno,  aot 
rc  mlnima  intelligatur.cum,  intcllc 
du  hoG  ftancc,  lex  ipfa,  ac  prouifio 
illius  dcfacili  ckidi  poflct.  Ratiovf- 
ro  a  Salyccr.  fcripta  facile  conuind- 
tur»fi  confidececar»qa6d  auc  muliec 
etiam  abfquepacua  illa  mercede  in- 
cercefTura  erac,  &tttnc,il]a  non  ob- 
ftanrc»  legis  auxiiiumimplorare  po- 
ceric,  vc  Salycec.  ipfe  prarfupponic  in 
verijcuL  Mthi  videcur  ;  auc  alias 
non  ecac  incerceffura ,  quo  cafu  lo- 
quicQr  Salycec.  &  etmc  >  indabicamer 
apparec,  non.  in  oppcobrium  »tt 
delufionem  legis ,  mulierem  r6'par- 
uaaocepca  inceroeisifte » fed  potius 

rciUa 
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ktftU  ftUedaiHiCfcommotam,  cuius- 
uis  valocis  ,  dc  qttalicatis  iila  fic.  hoc 
fccilTc  i  cx  quo  apparcbit,  frngilitati 
fcxus  id  tribiii  debcic  ,  idcircoquc 
Senatusconruici  luuamcnillinon  fo- 
renegandum. 

.  i^.  Tertia  igicur^^ppimo  inedia 
incer  prascedcnces  fuic  mU.  tn  dift.t. 

antiquse,cradcntis,pr<xmiuin  fideiuf* 
fionisdc  quo  ibi,  t.ilc-  cnedcbcrc.  vc 
co  liomo  difcrctus  caii  intercclsio- 
nc  ic  (c  obligafrctj  tunc  cnim,  quia 
■  Don  ex  fragilitace  ,  (ed  ex  vkilicace 

Eropria » roulier  >  inccrcelsifle  t  vide- 
icur,  Velleiano  iocus  non  crit^  aliiis 
fi»cas  { quod  ad  indicis-cogoitioncm 
rcmicti  dcbcbic,  argument.  l.  fi  ita 
quis  promifcric.  Scia,  in  fin.  ff.  dc 
vcrbor.  obligat.  cum  cominuni  lcn- 
ccntia  quz  iudicis  arbitrto  reiinquic 
^uando  caufa  d  icatuc  paroa^oc  mag  • 
na»  vt  per  Batc.  &aHos  inAuth.  nifi 
breniorcs,  C.de  feocent.  ex  pnicoL 
rccitand  I.ifin  I.irnpctium,  num.j  i. 
ff.fic  iurildid  omn  ind  Dcccrnctlioc 
autem  iudcx  coniidcrata  quaiitate 
perfona:  pro  qua  mulicr  intcrcc&itt 
<erei  obquam  intcrcefsit»  eaufae 
in  quam  intcrcefsit  { (tcqoeomnibos 
bene  condderatis  perpendei  pru- 
dcni  iudex  ,an  protalt  prxmio,  tali 
obligationi (c  lc  intctpoluillcc  homo 
ditcrctus,  an  non,  vt  indeiudicct,an 
muiier  Velleiani  bcneiicio  fcut  dt- 
beatnecne,  ioitaBakL  fententianM 
quam  dimifsis  alijs  (equitor  AogeL 
in  d.f.ttem  fi  in  iodtdo  onm.io.vcff« 
(icul.  Quartus  cafus,  Grc^or.in  1.  j. 
ticul.ii.  part.5.  vccb.  Rccibicfib  prc* 
cio ,  in  fln.  vbi  communiorcm  dixic» 
quam  ctiam  Tccucus  cft  noder  Gam^ 
d.deciCiai*  anm.i.  in  fin.&  eios  Adj 
ditionatotibi,  Afflid.  incap*i.  nnm^ 
jii.verncul.  lianbabecarbicrium  de. 
clarandi,ex  quib.cauf  fcud.  amiccac 
&  illofoloiitato  Mcnocb.4eatbics4 


m 

lib.a.Gafu  £|4.infin. 

18.    Quia  vc(6  Vcilciani  auxi« 
lium  non  cantum  viduis,&  innuptis^ 
fcdconiugatis  ciiam  muiicribus  iura 
competit.  1.  z.    Hnal.  if.  illo  ritul.l.A 
vxor.C>eod.  cumalijs,  quod  lus  pcc 
leges  noftras  corte£bim  non  reperi» 
tur,necin  dubio  legum  coireftio  eft 
induceodatinfcrtoriqudd  ftante  iuro 
ndftro.quogcneralisDonorum  focic- 
tas  &  communicatio  intcr  coniugcs 
indudlacft,  quando  alitcr  noncon- 
craxerunci  G  vicor  viro  pro  alio  fido- 
iubenti  in  ip(b  fideiuisionis  inftni* 
mento.aiIenciac  >  fe  feqoi  paritcr 
bligeccum  tnarico,  non  cenebit  fide- 
iufsio  quodad  mulicrcmattincr,  nec 
pro  partebonorum  communium  qu^ 
ad  iUdm  pcttinec  ^  iia  vc ,  ii fideiuisio 
pro  mtlle  aureis  ab  ambobus  fzStz 
fit  t  non  ceneat  ih  quingcncis  qu;  ad 
parcem  muiierisfpedanti(ed  &,  ft 
illeinfolidumpeo  toca  iumma  ie  o- 
bligauit  ,  &  in-accrud  dommuni  noit 
inueniacur  vndc  lota  folui  poGic  cx 
parce  macici  >  dimidiam  fuam  liberap 
bic  vkoc  *  ecfi  marico  io  alienam  cau* 
Um-  fideiubenti  affenfiflcc  :  <c-  hma 
quidem.atcenro  iurc  communifecuc^ ' 
proocdunCiic  (ecunduro  communem 
icntentiam  quam  cradit  Gom.  in  I* 
61.  Taur.nu.}.  Matienz.l.5)  titul.j.lib* 
5.rccopilat.fub  glon.j.nura.i.  Flotcz 
adGam.dccif.151.  Quod  tus»curaiiiiif 
noftio  eortc^lumnon  inueMaoMSiit 
coniugatjSf  iure  quoque  noOro  pro- 
bandom  erit,vc  peobat  Gua.  d.dcdi^ 
151.  &,  licctalij  concradixeruncjicm 
fcmcl  in  Scnacu  noftro  cx  ctcbrioie 
Scnacocum  placico  iudicacum  fuifiey 
teferc/obrcribicBarbor.in  l.i.  5»pam 
iiam.^£ibbiMnacriaioni  alcet  Baa^ 
boC  intemifirion*  ad  Ord.  Reg.|ibcal 
quarco,  tltoLtfo.-in  pcindp.  numeB» 
iccundo. 
I9t    Moocbac  auccm  difAculta' 
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tcm  qiia!  alios  inconrrariam  fentcn- 
tiamtrahcluc  Ord  Rcgia  inanciquis 
libr  4*  cicul.  ij.  in  prmcip.  hodic 
eod.lib.  citul<(So  in  princip.  qux  aic» 
qu6d>  (i  maritus  absque  vxoris  tvit 
confenfu  pro  alio  fidciufTerit ,  pats 
bonorum  ad  illam  pertincns  tidciur- 
Aonc  non  ohligabitur  ,  vndc  Aime- 
banc  argumentum  a  concrario  (enfa 
ad  obligationem  quoqne  pro  parte 
mulieris,quando illaviro  tideiubcnci 
confcnrcric ;  quod  camcn  argumen- 
tum  non  obrinuic  in  Senatu  «  quia 
legum  corrcdio  rcfuhabaccx  co,quo 
cafu  non  admiititur  in  iurc  argu- 
mctltum  a  contrario  renfu  1.  i.  cum 
ibi  nQtaC.C.  deCondit.  infcrc.  cradic 
Gam.d.decifiif.  propc  fin.alicer  rcf- 
pondet  Barbof.  d.  num.  ^o.  mulicris 
camen  partcm  lamctd  viro  pro  alio 
fidciubcnti  aflcnrifrct,  Vcllciani  cx- 
ccpcionc  opponcafcmper  (abans. 

20.    Mouec  eciam  concrafentcn. 
ciam  iflam  difficultatem  non  con- 
tcmncndam  communis  vfus  ,  quo 
pafsim  vidcmus,mulicrcs  proprio  c6- 
fenfu  intcruenirein  fcripturis  fidciuf- 
(ionuma  maritis  (obfcnptis,  adco  vc 
A  iudicibus  nodris  fxpc  rcfuccncur 
qaa:  carcnt  vxoris  confcnfu  ,  vndc 
conijci  potuic,  vxoris  confenfumad 
hoc  inccruenirc,vt&:  pro  partc  illius 
fidciufsio  ceneac  ,  qu£  (inc  illn  pro 
partemariti  valida  c(rct.C?tcrum,vc 
difAcultas  hxc  ccircc,con(iderandum 
e(l,  (ecundum  ius  noflrum,  nulla  ex 
parcc  poflTc  maricum  immobilia  alic- 
nanc,auc  quouis  ciculoobligare  abfqj 
vxoris  confcnfu  cxprcfsim  przflito, 
cx  Ord.lib.4.  tituI.^S.  qux  ctfl  alie- 
nacionis  vcrbo  vtacur  ,  vcrbum  hoc 
ad  pignoris  eciam  ncxum  ,  &  rcrum 
obligacioncs  pcrtinct.  I.  final.  C.dc 
reb.alicn.non  alicnand.  quam  ad  ius 
noftrum  Rcgium  cxpcndic  Pinei.  in 
1,1,  ^.patc.nuiii.19,  Cdc  bon.  matcrn. 


&itapcr  antiquos  ^cnatores  iudica'^ 
iwm  tuiife,  tcftatur  Gam.  dccif  io8, 
num.i.  Vnde.fi  maritus  fidciubeat,& 
immobilia  bona  fidciufsioni  fubijciat 
absque  vxoris  confcnfu  ,  fideiufsio 
quidcm  tenebic,  perfonamquc  ma- 
riti  ,  ac  rcs  mobiles  pro  parte  illiu$ 
obhgabit,  immobilcs  Ver6  nulla  ex 
partc ncxu  pignoris  tencbantuc.  Hoc 
ergo  nnilieris  confcnfus  opcrabitur 
in  intercefsionc  mariti  cum  rerum 
oblig.-itione  ,  vt  in  immobilibus  tc- 
neatohligatin  pro  parcc  cantum  quz 
pertinet  ad  illum  ,  in  qua  nontenc- 
rctfin^confcnfu  vxoris  proptcr  pro- 
hibitam  immobilium  alicnationem 
absquciilo  in  Ord.d.titul.48.  Quod 
ita  ad  ius  noflrum  obferuabam,  ta- 
mctfi  vidcam,  infignes  Lufiranix  no- 
ftrzviros,  Gam.fciliccr.d.decii.  108. 
propc  fin.  &  pofl  eum  Barbof.  d.  i.  1. 
3.part.  num.  contrario  fcnfu  lcg. 
Rcgiam  interprctari.rcncntcs  immo. 
bilia  pro  parte  mariii,  ncxu  pignoris 
tcncri  in  fidciufsione  ab  illo  ahsque 
vxons  confenfufada,  pcr  Ord.  d-  Iib. 
quarco,  cicui.  15,  in  princip.  in  anti- 
quis,hodie  lib.cod<d.titul^o.in  ptin- 
cip.quam  ficinceliigunt* 

21«    Supradidta  vero  limicantut 
perlcg.Rcgiam  d.titul^o.in  princip. 
verficul.E  iflo,  vtnon  proccdanc  in 
inccrcefsionc  marici  pro  Rcgaiiym 
iurium  condu6toribus  ,  quocafufla- 
tuic  lex,  vc  inccrccdcntemarito  fine 
confenfu  vxoris,  mobilia  omnia  in- 
cercefsionc  obligata  mancanc  ,  Sc 
immobilia  pro  parce  maritt.  Circa 
quod  animadiicrcendum  eft  ,  Icg. 
hano ,  muiicris  incercefsioncm  pro 
dcbicis  Regaiibus  ,  &  condudioni- 
bus  non  approbare,  nec  enim  io- 
quicur  ,  quando  mulier  incercedic, 
auc  viro  incerccdcnci  quasi  correa 
aflTencic,  fcd  quando  ilic  coniuge  in- 
confulca  inccrcedic  ;  atque  ideo, 

cum 
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lleai  e^ito  <)e  intereeisione  malieris 
non  lcquacur;.in  illa  ins  commune 
•leroabicur ,  (ecundum  quod  .prin- 
ceps  ,  &  fifcus  nuilum  fibi  in  hoc 
■VcnclicanQ  priuilcgium,  fcd  vci  po- 
tcft  mulicr  VcUciani  bcncficio  j  vt 
concrapriuaca  dcbica^  Auch.  H  qua 
nittUer)  '^S^Sine  fnmtmih  fiue  fiABmm 
fa-delntum.  C»ad  Vellcian.  U  in  cor- 
pore  -vnde  fumicur^ic  ibi  noCanc 
c5munitcr  Do£lor.vt  tradimcGom. 
d.!.6i.Taur.num.  final.  M.iricn,d.I.9. 
titul.J.  lit>r.  5.  in  glon.  Hn.il.  qux  lc- 
ges  CaAcilje  4  mre  communi  de» 
uiant,  ytilli  obieruant  1  noftra  verd> 
quia  de  interceisione  mulicris  non 
loquiturt  (ola,  auc  cum  matito  fimul- 
canca,non  cric  ad  illam  cxrendcn- 
da  ,  ncc ,  vlcra  caium  in  quo  loqui- 
cur  ,  cum  iuris  coricdionc  lcx  am- 
pliandac(ic>i.uxca  vulgaccs  cradicio- 
nes, 

Exquo  iingulariter  innsro  ad  Ord. 
dcicul  <?o.quod,  n  mulicr  aiTentiaC 
niarico  pro condudore  Regahum  re- 
dicuum  interccdcnci)  fcu  quasi  coC'- 
rca  fimu'1  intcrccdac  ,  dimidia  pars 
immobiiiumad  illam  percinens  non 
ol^ligabicur ,  fecl  (blum  mariti  pars, 
Bemobfliaomnia,  prout  eueniti  edm 
line  vxorc martcus  fideiubet»  qut  eft 
cafus  icg.  d.  ticul.  60.  iii  quo ,  Scooa 
vlrra  ,  accipi  debcr.  Atque  ita  appa- 
rct,ad  intcrcclsioncm  manti  pro  dc- 
bttis  Regahbus  vxoris  confcalum 
•inaoiteradhibeti. 

.  aa.  Iliud  vet^  nocandum  eft» 
pinguius  temedium  mulieti  compe- 
terepromacito  intercedenti,.quiim 

pro  extraneo ;  cum  cnim ,  pro  excra- 
nco  intcrccdit,  cxceptione  vci ,  nc- 
ccirecft  ;  Tcd  cum  pro  marito  incer- 
cedic,  ipfo  iure  obligacio  non  tenct* 
Skiiimanifene  probccur ,  in  muUeric 
vtihtatem  rem  veriam  fbifTe.  Quod 
.  Douo  Attch.iurc  prouifnm  fuiC}Auch. 
fi  qua  muUcc  C.  ad  Velieiaa.  U  in 


corporevnde  fiimituri  iflii£taglo0«. 
ibi,  fccundum  quaoi  ratio<;ft  >  qui* 
faciiiiis-  mnlier  pro  marito  incerce- 

derec,  quam  pro  extranco  ,  idcircd  • 
caucius.prouidcndunifuic,  vbi  maius 
vcrcebacur  pcriculum.  Ec  racio  h^o 
fccurior  efl;,  quam  alu  quam  pungit 
gloiT.  de  prohibiia  doiutipoe  incec 
conittges  i^fecundum  eam»  oaodoueb 
nec  maritus  pro  vxore  interccnoto 
pofrcc ;  quod  inrc  prohihiciim  non 
rcpcntur.  Prxcerca  ,  ratio  ilta  ctiam 
anciquo  iure  locum  fibi  vciuiicabar, 
&(amen  iure  illo  ,  nulia  diiicrencia 
erat  incer  mulieris  intetcci^ionecn. 
pro  roarito,  aut  pro  extraoeo*^ti|>i^ 
fioalC  ad  Velleian.  prtorergo  racio 
vcrior  cft.  Ex  quo,  qiix  cn  ca  Vclleia- 
ni  bcncfici)  rcnunci.iCionem  ,  a  Do* 
dtoribus  probaniur  ,  locum  non  ha- 
bebunc  inincetceisiunc  muJicris  pro 
maritot  vt  tradit  Bart.in  l.iinal.C.illo 
titul.  Bald.in  C.  eod.Gregor.  I.  ^ 
ticul.ia.  parc.  f.  ver.bl  Renunciando» 
Gom.d .1. 6\x  Taur. numer. t.  Macicn^ 
d.l  9  glolf.  I.  num.  final.  vbi  ramcn 
limitat  Azcucd  num.^.  vt  non  pro- 
ccdac  adhibico  mulieris  luramcncoi 
ad  quod  oommunem  ientfoiiam; 
&  Doftores  atlcgat,  qUos  fisquituir 
Gucierr.  concra  glofT.i*  ind.  Aoth* 
ii  qua  n&ulier ,  de  iuramcnc.  conRr^ 
mat.  i.parc.cap.  yy.  num.6.  vccficuL 
Scdcontrarium  ^de  quolacc  Zcuali* 
pradtc.  commun.  concra  Gommuti. 
quxft..9oo.com.4. 

a).  EthseedeiiiMUereproairenat 
obligationeintereedenieu  C&m.verd 
ptoprium  negottumgeti't,coDcra£ttta 
omnes  cclebrarc  vcilitcc  poccft  non 
folijminnupca  lui  iuris  mulicr,  /cd  &C 
coniugaca.l.vcUes,  &  ibi  Scrib.  C.du 
tcuoc.  donac.  cradic  Tiraq.  pofllcgri 
cennubial.g|oOkOum.5.  Adcd  vtie 
eum  marito  ipfo  flootrafttts  omnea 
gerere  pofsitexcepia  donacionis  cau^ 
fiiJ,  fi  rponrus ,  verfieuk  Circa  ven> 
N|  ditionem 
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ditioncm  ff.de  don.intct  vir.&:  vXor. 
tradic  Azcucd.in  l.i.cicul.  J.lib.^nou. 
recopilat.num.i.in  fin.&  lcqucnH. 

14.    Mcminit  vcr6  Tiraq.  lcg  10. 
connubiai.nu.5.  aliquarum  gcncium, 
apud  quas  muliercs  non  foium  rcs 
fuas  (inc  maricis  admintliranc,  red& 
tnaricorum  rcsi&  cXtcrna  omma  nc- 
gocia  gerunt  &  forcnfia  ,  &  viri  do- 
medica}  quod  defolisi£gvpci;s  nar- 
rac  Hcrodot.  in  Eutcrpc  j  quorum 
muiieres,  vtilltf  ait,  ncgotiantur,cau- 
|>onanturqud,&  inflitorijsoperis  va- 
6anc,viri  autem  intra  domos  tcxunc. 
Cuius  rei  origincm  ad  cxitum  lirael 
de  JEz^iVto  quidam  refctunt ,  cau- 
famquc  fu      mcmorat,  (ubfccucam 
indc  virorum  inopiam,  propccr  qua, 
gcncroCs  f<cminis  pcrmiflum  fuic, 
ignobilibus  copulari  macrimoniali- 
tcr,ea  lcgeappofica,  vcmulieics  ipfas 
bonorumadminirtrationem  habcicc, 
non  marici.Qu^  lcxadhucapud ilios 
c(l  in  viridi  obicruancia  ,  vc  rcfcrc 
Mefia  in  fuo  nobiliario  lib.  x.cap.^. 
&,qui  illum  retulir,  Addit  ad  Palac.iri 
reper^  rubr.  dc  donac.  incer  vir.  tc 
vxor.  ^.ji.num.4.ante  fin.  Scdmmi- 
rum  fi  fic  apud  i£gvptios  oblcruc- 
Cur,  qui  plcraqueomnia  4  cztcns  ho- 
xninibus  diucrla  conflitaerunt  &  in- 
fticuca,&  iura.auchorc  H-.  rod.in  loco 
cicaco  aliam  huic  rei  r.itioncm  a/cri 
bcncc.  CsEtcium  apudpopulos  poli- 
ti<fc  viucncps,  viri  foris  negoctantur, 
&  muliere^  domeflicis  curis  mcum- 
bunc,dcquo  perTiraq.d.  lcg.decim. 
cx  num.  I.  illis  camen  res  fuas  admi- 
nidrandi  facuicas  compecic,&  quan- 
uis  vxoracae  finc,  fine  confcnfu  mari- 
torum  concrahere  ,  &  res  fuas,  quas 
excradotcmfunr  alicnarc  pofTuntfc- 
cundum  ius  communc,vt  dixlmus. 

2.5.  Suntcamcn  loca  aliquoc ,  & 
Regna  in  quibus  ftatutum  ^  auc  con- 
fuetudoefk,  quod  mulicr  coniugaca, 
rmcmarici  liccncia  concra£kum  nullu 


gcrerc  pofsit ,  nec  quasi  contra^utni 
vc  refcrc  cXalijsTiraq.d.glon  odauai 
numcr.  4.  &  in  kegno  CificWx  de 
hoc  func  l.r.&  a.  ticul.  5.  libr.y.  noux 
rccopiIac.&  l.j4.Taur.cum  fcquctib. 
vbi  pcr  Scrib.  dc  matcria  latc,  &  pcr 
benc  cruditum  virum  Rodcric.  Suar. 
in  I  ij.fori  lib.j^titul.dc  las  dcudas,fle 
percundc  in  1.^.  citul>deios  plcytos, 
num.37.  Couar.  dc  fponfalib.  i.parc. 
cap.7  ^.j.  Maricn.d.l.i.titui.j.gloflTi. 
cum  fequcntib.lib  j.recopilat.  latifsi- 
mc  Barbof.in  l.i.  i.part.  cx  num.17. 
fffolut.  matrimon.  Nos  vcro  Icgcm 
dc  hoc  non  habemus  ,  fedfecundum 
inucceracam.&receptifsimam  Rcgni 
confuccudinem  vxor  abfque  marico 
qoncraftum  ,  auc  quau  concra6tum 
Vndc  obligccur,gcrcre  ncquicnecdo 
bonis  aliquid  alicnare,quia  bonorum 
adminiftratio  conftantc  matrimonio 
pcncsmaritumrcfidccjicacamcn  vc 
immobilia  iile  finc  vxohs  confenfu 
didrahcrcncqucac  cx  Ord.  lib.^.tit. 
48.  Adco.vcncc  fiiiielu.Tdoccm  pof- 
fit  mulier  conilicuerc  finc  confcnfu 
marici.vc  probat,  &  iudicatum  (uifre^ 
tcfljcur  Ph^b.  no(lcrdccil.88<  num. 
5.&io^ 

t6.  Ad  quam  confuecudinemi 
Ccu  fimilc  (lacucum,  duplcx  afsignari 
racio  folct,  vna ,  ne  prxiudicium  fiac 
niarico  in  mala  mulieris  adminiflra-  ^ 
Cione  ;  quam  probac  Mactenx;.  cum 
cicacisabco  i.f.glofT.i.d.  citul.3.^&  in 
I.  (equcnci.giofr.i.in  princip.  Cald.do 
cmphyceuf.4  partc.lz.num.^.  Azcu. 
d.l.i.cicul.3«lib.  ^.num.^.prope  fin.vbi 
dixic ,  hanc  cfTc  veram  racioncm  ad 
lcg  illam,&  fcqucncem,  vcomncs  ibi 
faccncur.  Alccra  gcneralior  cfl ,  qus 
debita  ab  vxorcmarito  rcucrcnciam, 
&  obedienciani  conccrnic,  dc  qua 
Tiraq.d  glofT.S.num.i.cum  duob.fc- 
qucnrib.Couar.de fponfal.  i.parc.  c. 
7.^.1.  num.i.  Gom.l.y4.Taur.  num.i. 
Bacbof.  d.l.i.patt.i.  num.js,.  Quam 

racio- 
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lationem,  ad  confuctudincm  ftracdi- 
&am,auc  Qatucum,  pocioccm  ludtcoi 
oaiti  pcior ,  io  terminis  iUris  cdmmu- 
nts  coiftciT  >  non  poflciitooUerelnad- 
toinil^rareiquando  ius  taoh  paticurjVt 
peream  damnum  marico  mferatur» 
qui  exhac  caula  &  rntipncdotalium 
bonorum  adminiftiationcm  habct.i. 
doce  ancillam^C.de  rci  vcndicat.qui 
tamennon  habet  in  bonis  vjcoris  tx- 
ttz  cauCim  docis  conllicu^ ,  in  qui- 
1>us  quta  nulium  ins  haber>  iitilluiii 
potek  fubiredetrimentum  ex  admi. 
niftracione  vxoris  ,  quam  inillis  ha- 
bcc.l.vcllcs.C  dc  reuocand.donat.  Si 
crgo  nulla  alia  rationc  mulicr  iini 
viri  licentia  contrahcre  prohibeiuf» 
jqu&m  ne  inidAmnominfefat,1ridetar, 
quod  eoriiuetudoptf  di^,  aut  (tuu* 
tum,adias  communc  nihiladdat,ilQ£ 
corrigat,  cum  &  fccundum  illud  mu- 
lier  finc  viro  concraherc  ncquic  cir- 
ca  ea,  in  quibus  ille  ius  habct.cuius 
dccamcncum  pact  poisit  proptermu> 
Iteris  idminiftrationenii 

Qiiare,ad  confuetttdincm  prasdi- 
^am,aut  nmileftatutum,  vc  genera*' 
lior  i  ita  potior  §  &  fiindamentalior 
cenfendacfl:  ratio,quzmaricaIcm  ref- 
picit  reucrcntiam  ,  &  obcdienciam 
quam  circa  fe  &  fua  ilii  debetvxor,vc 
Gcners.  &per  Apoflol.  i.ad  CorNic. 
icap.lr.icad  Ephcf.y.vbi,  k$iBeret,ift' 
qait)Vfr«r  fihfubdit^fintifieui  D^«mv#; 
^tioninm  vir  uipni  efl  mtilieris ;  &  paul^ 
poft,  Stcut  Ec(U(tA  fubte&A  eft  Chridoy  itd 
Cr  mulieres  i/irtsfuis  in  omnibus.  Notan- 
dum  cft  verbuni  illud,/»tfWff/^«/,qud 
in  rcbus  omnibus  fubie^io  &  obe* 
diential  molieris  ad  virnm  commen- 
datur,  &  praedpitor  ;  fieot,  U  verbc^ 
fimpfTt  dcquo  in  c.facmin^.jci.qu^ft. 
j.  ibi,  vt  fe  nouerint  femper  mdritis  fkis 
(ubditAS  effe.fjr  fiumiles.  Suntinptopo- 
ficumpulchta  D.Auguftmi  vcrba  ad 
Ediciam  relaca  in  cap.  quod  Deo 
jj.  quxft.  5.  Nihilergo ,  inquit,  de  tni 


^efie,  nthil  de  auro  .vel  irgento.vel  quecuii- 
cjue  pecunia,  vel  de  rebus  terrenis  tais  finh  ' 
msArkitriofMeredebuifii,  Denique,ned 
bce  res  i,  C±&nkn  ptacito  longe 
diftat,qai  quidem.  bohuiii  effisfateii- 
tur,  mulierem ,  quz  ie  ipiam  mariM 
jcommitcit,  rcs  eciam  tiusdcm,  pari, 
arbicrio  j*ubernari,  in  l.hac  legc.vcr- 
ficul.  Quanuis  enim.C.dc  paft.  con- 
Uent.  ex  qua  notauic  gtoiT.  ibi  Verb. 
bonomi  noncogi  quemad  bohom; 
Verdm  td>k)uod  illorum  teftimooid 
bonum  etat ,  nec  tamcn  lege  decre^ 
tierunc ,  lii  ctaiidra  nectisitatis  toA»  ■ 
fuecudo  noftra  rcdcgit 

iy,  £xqua,&  tationead  eani 
fcripca  infetcurjquodapud  hos,  &  iii 
terris  vbi  fimilis  Cottfttemddi  aiit  fti^ 
iotiim  viget,  bec  ih  cafibiis  alijls  pet* 
mifiis  iideiobere  mulier  poteftmati- 
to  inuito,  vt  tradiint  Palat.  in  repet; 
rubr.dcdonac.inter  vir  &  vxor.  §.6%. 
hum.i.&  4.Tiraq.poftlcg  cohnubial. 
elo(r.  5*  num.  104.  cum  fcquentib. 
Slatienz.d.1.1.  gloi!.i.nam.4.&  Aze- 
fied.ibi  nom.tf8-.)ampliat.i|.Caldin  !• 
fi  curatoreih,  verbkfua  facilitace,na.i^ 
Verfic.  Vxor  qiioqoe.C^de  ih  integr^ 
teftic.  minof. 

18.  infcrtur  etiam,  quod  nea  de 
paraphernaiibus  bonis  alienarc  mu- 
lier  quicqua  pofsic  ime  marico,  quii 
fecond^m  prafdi^m  Regni  £6hfocf- 
todinem,bohtiroih  oiciihihm  adii«ni« . 
ftratio  i  Miam  quz  propri^  Hnc  vxd- 
ris,pehes  maricum  eft.  Ec  ica  dc  p'ara- 
phernalibus,  ad  lcg.  Regias  Caftcllac 
cradit  Azeucd.  dsl.i.  num.  tfi.  &  (c- 
quenti,ampliat.td.  CiiiUs  concrarium 
ad  eon^ethdihem  noftram  probac 
fitatboCd.l.fipart.lnom.i].  Ae  vbi 
iener,qu6d  ciim  perdotem&  arrhat 
matrimonium  celebratur,pocerit  mu- 
licr  inhoc  Regno  absque  marici  Ii<; 
ccncia,libcrc  dilp6nore,&  aticnare  de 
bonis  paraphernalibus,  iuxta  I.  velles 
C.  de  reuocand.  dobac.  qux  ih  hbft'  ^ 

Regiitf 
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Regno  rcuocata  non  rcpcritur  •,  & 
Barbo(am  /ccutus  eft  Rcbcll.de  obli- 
gation.  i.parr.lib.tj.quxft.j.  fcft.j.nu, 
8.  &  9.  In  quo  ego  quidcm  cum  do- 
^bifsimis  Lufitanix  nofVrz  Yiris  con- 
ucnircnon  potui  >  quia  quodad  bo* 
norum  adminidraiioncm  in  pcrfona 
xnariti  rcndcntem  actinct,  nihil  in- 
tcreft  infpefta  Rcgni  confuctudinc, 
an  matrimonium  umplicirer  cclebrc- 
tur,  an  pcr  dotalitia  pa6ta  &c  inftru- 
incnta,qus  conruecudogeneraliscd 
apud  nos ,  &gencralitcr  obfcruatur, 
qUanuis  iuii  comuni  contrariam eflc, 
non  dubiictur  j  vnde,  nuUum  incon- 
ucntensefV,n  dicamuSidccifloncm  d. 
r.  vclles,  apud  nos  non  obtmere,  tan- 
quamconfuetudmc  hac  Rcgni  abro- 
gatamiquam,Rcgijs  Caftcllse  lcgibus 
prohibcntibus ,  mulicrem  contiahe- 
re,  &  alienarc  flne  mariti  liccntia,  rc- 
uocacam  agnofcic  Barbof.  &  coniue- 
tudo  haiQapud  nos,  vtlcx  fcripca  fcr- 
uatur ,  nco  minor  eft  vis  &  poccftas 
cius.I.diuturna,cum  lcgib.requcntib» 
jlf.de  legib.  £c  quanuis  in  cafu  ifto 
ccirct  utio  pr.xiudici)  mariti ,  ciim 
nullum  patiatur  in  adminiftratione 
l>-)norum  pnr.iphcmalium ,  quando 
vKoris  propiia  !unt ,  &  noncommu- 
nia,  non  tamcn  ceftac  altera  illa  con- 
tuctudinis  ratio  qu;  ad  maritalcm 
reuercntiam  pertinct,  quam  vltra  ci- 
tacos  ab  co  atculic  &probauic  idcm 
Bacbof  d.  l.i.t.parc.  num.;2.  &  jcgis 
citrpontio,qu9 duabus nititur  racioni- 
bus,dcficienrc  vna,  ex  altcra  luftinc- 
tur,<$.afiinicati$,inftit.denupc.l.Gnoa 
lcx  tf  dc  h.Ticd.  inftic. 

Denique  ,  in  candcm  fcntentiam 
optimum  pra:ftat  argumentum  Ord. 
lib. 4.  citul.65.  vbicl^cafus  fpecialis, 
in  quo  vxor  rcmfuam  propriamfinc 
confcnfu  mariii  adminiftrarcpotcft, 
quam,  nempc,  iile  concubinxdona- 
ucrac,  in  cuiu<  odium  IcxRcgia  fta- 
cuit,  vcpoftcc  vxor  abilla  rcpctcrc,a£ 


repecicam  fibipropriam  &  infoliduni 
haberc^quod  poftquimita  dcfiniuir» 
confequenccr  fubdidic ,  quod  iidmi- 
niftraro  cam  libcre  poftcc.pcrindc  ia 
fi  vxorata  non  efteCi  aitenim  ,  E  ^ue 
pfifd  fizer  efeiU  ttuio  0  tfue  Ihe  dprouuer, 
a^i  cr  perfeclAinente^  como  fenAO  fojje 
CAfnd*.  Pondcranda  (unt  verba  Icgis» 
qu£  otio^c  nimis  &  fuperuacuo  ad- 
dcrcntuci  fi  pcr  ca  qux  pr^ccdunt» 
quibus  rci  dominium  ad  vxorcm  in 
folidum  pcrcincrc  ,  declaratur  ,  rci 
quoquc  adminiftrationcm,cius,& no 
mariti,  fore,  intclligerctar.  Abfit  er- 
go.vt  tam  magnam  fupcifluitacisno- 
tam  Lcgislatoribus  noftris  impona» 
mus,icdpotiuscx  cautaprouifionc  in 
odiuni  concubinatus  in  caiu  dc  quo 
ibi  pcr  argumcntum  a  /pcciali  ad  ca- 
(us  alios  infcr.imus,vt,ctfi  res  proprig 
fint  mulicris  ,  iliarum  adminiftratio, 
non  cius.fcd  mariti  fit,fccundum  gc- 
ncralem  Rcgniconfuctudincni. 

1$.  Tcttio  U,  vltimo  infcrtur, 
non  poftc  muliercm  absque  miriti 
iicentia  ,  hxrcditaccm  fibi  dclacam 
adircquia  hzrcdicatis  aditioad  quad 
contradlum  pcrtinct.  I.apud  lulianu, 
in  fin.ff.quib.excaHf.in  poflcfl'. eat.do 
quo  latc  pcr  Tiraq.d.glofl^j.cx  num. 
119  &citatosa  Maticn.  d.l.i.glofl^j, 
nupi.^.Azeued.ibi  num.12.  vbicom- 
niuncs  in  hoc  contrarias  refert.  Et 
quanuisapud  Dodor.  controuerfiiin 
nt,an  appcllationecontradus,  inccl. 
ligatur  etiam  qua(i  contradus,  apud 
nos  fecuriushxc  fcntentia  procedir, 
quialegemnon  habemus  inmatcria 
ifta,de  contra£tu  loquentem,  fedco- 
fuctudincm,  cuius  ratio  fup.addu^a 
hunc  scquc  cafum  comprehendit. 
Rcpudiarc  auccm  harrcdicacem  fibi 
dclacam,  finc  marico  poccric  mulier, 
quia  in  hocncc  concradus,nec  quafi 
concradlus  aliquis  inccrucnic  ,  nca 
pracdida  ratio  ;  fc4  tantum  voluntas 
ooa  acquircndi>  &  rcnunciatio  iuris 

quxrcDdi» 
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quzreivdi  >  quam  poffc  faccrc  mulic- 
fcm  Ibnce  cofiruetucline  pisedidaj 
traclit  Macien.  dl.i.  glolT  a.  no.uAf  x, 
kcic  fecus  fic  deturcRcgio  Caftejlc 
propter  lcgcm  hoc  exprefsc  prohi- 
bcnrcm.vnbi  pctcum  in  nu  (cqucti, 
&  Azcued.ibi  nu.4.inhn.&  fcqucnti; 
Tiraq.vcio  pro  hac  lcntcniu  multos 
jeculic  d.glofr.5.  num.  ji.  iicet  dc  ea 
dubiteciplcin  nuln.rcqucnti. 

50.  Adedautcm  confuetudo  no^ 
ftfaiigat  mu]iereti>.vt  necclccmofy- 
ram  marito  inuiro  facerc  pofsitiqucd 
dc  rcbus  dotalibiis  tacilc  admiiiunt 
cmnes  ,  quia  carum  rcium  maiituS) 
dominium  habcre>cenretur,&  fuccc- 
dicrcgula  c.  non  cft  putanda'i.qu^(l. 
t.  qudddc  w  aHcna  non  cft  Eicienda 
elccmoryha  |  &  ica  cradic  BaTbof.d.l  .t  * 
i.part.  num.  19.  vbl  in  paraphcrhali- 
bus  contratiumdctcrminac  cum  D. 
Thom.&  alijs  ab  cocitatis.  Quorum 
fententia  probanda  c(l  in  terminis 
iurit  tommunis ;  nam  ftantc  cottruc- 
tudinc  prftdifta,  aut  ftatuto»  Vidcturi 
'qudd  ncc  de  iHis  cleemofyoam  ^cc- 
re  pofsit  mulierinconfulto  marito,v( 
traditNauarr.  vnus  ek  cicatis  a  fiarb. 
in  manuali  Lacino  c.ij.nu.iy^.vcrfic. 
Scptim6,PaIat  qucm  ciiam  illc  rctu- 
llt,in  rubr«de  donat.intervir.&vxor. 
$.48.  oam.54  verficuN  Hodic  tameni 
vbi  fcripiic»  qu^f  eC<i  molict  lecnm 
ddmiuscommonceieemofynas  facC- 
re  pofsicdebonispsiraphcrnalibus  fi 
nc  miriti  cotifcnfu  ,  nontamcnfinc 
fcrupulo  id  ficri  pofsit  pcr  iura  Reg- 
ni>  qux  feruantur  tam  in  bonisdota- 
libnt.qolm  ifi  paraphcfliaKbatttt' 
idiiiquac  propria  ibot  vxOrit  |  idcm 
tiadit  Tiraq.  poft  leg^  connub.  gloffi 
5.num.2i8.Bac^atra&at.de  non  mC- 
liorand.f1liab4c.11.num. 59.  Azeucd- 1. 
a.d.  titul*  5.  lib.  j.  num.  71.  poflcos 
Azorinflttution.moral.lib.ii.eap.io. 
quaeft.4.  verficul.  Qu^rcs.an  pofsit^ 
vbi  addidit » ^odd  in  tcrminis  fimilii 


ftdtuti.ncc  dc  ijs  bonis  qu^mulierin- 
duftria,  6t  operafua  acquiric.  auc  do. 
nacioncalicui.ui,  clecmolyiias  £iccttf 
pofsic.  Ec  fand  reiicencii  h±c  bofidr 
niticur  fundamenco ,  quia  ntulfer  ned' 
horum  bonorufn  habct  adminiflra- 
tionem,  flantc  pr±dida  confuctudi- 
ne.aut  flacuco,vtctadidimuS|  5c  fecu' 
rius  inhoc  Rcgnt>  proccditciimroa* 
trimonium  (impllciter  ctfiitridiicor» 
propccrvniucrfalem  bonortim  fbcic- 
ratcmaccommuuionem  lcgcilldO'i 
(kitn  }  dc  quoCabcd.dccif  I0tf.00<a« 
cumduob  lequcnnb.  i.part. 

Ncgari  tamcn  non  potcfl ,  qu6d 
dutum  nimib  ficiac  rigorc  plenu>non 
pofle  mulierem  aliquid  tiumoCjn^ 
gratia  elargiri  de  boOls  commooi- 
bus }  quaid>tempe^atlda  pr;edi£ta  fen^ 
tcncia  crit ,  vc  non  intelligitlir  do 
cclcmofynisparuis,  &  quzhofliatim 
mcndicantibus  erogari  foicht ,  has  1 
cnim  ctiam  inuico  marito  libcrc  po. 
terit  molier  facere  *  vcmolieres  vxo-^ 
racx  eiusdem  qoalicatis,  U  fiicultacit 
hccTc  cdnfueucrunc  >  quasi  cem{>ord 
cetebrationis  macrimonij  t  flue  pet 
dotalici.i  paita  &  infirurncnta ,  fius 
fimplicitcr  concrahatur,  hocaftum 
fubincclligacur  ,  vc  de  commuoibus 
boois  pofsic  muiier  libere  coofuetas. 
inter  eiusdem  qoatitaiis.conittgsni^ 
Cicere  eleemofynas  t  vel  enBm.qolt 
p^rumpronihilo  repucaror  |  qua  ra- 
tioncmodicashas  coiugatituftt  elee- 
molvhas  dcfcndit  Azor  d- qozfl.  4-.  . 
vcrHcuI.  Qiiid  diccndum  ,  moncns^ 
propter  cas  non  deberc  mulieribus 
(cropolot  ioijGere*  coofefiaelosF  f  le 
fclemtradit,fi  dederint  eleeotolyoaiit 
pauperi  eitcrcma ,  vcl  quair  cjctrema 
cgeftate  laborantiinam  fcript9,&  hu.-^ 
manz  lcgcs  iuri  naturali  dcrogare  nd 
poffunt.  Alios  itcm  cafus,in  quibus 
cieemofynas  facere  pofTunc  cooiuga- 
tacadducic  Tolccin  fdmm>  tcofivcdd 
fepteiti  pccca^*niottatib#6ia^.- 

^    ^  it.  Moif 
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158         L*Ex  hoc  iure.f, 

)i.  Non  rolum  auicm ,  ciuiliccr 
non  obligacur  mulicr  cx  concrattu 
gcdo  infcio  marico,ltante  conluccu- 
dinc  pr.^dida.auc  flacuco,{cd  nec  na- 
curaliccr  eam  obligari ,  cradic  Tiraq. 
po(l  ll.connubial.glofI.4.num.iz.  ad 
quod  vcicur  Barc.  do6lrina  in  fimili 
ftacuco  loqucncisj  nc,  fciliccc,  polsic 
mulicrcontrahcre  fineconfcnfucon- 
fanguineorum,  in  quibus  cerminis,  (\ 
illo  omilTo  concrahac.ncc  nacuraliccr 
obligabitur,  fccundumBarc.in  I.cum 
lex,num.5  if.de  fideiunbrib.&cfl  ra- 
tio  fccundiim  eum  ,  quia  iex  aufcrc 
concrahcndi  faculcaccm  in  fucurum, 
&  obligacioni  refi(lit,idcirc6  neo  na- 
turalis  obligacio  oricur.l.iubemus.C. 
dc  facrofan£t.ecctef  iunfta.l.nondu- 
bium.C.de  legib.  Secus,  quando  lcx 
obligacioni  non  refi(lit,neque  afsiflit, 
vtin  (liipulacione  altcri  fadia,  &  in 
puptiticootra<5lu}  tunc  enim  natura* 
Jis  obligatio  non  impeditur,  itaBarr. 
d.num.<f.  &  fcqucnti,  &  eandcm  do- 
ftrinam  repcticin  1. 1.  num.8.  ff«  do 
nouationib.  &:  in  l.H  non  fortem  in 
princip.num.j.  ff.de  condi^.  indebic. 
vbi  fcquitur  Alex.  nium.i.  &  i.  &  in 
cafu  nolho  fcquitur  Azcucd.  &  cx 
alijs  communcm  refcrt.l. A.ampliat.3. 
num.55>.d.titul.3.Iib.y. 

3t.  C.xtcium,do£lrinahxc,qua- 
uis  in  fc  vcra  fit,aptanda  non  vidctur 
adcafpm  confuctudinis  noftrxj  lo. 
quitur  cnim  Barr.  quandocx  tcnorc 
vcrborum  ftatuti,  contrahcndi  facul- 
ta^  autcrtur  in  futurum,&  lcxobliga- 
tiont  rcfiftirjproutin  RcgnoCaftcII^, 
vbi  de  hoclcgcs  fcriptx  lunt ;  quibus 
(lantibus  proceditcommunisdequa 
citati ab  Azcucd  d.ampiiac.^.nuro.^p. 
•  Quodconfuctudini  noftra:  non  con- 
uenit ;  ncc  cnim,  vc  fup»  primifi,  lc- 
gcm  habemusaliquam  fcriptam  pro- 
hibcnccm  ,  nc  mulicr  finc  confcnfu 
martti  contrahcrc  pofsit ,  fcdius  hoc 
sipud  nos  cxnonfccipco  vcQic,  con- 


luHit.O-  iur. 

fuecudinc  introdu£Vumi  idcirc6iquia 
prxdida  confuetudo  contraiuscom- 
munc  ed,  vc  fup.  tradidimus,cxquo 
probant  aliquicicati  aTirat^.  pofl  U. 
connub.glofT.S.num.j.  ftrictc  foreia: 
letprccandam  >  ncc  habemus  vndo 
ciicerc  pofsimus,legem  mulicri  con- 
crahcnti  inconfulto  marito  rcnftere, 
diccndum  potitjs  videtur,  quod  illi 
apud  nos  non  afsiftac,  ideoquenatu- 
ralcm  obligationem  non  impcdiri, 
fecundum  prxdiflainBatc.  dodrina« 
qu^  fic  pro  parce  hac  non  incoloratc 
rctorquctur.  Pro  qua  eciam  non  pa* 
riim  facit ,  quia  vxoris  ad  maritum 
fubicdtio,  non  cft  putanda  dctcnor» 
quam  ferui  ad  dominum  fuum  ,  nec 
maior  maritalis,  quam  dominica  po< 
tcftas  j  nec  dcnique  ccnfcri  potcft: 
maior  tncapacitas  muiiciis  coniuga- 
IX  ad  concrahcndum  ,  quam  fcrui, 
cuius  ftatusiure  ipfo  annihilatus  cft, 
&adeaqu;  iuris  (unt,quAsi  mottuus 
rcputatur.l.quodattincc,l.(ctuicutcm 
ff.dcrcg,  iur.  quod  cxpiicuimus  (up, 
ad  tcx.  i  bi ,  obliggtiones  inflituu ,  vbi 
ctiam  cum  gion.probauimus  natnra- 
lera  ferui  obligaiioncm-  Sicrgoillc, 
qui  infcriorisfubic^l-ionis  cft,  &  dc- 
cerioriscondicionis,  &inquo  maior 
concurric  incapacitas,  nacuraiirer  o> 
biigaturcx  concradu  i  fcgefto.vide* 
tur,qudd  multo  magis  naturahs  obli- 
gacio  probada  fit  in  pcrfonamu!ictis 
finc  viro  contrahcntis,ftante  confuc- 
Cudine  noftra ,  etfi  contrariumfcrip^ 
rericTiraq.d.gloir.4.nu.ii. 

}$•  Exquafcntentia  infercur^  tn 
hancnouhcris  obligationcm  Adeiuf- 
forem  vciliter  aecipi  poftc  ;  poteft 
cnim/ideiuflbr  accedere  fola  nacura- 
li  obligatione  in  pcrfona  dcbitoris 
exiftente.  I.  ftipulatus  (um,in  fin.cum 
leg«  fequcnti.  1.  fideiuftbr  obligari.^. 
fidciuflbr.  ft".  dc  fidciuflbrib.  &  ipfe 
quidem  fidciuflbr  ciuilitcrac  natura- 
hccrccncbicur^Cf  quauis  ica  aftridus 

pro 
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pto  mnttare  (oluic » oontra  eain,  fiutt 
maciiinomo  cooftaoce,  fiue  eo  fblo- 
C0>  nullumalioin  qu^m  naturalis  o- 
bligaiionis  regrcnum  habebit,quam 
ad  rummum  coiuiahitaQulicr»cttm 
finc  viro  contrahic. 

34.  Intcccur  cciam>mulicrem,ad 
fidem  cuucra^us  Cciuandamt  inforo 
confcie*ntic  ceneri»  qoia  forum  hoo 
nacuralcm  obHgacionem  rcfpicic,  fic 
iUo  Hifltur.vt  tradicTiraq.  d  gloflf.^. 
num.15.vbi  camrnad  calum  prazfcn- 
tcm  concrarium  mtcrc  cx  contraria 
fcntcntia,&:  tenet  ibi»i.  nii.  i(J.&:  1). 
fcquicur  Couar.  m  rcgul.  pcccatum 
a*part.^  j  nom.'S.&  to.  quorum  &n- 
cencia,  quam  feqoicur  Aaeued.  d«  I.  a< 
|impliac.j.num.3f.cttmfcqucntib.cd- 
cra  Segttr.ab  eo  cicatum  in  l.i.  $  fi  vir, 
num.iitf  cnm  feqncntib  ft  dcacqui- 
rcnd.  poifcn.  rtantc  iurc  Regio  Ca- 
ficUa:  Uiftmeri  potcrit.  Quo  etiam 
iutcprocedic*  non  po(re.coniugacs 
fnuiieris  cbncraAui  fideiuflbrem  ao- 
cedere,quia  ilia  nacuralicer  iion  obti* 
gatur  icge  refiftence,de  qoo  pcr  kzc 
ucd.  d.l.i.  ampliat.  5.  Ita  vcr6,ftantc 
confuctudine  noftra  ,  intclHf^imus  , 
mulicrcm  in  toio  conlcicntia:  ardlari 
ad  fidem  prx(Undam»vcquandiu  (ub 
viri  poteftacee&  impleccoan  cenea- 
cur,qu«incerimvnttlUus  rei,v&de  fol- 
nerepofsicadminiftrationem  habet. 
Qua  racione>ci^m  dicimos,  nacurati- 
tcr  cam  ccncri,  naturatcm  hanc  oblt- 
gationcm  ,  fmc  retcntionis  cltedu 
quandiu  matrimonium  duracintcHi- 
gi,vo»iumus.  Vodcnec  ineodero  ani- 
1»«  i&dicio  feourus  Mtipif,  tmt  seci- 
neCf  qol  interiai  ab  iUa ,  tamecfi  im- 
^lendae  fidei  dacf  gracta ,  &obtcnCQ> 
quicqu^m  accipic  matico  igntrO}  ecfit 
conttatium  ,  verifsimum  fe  putare 
modo  abHt  frau;:  omnis ,  atquc  Ixfio, 
rcripferic  Tiraq.  d  glonr.4.  num.ix.in 
quod  non  probo  ,  neque  con(h*> 
■  lo,propcer  pr^iudictimimaricl  iniKlf 


tl9 

miniftracione  qoam  libetam  i  legH 
habec  in  bona  omola»  qoa$  fini  &Sto 
fiio,innttll6prittari  pocoiciqoodnoil 
ita  ccrnicor  iniijs  quae  pro  contraria 
partc  a  Tiraq.affcruntur,  &  rcfclli  fa- 
cile  polfunc  propcctdifcrimcaracio- 
nis. 

Quia  vero  in  d.gio(r.  4  <&  fequccib« 
in  gratiam  nuncttpatae  confiiffCttdinii 
plttdmas  addodc,  &  tra£taC  quicftio* 
nes,pr2fcrcini  inglofil.S.  vbi  fex  fupr4 
Criginra  difcutit  ,  omifsis  iUis  quaC 
apud  illum  vidcripoirunc.crcs  ab  illo 
non  ca£^as,&  a  prxienci  cra£lacu  non 
alienastncc  raras  cucncu  hic  fubijoii. 
Prima  eft,  an ,  (lancc  prcdtfta  Regnl 
confoecudine  i  fponia  de  .fiicuro  id 
firaadem  Fucuri  coniugrs  poisicgeiv» 
reconcra£fcus ,  quibus  fe  obligeC,  Bt 
bona  fuaalicnct)  fccnnda,  an  muticC 
vxoraca  cui  aliquid  dacum  ,  rclidliim 
ue  fuic  ea  condicionc  ,  fcu  modo,  vC 
eius  ipfa  babeac  adminiftracionem 
frrtqttifico  vtco  ,  pofslc  absque  illd 
#lienare;  tertiayan  mulierabsque  ma- 
rittconfenfiinominarepolsic  adcm<« 
phyceunm. 

35  Quod  igitur  ad  primam  atci'< 
nct ,  pro  parcc  attirmaciua ,  ncmpe, 
qudd  Iponia  hbcre  concrahcie  ,  H 
alienare  bona  fua  pofsic  aoccfecouil 
nopciasipcimd  fiu{ic,qudd  appcHaciar 
Qe  vxoris,(ponfa  non  venicvc  cx  pliH 
ribus  comprobat  Ttraq.poft  11-  con* 
nub.glafTi.  num.18.  cumfequcncibtf 
quod  in  fponfa  dc  futuro  ptocal  du« 
bio  proccditi  qux  quicquidin  fauo- 
rabiUbus  a  noftris  tradacar,faltcm  in 
iiMCcria  Mltt  iakMmdonxs,  inccc 
oaaaccccmAaCf  qood  ooii  compre-r 
banditur  appellaciono  vxoris  y  fie^t 
necmaritMs/ponfi  appcllationcvcuni 
nco  in  materla  iadiiltercnti  talis  ad- 
mittacur  intcrprctacio  in  fponfis  dc 
fururo,vc  tcadicSanch.de  matrimoiL 
lib.i.difpuc.i«  oiiiif'|*  Pro1iido,ftac». 
tiimvMii€aofiiGt«do,  qoM  t»»  QbI 

liceDtbi 
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i6o        L.Exhociure.jfMIitSit.&^iuri  i.f. 

Ucenda  mariti  coifcraaus  gcrcre  non    nnheiuli  fiicoltace  quam  anto  (poA- 


pof$ic>videi:ur,qu6d  adfponram  noQ 
pertindat»  pratfertim,  ckm  confoectt- 
do  eiusnuxli  correftoria  iuris  com- 
munis  (ic  ,  quz  idcirco  ftridc  jtcci- 
picnda  eft,  &  non  dcbcc  exccndi  ad 
carum  in  quo  non  loquicur  t  iuxca 
communcm  gloll.  cradicioncm  in 
Auth.  quas  aftioiies.C.de  (acrolanft. 
CColef.&  gloHr.  (quami  paucisanno. 
tacam  dixic  Tiraq.d.  glufr.a.  no.ax.) 
in  c.in  Hdci.dehxrec.  itb.d'. 

Dcindc  facirjquiafponfuSjbonorU' 
fponfGc admitiiftracioncm  non habcc; 
&  quanuis,  fccundum  ius  &  conlue- 
tudioem  Regni  nubere,  proponanCt 
ix  booa  inai«stn  Gommunicencur»ca^ 
l\s  communicacio  per  fpoiilalia  qqa 
inducicur,  {edpermatrimoniumco- 
pula  confummacum,  ex  Ord.  libr.  4. 
licul.i?^.  in  princip.  circi  quod  dubi- 
tanc  Noflraccs  ,  an  futficiac  copula 
priecedcQs»  dequo  infcrius  Tuo  loco 
agerous  :  vnde»  cdm  nullum  ius,  ncc 
aaminiftracionem  habeacfponfos  in 
bonafiicurzconiugis.penescam,  vc« 
poce  rerumdominam,admini(lracio- 
nem  iliarum  inrcrim  durare,dicendu 
cft>  iuxca  rcgul.  l.in  ro  mandaca.C. 
mandac.  1  (cd  cc/i  lege.^.confuluir.tf. 
dc  pecic.  h^redicw  &  pec  confequens 
videtur,  qood  ot  Coacrafto  obhgari» 
&de  booisfiiis  alienareliber^  po(sir> 
neo  faoiat  in  hocfbcuro  marico  doiu, 
damnumue ,  quac  iure  fuo  vticur.L 
iiuUus.l.nemo  damniun.  £de  rcgul* 
ior. 

.  5^.  Denique»  pro  parce  hac 
cic,  quia  fponios  non  cenecnr  ipon* 
lam  alere»  oeo  dotislroQus  loeracor» 
vodeolere  ceneacor»  cametH  dosilH 
antemacrimonium  tradatur.l.d  ance, 
vbi  lacc  BarbolTcx  num.i.fF.folut.ma. 
trimon.  fi  crgo  illa  pcr  concraftus  a 
fc  fppnfaUorumcempoce  gcftosobli- 
gare  (e  contcahentibos  fecum ,  U  res 
lcias  vendote»  noa  poflec  1  vcein  goq. 


ialiahabebat,  norn  inoenireci  qoi  6- 
com  vellet  concrahere  ,  ex  qoo  &  ia 
perfona  (ua,&  in  rebosfuis  non  paruft 

intcrim  rubiretdctrimentum.Exqui- 
bus  videtur  ,  quod  fponfa  finc  fponfi 
liccncia  concraherc  iibcre  polsic,  U, 
res  fuas  alicnare  i  prxiercim  cum  ia 
illa  ce(retracio,qu2  a(signarilblecad 
confuecudtnem  »  &  ftatuca  qoibos 
vxor  fine  mariti  licentia  confraheie 
prohibccur,  cam  qu;c  fpc<5lac  ad  prz- 
iudicium  marici ,  cum  in  fponfa:  bo« 
nis  ius  non  habcac ,  quam  aitera» 
qu£  cil ,  propter  rcuercnciam  quam 
vxor  marito  ddbec  »  it  vc  fciat » 
fe  viro  fobdicam  efle »  vt  (op.  tia- 
didimus  {  qu^  vtraque  ratio  in  (poD^ 
(a  ccfraC}&  ideo.confuecudinem  prat« 
diftam.dacutorumqucdirpoficioncm 
in  illa  ccflarcdiccndumcric.  Qiiod, 
ne  dumin  Iponla  dcfururo,rcd,&  do 
przfejici  nondum  cognica,  nec  cra- 
do£hi»  ad  leg.  Caftellf  tradic  loan. 
Lop.inrepec.  rubr.  de  donar.  tntec 
vir.&  vxor.f  63.  noro.a.6itatasaCo* 
uar.dc  fponralib.i.  parc.  c.^^^kX.no.^. ' 
qui  hoc  nocandum  dixic,proptcrau- 
choricaccm  illius  quia  in  condcnda 
Taurina  iege  condlium  prarfticic ,  fc-  . 
quicor  Azeoed.  in  Ka.  tiCoL;.  libr.T* 
noa.teeopilac.nttm.tf.  qoi  in  idem  re* 
ferc  conciuem  (oom  loaon.  Gocieri 
traA.de  iuramencfioofitm.  pan.t.c«i* 
num.ii.&'t8. 

57.  Pro  contraria  vcro  parcc  fa- 
cic  primo  ,  quia  confnccudo  de  qua 
agimus,£iuorabilt$  pociiis  eft  cenfen- 
da»qoim  odio^ ,  quaooiscorie^ria 
iotis  communis  fic » vc  in  (Utoto  ro* 
qoiiehteoon^enfum  confanguineoru 
in  contradu  mulicris  cradic  Barc.in  L 
qui  exccpcioncm,  num,^.  fF.  de  con* 
did:.  indcbic.  &fcrmc  omncsfccun- 
dum  Tiraq.poft  Ipg.  connub.  gloff.S. 
no^ai4.  &quidemde  •oofuecudine» 
wc  flatoto  fnaiict  confeniiim  teqoi- 
"  •  auc 

Digitized  by  Gopgle 


Qtp^ViL  DecoHtrdBibnsmutierum»  x6t 


niilVi  ftturids  hocaffirmacurj  mtli- 
catenim  r»ti6  fragilitacis  mnUebrisi 
qv0  fola  mtlitat  in  ftaiato  ptopin-. 
quoruth  confenrum  requirence  >  9c 

praetcrca,poccncior  alia,ncmpc,ratio 
praciudj^ij  marici  in  maia  mulieris 
adminiftrjcionc  ,  &  concordix  con- 
iugalis,&  dcniquc  racio  quardam  h.o- 
neftacis  qux  coniugacas  decet*¥k  ini» 
lcijs  inaitisqu^  mtricis  cumhomioi-; 
bus  non  negocientor j*  pnefettim  0 
adolercentulxfint;  conueniunt  pui* 
chra  D.  Auguflini  vcrba  rclata  in  c. 

•  quod  Dco,  vcrficNihil  ergo, 
quoiu  mcminit  Tuaq.d.gloir>8.n.i.. 
Tbi  alitin  propoficum  adducic. 

|8.  Cum  crgo  confuecudo  h{C|  ' 
fauorabilis  ficccnfenda,in  illa,appcl' 
lacione  rxoris,  ctiam  fponladc  fucu* 
rocomprchcndccutjquia  lcx,aatf{a- 
Cutum  dc  vxorc  ioquens  in  maceria 
£iuorabili,  ctiam  in  fponfadefutura 
intelligicur,  vc  notant  Cyn.  U  Saiyc, 
pettet»ibiin  l.  nonfind.C'de  bon. 
qux  lrber.&  cencnt  ahj  relact,& iecii, 
Sanchez.d.libii.  difput.i.'nain»x. 
vhr  notatTiraq.d.  glofT".  z.  num.ii.in 
fin.  pro  cotraria  fcniencia  prolcrcn- 
tcm  Bald.in  l.foicc.^.qu.T  rirum.lF.dc 

.  his  qui  not.  infam*.  cum  huic4>otius 
6ueat,.ficoc  &r  glofH  ibi ,  vc  expend[it 
Sanch.!cK:o  citatO}*quanqaam,quo«l 
odBald.  fpcAateainloco.vix  conijci 
potc(l,quam  probaucrit  in  hocfcn- 
tcntiarn  j  &  ,  fi  coniefturjc  locus  cft, 
contrariam  potius,mihi  vifus  cft.fcn- 
iiiTctVC  dc  co  arbitratus  c(l  Tiraqi 
'  "^9*  Rurfus  t  pars  hzc inde  hiua- 
tiir,qata,ecfi  ex  jjponlatibus  defatoro 
«oncraf^is  fponiasnon  hafateat  cas  in 
/ponia,habet  tamen  ios  ad  eam,  qiio 
iure  compcilcrecam  pGtcft  ad  prar- 
llnadii  coniugalcm  colcnfum  c.cx  li- 
cetis>in  t.c.ncuc,  defponlahb.  idque 
«dam  fifioe  iuramento  fponf^lia  c6- 
tt8herentar,c.de  illis.t.verfia.Malier 
aucemi4eddpoii£K.iropttbet.Tbl  hoe 


notat  Abb.  &  cxaljjscradicCouar.de 
(jponral«t.p4rt.c.4.in  priiic.na.a.  cam 
ieqoencii$anch.d.hb.i.dirpuc.i9.n.4». 
vhi  pro  hac  fententiaiquod  <pon(us. 
fponfam  compcllcre  pofsicad  fidcm 
icruandam,  ctfi  linciuramcnto  ipon- 
falia  concrafta  futflcncqu^  comunis, 
&  reccpcilsima  cil ,  plucimQi  ceferc 
Theologos,0eIariftjis.  C^mergo  ad 
fpon(am  ip(am(|foaius  iashabeat>ie- 
quicur,qa6d,  flante  cofuetudine  prq- 
di^a,aut  (Utuco.ctia  habebic  adbona 
illius,&:  adminiftrationc  corum,cum 
acccirorie  hoc  vcniat,&  acccirotium 
oacuca  (cquicur  prmcipalis,  iuxta  iu- 
risrcgul.  iacnittS  iocls  fraudem,  feit 
damnnm  fporiranec  concrahere^nea 
alienare  quicquaiAjdsilUsKpioiUc. 

40.  I3cnique  facit,  quiainhott 
Regno  intcr  viru  &  vxorcm  quando 
fimplicitcrcotraxeruncinducicurbo- 
norii  omnium  comunicatio  cx  Ord. 
lib.4.cic.^pn  princicavc  maricus  ha. 
beat  diroidiam  parcerobonotum  qu^ 
vicor  fecamA^etcqofleque  pofteaae- 
quicucur,  &  ccontra  illa  in  bonis  ma* 
ritijvnJcconcradi";  fimpliciccr fpon- 
falibus.habcc  fpofus  ius  ad  dimidiam 
bonorij  rponriE,&  qua*icrcditorccn-> 
fctur  in  eucntiHn  coodicionis  fucuri 
eoniogij,idcirc6qoe.  cton  poceritfn-, 
terim  fponfa  in  fraodem  iHias  debo- 
nis  fuis  quicqaaalienare,&c>fi  alienje^ 
fecutis  poilea  nuptijs,  reuocandi  iua 
compctctmaritojvc  cuenict,cumdc- 
bitor  fubcoditionc  ,  in  fraudc  crcdi- 
toris  alicnat,  qui  conditionc  podea 
exiftece  reoocidiias  habet  c^c-  titule 
de  teaoctndis  hisqu^  in  fraod.  ere- 
dicor.vt  probac  tex.  in  l.qui  in  firaudo 
flp.qui,&  a  quib.  iracatlaf  in  ^icemil 
quis  in  fraud^,n.yy. inftit.de  aftionib. 
cx  glofl.  ibivcrb.credirorij.intcllefta 
iuxta  tex.  qucmallcgac,  in  1.  credito- 
res.ir.de  vcrb.or.  iignificac  (eca9d4ai| 
quamgloit  veiiit,qu6d,fi  moliet  ali- 
eui  deiponfatt  flc  cum;  eetca  &  ex- 
O  prelTft 
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pfcfla  dotls  quAdtacCt  ^  ttiulidte  ipfi»    Mttlttliinidocm  flc  fi)cietatefn,i9iiatt* 


#€l  tibalio j>roiniflsi»8c  isieaue  in  ttatt- 
d€  promiflie  Hotis  bonaaUenet»(ectt- 

tis  poftea  nuptijs  ^  quibus  0romif7ii 
dotis  coditiodicitur  cxtitiMe.l.4.  ^.1. 
iundagiofr.fT.dcpaft.l.plcrunquc.^  Ci 
ance.l.ilipulacione  fF.dc  iur.  dot.alie> 
AatidoS  infraude  dotis  fadla  reuocare 
pocerit  maritus,nifi  dicamus  i  dece* 
fidris  condidonis  illum  iott  coldos 
promitcitur«  qu^oA  credicofem  eit 
quaiibecaliacaufa;  quod  efTe  abfur- 
dum ,  nemo  negabit.  luxta  quod» 
idem  dici  oportec  in  cafu  de  quo 
agimus  circa  alienacionem  4  fponia 
fiiftamin  fraodem  ftitursf  oommii- 
Hitetiottis  bonoruM,  ci^ni«  quicqold 
in  bonts  habec  molier  rpdnfaliorom 
tetnpore,  in  docem ,  ac  nuncupatani 
comtnunionem  fecum  laruram,taci- 
Ca  conuencione  adum  incclligatur} 
it  nihilrefecc»  exprersequid»  auc  ca- 
citd  agatori.c^m  qnld.M  eert.  pet. 
Qolnimd,  8e  adoersils  priils  alienata 
fotorit  credicorib'  rCuocatoriaadio- 
ne  prouideri ,  eonftico  de  fraude.vel 
cum  illa  vehemcntcr  praefumptaefl, 
cx  laf.d.^.itemli  quis  in  fraude,n.tf5. 
&  alijs  cradic  Couanltb.r.var.c.y.n.^. 

Ex  bis  pr^fcns  quasftio  anoeps 
epparet,  quse  forlan  t  vt  iodobitabi- 
lis  pro  parcc  afHrmatioa  r  i  Noftris 
omifla  eil  |  dum  dnbiunt  in  fponfa 
deprxfenci.vt  conftat  e<  citati5  i 
Couar.dcfponfalib.  x.part.  cap.7.^. 
inom.4.Azeued.did.l.i.cicul.|.  libro 
5.  nom.6.  ZeualL  pradic.  commuotf 
€ontnr  oommon.'  libro  qoaft.  iio# 
imm.a.ae  J.  qoi  in  fpoD&  de  prse6ii- 
ti  nondum  tradoteconfenMm-ina- 
rici  requirit,  concrafupf.  cicacos, 
ica  fe  obcinuifTe  ,  refcrc  ,  quasi  in 
fponfa  de  fucuro  6ne  dubio  repu- 
tanies  «abfque  fponfi  eonfenfu  con- 
«olMtytfitres  fiiasiliffuherclibera^ 
fOwtjt  jean^      illa  .prarfercim 


do  alitcr  tton  contrajcerunc  t  pan 
.negatiua  noil  tcmcre  probanda  vi- 
detUr  ^  pcr  illud  pocifsimum  quod 
dhcimusde  alienacione  fadain  frau- 
dcmcrcditoris  cui  fabconditioncdo- 
bcbatur,  qux  podca  excicic. 

4L   Ouar^  ,  pro  reiblotione  di-' 
Mndomeft*  fnnnfim  ciuidem  con» 
trabere  ,  &  alienare  Uberi  poflci 
dumnnodo  fraus  abHc ,  Canquim  re- 
tum  dominam  cumadminifiracione, 
iili  incerim  plcno  iure  compcccnce; 
fraude  vero  incerucnicnce,  rcuooa- 
.  torix  a^ionis  auxilium  inarico  com- 
perere  cx  illd  Pr^ris  edifto ,  quo 
cotra  fraodnlentas  alicnaciones  cre- 
diroribasexcac  prouifum.  Qua  refii- 
lutione,  Vtriu?quc  partis  fundamen- 
tis  fup.  addiiclis  rcfpontlcri  facilc  po- 
te(l,& vcfjquc  paici,  id  eft/ponfo, ^ 
iponfjeplenefacisfic. 
.  4%4  Secondaqu^diopecebacan 
toiilier,6Ql  ati<|oidgatomirediftumoo 
fuicea  condiciond»  feu  modo,  vc  eius 
habcac  ipfa  liberam  adminiftraciooe, 
pofsitde  re  illa  infcio inutcoque  ma- 
rito  concra^um  facCre,  6c  alienacio. 
ncm.  In qua  qu^Hione,  pro  parce  af- 
firmacioa  eft  tex.io  Auch.vc  lic,macr. 
^  antc ,  in  prineip*  verficul.  5i  verdi 
colIac.S.vbi  cradicur,po^quempiam 
filiofamil.rem  ralinquere,  vel  dotiarc» 
illius  adminiflratione  comiffa  ipHus 
fiiif  matri,vxori  patris  fui.^  G  crgo  rei 
adminiilratio  qux  alioquin  pencs 
maticum  fucura  crac ,  vcpoce  teruco. 
omniomfilij  legitlmum  adminiftra- 
<oiem.rl.i..C4le  bon.  matern.  Lolai 
oporcetj.nonaotem.C.debon.  quae 
hber.  poccfl  per.  ccflarorcm,  vel  do- 
nacorcm  vxort  commitci ,  probandil 
arque  videtur ,  poffc  ccftatorcm  ,  vcl 
donacorcm,  mulieri  cooiugacs  raixi 
teUi^ere,  vef  donare  cum  libera 
fMpW  rei  adin&illiiulone ,  qus 
^ilioqoin  inaaco' oonipeticiuaeiret. 

Fioiaoc 
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l^aciunr  deindcadiiuda  pcrTiraq. 
poft  Il.connub.  glofl.8.  qu^ft.i^.  pcr 
toc.de  alicnacionc  rci  a  (cftatorc  pr^- 
cepta  molteri  >  ftaiice  confuetudin» 
fimilitauc  ftacuco.vbi'  cradit,  pr^  cep- 
cum  ccnerc,quasi,non4  molierequx 
iUud  adimplcuit,  fcd  potius  a  tclla- 
torc  qui  prxccpic,alicnatio  faftaccn- 
fcatur,  argum.  I.  vnum  cx  familia.^.fi 
dc  falcidia.  ff.  dclegar.  u  K  paccr  cx 
prouinciai  m  fin^ft  ide  mjrnnofiff 
vindtft.  Ec  qu»  cirel  iif fenatioiMif  eit 

tieceflaTiacaufa  bre  ibi  adducic»  ^OT 
au^  conciudic  d.quxfl.  15.  mniicrem 
dcfunfti  Ii^rcdcm  pofTc  irrequifico 
viro  rcm  Tiiio  vcndcrc  ,  quam  illi 
certo  pretio  vedi,iuficr^c  dcfunftusj 
fequicur  Matienz.ln  l.i.  cicol.3.  glod. 
I.num.i7.in  princip.ltbr.y.  recopilac. 
Ecdenique.  non  habere  locomprz- 
facam  confuecudinem  ,  ctiiri  mulier 
ex  necefsicace  contmhir ,  iat^  com- 
probatTiraq.  &  conueniuiu  multa 
quae  congeric  cx  num.185.  dcvalidi- 
tace  alienacionis  fa6he  ejf^ora 
xeflaria  9  quando  illa 
tar>  deqoo  Pinel.  m  ^pal€iraifti 
±4*  8C  tuim.  f  I.  C.  de  bon.  marern. 
Tuxcaqurc,  in  cafu  noftro  dicfndum 
Vidctur  ,  polfc  mulicrcm  liberc  con- 
traherecircarem  quiEilli  reltfta,  do- 
nacaue  fuicea  condicioncf,  auc  modoi 
^tabsque  maritd^^iliiyftftii^ 
^ftlienandi  Cicultas  pi^;fies"illa^  eftet« 
quasicunci  Goncradtus  ab  illageftusi 
ab  ipfo  qui  praiccpit ,  geftus  eenfea- 
cur,  &cx  ncccfsicate.o^^  inionfti 
faausapparcac.  "  ^•'^wsk^;  . 
'^^  Denique*eande  partemglodt^alde 
^rroborat ,  qodtf  0fiiry$lliQd,  atit 
ioBodusnon  vtdecor  hiri»HSttl(W#<^* 
moribus  concraria }  fi  enim  cod- 
•trabonosmores  eiTct,  mulierem  finc 
"^arici  licencia  contrabere,  td  vtiquc 
■  i  iurc  ciuili  non  habcrcc,  fccundum 
quod,contrahcre  liberc  poreft, &  res 
4aas,  qu^  excra  docis  cau^m  fQnc> 


alienareincdrulto  viro,vt  tradidimus 
fup.  vndcjcum  bonis  mcribusnon 
aducrfctur,dcbcc  obfcruari  conditio» 
aoc  modus,quam,quemuequts  iorcii^ 
fuaB  donarioneprxccpicvc  in  dcolCi 
de  donac. qux  (ub  mod.  1.  in  craditio, 
nibus  fF.de  pact.l.in  conditionibus.fl^ 
decondit.&  dernonlU.cumalijs. 

43.  In  contrarium  ver6,(]u6d  ta- 
lis  condicio  ,  auc  modus  valcrc  noa 
\fi|yeit*,^ffittil^baxh^  mtiiifec ,  j^uiai 
^«foppofica  Ri^i  conftMg^diilciii 
mariti  contcmpcum  &  dcfd^SiCMIf» 
dicmiiliercm  fmc  illius  cdfenfu  com 
hominibus  negofiarij&  maritalis  co- 
cordia,  quarlucro  pi.Tfcrcncla  cft,  vc  ^ 
inqutunc  Impp.  in  1.  reprehendcnda 
C.d^  ibftieNelHiHfe^ifiep^  pcricU- 
tai^hii^  fi  Txor  reniiente  vir^^iiMwra- 
hcre  vellcc  j  porro ,  conditio  milHe9^ 
inion^a ,  quz  viro  illios  in  ignomi- 
niam  cedit,  &:  qua  maritalis  cocordia 
&  rcucrcntia  l.xditur,  contra  hnnos 
morcs  efle,cenfcnda  cft^.&idco  c  tc- 
ftamencts  r^ki  omnino  debec.d.l.re* 
|h^ebehtlMRH^nPlMlttdltioiribos*i.6( 
l£d9:de  GonditH]iftiC.l.ndn  dobtcamot 
Cde  condtcKderoonftrar.  Ec  cirea 
modum  in  tcftamcntis  fcriptu  idcm 
iuris  cflj  neccnim  pr^flianda  cautio 
cricdc  illo  implcndo,cum  bonis  mo- 
ribus  adoerfacur,  fcd  co  reiedo  mancC 

itl£>i6ftnt.  efteque  concordem  om- 
niumfenceotiam ,  fcripfitCouar.  dc 
fponfalib.i.parc.c./.in  princ  num.y. 
■Quodficin  modo  impofsibili  comu. 
nicec  eciam  obcinuic.adindar  impof- 
libilts  (fdnairi^aifii  teftamdito^ci^ 
|>car.l.f.^  di»m^  inftic.  ▼biricM 
Angel.in  prihcip.Imol.  col.final.  tra- 
dic  Barctn  l.codiciilis  col.i.  vcrficul. 
Tii  dic,  vbi  loquicurdc  modoimpof- 
fibili,  aut  turpi  ffdc  legat.  i.  Dcc.  in 
Auth.ingrefsi,  num.  23.  C.dc  lacro- 

fao£k,occlcf.  .  't=  ;  j:- 

O  %  (Juod. 
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QUod  ctiam  ad  moduni  impotsi- 
bilcm  dc  lurc  >  auC  ta^to  coiuradui 
appofitum  extendunt  Doftoc  pet 
glo(r.fintl.  in  1.  ciiin  donactoms.Ctle 
trinfaft.  quani  notabilem  vocat  An- 
geUn  dJit.num.final*  Dec.  d.  Auch. 
ingrcfst,  num.  x\.  licec  imporsibilis 
conditio  coiuradtui  obllec  ,  eutnque 
viciec.i.  non  iulum.  li.  dcobiig.ic.  tL 
aftion«  I.  impofsibilis. iF.de  verbor. 
obligat.vbieandeni  dttferenriam  no* 
tftutr  Aogel.  glofT.  illam  in  d.  1.  cum 
donationis»fingularem,&  magiflram 
jippcllans.  luxca  quo!  dicendum  vi- 
decur,  legatum,  auc  donationem  mu- 
licri  failam  eo  addito  ,  vt  ipfa  finc 
marito,dc  rcdonaca,  auc  reli^a  con- 
traftam,&  aiiedatiQnem  facere,  libe- 
th  pofsit ,  valere  quidem  modo  ne^ 
gIe£^o,  canquim*  qui  contra  bonos 
moreslit,&  contra  probatifsimam, 
ac  bonis  moribu';  conlentancamval- 
dc  Rcgni  conluetudinem. 


pofsit ,  vc  ex  difponcntis  voluntatei 
modus.non  vt  dcconiIlio,fcu  impuU 
fiutisiitcetilendtts.fed  vtfinalii  qur 
decefiitatem  iiidacat$  vel  etiam  fi 
molier  ftare  illi  velit ,  nulla  cfl  Ic^ 
qua*  Irgatarium ,  aut  donacarium  \ 
modi  irhplcmento  cohibeat,  tametfi 
ille  ralis  (It,  quem  ,quia  folius  ipfius 
lcgatarij  cmoiumentum  reipicicbat| 
omittere  impun^pocerat. 

4f .  Caeterdm  j  quiii  priot  raltid 
fortius  vrgec,  prorerolucionepropd» 
(it^  quacflionis  duo  cafus  eruot  di"' 
fttnguendi ;  vnus  efl,  quando  matri- 
monium  concrahitur  cum  padto 
communicationis  Jionorum  exclu- 
(luO}  videlicec ,  fi  contrahacur  cum 
pafto  dotali ,  quo  cafu  fi  de  locratis 
tonftance  macrimonio  nollilm  adCc 
padumi  illanon  coromunicaboiltot 
intcr  conutf^cs  ,  fed  qur  quilibet  ac- 
quirir,  (ibi  .icquirct,  luxca  luris  com- 
munis  conftitucum ,  vtcontrr^  Gam. 


44.  Sccundo  pro  parce  eadetd  dcci(.5i4.num.4.&  ^.probat  Baibof*. 
(acic,quia,ci^mmulicri  aliquidrelin.  in  l.t.4.part.nu.59.  verficln  Regno» 
qaitor,  aut  donatur  modo  additot  vC  fane  Pdrcugalff ,  6enum.feqoenci  if. 
temrelidam,jloCdoDatamip(a  admi.  ,  folut.matrimon.  Scd  ccfi  paftumad. 
fiiftret,  talis  modus  nulliusalicrius  datur  de  communicatione  qu^fito* 
commodum  conccrnit ,  quam  ipfius  rum  conftantc  matrimonio,  talc  pa- 
lcgacariiiaut  donacricis ;  porr6,cum  <ftum  inteiligicur  dc  quxfitis  cx  indu- 
modus  eiusmodi  cfl,  nonobiigacad  ftria  &  negotiacione,&  non  poitigi' 
implementum ,  fcd  magis.prcmdlld  £tur  adilb  qu;  alteriet  ooniogibai 
habitoydifpofitio  Mmi¥  vt  pura,    locraciuo  titulo  deferuntur,  ioxra  I. 

"  "  coiri.cum  legib.fequencib.fF.pro  foc. 

traditGam.decifjjS.num.i.  Barbof. 
qut  alios  refert.d.I-i.  i  part. num.  3^. 
vcrficul.  Confcqnitur  eciam  ;  &  in 
if^ocafu  fcncit  Valafc.conf.io^.num. 
itf  .tom.  1.  Quanuis»  cum  docali  in- 
ftramento  non  adijcitur  paftum  do 
<tommttnicandislu«tatis«omniacom-  • 
municari,  ceneac,  fecand&m  coofne- 
tudinarium  Regni  ius;  cuius  oppofi- 
tum  probac  Barbbf-d.I.i.  ^.part.num. 
99.  &  fcqucnci.  In  hoc  crgo  cafu, 
modus  iniun^lus  legaco  mulieri  re« 
lifto»  aotdonacioni  j  vcipfa»  &  non 
3c  -  maritus,- 


tioe  teftameatariipii^fit ,  fiue  incer 
Viuos.l.Ticio  cencum,ih  princip  ff.do 
condit.  &  demonflrar.  1  1.  final. 
cum  Icg.fcquenti  ff.dc  donat.  fi  ergo 
difpofitio  qux  fub  tali  modo  conci- 
picur,  quifolius  muKierf|^n$!^afflefr- 
taimWpicit,  vt  pura!iiljimli^^^8^ 
Ito  difpoiltione  pu  A  4ii^i^^iSSB6B0t^' 
]i6^a,  aut  donata,  nonambigicur,ad- 
miniftrationcmfubmairito  illins  efrc, 
ftante  confuecudinc  Rcgni ,  confc- 
qucns  eft »  vt  in  calu  propofito  idem 
dicewdebe^us.  H^c  cacncn  racio 
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.fnaricus  >  adminiftrec  ,  tenebic ,  ica 
vc  ibpcff  re  auc  qaancicaKe  ita  rcltftai 
domittitte  concrahete  mulier  libcc^ 

pofsic,  ft:  alienacioncm  faceremari- 
to  infcio ,  &  inuirO|  &:  in  hoc  cafu 
procedunt  qux  pro  partc  affirmati- 
uam  qu<jftionc  hac,  pnonloco  lup. 
adduximus.  CuinuaobiUnc  in  con- 
mriuRiftddoftainanad  fecunduia 
xefponlum  iam  excac » 8e  ad  primoni 
.refpondetur.in  conditione^aucmo* 
do,vtmulicradmini(lrec  rem  illi  re> 
lidam  ,  cuius  maritus  patticeps  noh 
eft  ,  nuUum  manci  vciti  prxiudi- 
cium.ncc  difcordiaium  occationcm» 
cam  hoc ,  quod  cali  conditione»  aac 
modo  praBcipicur ,  k  iure  commoni 
jnulier  habeac  »Ybi  conruecodo»  auc 
ftatotum  in  contrarium  non  eft  i 
quod  ccrte  a  lure  ciuili  nonhabe- 
rcc,  fi  inciuilc,  &  bonis  monbusco- 
trarium  pucarccur ,  mulicrcm  infcio 
viroadminiftrarc  res  (uas  quz  excra 
dotem  (iinc.  Sed  8e  llance  Regni 
confnetudine  pdfle  mulierem  quae 
nupiicper  dotcm  &arrhas,parapher- 
aales  res  libcrc  adminiflrare,  &  alic- 
narCjtcnuitBarbof.d  I.i.  i.part.num. 
53.  &:  16.  cuius  fcntcniiam  &  fi  fup. 
oonprobauertmus  ,  in  hoc  quidem 
ca(u  probandaefttillaquc  pars  b^o  in 
ilio  iecurior  apparer. 

4^.  Alcer  cafus  e  ,  q  uando » Tel 
cx  pa^,  Tcl ,  quia  (inoplicicer  con- 
traxcrunr  fecundum  Rcgni  ius  & 
confuctudincm ,  lucra  omnia  quo- 
cunquc  tituio  quaEfiraconflantcma- 
crimonio,  incerconioges  communi- 
cantor  |  tc  in  ifto  pars  negatiua  pro* 
pofitaequfftionis  cenencUeft.  Quia 
cftm  locra  omnia  commonia  fiinc 
incer  coniuges  eciam  qu^  lucraciuo 
titulo  quxruncur,  vcl  quia  ica  con- 
ucncrunc ,  vcl  quia  fimpliciccr  con- 
craxcruac  ^  quo  calu ,  non  cancum 
qu^fita  oonibnce  matfimonio » fed 
quf  ancea  habebanc » iocet  iUos 


aSilms  mulierum.  %6i 

communicancuc  dc  iurc  Rcgni  >  dir- 
poficionealcectus  effi^  non  poceft» 
vt  alcer  ex  coniugibus  » in  hoc  inro , 
commonioois  l^dacur  }  cum »  qui# 
tollero  non  pocc(t,  quod  inccrcon* 
crahcntcs  ai^um  Icgicimc  eft  ,  cum 
vci  maximc ,  quia  fi  id  cfficcrc  pof^ 
fcc ,  communionis  iuri  lege  induAo» 
lea  eoncrahenciom  pa&o  commitci 
6aus  &c^il£poflec }  cum » qni  abalU* 
quodonari  fibi»  aucrelinqui  fpera^ 
rcc,  faciilinionegocio  ab  eoobcinO"' 
rcc ,  vt  ita  rclinqucrcc,  auc  donarec, 
ne  ad  coniugilcm  bonorum  com-  ■ 
municationcmpcitincrct,  fcd  is,  ea-  < 
ne  fibi  qQaererec  in  folidum ,  cui  re-  . 
linqnere  *  aoc  donare  voleiiat.  Ac* 
que  ica  per  fraudcih  &  collofionem 
legtcimabonorum  fociccas  ,8c  com* 
municatio  cucrti  facilc  poflct,  roag-* 
naquc  oiirctur  difcordiarum  inccc 
coniuges  occafio,  cui  vc  obuictur, 
condicio,  auc  modus  in  alccriu5  dif- 
poficione»  vc  res  in  iblidum  pcrct«' 
neac  ad  eumcoi  rclioqoicur ,  &  noa 
communicecur,'admitci  non  del>et;> 
Ex  qiio  ad  propofitum  cafum  pro- 
pnus  intcrcndo,  rcfolucndum  in  eo 
eiit,  non  valcrc  coiuiitioncm ,  auc 
modum  per  quem  adminiftratio  a£ 
alienacio  rei  qux  commonis  fbcuni 
cft  ,  oommiccacor  mulieris  arbircio 
exclufo  maricO}  (i  enim  valerec,pec 
indiredum  ,maricale  iusincommo^ 
nione  fibi  debica  Ixdcrecur ,  &  ia 
mala  mulieris  adminidratione  detri. 
mentum  paterecur,  U  denique,do- 
decus  illi  e/Tec ,  &  ignominia  ,  rem 
fibi  communem ,  non  fiio ,  fed  vxo« 
tis  arbicrio'  adminiftrari  fe  nolenta 

&  renuencetcx  quo &frequcnsdilr> 
cordiarum  occafio ,  &  mala  alia  con- 
iuf^ium  percurbancia  orircntur.  Eft 
crgo  in  calu  iflo  amplcdcnda  pars 
Acgaciua  propofitx  quxftionis ,  iux- 
ca  id  quod  pro  iila*  addaximoa 

fiip.  . 

0|  47.  Ef 

« 
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•47*    £c  non  obflant  in  concca- 
liiiniadctadla ,  quibus  fftdt^  refpoii*  , 
decor;  Ad  prtniuaieniai,de  Auth.vC 

lio.macr.  &auiae,  inprincip.  vcrficaU 
Si  vef^coUac.8»vbi  ces  fiiiofamit.  re- 
linqui,auc  donari  poccft,  iliius  admi- 
niftrationi  matri  commilTa.rcrponfio 
eftin  prompca  ,  quia  ibi  non  agicur 
de  iegaco ,  auc  donacione  rei  fucuc# 
eommanis  intec  eoniuges,  fed  de  re 
£lio  relidi »  auc  donaca  >  ideo  nimi« 
iriiffl,ficeftacor,aucdoiiac0r  admini- 
ftracionem  illius  committcrc  pofsic 
tnacri,  cum  &,  fi  mulicri  ipfi  rcs  rc- 
linqucrctur.cuius,  maritus  particeps 
non  cftec  fucurus,  pofsic  adminjftra> 
cib  muUerl  oommicct ,  iuxca  priorif 
eafus  poficionem  m  diftinftione  pr^  - 
mifla.  Ad  fecundum  rcrpondetur, 
eercam  &  neccflariam  alicnaiioncm 
mulicri  impofitam ,  de  qua  oppofitil 
fuit,  a  fpontanca  ac  libcra,dc  qua 
prjEfcns  cftquijftiojomnino  dirfcrrc, 
&  dc  illa  ad  hanc,  idclrcd»  non  pofle 
inferri.Ad  certiam,veliim  quid^efie, 
fecundilm  ius  ct^Uile  ooncra  bonos 
inores  non  cftc,  mulicrcm  fine  viri  li- 
cencia  polTe  contrahcrc,  &  rcs  fuas 
adminiftrarcidcirco,  ncc  ho6  vt  im- 
probum  rcfcllimus  ,  quando  folius 
vxoris  rcs  iic ,  iuxca  priorem  cafumj 
vbi  vecdces  ad  cofflmonom  aceruum 
percinere  debecmalum  eft»  a  m  u  I  iece 
Infeio  inuicoqadmaricu  pofte  admi« 
niilrari ,  iuxta  poftcrius  diftinftionis 
memhruna  cumaddudis  pro  eo. 

48.  Tercia  &  vltima  quxftio  eft, 
an.ftancc  pracdida  Rcgni  confuecu- 
dine ,  mulier  marico  in^ico.  ad  em- 
phyceufiin  nwti\n§0^Mi,'  Quam 
ftionetii,  vc  ancea  dixi,  apudTi- 
raqnon  inuenii'nee(quod  magis  mi- 
ror  )  apud  Francife.dc  Cald.  Lufita- 
tum  noftrum  in  luculcncifsimis  fuis 
iuris  cmphyteucici  commcncarijs , 
cutn  ead^^U^fit,  U  in  praici  vtilisi 
nee<9uiMMiii^  $fficilu  appare« 


bic/idc  prxfcncacionc  adeaoIefiain« 
ftd'  emphytcutieam  nominatfoiieni 
iJcecec  argumentari  ,.propcer  vaciai 
Doftotam  fencencias  eireipnefcnci; 

tioncm  an  mulieri ,  qu^  patrona  eft» 
compctat,  an  vcr6  maritoillius,  aa 
vtriqucj  de  quo  Tiraq  poft  lcg.con- 
nub.gloft.final.a  num.f.vbi  quxftio-' 
Hem  dilpotaCtVariasque  adducic  Do« 
dorum  opiniones  in  terminis  iori^ 
communis,vbi  ius  pacronacus  fpedaC 
ad  rem  dotalcm  ,  nouifsimc  NicoU 
Garc.traft.de  bcncfic.  part.  cap.9. 
num.177.  cumicqucntib.  vbi  diltin- 
guic,  fecucus  alios  quos  refcrc,  inter 
.  ias  patronacus  quod  cft  annexum 
bonis  dotalibus  1 8c  qood  alia  tatio- 
ne ,  &  ticulomulieri  compecit,  vt  in 
hocpofteriori  cafu  prxfencandi  ius» 
&  facu!t.is  ipfius  mulicris  fit,in  prio- 
ri  vcro  marito  copctat;  dc  quo  obitcc 
Cald.  tradat.  de  nominat.  cmphyr* 
q^uatft.4.num.8.&dc  extinft.cmphy- 
teuCG.12.nam.17.  Matien.l.i.gioff.f* 
nHm.^.titnl.}Jib.f.recopilac.  Burg.de 
Pace  in  proaem.leg.  Taur.  num.^.iSf 
&  i^.  qui  prxfcntatu  muliere  ptz* 
fcrunc^ex  fcntcntia  aliorum  quos  rc- 
fcruntjftantc  vcro  confuetudine  do 
qua  agimus,  magis  dubicac  Tiraq.  &C 
cogitandom  relinquit  d.  glofi.  final. 
ttum.final4leqoo  etiam  breoi&s  ege« 
tac  in  gloft.s*qu(ft.atf.'na.  aai«&  (e* 
qnenu. 

Vcrum.vrcunque  chci  prarfenta. 
tionis  artiaulum,  dc  quo  pcr  cos,  rcs 
fc  habcac,  prxfons  qu^ftio  non  ad- 
mitcic  argumencum  de  przfcntatio- 
ne  qusB  competit  es  iurepacconatus, 
quiadiuerfa  eft  cacio  tn  pr^fencacio. 
nead  coclcfiam,  ac  in  nominatidno 
ad  emphytcufim,vt  ciroa  pupiUi  per- 
fonamcxpcndimus  in  commcntar.l. 
i.C.do  facrolanft.  ecclcf.  1.  parr.  * 
num.io.vbi  nu.  fequcnti  re/oiuimus, 
non  pofte  pupillum  ,  nomioare  ad 
cmphyceufim » proptcr  ipfius  praeio- 

dicittm 
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dldom  qood  tx  indifcreca  nomina- 
tiondobuenireilU  podet,  tameciiex 

plurimoruni  fcncehcia  prjBfemaread- 

ecdcfiam,po(sit)  quam  conimuncni 
0:aclit,&  probat  Garcia  de  bcncficijs 
d.cap.p.  a  num.  cum  lcqucntib. 
Secundum  quam  fcnccnciain  ,  pia:- 
(tn%  qujeftiopro  parcequocjue  ncga 
tiua  decidenda  videtur ,  nempe«  vt 
propcermaricipraeiudiciunn  no  pof- 
(ic  muiicr  ,  illo  inlcio  noihinarc  ad 
emphyceuilm.  Q^i.t  (cnccnti.i  pluri- 
miim  iuu.it:ur  duthorit.itc  iIlorum,qui 
praefcncandi  taculcatem  mulicn  ab- 
negant  i  quo>  rctutitTiraq.d.glon. 

'  finallnum.7.  Ecenim^fi  molieri  iui 
patronacus  liabenci  negatur  pr^ feil> 
tandi  &Gulcasfioe  viri  conlenfu,  in 
qua  quidem  ,  commodicas  nulla  ic- 
pcritur  pccuni.i  (^lUmabilis.c.dc  iurc, 
cxtr.  dciurcpattonat.  not.jt  Abb.  in 
C  4uCrimonia;eod.cicttl.mulc6  magis 
lieganda  viderur  oominandi  fiioul- 

/  tastin  qoa  aommoditas  reperitor,qnaS 
pecunia  aeftimari,  ac  vencii  te/Btk  po« 
teft. 

49.  Quare,  mca  cftrcnrcntia,  irt 
hoc  Regno  mulicrcm  eoniugacam, 
ad  quam  percincc  cmphyceutis  cum 
ndminandi  fiicolcate  >  non  pofle  ad 
cam  dnd  viri  eoofenfa  per  a&um  in* 
tcr  viuos  nominate)  qood  proculdu- 
bio  procedet  >  ybi  nominacio  faAa 
cfTctpcr  concraftum/quem,  conflar, 
finc  manci  liccnti^  non pofTemulic  - 
rcmcelcbrare.Quod  (innccontrada 
nominacio  ab  vxore  fiat  >  inccr  viuos 
camen,maior  dubitatioeric  ^  qu^ao* 
getur  es  his  qof  in  monaoho  cradic 
Cald.de  oominac.  emphyt. qoarfl:.^. 
nom.^.fs^  4.  vbi  probacpoflrc.mona- 
chum,  cciam  Ordinis  Minorum,  no- 
minarcad  cmphytcufim  quann  ance 
profeisionem  habcbat ,  quia  hoc  in 
isAo  coofiftiCiCoios  monachusetiam 
f  X  Minoribos  capax  eft ,  iuxca  Bart. 
faiieiitjaDi  cbminonicec  recepum 
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in  I.  ciim  paccr  §.  bjrreditacem»ff.dd 
legaca.&eandemfenccnciani  obicet 
tepecit  Cald«depoCeft.  ciigcnd.  fcu 

nominand.c.j.num.iy.vcrficul.Vnda 
nionachumj  <ecundumquam,diccn- 
dum  vidctur  ,  pollc  mulicrcmnomi- 
nacc,cuius,  ad  bonorum  adminidra- 
tionem,fi  ad  illam  percinere,  dicacoc 
nominatio ,  maior  ineapaoicdi  noii 
cfl,  quam  monachi,  qui  voto  folennl 
in  profcfsionc  a  fc  abdic^uic  pro- 
priam  voluntatcm.  rvur(us,hoc  nia- 
gis  luadcri  poccft:,attcnto,  cjuod  no- 
minacio  cuiphyccucica  pcr  ic  iump- 
ca,noneft  concra^^us,  ainc  quafi  con- 
Craftos,red  a^s  ajius  incer  vinoS,id- 
que  accento  iore  communi,vt  tradiC 
Valaic.coniltf  iJium.y.tom.i.  vbi.nu. 
n.  vcrficul.Er  ica  cx  pr.Tdi£Vis,tradit, 
iurc  nolho  Rrgio  atccnro,  nec  ciro 
adum  intcr  viaos,necvlcim2volun- 
taris.  fcd  mediam  intet  vtrumquc,  bc 
pccultarem  qoandam  indulere  natn« 
ram  ,  ez  qoo  videtur  non  compfc!-' 
hendi  confuetudine,aut  ftacuco  pro- 
hibcncc  mulicrem  c^oncraherc  ,  6c 
quasi  concrahereabsquemarici  con* 
fcnfu. 

Nihilominus  famcn,  tc  in  prxdi* 
ftocarotContranominationem  i  mo- 
Lete  fiiAam  inconfulco  marico  rei^ 
ponderem  quando  illa  ita  fa£ta  cft> 
vtalias  irrcuocabilis  manerec.  Idqu^ 
tam  praiiudicij  ratio  marito  indcob- 
uenturi  ,  quam  racio  maricaiis  reue- 
rcnciardc  qua  fup.qushancquoauo 
oafum  comprehendit  •  mihi  perioa- 
dei.  £tqood  ad  pr^iudicium  attinet^ 
certom  eft,qttando  recondumReghi 
confuctodinem  contraxcrunc  ,  vcl 
etiam  cum  pado,vc  qu^flta  conftan- 
tematrimonio  intcr  cos  coniniuni- 
carenturj  C  cnim  mulicr  ica  nomina- 
uic,  vtplcna  rei  proprietas  innomi- 
nacom  ftacimtransferretor,  commo- 
ditate  ftuftoi^m  intcrim  percipien- 
doram  i  'pro  parte  fiia  haudarctur 
O4  maricus 
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maridis  Domtnacione  vxoriS}  quod 

tolcrabilc  non  efl,  cum  nec  maricus 
ipfe  nominarc  ica  pof&ic  inconfulca 
vxorc,  propccr  prxiudicium  illius  in 
inccrvfurio ,  vc  tencc  Cald.  de  nomi- 
nac.qua:(l.i$.  num.io.  quod  (i  illacci 
fruAus  fibi  reiemauiCtquanuis  praeiii» 
dicii  haecratio  ceflet»oon  cedacalce- 
tz  qux  ad  rcucrcnciam  6e  obedien- 
tiam  marico  debicam  Tpc^^ac,  ex  qua 
nominacio  alias  irrcuocabiliccr  vali- 
rura  fuftincri  no  dcbecpropccr  prac- 
di(flam  confuccudincm,  quxiiac  po- 
tifsimum  niticur  racione  ,  vc  fup, 
/cripd.  Prjecerqudm,  qu6d  &  prsin* 
dicij  racio  non  ceifac  omnino »  dkm 
femper  qaaleqoaleprjeiudiciumma- 
licus  pacercciir  in  ipfius  rci  alicnacio- 
no  irrcuocabilitcr  fada,  tametft  ia 
ccmpus  morcis  vxons  (ua:  coliaca. 

In  quam  rcnccnciam  conferunc 
qu^afferancurpro  parte  negaciaa  ia 
qu^ftione»  an  incerminis.a.confue- 
fttadiais>mulier>  auc  eias  hsnredcs,  Co- 
luto  macrimonio  (lare  concra^ui  ab 
illa  gefto  ceneantur.  Quamquarftio- 
ncm  ad  vtramuis  parccm  difputac 
Tiraq.d.gloO.qusft.ir.  ex  num.^^. 
ftquam  parcem  .eiigac,nonexplicicd 
declarac ;  negactaam  verdpaicem  ia 
'ca  ample^itur  Baec  in  lib.  de  non 
inciiorand.filiab.c.ii.  num.yp.  cum 
duob.fcqucncib.qucmrefcrcMacicn» 
d.l.i.gloiT.i.num.  II.  vbi,hanc  fencen- 
tiam»  veciorem  iibi  videri ,  fcripnc, 
quamfcquiCnrAzeaed.ibiampIiac.7. 
nom.  49.  &  illa  llance,  cnm  ijs  quae 
pro  ea  atfemncac^eGnrior  manecqui 
pono  ad  nominationememphycea- 
ticam,  camccH  in  ceinpfi^  foluci  ma- 
trimonij  pcr  morccm  vxoris  confcra- 
tur ,  ica  vc  nuUum  inccrim  maritus 
fruftuumdecrimc^um  paciacur.  £c 
n^gts  oonfirin^^.  ex  eo  qood  in 
qowlione  de  oiema^a^^^  oolla- 
to  in  cempus  poft  raorccm ,  rcfpon- 
-^'Tl  Hlfffl  AniHi        n  Cicaa 


primimi,col.a. Ter/ic.Ncc  of  i-ac,tili{. 
s.&Dcc  conf  501.EX  duabus,ni;m.5. 
cum  duob.  fcqucntib.  qui  in  rtimi- 
nisfimilis  ftatuti  rclpondciunc ,  nec 
in  ca  rpccic  valcrc  conttadtum  ;  & 
illos  rcculic  Tiraq.d.glod.S.  nu.iinal. 
quxftionem  illam  indeierminacam 
lelinquens  j  in  qua  Azeued*  d.  1.  i. 
am  plia  c.i  $  .n  u  m.4Pj».negaciod  qaoque 
rcfpondic  cicaiopro  cadcm  fencenci^ 
Peralc.  in  pra:ledione.Uji  hacrfdem, 
nu.77  ff  dc  lcgat.i. 
.  $0.  Quod  il  nominacio  £acab 
vxore,  0ae  inter  vinos,  fioe  in  cefta- 
menco,icavt,4  nominance  renocaii, 
liberc  pofsic,cunc,iuxca  nacura  hanc 
(uam  fuftinenda  eric ,  cum  ouUam 
indc  marico  pra:iudicium  gcncrecur, 
ncc  maritalisrcucrcntia  Ixdacurjqu^ 
non  Izdicucpcr  tcilamencariam  dif- 
poficionem  ad  arbictium  mulieris 
condicam ,  cuni  qua*nominacio  ica 
fida  fracemizaci  ficoc  &  donacio 
caufamorcis>  quam  ideo  poife  facer« 
mulicrem  finc  mariti  confcnfa  ,  ex 
fcncentia  Roman.in  I.z.fF.dc  vcrbor, 
obligac.  &  aliortim  probac  Maticnz. 
in  1.7.cicul.decim.gloir.i.num.3i.lib. 
5jreeopilatLaciisiaM  Zeaall.prajb'Gi 
commaD*concraeomm.  lib.x.qusft; 
tf9f*inam.  9*  oom  fequencib.  qul 
num.8.conciari«i0ncenci^  Aocborei 
fecolic. 

51.  Acqueicarefoluendampuco 
quarflioncm  hanc  denominacione  a 
mulicrc  fada*  Cui  reiblucioni  noa 
obftac  qood  addoximos  de  norotnft- 
tione  monachi,  ex  Cald.vbifup.vel 
cnim  illud  eft  incelligendum  deno* 
minacione  fa£ta  cum  prxlati  con- 
icnfujvcl,  fi  dc  nominationefincillo 
intcliigicnr,probandum  non  e(l;quia 
ctfinQminacio  ipfaconfidacin  fado» 
tamen  per  eam  ios  acqoirltar  nomi-  . 
sutO|  5e  monafterio,fibonoram 
pax  ficdamnutn  in  frudlibus  incerini 
qoandiu  viuic  fflonaGhos  petcipien- 

dis. 


Digitized  by  Google 


Qap.VlL  De  contraQibusnmiierum. 


dis.infcvciir;  qiiod  illi  Fa<flo  monachi 
infcrri  ncquic  j  ncc  ius  alic^uod  in 
alium  cransferre  poceft  tnonachus 
propnavoluncace,<)uam  adhuiurce- 
moai  aftus  non  habec. 

)i.  His  ab(blttrx  manenc  cres 
ill^  qux/liones  propofirx  lup.  qui- 
bus  add itur ,  c  onlucrudmcoi  dc  c)ua 
aginius.lcu  (imiic  (lacutum  non  liga- 
te  muUcrcm,  cuius  marirus  abcH:  in 
longinquis  >  iukra  cradica  per  Tiraq« 
d.glo(r8.nam.tf.  dum  lequentib.  vbi  * 
nu.i^.  declarac,  hoc  proccdere  duni- 
modo  maritns  in  n  motis  partlbus 
aV)(k,  &  diutius  lic  abfuturus,  aut  ig- 
noraciir ,  vbmam  tcrrarum  dcgatf  6c 
forcc  inimincc  necclsicas  conrrahcn- 
di}  &  camen  in  nam.reqnentiftibdiri 
6econ(ultti  qu6d  &  cuiic,  fi  quis  reni 
ruam  tuto  agcrcvelir»  locoabfencis 
mariti.  iudicis  auihoricatem  adhibe- 
ri,  faciar,  adqund  fimilia  corigericiil 
numcr.lequc-ntib.  Idquc  Caftclf^  le- 
gibus  (ic  cautum  rcperitur,  vc  I.  jj^. 
Tanr.fiC  \.S.utxA.^, likf  recopilat. vbi 
Macicn:&.g]o/ri.nttm.j.&  Azeaed.ibi 
per  roc.Ve  de  lurencif^ri  Regnltradic 
Cabcddcciriotf.num.y.cumfcquen. 
tib.  i.p.irt.  Fgoqutdcm.ad  immohi- 
hum  diftradionem  nunquam  mulie 
rcm  admitti  dcbcrc,  ccnfcoj  cum 
cnim  hxc  diftr^hendi  faculras  noti 
compecac  marito  abson^i  expreflb 
vxoris  conrenru,recundttmius  noftrfl 
Regfum  « mttlc6A)inuseaiti  Hbi  vcn- 
dicare  potcritvxor  incofulto  mariro^ 
longinqu^ ,  &  diuturna:  vllius  abfen- 
cix  prartcxtu  ;  cuius  caufa,  fatis  cft,  (i 
mobiliaillidiftrahcre  permictaturi  & 
tnno  qaidemtfi.  qu^  minus.pfetioi3l 
Bl  vtilia  funcdiflf  ahat,  &  diftrahendi 
necefsirasadfir,  videlicer,vc  fe,  fami.» 
liamquc  alat,cumaliundcn6  habeac, 
vnde  alacur  j  quocafu,  pro  validitacC. 
contradus.necefsc  non  erit,iudiccm 
adire.vcl.quia  calus  hiccofiTcrudmc, 
aoc  ftataco  non  comprebendacur* 


vcl,  quia  tacitus  marici  confcnlus  ad 
lilutn  iubincclligacuri  quod  icaccnlco 
in  cafu  ifto,fif  verilsimum  crodo,licec 
Azeued*d.  ampliat  i^.  nam.75. 
v6rficul.Exquibus,cdncraHttm  inilld 
probcc ,  fecundiim  quod  ih  conciii. 
gcntia  tafti  fc  conluluilfc, rctcrrj  fd» 
lumquc  .  mai  itum  m  calu  ifto  nolcn- 
tcm  ftarc  veditioni  ai6lac  ad  reddcn- 
dumprccium,quod  m  alimencafami- 
lixcxpcnruai iuic  quasi  in  vciiicateiii 
iilios  verfiflH^^^^ecundum  quani  fen- 
tenciam  tion  (nucnirec  muhec,quicd 
illa  cdcrahcrc  veller  in  cafu  pr^di&oy 
qui  ncccfsiratis  c.ilus  cH;.  qucm  idcir- 
c6  (ub  lcgc  non  comprchcndi  ,  auc 
cacitomanri  confcnlucomprchcndi^ 
Verius  puco.Cbn^smat^r  exeo  quod 
de  alienacioriet^:ltMKvadalfcpdani 
Vxorem,  &  filibs,  riecefsitaeis  cafU 
eucnientccx  alijs,  quos  rcfcrr,  tradie 
idem  Aze^ed;  1.  9-  4*  ticul.  lib. 
num.ji. 

Qua  rarione  idcm  ccnfco,  vbi  rci 
Vtilitas  id  popofccrit  1  videttcet*  A 
merces  venalesfint,  &perictiium  fic 
In  mora  dum  maricusexpe£tatur,(iuo 
in  ce  ipfa,  Hucin  pretio  cius,^ocerit 
enimmulicr  ndn  expcftat6  viro,  ned 
iudicc  rcquifito.ad  venditionem  illa- 
tum  profilirciuxca  ccadua  pcr  Tiraq. 
de  nori  ,expe£landtf  toflieifla  alias 
teqaiiito  t  ifec  iudicis  dec^eto,cuiai 
^ericolom  eft  in  'mora  ^d.  gloC  ii 
nam.  iji^ 

Et  conhrmatur  tx  i;s  quac* 
late  congcrit  idcmTiraq  ibiqu.TfhS. 
cx  num.tfi.cum  multis  (fcqucntib.ad 
probandum  in  tcrminis  fimilis  con- 
(uetadinis  contra6lum  jl  muliere  vci- 
litergeftum  )  queiri  icem  approbac 
Gc>in.inl.^4.Tsur.  nora.  GanvdcciG 
157.  nu.  5  &  multis  comprobat  Ma- 
tien.d.l.z.glolfi^nuin.  14.  cum  duob. 
fequentib.fi»:  plurcs  quos  cicant  Az;c- 
ucd.in  Ui*  eod.  ticul'&  lib.  num.15.6e 
Zeoali.  d.qu«ft.tf^f  .iinin.25*.  Ftoret 
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ad  Gam.d.dctiQsj.num.^.  Scd  cft  tunccnim,  cx  tacico  8c  intcrpretatU 
tfdaercendam,  qodd  (ju^dio  iklade  ooilliuscoarenfiifoftinericoiitradfi» 
Validicate  concra^his  d  moliere  vcili-    dicimos  1  fufficic  enim  cadcos  ad  id* 


tergcdi,  &affirmatiua  opinioinea, 
quam  illi  probanc ,  abfentiam  marici 
non  rcquirit,  fcd  folumcommodum 
cx  cocra^iu.  Vndc  Gom.d.l.  j^.Taur. 
num.i.  vcrncul  Nccobdac,  uppunic 
de  infr.  qua:  vcrumque  ccqui- 

riccom  iudicis  decreco,TC  valeaccon- 


roarici  confcnfus,  vcconcraTiraq.do 
lcgib.connub.glofl[7.num.i4&alio$ 
probac  Macicn.  d.  titul.  5.  l.j.glofTr. 
num.^.cum  fequcncib,  vbiinfcrc  ad 
concradtusa  muiicrc  gcilos  circa  ne« 
gociacionem  quam  manco  (cience  fie 
pacicnce  dxercec,  cum  Gom.  d.  1.54* 


nraftus ;  &  refponded  in  cciminis  d.  num.7.pofteos  Azcucd.d.I.i*num.p. 

leg.Taurinz  fufficere,  quod  vtilicas  cum  fcqucntib.  Qui  confcnfus  caci- 

contra6Vusa  principio  cxiflac  ,  licec  cus  induci  ncquit  ,  cum  maritus  in 

poflea  dertciat ;  at  vcro  ,  in  cerminis  codem  loco  ,  vcl  ptopc  cft  ,  qui  cx- 

pr,xdi6t£  quzftionis,&:  nuncupatxin  prciTum przilarc  bcilc  po(sit,8£>fi  ad 

caopinionis,  Ttilitfttem  debecedora-  idiM»n  expeftetort  fn  hoc  ipfo  mari- 

se  n  Hraleac  concra£los  celebracos  calisreoerenrialaBdicur.quxfolafuBi* 

fin^lieencia  marici.  ciens  c.iuraeft,vcillo  volence  irricecor 

^4,   Secondiim  quam  reiblodo.  concradus,  iuxta  racionem.iupcrius 


ncm.ciim dicimus,mulicrcm  abfentc 
viro  cotraftum  gererc  poflc  cx  caufa 
necefsicacis  ^  auc  vcilicatis ,  vcin  pra:- 
diftis  cafibus,  ilio  inconfulco,  incclli- 
gimus,  conccaftom  ab  tnicio6rmom 
cx  vcroque  laccre  manere,  nec  maio- 
ris  lucri  fucceffuri  poftea  obcenco 
pofremarirum  abillo  rcccdcrc:quod 
vcrodicitur  ia  quarftionc  dcquaTi- 
raq.  d.gloflr.8.  quacft.8.  Gom;&Ma- 
tien.  vbi  (up.  cum  ducis  ab  eis, valero 
contradom  i^Utfililian  6nk  roarico 
geftum,  quandoilliaot  maritovtilifl 
cft»  incelligitor  de  concra^  cuius 
vcilicas  durac,  ica  Vc  qui  a  principio 
vciiiccrgcftus  fuic.nunquam  nonvti- 
lisapparcac.  Scd&  cuncaddoilIis,& 
fortc  a  mence  illorum  alienum  ho6 
non  cft»  quod  maricus  leeederefe- 
lic  4  concra&o,iibicriid.^ofiic»  nec 
•doer(ariai4oiipice  illiusindepro. 
iienieoce  opponere  illt  pofsiCi  quia, 
4]u6d  valcac  concradus  in  cafu  if>o 
proptcr  vtilitatcm,fauorcm  illius  rcf 
4>icic,cui  ille  renuntiarc  potcft,iuxca 
lucis  regul.  quod  noq  ita  eft  inoaio 
abfenctae ,  <}jiaodo  pericolom  eft  in 


addudam.  SccundQm  quar.prxdida 
quarlliodc  validicatcconcr.i£Viis  cum 
vciliseft,  inquammulta  adducichma 
indc  Tiraq'd.glo(r.8.quxft.$.  parum 
vciHs  eft.fi  vecn  eft»qood  ccadic  Gom. 
d.l'.^*""-^-  pofte,  nempei  maritumi 
cacum  babcre  vxoris  concra^um  (ini 
iHiu^  ronlcn(u  gcftumjde  quoTiraq, 
dc  Irgib  connub.gloll.6.  cx  num.i»& 
iji  Rtgno  CaftcII.T  cxprclsc  hoc  dif- 
poiitum  cft.i.;8.Taur.  &:l.y.  cicul.j. 
Iib.f.noo.reeopilat.  vbi  Azeoed.poft 
Macienz.  gloir.  1.  ibi  per  tQC  cooi 
doab.reqoencib. 

j-y.  H^c  dc  muHcris  coniu^ar^ 
concradu,  quemquiafinc  marici  co- 
fcnfu  ncquic  cclcbrarcncc  vciqucad 
cclebrandumillum,  per  fefinemari- 
to  confticoerc  proenracorem  pocecic^ 
vcccadit  Tira<|.d.glofl*5.  nu.i  85.  cun 
crib.feqyentib.Matien.l.a.glon.i.nii»' 
7.  d.  titul.  54.  Azcued.  ibi  arnpliar, 
nona,  num.tfi.  Idquc  rcgulare  cft,  vc 


quod  quis  pcr  fc  faccrc  non  potcft, 
.pcraliumfacere  non  pofsit,  quia  qui 
per  atiom  fiicic,perinde  eft,ac  per/e 
ipfumfaclacvc  dicicioris  regula,  qai 
&tiaezpctecar| .  fiicitpcra!ittro|derc;g.iar.  lib.  c.  1.2. 
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f»t  JEdf  adinipjftrjwradduiter.|)er- 
libenr.  cum  concnrdant  dlatis  ^  . 
I^fllibt. 

f      £t  pracdi£lis  addittir ,  quod 
maritus,curn  iniufl^  rccufat  prxflare 
confcnfum  vxori  aii  contraticndum, 
per  iudioeni  cauia  cogiiita  compclii 
pocerir,5e,  (i  nco  irc  conjehcire  vcliri 
iudex  ipie  licentiaiA  direpoterit,vt 
•lijs  tclatis  tradicMatteni.d.^itttl.^ 
1.4.glo(Ei.cum  rcquentib.&  Azcucd. 
tbi  tium.  1.  dc  quo  Tiraq.  d.  glofT. 
quzft.i5  qui  camcnibi  num.  134.  in 
contrariam  partcm  magis  incimat, 
&  candcm  cogitanduni  relinquiti 
Legdverd  Caftellse.s^^.T^aut.^  d.l.4i 
ciiluLj.lib.  ^.nduiS  recopilat.  determt- 
natum  boc  cxcatprb  mulierc  ad  iU- 
dicem  recurrcnte;  quod  &  apud  nos 
cxprcfsc  cauctur  circa  litigandi  fa- 
cultatcm,  quam  iudcx  caufa  cognica 
praeftare  poccd  mutieri » in  cerminis 
Ordiib.j.titul.47f  finalin  fid.Qatr' 
tdffie  ad  cohcrahendunfildenl  feral^i 
dom  ferCiCenreo,  ciim  cnlnil  maricus 
confalcot    requificusiniuft^  renuir^ 
&iudexaditus  decrecurn  fuum  cau- 
(a  cognita  intcrponit ,  nihil  cft  ,  dc 
quo  illc  conqiicrt  pofsit  •  nam  ncc 
damnum  pati »  credicur ,  fcd  pocius 
•commodum  ek  contradu  reporcare,- 
•necmarltalis  reu^ehiia  l^dlcur ,  qui 
vxor  obfcruauic  i  illuihpriiis  confu- 
lendo,&  loco  iliius  iniufl^  concradi- 
ccntis  iudiccm  adeundo.  Sicque  re- 
gularc  cft,quotics  a£bus  aliquis  expe- 
diii  nequit  iinc  alterius  confenfu^quc 
tlle  iniuft^  ptisftare  ncquit  >  vc  pe^ 
A2etted.d^I.4.na.i« 

57.  Non  foliim  aUceihmuIierie'- 
cundumRegni  Gonfuetudinemfine 
mariti  confenfu  contrahere  nequir, 
vt  in  fuperioribus  traditum  extat.fed 
in  iudicio  quoque  confuetudo  eadc, 
ciusque  racie  pariter  ihilitac.  Vodc 
mulier  %  (ind  marici  eonrenfa  neo  in 
iadicio  agecc»neG  illo  icrcquifito  c6» 


oeniri  poceft.  Ec  licec  Barc.  in  l.apud 
lalianunil  fidal.  £  ex  quib.  cauf.iil 
pofTcf  cac.  concrarluih  irelit  in  lenlii- 
nis  ftacuti  prohibenciSt  mulierem  c5- 
trahcrc  finc  propinquorum  cofcnfu, 
lamcn  in  tcrrninis  cbnfuctudinis  fi- 
mtlis  noilra;  non  poiTe  mulicrem, 
adiones  exei^cere  finc  cohtchfu  ma- 
Hct,proti4tTiriq.d.gtdfi*.f.nuai»io;^i 
(hini  duob'.rec|uehcib»&ibiihoal«io^i 
allariim  cerrarum  cdnfiiebdinc^  me- 
hiorat  ica  cxpreli^  cauentes  }  cUiuf- 
modi  crtapudCaftcllanos.l.y5*Taur. 
qua  cxprclsc  cauctur  ,  mulicrcm  iii 
iudicio  ,  nec  agcre  ,  ncc  defcndccc 
poflciind  awHci  licehtia  |  quod  ccfl 
legeita  honefl^^cexprdTumifafficeGd 

f>rioris  legis  verbaiqolbus»  iin^  marltt 
icentia  concrahere^  &  quafi  eontra- 
hcrc,  prohibctur,  vtdc  iudtcio  quo- 
quc  idcm  mtelligcrccur ,  tradit  Ma- 
tien  'd.  U  t*gloir  5 .  n  u  m .  i.cicul  .3 .  &  ica 
id^kfitoi  prasfehc^  dechntfi^bul 
ad  ihdlda  airghm^tator  nolter  Mi^bi 
decif.Lufitan.  6 1.  num.  5.  Apud  nol 
quidcm  dubicandi  anfam  pra^bcrcl 
poflTcc  Ord.lib  3.citul.47.iri  princip. 
quq  loqaitur  deiudicio  circi  immo- 
biliaagicato  ,  &{n  illo  difponic/  noii 
pofle  milritam  finevXoris  doiifehfui 
hecvxorero  find  illios  confenia  age- 
re  i  ex  quo ,  in  flilts  pofie  mulierentf 
fin^  cohfenfo  martti-  efle  th  iudicio» 
perntircere  videbatur,  ex  reg>  K  cuni 
pr^tor  ff.  dc  iudic.  Scd  gcneralis  ac 
receptifsima  Rcgni  conluetudo  hoc 
hoh  admictic,  fecundum  quam  mu« 
lierin  ittdicio  cflc  nclf  poteft  1  M 
circi  lnfnobtliar ,  fiife  oirdl^iiiobilia 
flgci^velici-abfiiiue  marici  cohfehfii 
&  mahdaCo  ad  id  exhibico,&  hoc  iuro 
fin^  conCroucrfia  vtimur  ,  a  pariqud 
proccdunt  in  coniugatis  iudicia  ,  6C 
concra^us  j  &  cctteadilla,  fpecialis 
qusdaro'  ratto  etat,qus  colligicur  ex 
Lmaritiit.C.de  prochratorib. 
ftf.  iaccrdiim\vct6'  csiperiri  irf 

iadicio^- 
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iudicio,malier  poteft  absqoe  viri  c6- 
ieDro»  venia  iudtcis  ad  id  obcenca,vc 
cucnic  quando  ille  irrationabiliter 
cftinuicust  iuxca  id  quod  ad  contra- 
£bus  fupA  rradidimus ,  &  in  iudicijs, 
probac  Oid.  d.  cicul.  47.  ^4  finaUn 
£n.  . 

59.  .  Sed  8c aduersds  maritQin  ip- 
Ibm  nit  mnlieraliquaDdo  iniodido 
•edieoda»vc  c^mico  ad  inopian^  v  c  r 
gence,docem  repecere,tnccndit  fc- 

cundum  decifioncm  tcx.  in  l.fi  con- 
ftancc.tf.folut.matrim.  nce  tunc  ma- 
riti  liccncia  requiricur  ,  vt  cum  cicacis 
abeoccadic  Gom.  d.l.y4«Taur.  na.3. 
Repeticam  camen  9t  obtencam  ex 
liaocaa&doccm  alienaremuliernon 
pocetic»  redfruftibus  ez  ea  percepcis 
Vtetur  ad  fuam,  ac  mariti ,  &  familias 
fuftentationcm.l.vbi  adhuc,  vcrricul. 
Ita  tamcn.C.dc  iur.dot.Vndc,in  prac- 
d\€io  cafu,eciamftanceconfuccudine 
noftratpoterit  mulier  repetics  docis 
.firoflos  admioiftrare>tt  (uper  illis  c6- 
Cfa&os  celcbraretiuxu  d.veriictt].Ica 
tamen,  quoius  noflrum  confuecudi- 
narium  eft  limitandum,vtnon  ptocc- 
dat  m  cafa  ifto  proptcr  iuftara  cau- 
fam  cx  parcc  muiieris  in  illo. 

^o.  Debeeitemniiilieriniudido 
«dmitd  non  expeftato  matiti  con- 
lenfii^lo-pecegrd  oommorance,qua«> 
do^ecointendic  ex  caufa  dclidi  in 
&.eommi(si,  velcx  caufa  contra(5bus 
<|uem  illa  gefsic ,  &  pcriculum  cft  ia 
mora  dum  maricus  abfcns  expe^a- 
tuciuxcacerminos  cex.l.fi  longius*^. 
liiUiotfiuDiL^eiQdio.  Maritiven^ 
tiomine  admitcenda  oon  eric ,  neo 
prxftiu  cautione  doraco  ciuasi  con» 
fonftapoDlbnas  qiuaqttamlioo  fiUb^ 


iamil.  concedatnr  >  irt  tradic  paoLad 

ceX.ibiind.^.n  filiunfamil.num.  i.ft 
lacius  fup.de  hoc(cttp0muscapit.^ 
&  in  mulierc  coniugaca  idem  probac 
Phxb  d.dccif  ^z.  num.io.  coniunitar 
perfonc  argumcncoi  quodnon  pro- 
bo}  quia,  ncc-pro  abfencis  mariti  de- 
iefioDe  molieri  permitcicur»iDCcrcflt 
iudido.l.qoiaabfence.C  deprocoia. 
CDrib.  Hec  .pro  parentibus  morbo  fiC 
aecace  impeditis  poteft  multcr  oifi^ 
cium  procuratoris  iudicialis  excrcc- 
rc,  vt  cum  Villalobos  in  antinomia, 
verb.vxor,num.i5.  ab  co  citato  cra- 
dit  Axeoed  dJ.a.  titul.j.  lib.  %.  num. 
107.  vbi  additfquod  neq  u  c  p  ro  mariii 
to  fuo  recandikmCaftill.  ibi  num.  |o. 
infin.  nec  pro  alio  ,  ecfi  adfit  marici 
licentia.Azcucd.l.i.num.iop.  Et  fic 
patcc.quod  ad  hoc,vtmulrcr  cxcrcc. 
re  pofsic  officium  prociiratoris  iudi- 
GiaUs,marici  conienfus  nihil  valcc» 
quia  id  illi  iure  prptiibitom  eft. 

61,  Ad  negotiavetd>etiamfin2 
marici  Ijcentia  mandacum  alterius 
fufciperc  potcft  ,  gefta  pcr  cara 
procuratorio  nominc  vaUbunc  ,  vc 
cum  Suar.  citul.  Dc  las  dcudas  .  & 
Cifuenc.d.l.2..qu2ft.6.cradic  Azcucd. 
Ibi»  nnm*io^.Quodquidem  fic  acci- 
piendum  eft ,  vt  gefta  per  eam  va- 
leanr»  fed  non  nipfa  mandati  afiio- 
Dcobligecur,  quando  {inc  maridli* 
ccncia  mandatum  fufcepic ,  &  cxcr- 
cuit;  id  enim  adconcradum  ptrti- 
ncc  intcr  cam ,  &  mandacorem  ccle- 
^bratum«  quo  mulier  obligarinequic^ 

£coc  neo  ex  quolibec  allo  con* 
naftu,fib^  mariri  conieoru 
ab  ea  celebraco. 


CAP; 
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Art  &  (omum ftttuatia  rtftT' 
)£»  tur yqut  prthMymHttumtpn 
ptr  (iuititti}  gdmmBt*t9rtmf 
4Ut  fyndiiuvt  fpeii.tlc  Jiiidtiu- 
^^^rr^  ^^tUtum  bubtnttm^ebli^drt  (tui" 
ttatm  tmt^  Ih  rm  iHiu  Hrjim  tun  fiu 

Comiltum  iiuit.t!!s,yicem ptpttUnfttfoh 
t4t.d  nu-i.Ytrfu  An.xta  qutm* 

Trnitturyiti  tjua  confifldt  prikilegum  tinit^' 
tii  ia  tammis.  l.  titutnt^^fi  urufita,  & 

inttUigitur  tex-ibt. 

CtMitttsper  dt(nn»res  fuos,  &r{{lcrts,  tett' 
trsdui  ommt  ftfertpittii,  &  ex  lUis  tf^- 
uattt  •Uigm  \  ftd  iH  4itennti§ne  btmnm 

fcruari  delrr  unis  felcnnitas- 

Frokdtur  (um  Batt  &  (mmuniy  (ittittttm 
ex  mUJi  cntrnRikmfttter  mntunm  a gtnt' 
rnli  adminiflrdtm  fu»  nmtneiUiut  tdf 
l>r4tis  efficacttir  oblt^m ,  qnnmui  «  tim 
iUtusvtrlum  nonprohetur» 

OnitM  y  (um  ptr  fe  ipfoim  untrnbitt  id  eft, 
ftr mteUium qua  illgtnreprnfimm^Mn 
turu  .tfuao  fn-rt  dcbtt  cotitracitts',cum  W 
rJ  per proiuratorem  y  fen  fyndiaim  contrtt' 
hitt  (entraHusfuti  potefiquHUnquetn  liKO 
am  ttiebrnndi  fe  «j^t  ottnfio* 

Traditur,adtracfandasrei  cuiit.ius  omntsde 
(oniiliovocan  dcbert.cr  du^htts  parttbus 
prdftniibus  traHdti  pop ,  &  de  conftnfn 
mtmritptrnttnnm  iUkre  txpediru 

Iradttur^ctuttatis  ntfotium  nonpojfetrana- 
n  mfi  duahus  ad  mtnut  pattibus  prafenit- 
bui ,  quanuii  abjtnteiptr  toatumMum  non 
nnamn» 

Tra^atur,  an  ciuitas  contrahtndo  (ingHlotit 
pniuerfitate  olli('.4Te po(iit.('<'  Bart.a(  com- 
munts  opm.o  refcrtur  ,  jtcundum  quam 
•  t^ligait  pottfifingukti  mtn  nStnttnntrn' 
Gtis.fed  vi  Itfiu,  lutui  (ondtndapU^UttHt 
babet.  Refoltiitur  »u.io.&  il- 
Qtntrarta  Bald.  tpimo  ttftrtur  j  &  Altx. 
i^UtiSmbmtiitbrundtntittritnm  ptriuf 
qnt. 

Traditur/ittintem  qua  (ondtnda  ItpspQ' 

teftatem  nen  habet,ntcvi  conrridus..mcvi 
U^n  fingulafts  perfonai  ebhgart  pojfnonr 


trahtndo* 

la,   Calltgta  ftArnmmt  nmutnkiwmm 

milta )  trov,  tnfirnnmitatts ,  &  focittam 
fniuerjitatum  qua  non  babent  potejlaim 
tegti  iondtnda,  fiugultt  de  eoUegtOf&  rni- 
nerfitate,  qut  non  untraxemntt  tontraSi' 
htfiattli^tnnnnpofinm» 

l|.  VnUtt  & mmntnta  deturtonum  vniutrfita' 
tii  noniinefaBa,  vi  voti.  aut  mrnmentt  no» 
ligant  jingulares  ptrfonmqnnwm  tnnlinft' 
nm.  Et,mni(tmnninpnii^iAta& 
voto  aut  iuramtnti  a  (ommunitatt  [aclay 
tttttanturfubditt  vi  bnmamfrat^ittradt- 
tnrnu^A' 

iS»  duitai  non  Ubir^  extmifs  nti^atis  fo- 
lummodh  (oBeffas fubdittt  in^nrrt potefip 
i/Mr,  (afirum ,  &  qudtbet  ptpulns  qui  ptr 
fiRoies  fuoi  gubernatur.  ^ia  verh  (iknf 
tfi^etiamextrn  nm^imii  uftm  mpmtp 
pottfl  (olletias.  Ef  qutd  apud  noi. 
i6»  Ciuitas  lubdita  potefi  flatuta  (onderi  ia  pw 
bU(umipfimtimtmtt(0mm$iim  imtnfnb' 
tn  prtneiprt  (Kuninm  Bgrt»&d&m* 

tj»  Ctuitas  lubdiij  mn  poteH  pnuati  ius  & 
rtm  auferrt  tx(aufa  piibhct  vtilttatis» 

iS.  Generalmligm  (ondendo  ex  uufapoteft 
matm  ftmttirm  mtfirrtiqmmitti  fupi* 
rtortm  rtcognofcat.  Infrrtorei  verb  iniuiA 
in  terris  fuis  boc  non  poffunt,nu.\9. 

xo.    CiuttatiKontraUutfiui per  tllam.  fint  ptt 
ffnOgnm  ni  ii  m^itntnm  ttUbrmn  ,jbr 
gularts  ptrfona  net  vi  contrailus,  mcvtlt' 
gts  obligantttr»Limitntntvttnnn  fiqutmi 
verfu.Suetiam, 

Sf*  imiiaiptmlCitfmfMptMtmt^&ftiA' 

»»..  galbib.  tt  I ptnuU.C'dt  donat.tnter  vir.& 
vxor.m  17  .&  l.final.C.de  ligib.nu.il» 

24.    Ciuitas  villa.  (aSrua,  &  quatuttque  Wff* 
qna  fiOfnigitniv  imaimkm^n* 

rnm. 

%$.  Ctuitas,  (afu  qtto  tx  mntuo  obligatnr  mt 
ninerfui  obligmitnm  'im  miturit  rtfiitwt 
ftfu  y(i  in  (ommodum  illiui  vtrfnm  non 
fitijfe.  probttur.  Et  cui  in  cafu  ilh  preban- 
di  onui  itttumbat^iiur^tntranji  opimt' 

P  rr»- 
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1 6,  ProbMur,  iiuit^tem  mutuo  Ugttinte  &  m- 
*       linr  tntr«8§  tbhgatam ,  iduersus  iUud 

rtfttm  non  ttebere,  tifi  pofiM(»tl^lif/tt^im 

remilltm  neHtonuertt. 

QMniomutuum  ttgttmk  noneficomrd' 

Akot  ,  vf  IV  dwMf  Miffttir  > «  mutuMU 

probari  dehet^  in  rm  itfnu  fafum  fi^d» 

nu-i6.infin. 
z^*    Agitur  de  probdtionif  modo ,  vtciuitat  ex 
4f  .  miitiitM^iirqiu^imnmUSitiPtii»,& 
ftt*    dtBart.  (tru  boc  fententia  in  l.Jjnal.f  de 

exirctter  act.qiu  ^mmuwutr  rt(ifitiir,& 

probitturt 

a^.   QuAnd»  tmtm  m«  «WjpiMr  #k  wmmptr 

udminiftratorem  illiui  recepto,  creditori  ad' 
.  uersui  ddmintjlratorem  actio  compettt.  Et, 
4nqu4ttdo  ctmtas  ttnetur  tjuta  in  vtthta- 
tm  <M»  flwiiiHni»  mfmfnit,  tntrstU' 
miniflratorem  etimMi$ttmfniU^  troM- 
turnum.^io» 
31.  Ciuitas  fuperioremretognofctns  taciti  ptg- 
tmitpnuiUpnms^n  heAtt^  fud  tu^t^ 
fifc: 

|1.  Bona  adminiRratorum.dfcuriomtm,6" qt^O' 
rttmcuitque  nu^tpatuum  tactto  ptgnore 
tMiguiit»titut«tifr$iiuktubmai^m^ 
tu^acpro  eoquod  ratione  mumiifuUkt 
ciuitati  debere,  contigerit.  idm,  iUtUMi' 
bus, &curatortbus  mtnorum* 

tur  tacit»  pignori ,  qutd  iwyftif  m  btM 

ipforum  admtmflratorum. 
34.    ?ater  tenttur  pro  fih»(Hb  fudpttejlate  ctw 
'  fitlM  td  dtturittutm  ttmum  a^umpto^ 
illo  fciente^  &  non  coittraiicenUy  quafi  fide' 

iujfcr  tlltus;&  traduntur  fpedali*  quadup 
pateraa  i^Ui  tbhgattotiis  num .  3  f . 


CAP.  OCTAVVM 

De  contraSibus  ciHUatum^ 
0-  aliarum  cmmuni» 
tatum.  « 


Cluitatcs,  &  communitatcs 
alias  >  cclcbrarc  pofVc  coo- 
craaus,vclpcrrc,  idcft,  pcr 
concilium,&  decuriones  fiios,vel  per 
fyndiaos  fiios » 8e  cx  ilUs  e^cacitcr 


obligad,cradit  Bartin  l.ciains,&  ibi  ' 
Scribb.£r.(icercpetat.  vbicftcex/qiit 
hocin  mutoo  dicit,  quando  pecunia 

credira  in  vtilitatcm  ciuitatis  veria 
eftj  Ti  non  cft  vcrfa  in  vtilitatem 
illius,  non  tcnctur  ciuitas  mutui  da- 
tionc,  lcdadminiftrator  qui  nomino 
illius  concraxic.  QuodBartJntelligitt' 
quandoadminiftrator,  vcl  ryndicos 
qui  concraxit  *  U  inucttum  recepir, 
rpeciale  ad  hoc  mandatum  non  ha- 
bcbat,  fienirn  habcrctmandatum  ad 
muruum  rccipicndum  ,  obligabitur 
ciuicas  quanuis  in  rcm  iilius  vcr(um 
non  nr,(ccundum  euhi  ibi  num.j.K 
8.idemtenetBald.ibicol.£.  ▼erficoU 
Qtitdautem,Sa(tyc.num.  4.  Angel.t* 
Paulnumi7.verlicul.Eft,&alialimt* 
tatio, Alcx.num.  final.  Socin.  num.f. 
communcm  dicit  ,  &  dcfcndit  Arct, 
ibi  num.^  Alciat  col.i.&Butigcl.nu. 
Ij.  vbi  (cripllt,  qudd  cumhac  con- 
cluHone  U  tntelle^  tranieunr  in- 
difterenter  Dodor.ttmagiscomma- 
ncm  diXitBolognin.in  robr.illius  ti~ 
tiil..(icerc.petat.aiim.8i«  vecficuLTa* 
mcn  intcUige, 

luxtaquem  fcnfum  vidcrur,  nullix 
in  hoc  ciuitatis  priuilcgium  vcrti, 
cum  &  procuracor  priuaci,  mattti  re* 
ceptione,  ad  quod  fpeoiale  mandacii 
nonhabdsaCiiUum  non  obliget,  prae- 
tetqnim  ii,  inremilUas  verTum  efTe» 
appareac;  vidctur  vcrd,in  d.l.ciuitas, 
(pecialcquicquam  pro  ciuicate  eftc, 
ficuc&  pro  ccclcfia  in  Auth.  hoc  iu$ 
porredum  ,  in  fin.  C.  de  facrofiind; 
ccclef.  prarcerei,d.l.citticas,generalio 
ter  loqoiCtfr,  tam  in  ooncradu  mucut 
ctldittato  per  fyndicum  1  feu  admi- 
ftratorem  ciuicacis,  quimincelcbra* 
to  pcc  concilium  ipfum,  quod  viccm 
popuii  rcpriercntat,  vt  dixitglofT.  in 
rubr.C.qus  fit  long.confuccud.  Barc. 
&  alij  in  d.I  doicas,vbi  AngelnQm.a. 
gloiCillam  fingularem  vocat,  &  quod 
noo  eft  alibi.|  pio  qoa  Botigcl.  in  d.l 

eiuicas. 
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jpiiitcss»t)tf.f .cicat.tex.in ^5eoacusc5-    iUis  coafticacom  non  apparct }  quod 

ius  fpeciaie  inhis  cafibus  non  impor-» 
cac d.l  ciuicast  intelle^ protot  fup.  cft 

Barc.&  comrouni. 

Ecnoobdac,  qu6«l,rctcta  fen-» 


fulcuro.infine  inllic.de  iur.nacural.te 
gloH.  fimilem  in  I.  fcd  fi  ez  dolo  §.  i. 
verb*faccre  pofluncff.dc  doI.Quini- 
in6>liccra  ccx  d.l.  ciuiras.hunc  cafum 
rn  agis  fonat  tbi ,  t^ltcqu\nip(i JoU  qui 
€eiraxertint,(^c*Qax  vcrba  dccurioni« 
bus»&  tcftofibuf  citticatis  magis  con*' 
.ueninnc » quaro  fyndico  illius }  qood 
Cfgo  decucioncf  perTe  iplos  racerv 
non  pofluncacqucnon  poccrunrpcr 
fyndicumjfcu  adminirtratoremad  id 
fpccialicccd/cdeic^um.  Vnde,  cam 
incafu  quo  roucuuro  pcrconcilinm 
ipfum  concra£kttmeft,qoiim  curo  pcc 
^diiiiBtftracocjem  fpedale  ad  id  man* 
dacumtMbeotcm.vidccur  tcncnduroj 
ciuitaccm  nonalias  obligari  ,quami(l 
inrem  illius  vcrfum  apparcar,  vtcon- 
tra  Barr,  &  communcm  magispro- 
bac  Fuigor.d.l.ciuicas,  num.5.  &  4.  fid 
Romjbfn.io*fcincivaMe  nonlibt^ 
nieDetAlc.ibid.col.a.Terf.Sed  ego. 

z  C.rrcturo»communis  fencen* 
tia  ccncnda  cfli  quam  venalcem  illa 
ratio roagnopcrc  fuadcc.quta  ncioi-^ 
uicascxmutuo  a  rcrccepcojvciabad* 
miniftratorc,auc  iyndico  fuo  fpcciale 
ad  id  mandacnm  habence  non  oblh 
garecnr,  nifi  conftica,-qo6d  inrem 
lilius  f erfum  fuiflcc,  difHcile  inuenx* 
yet^qotroucuareciibivellec  quod  in 
incomodum  illias  ,magnumquc  dei 
criroencum  non  raro  ccdcret,  concra 
reg.I.  quod  fauore  C.dc]egib.pr2tc- 
rea>  qui  concilio,ciuicaui  nominr, 
«)uaiiirepr«ientit>iRMalii  deinnidnr 


tcncia  ida.nullo  ptiuilcgio  vidctur  ci* 
uicas  gauderc  in  cafu  d.l.  ciuicas,  quo 
argttmencoFnlgof.&  Roman.concni 
cqmmunem  mouencur $  nam  etfi  td 
fiiceremnr,nttllom  (eqneretur  incoa* 
ucnicnS)Cum  priuilcg«at.T  alias  pcr- 
fona:,in  omnibus  iuris  articulis  priui. 
lcgio  aliquo  vti,  ncceiT^  non  fir,  pra:-' 
terquam  in  ijs  ,inquibus  fpccialicec 
priuilcgiat^  rcperiuntur,  wt  incermi* 
itfs  d.  Uciuitas,  cradit  Bucigeh  ibi  noi 
xo.  Deindc  rcfpondecur,  priuilcgiii 
ciuitatis  in  d.  1.  ciutcas  ,  &  ccclcficj  ia 
d.  Auth.  hoc  ius  porrcdum,  in  fin.in 
hoc  confiftcrc,  quod  procuratorgc- 
ncralis  curo  libera  a  priuaco  conili. 
totns«mucBumilttus  4iominerecipt£« 
do  obUgateum  1  at  ferdi  eiufcemodi 
procuracor  mocoi  recepcionc  non 
bligac  ciuicacem>&  ecclcna,nifii  pro*; 
bccur  in  illius  commodum  vcrfumt 
quocafu  communircr  incclligitur  d« 
1.  ciuicas»  vbi  Socin.d.nuro.  f.ad  argu. 
mencoro  ita  refpoodet^0f  Aret.fbi'ii'.' 
icem  f«  drca  initiom .  Nonobftane 
cttaro  vcrba  ccx.  fup.  relata  ,  qu2.n5 
roinus dccufiones  ipfoStidcft ,conhv 
ciliuro,quaryndicos,  fcu  adminiftra-* 
corcs  alios  comprchcndcrc,videnturj 
oaro  de  firoplicibus  adminiftracori- 
bus  fonc  incciligenda ,  &  jnon  de  do* 
cunonibos  qoi  ciuicatem'  sphmit^ 


to  illiiULjpecanias  iaas.motQO  daiet,  ,  pr^fentanc ,  vt  elegantcr  intcrpreca 
malom  pfo  bonbirtpOitaret»  atitho»    tor  9otigd.ibiniim.  veriic.  Ad  piri 


ricatepublicacirconrcripruSjConcraK 
i  C.dchis  qui  ven.  xtat.  impccrauer. 
Dcnique,  pro  hac  fcnrcnciaadducuc 
Barr.  &  alij  I.  habcbac  ff.  de  inftif or« 
aft.&i  iii  f  .noikMkHi£dc  ezerdt. 
qua^,  cdl  inpriuatic«a4inliiiAsacoa^. 
btts  loquannir>in  puUicis  eti^tivad-» 
dpi  debent  >  qiMiwito  fpedala  ias  ln 


roiiro,ponderans  vcrba  illa>  Kj^tioejui» 
tpfi f»b<jm  ccntrAxtrant ^  ntn  ciaius  tene» 
bHntMr\  fi  eniro  decuriones.id  cfl,con- 
ciliuro,cioicatis  nominecdnaxiflent» 
noQO^ngroiS  dicetecnr»  eosfolqsqaf 
coiitiiixerunt»<!eneti  iDoneinitateaii^ 
cimdoicacem  iplaroqoamr-conciliu 
xepic&nta^co&craxiflc,  veium  eficc 
^       ,        ■    fa  EC 
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£c  hic  quidem  inceilc£^Hs  ad  d.l.ciui- 
tas,facile  proccdic,  quia  &  racioni  co 
gruic,  &  liccrae  cex.  Scd  n5  ita  ad  cex. 
in  eccletia  loquecem  in  d.  Auch.  hoc 
ius  porre6tum.  Quare,  quidinea  di- 
ccndu  ncjfequenci  capite trademus. 
•  4  £x  pr^didloautcm  communi 
intelkdu  &  fcntencia  plane  conflac, 
ciuitatem  per  decurione5  &  rcdores 
quiviccm  illius  gerunt,cdtra£lus  om 
ues  gerere  poflc  ,  &  ex  illis  c^fica- 
citerobligari,vccenuic  Barc.d.l.  ciui- 
tas,  nu.  1.  cum  quo  cranfeunc  omnes 
iccuDdum  Butigcl.ibi  nu.^.in  princi* 
pio.Si  enim  ciuitas  peralium  hocpo 
te{V,id  c(l,per  fyndicum,  feu  admint- 
ilracorem  ad  id  fpecialiccr  condicu* 
tum,mulc6magis  pocerit  per  fe  ipfam 
Id  efV)perconcilium,quod  illa  reprx* 
iciuac.  Bonacamcn  ciuitatisconciiiii 
perfe  folum  alienare  non  potcl^,  fcd 
debet  feruari  folcnitas  dequa  inl.fi n. 
C^e  vendcdjeb.ciuttat.lib.il .  quam 
ad  quatuor  requifita  reducit  Surd. 
conf.zS.incip.  Conacurparticulares, 
nu.Sz.lib.i.vbialios  rcfcrt,  &  dema- 
teriaper  eum  in  numer.fcquentib. 

5  Quinim6,&aliosc6tra6lusprx- 
termutuum,  pcrgcncralem  admini- 
ftratorem,  ciuitatis  nomine  pofic  fic- 
li,  ita  vt  cx  illis  ciuitas  obligetur,  ecfi 
in  rem  eius  vcrfum  non  probecur,in- 
teiledta  d.l.  oiuicas,  tantii  in mutuo in 
uo  loquitur,tenet  Bart.contra  glofi*. 
n.ibiinl.  i.  C.de  vendcd.reb.ciuic. 
lib.it.quam  glofi*.  ab  omnibuscxplo- 
fam  diait  Alex.d.l.  ciuitas,coI.i.verf. 
Sed  quid  ,  &  alijs  citacis  fcquitur  laf. 
ibin.ij.vbi  glofi*.illam,quam  fingula- 
rem  &  fblitariam  vocat ,  falfam  dicrir, 
&qu6deamrcprehenditBald.  Imol. 
&alii  in  cap.i.dedcpofit.  vbi  Innoo. 
nu.i.in  ecclefia,&  ciuitate  loqucs  hoc 
ipfu  probat,&  Abb.ibi  n.p.qui  Innoo. 
di^tu  notabilc  vocat,  &  quotidie  allc- 
gatum.&fpccialitatis  rationc  in  mu- 
tuo  efi"c,dioit,quia  przlaii  fnntprom 


^e  iuflit.O*  iM\  i.p* 

ciadrecipiendumutuu,  &  faeneraco* 
resptoptiores  ad  mutuandu{  idcirc^ 
oportuit,fpeciali  modo  circa  mutuu, 
ccclcfijs,&  ciuitatibus  prouidcrO}fe' 
quitur  Molin.dc  lufiit.  &  lur.difpuc. 
^oo.n.y.tom.  dc  contradib.&in  nu. 
iequcti  idc  traditexBart.  &  commu- 
niin  d.l.ciuicas,in  cutoribus,  &  cura- 
toribus  minoru,  quod  repecit  dtfput. 
yjt.propefio.  eod.  com.  Gucier.  dc 
tutcl.&  cur.i.parc.  c.zz.nu.ii. 

Et  quidemquod  ad  ciuitatem  atti 
nec.de  qua  nunc  agimus,  h^c  fcncen- 
tia  Ccnenda  e(l,cum,quiapriuilcgium 
fpccialicer  tndultum  ad  caufammu- 
tui,in  d.l.ciuitas,  non  debet  extendi 
ad  alios  contradlus  in  quibus  Ciuitas 
priuilegiata  ficnon  repcritur,iuxta 
rcgul.l.quod  ver6  fF.de  legib.maximc 
ftantcdifierentix  rationc  inter  hunc 
&  illos.quam  adducit  Abb.  d.  c.i.n.^. 
&  Molin.d.difputar.joo.nu  y.tu  etia, 
quia  fpecialitercautu  efi,  vt  ciuitatis 
adminifiratore ,  etfi  gencrale  habcat 
mandatum  cumlibcra,mutuum  ciui- 
tacis  nominccontrahenccciuitas  c6- 
cradu  ipfo  n5  obiigctur,quia  talc  ma^ 
datumfpeciali  quodam  ciuitatis  buo 
readoontrahcdum  mutuum  no  crc- 
ditur  indudum ;  quo  fadum  cft ,  vt  fi 
fpeciale  ad  id  mandatum  cocedacur, 
ciuicas  obligccur  ,iuxta  communem 
fenccncia  &  intellcdum  ad  d*  1.  ciui> 
tas,de quo  fup.Si ergo,  ncc  contradi- 
bus  alijs  ciuitas  obligarccur  cxcdcra> 
GtM  adminiflracoris,  fcquerecur, quod 
gencralc  adminifiracoris  mandatum 
cum  libcra  adminifirandi  facultate, 
nonliberum  ,  fed  nimis  coar£(acum 
mancrcc,  auceciam  fuperuacaneum, 
&  vcrbalc  magis,quamrcalc  manda. 
tumcficc ,  fiquidem  concrabandi  fa- 
cultas  illocontentain  nullo  verifica- 
rctur  contradu,  fi  ciuicas  nullo  obli-  ' 
garecur ,  nifi  quacenus  locuplctior  fa* 
da  circr.  quia  obligacio  ifta  non  cam 
iurcc6craAu5>qua,&illo  fcclufo,  iure 

natuaz 
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nlicuraeveitit.  1.  nam  hoc  iiarora.ff.4e 
c6ndiA.iaclebic.Dicendum  cft  ergo« 
adimmftratoris  mandacum  ,  ih  aliji 


Operaricontra^ibus ,  inquibusopc 
ratur  priuati  admiiiiftratoris  (Imilc 
mandacum,  cxccpco  mucuoi  iaq^uo 
oiuicacis  fauor  verlarur. 


ris.eandeoi  vbiquecnunerii  fuipcrfo* 
liaingeroriti&ideo  quocunqueinlo- 
co  expedirc  ca  pdfTuncqux  ad  rtul- 

luis  fuum  pcrtinent ,  ficuc  &  in  Joco 
i!lo  conciltum  poilcc  ,  (i  inloco  illp 
ciuitatis  pcr(onamicpi.t!cnr.uct. 
7.    Non  camcn  cit  ncccllarium, 


6,  Eft aucein  aduertendii ,  qudd  .omiies  qui  luncde  cdncilio adeflc, fed 
d^m  citticas  per  (e  contrabit>.coii«    fufficit)  duaj  par^es  pr^fences  en*e.L 


craftusgeridcbet  inloco  curiaB|i  quia 
ca  qu^  ad  ciuiratrm  pcrtincnt ,  irt 
loco  publico  i^j  aliucco  pcrdccurio' 
nes  crattandaluncvt  probat*tcx.in  I. 
i.C.dc  dccurionib.lib.io.ibi,  Decurto- 
wHm  fikimiteriM  tmUm  tmmitts  %  vbi 
iioUtBart.nom.7. 1.p^ntitt.irifin.fit 
l.fequenti.C.dclcgacionib.  eod.  libr.- 
vcrobiquc  Scribb.  vndc,  &  in  loco 
curixdccurioncs  citandi  funt,  vtno- 
tat  Luc.  dc  penn.  in  d.  l.i.  numer.4. 
veriiCul.Ec  noca,  plcniusin  l.prouin- 
eialium/numj.  C.dc  crogacion.  mi- 
lttar.aEinon.Ub.ia.&ibt  nam.  5.  cca- 
dit  I  qudd  fi  voioetfitas  congregati 
siqn  vttlc ,  vt  citetar ,  debet  exeeotor 
lcgerc  inplatc.i  citationem.autmnn- 
datum.  At  vcro  adminiftrator  ciui- 
tatis,nomine  illius  contradum  iitc 
gcric.vbiconcfahendi  fc  offcrt  occa- 
fio.  Necficcuenit  >  cioiucem  plos 
poiTe  per  altum « quam  per  (e  ipfam, 
ciimpcfr  procuratorem  concraftum 
gcrcrc  vbicjuc  pofsit,  &  pcr  (c  ipfam, 
pcr  dccurioncs  ,  fcilicct,  qni  talcm 
conftitucrunt  procmatorcm  ,  con- 
dcm  illu  concra&um  gcrcrc  ncqucac 
extra  alTaetom  curi;  toCum ;  nam  d- 
tilcas  )  ver^  qoidem  pet  fe  potefff 
quod  pcr  alium  poteft|C^keriim  4de« 
curionibus  &  concilio  non  repraifeii* 
faturnifi  in  loco  publico  ,  in  qucm 
conucniri  folent  ad  ea  qujc  funt  vni- 
ueificatis  tiadanda,  &agenda;  idco- 
queexcraillnm  res  ciuicatisagcrc  ne- 
'qoeontf  qoia  extra  illom  ciuiutisvi-' 
ce  nonfiingtinnr  }  at  verd  (yndicus» 
ptofioiatoi  i  &adiiiimftrator  cmitah 


milli ,  cum  1c<7.  feqoenci.tf.quod  co- 
iuliquc  vniucitit.nomin.t.nominatto* 
num.C.dc  deciiiionib.  &:  fatis  cft-, 
pr.x"(cntium  maioicm  partcin  con- 
lencirc,  vc  cradicgion^  in  d.l.nuili,  6C 
In  1;  qoodmaior.ff.  ad  municipal.  U 
tn  1.  aliod.^.  refertur.ff.de  regol.for. 
Bart  Batd.Angcl.  num.  f .  &  commu- 
nicer  Scribcnc.in  d.l.nulli,  Abb.&  alii 
in  c.cum  omne?,dc  conftitution.  vbl 
Dcc.i  lcft.num.ii.communcm  dicif, 
quam  ctiam  dc  iurc  Canonico  dc- 
Kndic  Cofttra  Imol.  ab  co  cicatum  iti 
eiinal/lemalorar.&  obedient.  col 
verficul.ICem  not.contrarium  eo  iure 
probanccm.  Hoc  verd  intclligitufi 
dummodo  voccntur  omncs;  &:  fi  vd- 
cati  tion  vcnerint  ,  duabus  partiWus 
pr.Tfcntibus  rcs  vniuctfitatis  crada- 
bicur  ,  &:  de  cotlfenfu  maioris  cacum 
pariisexpedierur,vttraditBart.  In  d< 
i.ftollfi  in  fin.  8e  in  d.l.  qood  major,i(i 
princ.&inl.omncs  populi,  col.  \vL 
mdo  libro,  vcrficul  Qaxro  fccunJcV 
principalicer,  nu. \6. if.  dc  Iuft.&  lur. 
Abb.d.c.cum  omncs,nu.u. 

8.  £c  licec  Abb.in  num.  fcqucntt 
faooHmiCetexcommaoi  Gaoonifta- 
«aitt>oontra  Bart.&  Legiftarom  com- 
monem  ,  vt  ill6  ait » vt  non  proccdat 
qoando  abfentes  per  concumaciami 
non  vencrunr,quo  cafupotcrit  aftus 
eXpcdiri  a  pr^fcntibus  tamctfiduas? 
partcs  noimplcanc,  Barc.  camcn  fcn> 
cenciam  infdiftmd^,  vt  vertor£  prbbaC 
0ec;d<c.cfi  omoes,n.itin  fin.quia  eiC 
comcariafequerecur}  penes  duosiao^ 
9CCS  pcaaeces.  teliquis  pec  cStomaat^ 
f  f  abfen< 
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a^(entibus,cocius  vniucrfitatis  ius  rc 
(idcrcquod  abfurdum  vidctur.Addo 
i(i  conHrmaiionem.  d.  i.  nominatio- 
num,in  fin.vbi  traditur,  duas  partcsi 
cotius  curix  in(lar  haberi  }  &  (ic 
nunquam  minus  quam  dux  partcs 
adeHc  debent  >  vt  ncgotium  a  tota 
curia  adum  ccnfcacur.Et  non  obflar) 
quodvniucrHtas,  &iuscius  ctiam  in 
vno  conferuari  potefl:  1.  ficut.^.final. 
fF.  quod  cuiusque  vniuerGt.quia  rcf- 
pondec  Dcc*  nu.ii.  illud  vcrum  ctTe 
quando  alij  non  reperiuncur ;  vcrum 
cnimefl  ,omnes  deconcilio,  &  de 
vniuerncateade(re>  finon  plures  fitic 
.  quam  duo ,  auc  cres,  alijs  fortc  de- 
inorcuis,auc  peregr^  abfentibus,(imi* 
licer,ecfi  vnUs  cancum  rcpcriacur>quo 
cafu  procedictcx.  in  d.i.ficuc.f  finaU 
qui  diuerfus  c(l  a  pr^fenci. 

9.  Non  folumaucem  eiuicas  cir- 
cabona  propria  concrahere  potcd, 
fcd cciam  circi  bona  &  pcrfonas  Hn- 
gulorum  de  ciuitace  illa,  ita  vc  vni. 
ucrfi  &  finguli  concra^u  obligencur, 
vc  cradic  Bart.in  d,l.  ciuitas,  num  4  & 
j.  ff.fi  ccrc.  pctac.  vbi  ait,  cunccon- 
cra^ium  fingulos  obligarc ,  non  iurc 
obligacionis  cx  eo  nafccntis  ,  quia 
contra^^us ,  &  obiigationcs  cx  illis 
oiix.  contrahcncium  pcrfonas,  &  h^ 
rcdes  corum  non  egrcdiuntur ,  icd 
vilcgis  ,  quam  fortiuntur  contradius 
ciuicacis  ,  qu^  condcndx  Icgis  poce- 
(lacem  habcc,vc  principis  contraftus, 
1.  Ca:far  ff.de  publican.&  vedigalib.l. 
pcnulc.C.dc  donac.inter  vir.&  vxor. 
quamBarc.dodrinam  fequuncur  An- 
gcl.in  d.l.ciuicas,in  lcd.num.^.vcrfic. 
Vltimo  fcias,  idcm  cradii  Barr.in  d.I. 
penult.num.j.&in  1  Iicut,  in  princip. 
iT.quodcuiusquc  vniuerfitac  nomin. 
&  in  l.4.$.aaor,num.9.fF.de  rc  iudic. 
vbi  laf.  num.ij.  verficul.  Circa  pri- 
mam.vcram,  &  communem  condu- 
fioncmdixic,  communcm  ctiam  fa- 
tccur  AIc.  d.  1.  ciuitas,  ad  fin.  &  cum 


e  iuUit,&'  iur.  i.f. 

ea  tranfit  Mantic.  de  ambigl  coa- 
uchc  lib.5.  citul.TQ.  num.  58.  com.i. 
quam  Fulgof  in  fin.  Rom.nu.pcnult. 
d.I.ciuitas,&  Sooin.ibi  num.y.Iafnu. 
10.  &  fcqucnti  intclligunc ,  quando 
concradusobligacio ,  gencraliscil  in 
fingulos  omnes ,  fccus  vcr6  fi  dirigt* 
cur  in  ccrcamaliquam,vcl  ccrcas  pcr- 
fonas  j  quia  non  ccncbuntur  ^  non  cx 
vi  contradus,  quia  contradus  vnius 
non  obligac  alium  ,  neo  cx  vi  lcgis, 
quia  lcx  ,  non  debecefrc  parcicularis, 
fcd  gencralis.  c.  cric  auccm  lcx.  4. 
diflin£^.&  ficacoipiunc  gloff.  magna, 
vorficul.Icem  &  ad  hoc  vc  vniucrficas 
in  1. 2,.  C.  quxfic  longa  confuccud. 
Hanc  camcn  diftindioncm  rcprc- 
hcnfb  laf  qui  eam  funus  probauic, 
confutat  Buiigcll.d.r.ciuitas,num.l^. 
cxcoquialcx  publicx  vtilitatis  caufa 
fcrri  dcbct,  &  non  proptcr  priuatum 
commodumihocenim  edqilodpro- 
bac  ccx.in  d.c.cric  aucemlcx;eucnire 
autcm  poccft  ,  vc  publicz  vcilitacis 
caufa  poflulec,vnum  dc  populoobli. 
gari,&  non  rcliquoS;&  candem  idcm 
Dodor  pofl  mulca  in  qui^flionc  ad- 
du6ta,  Barc.concIufioDcm  probac  ibi 
num.  t8.  non  camcn  cx  ratione,  qua 
illc,&  Scquaocs  probauerunt^  fed 
quiadecuriones  cotam  ciuicatem  re> 
przfcncanc  ,  &  jdco  cohcradkus  ab 
illiscclcbracus,  iuris  incerprccacione 
cum  fingulis  perfonis  de  ciuicacc  illa 
inicus  cenfccur. 

Quaecamen  Bucigel.  racio  non  fa- 
tisfaciC}  aliaeft  cnim  pecfona  vniuer- 
fitacis,  alia  finguloruro.l.in  cancum.^. 
vniucrficaciSk  ff.dcrer.  diuif  1.  fcd  fi 
hao  §.  qui  manumicticur  fF.  de  in  ius 
voeand.l.ficuc.vcrfio.Si  quid.ff.quod 
cuiusquc  vniucrfic.nomin.  Dodor.iA 
c.cum  omnes,de  conflitution.& altos 
rcfcrcns  cradic  Surd.  conf t8.  nuni.a. 
lib.i.&dccuriones,fcu  conoilium  no 
reprafencanc  fingulosoiuicacis  ciues, 
fcu  inooIas,proucfingularesperfoDflc 
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fiuiffftd ciuicacciD  ipfani,  prouc  vnt.     poflfe bbltgare  per(bnas  >  &  bona  eo* 

rumquiconcraftai  non  cofcnrcrunt» 
H^ceonciufio  e  mcnte  oninium  cftj 
namBarCi&qui  cum  fcquuncur,  lo- 
quancurjn  vniucriicace  habencc  po- 
ceftatem  lejBis  condeiide,qu2eDiii^ 
talem  poce&cemnonhabet>fiDgula- 
res  perronas  non  porcd  obligare  c6- 
tradtu  ^  fe  inico.vc  Barc.ipfc  cxprcfsd 
dcccrminac in  I.ficuc.nuro.i.  S.  quod 
cuiusque  vniucrfir.  &  in  I.  4.  .f  ador, 
num.5Ktf  de  re  iudicac.  &in  l.pcnulc. 
in  fin.C.de  donat  intecTir^lc  vkor.fie 
rado  oondnilonts  eft  ,  qoam  Barci 
afsignac  d  l.ctuicas,  num.  f.  quia  alia 
perfona  c(l  popuius ,  feu  vniuerfitas« 
&ali2:,  pcrfonxfingularcs  ipfius  po- 
puli ,  &  vnus  non  poccfl:  alium  obli- 
garcl.fi  vnus.f  anccomnia»fr.dc  padi 
in  canctim ,  quod  neototus  populus 
YDaminaitnmobligare  poteft*iilxcn 
Docaca  per  gloflT*  magnaminLa.  C. 
qa^fitlong.confuecud.cex  opcim.in 
I.  n  pnuacus.if.qui,  bc  a  quib.  Porro^ 
obligacio  cxvi  lcgis  fubincclligi  "nc- 
quic,  quando  ij  qui  concrahunc  ,  aut 
qui  adcontrahendum ,  fy  ndicum  cd- 


«erficsts  ed.  Acque  icaapparecquod 
pcdKli^  Barc.  &  communis  fenccn- 
tia>ex  vt  concradus  (uftincri  nequic, 
qu6  vnus  atium  fecum  non  concra- 
hencero  obligare  Qfqvic » fed  poctib 
«z  vi  legis  t  caios  condendc  pocefta» 
cem  vniuerHcas  habec  •  in  habcnce 
cfiim  buiusmodi  poceftacem  Barc.  U 
communis  loquitur. 

10.  Vctum,&:  in  hac  concrariam 
fencenciam  ccncc  Baid.in  l.i.num.i. 
Cncfil.  pro  patr.Salycin  d.l.ciaitas» 
littiii.final.  Paol.  ibi  noffi.tf.iae  y,U 
DBOuecur  Bald.  quia  ecfi  ciuiCUCOO- 
dead^  legts  poteftaccm  habeac  >  alia 
tamencftforma  crcand^  lcgis ,  alia 
cclebrandi  concra^kus  \  &  in  dubio, 
concraftus  non  credicur  condcnd^ 
lcgis  antmo.celebrari»  &qoa  mentc 
aliqaid  fiat>aDimadaercere>  «oDaenic 
ipeDnlt.fiUd  exhibcfkid.Alex.veid  in 
dLlciuicas,  coliin.  prslentem  artioti* 
lomdubium  repurac,  &  poft  mulca> 
pro,  &  conrra  ,  addu(^a  ,  candcm 
vcramquc  icnccntiam  diftindionc 
componic>  vc  primaprocedacinciui- 


tace  non  recognofoente  fiiperioremii  ,  ftitaant.eam  fiicaltate  iingulares  po^ 
qaatlocam  princtpis  tenere  dicitar^  polipetronas  obl%aDdi«coDcleacb< 
vt  ibi  pcr  eum,  in  quo  loquicur  d.l.  ^  legis  poceftacein  lioDbabeDC. 


Cacfar.fFdcpubiican.&veftigaI.&  d. 
1.  pcnulc.C.dc  donac.inccr  vir.&  vxor. 
pofterior  vcr6,in  ciuicatc  fupcsiorcm 
habence  }  &  icaeciam  ccncc  Alc.  d.l. 
'eiuicas.  propefin.  Sedbfodtftindio 
.  Aon  toUtcracioDem  ^  Bald.  addndam 
Jn  dJ.1.  qa«  loeom  cqa^babet  ia 
niute  ruperiocero  non  reeogsoieen- 
tc,&in  ipro  fuprcmo  principe ,  quia 
.cum  concrahic ,  in  dubio  nonccnfe- 
.tur,condcndz  lcgis  animoidagere. 

1 1.  Quarc ,  in  hoc  aneipiti  arci- 
4»lo,tn  quo  DoAQr.ica  wiecefpon- 
decBDC,  dieo  prim6>  commoDitacen 
qaaBflpDdcDdz  lcgis  poceftatem  non 
.-liflbcc,conctahendo  ipfiusoommuhi- 
mti  yiea  VAtttctficatisnoffiifije^  noa 


11.  Ad  hane  eonclufionem  pec-> 
tincnc  collcgia  fabrorum,  piftorum^ 
nauicuiariorum,&;  (imilium.qu^  iuro 
mtnoris  no  vcuncur,de  quo  pcr  Odd. 
defefticttt.  inincegrtfi.  parc.  quxft.). 
artic.  11.  neeptittilegio  d.l.ei«itas,  vc 
tradic6aId.ibiooUi.  ▼erfieoLTii  ergo 
dic,  Alex.  num.5.  &plerique»  fecun- 
dum  Alo.  ibid.ciroa  prinQip.verGcul. 
Quddfialiqua.Ecquanuis  calc  colle-^ 
gtum  ficquod  iure  minoris  fruacuc 
ad  impecrandam  rcfticucioacm  j  cx 

300(iace  64  L  dotcas,  gaudet>(ecnm- 
6m  ftdd«loco  eitau»,  fi  000  habeat 
poccftacem  ftacuti  eondcndi  ad  hand 
eciam  eonoludonempeccinebic;  cuni 
U  ^Qf iibcc  voiuerficsts  quf  cali  po, 
P  4  leftaed 
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tcftace  carct,adcam  pcrtiiicat,  quan-  larcs  papuli  pcrfon^  no  obligcntur, 

uis  alias  iurc  minoris  fruatur,  fccun-  obligabuntur  tamc  ad  fcruanda  pro- 

diim  Bact.&  omncs.  Quare,  confra.  mifla  fubtali  communitatis  voto,aut 

ccrnitatcs,  &  focictatcs  aliquarum  iuramcnto,virtutc  humanipraeccpli, 

ccrtarum  nationum,  cuiusmodi  funt  proptcr  potcftatcm  quam  m  fubdi-  • 

plurcsalicnigcnarum  in  ciuitatc  ifta,  tos  communitas  habct.  Circa  quacn 

It  contrahant,  etfi  maiorconfrarcrni-  infignis  Dodoris  fentcnriam  aducrto 

tatis,aucfocictatis  pars,  tocius  nomi-  prim6,qu6daccipicndacft  dc  com- 

jicconcrahat ,  ipCi  foliqui  concraxc-  munitaccqux  ius  &  poccftaicm  con- 

runt,&nonalijitcncbuntur.  denJxlcgis  habeac  ;  fi  cnim  tali  ca- 

15.    Dico  fccundo,  a^libus  merc  rcac  potcftacc,  ncc  vi  lcgis,  quam  illa 

pcrlonalibus  ,  itavccorum  obligatio  ftatucrcnon  potcft ,  ncc  vi  conucn- 

Hcc  tranfcat  in  harrcdcs  agcntis  ,  fin»  tioni*  ,  qua  alius  alium  obligatc  nc- 

gulares  pcrfonas  qu^E  illis  non  con-  quit,  ad  feruandacommunitatis  pro- 

fcn(crunt,non  poffc  obligari  a  com-  milTa  fub  voto,aut  iuramcnto,  (ingu- 

munitatCjCtiam  qua:  lcgis  condcndae  \i  ccncbuntur  ,  vt  fup.  in  prxccdenco 

potcftatem  habet,cuiusmodi  funt  iu^  concludonc  ,  cx  communi  omnium 

ramenta,&  vota  dccurionum,vniucr-  mentc  probatum  manet.  An  autcm 

{itatis  nomincfa£la;  quorum  obliga-  .  fic  incclicfta  pndida  fcntcntia  pco- 

tto  non  acccptantes  non  ligat  iura-  banda  fii,  pcndct  cxvcra  principalis 

mcnti  vincuIo,& voti,  vc  iniuramcn-  quacftionis  rcfolutionc  ,  dc  qua  pcr 

to  {tradit  Patcr  Suar.  dc  Rcligion.  Bart.& alios  in  locisfup.citati's,quam 

tom.i.traft.^.Iib.z.  c.51.  num.ii.&  in  fubic£lis  pracfentibus  conclufionibus 

voto,idcm  Author  cod.tom.tra6b.tf.  indagamus.  Interim  vero  ccnfco,di< 

Iib.4.c.p.  num.io.  Azor  inftit.moral.  ucrfamcfte  vx>Ti,&iuramenticaufani} 

lib.  II.  C.16.  vcrficul.  Dceiraoquinto  votum  cnim,iuxta  cdmunem  Thco- 

qoaeritur.i.tom.  Thom.  Sanch.  in  iu-  Iogorum,ac  Canoniftarum  dcfinitio- 

ramcntcSc  invoto,in  prarccpt  Dc-  .    ncm,quam  tradit  Nauarr.in  manual» 

calog.Iib.5.  cap.  15. anum.i. &  libr.4.  cap.ii.num.z4.  non  cft aliudjquam 

cap.ij.quxft.t.ex  num.i^.Cuius  fcn-  .  promifsio  dc  bono  aliquo  maiori  dc- 

icntix  ratiocft  ,  quiaalia  cft  perfona  libcratc  Dcofa^a,  vndercmota  vi  & 

vniucrfitatts  ,  &  alia  fingulorum  ^  &  obligationc  voti  ab  illis  qui  non  vo- 

idco,caquxnatura  fuaperfon<^  agcn-  ucrunc  ,  necfa^um  a  communitato 

tis  ita  adh^rcnt,  vc  dc  illa  ad  aliam  votii  aaccptaucrunc ,  vc  Vir  dodifsi- 

non  cranfcanccciam  qua;  fi^ionc  lc-  mus  rcmouec  ,  quia  pcrfonalis  cft 

giSjCadem  cum  illaccnfctur.vt  feha-  aftus ,  &  ipfam  votiuam  proraifsionc 

bcnt  hxrcs,  &  dcfunftus  in  cuius  lo-  excludi,ncccflc cft;  qua  fublata,  oblir 

cum  fuccedit,  qui  pcrfonalibus  dc-  gationis  materiano  rcpcritur.  Quod 

fundi  vocis  non  obftringitur,  vtpcr  in  luramcnco  fccus  cft  ;  nam  ccfi  iu- 

Azor.d.  vcrficul.  &  fcqucnti,  Sanch.  ramcnti  vim  &  vinculum  rcmouca- 

in  iuramcnto,  &  voto,  locis  citatis,  mus  ,  manec  promifsio  ipfa  fub  iura- 

non  poteft  vniuerfitas  iurc  potefta-  mcnto  fafta  fuis  viribus  fubfiftens, 

tis  fuarcfficcrc,  vt  tranfcant  infinga-  qu^  a  iuramcnco  diucrfa  eft,  &  di- 

larcs  pctfonas  qux  non  confcnfc-  ftin£ba,a  quo  fubftanciam  noncapit, 

runc.  fcd  maiorcm  pro  fut  obferuancia  (e- 

14.    Addic  vcro  Suar.quod  ,  ccfi  curicatcm.Starc  crgo  bene  potcft,vc 

propria  vi  voti,  avic  iuramcnti  fihgu-  iutamcnti  vis  &  rcligio  non  adfit ,  & 

iurats 
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imc^piofniisioiiis  homana  malieac 

ebligacio  ^  quod&incondinonc  iu- 
sisiurandi  a  ccflarore  iniunda  ccrni- 
tuci  qua  iurisauxilio  rcmifTa,  mancc 
obligacio  dandi,auc  Facicndi  id,quod 
fub  ea  ceftacor  darc » aut  facere  pra:- 
cepic,  pro  oonfeqaendo  relido.l.qttc 
iob  conditione.^.quoties.  IF.  de  con« 
duion.inl!lic.iJh;c(cripcora.iF.dccon- 
«  dicion.&  dcmondrac.  non  vcro  fbaro 
■  iiopoccd  Tociux  promiisionis  obli- 
gatio,  vbi  voti  vis,  obligationon 
iubiiftic 

• .  I5«-  Dfcd tertid  >  oolleftas  k  dui* 
tate  etiam  non  libcra  iniponi  pofleeJc 
canla  necefsicatis  quam  ciuitasipia 
paciacur  {  fcd  ciim  necefsitas  non 
lubcft  I  non  poccd  ciuiras  collc^as 
imponcre  ctiam  propccr  publioam 
vcilicatcm,  abfquc  principislicencia| 
icacradicBarcinl  vnio.nuro.i4.C.de 
inolierib.&  in  quo  loG.lib.io.nocaciic 
in  Lt.^.quod  Ci  nemo.vbi  glofla  verb. 
proeoniul ,  in  fin.  iF.  quod  coiosqtto 
vniuerncac.  Fclin.  in  c.  cum  omnc5, 
num.  i6.  dc  confticucionib.  Thom. 
Parpai.in  rcpecic.  I*pjacer,a  nu.ip.C. 
de  factrofanib.  ecclef.  Tcifaur.  decif. 
Pedemonc.  tf  74nu.4.Ec  pononc  0x6- 
'plom  in  colleda  pro  debico  «ommu- 
nitacis  foluendo,  qoando  communi- 
cas  non  habcc  in  commHni  vndc  fol- 
uat;dcquo  Bart.m  l.^.^.aftor.fF.derc 
)udic.&  ibi  lai.nu  zo.  Quod  (i  ciuitas 
iupcriorem  non  rccognofcat ,  etiam 
.  ckcniflece^icaciscarom-colleAas-roli' 
diiisimponere  poteft,inftar  rupreiBii 
pjnneipis«adqucm  ius  hoc  pcrtine^ 
quodex  rcgalibus  eft,vtin  titul.Quals 
font  Rcgal.in  vfib.fcudor.traditBatt. 
d.l.vnic.nu.14.  Parpal.d.I.plaGct,nu. 
.    19.  hL  fequenti,  indc  jnfcrcns,domi- 
^os  infiiriores  non  pofle  regulancct 
onos  «olledf  im  ponerc  fubdifts^roiS'* 
'  mCx  m  fex  caiibus  dequibos  perSpC- 
cuJ.ab  eo  citatum  in  ticul.de  fcntcnt. 
fqoonia,vct%.£c  noiaquf^d  valaiiii 


i>.  ^  aiiar.comnitd^.  l8l 

&  loan.  Andribi.  £x  caufa  Camen  litf* 

cefsitatis>ciuitacibu$  ius  hoc  comunt 
iUre  conccfrum  e(l ,  fccundijm  Barc. 
&  alios  dcquibus  fup.  &  idcm  cft  irl 
caftro,&  populo  aIio,qui  pcr  tcStoiii 
iuos  gubccnacur.iccundum  ParpaLd. 
aii.i9.quasi  tune  JieceftiUs  legt  noH 
fttbiidatur^vc  altfts  fzpe^iukca  nocaca 
pcr  glofllin  i.i.  verbi  cjEpcdirc.  ff.de 
offic  proconful.  Apud  nos  vero  flri- 
£bius  circa  hoc  Cum  ciuicacibus  agi-  • 
tur,  quia  ncc  cx  ncccffaria  ca-ula  col- 
lcdlas  imponcrcpofTuntjnifi  Princi-* 
pcconfttlco,&  de.cftiS  ]jeentia,feroa? 
ta  forma  OrdJibir.ticol.^tf .  ^.40. 

16*    Atque  itaappatet,plus  podil 
ciuitaccm  in  flatucis  cddendis,  quam 
inimponedis  Collcftisjnamflacuca  m 
publicum  ipfius  ciuitatis  commodii 
condere  potefl  inconfulto  principe 
coi  fobdica  eft^colIeOas  ?er6  in  id  ip- 
fomimponete,  niddeillius  Uctb^  . 
nonpoceft.  Quod  vltimil  cbnfl^cejt 
proxim^  adduftis ;  primttm  ver6  >  et 
traditis  pcr  Bart.  in  I.  bmncs  populf, 
col.  1.  queft.  I.  ff.  dc  iuflic.  &  iur.  fic 
Scribb.ibi,vbi  laf  in  lcA.num.z.  &  irt 
iepctit.nu.7.pertek.ibi,0;  in  ^.lUsau- 
tem  :cini]e>iiiftic.de  ior.iiatac*l.  Bact* 
in  1.  Anciochettfium.tf.  de  priuile^ 
credtcor.Canonift.ine.c)ucin  eccle- 
fiarum,vbi  Dec.nu.4.&  ii.de confti* 
{ution.vbiampltat  pofl  Abb.ibi  ctiatil 
invilla,  aut  cailro  oiuitati  fubicdd| 
idqu^  ctiam  fifbtucum  iitcontra  ios 
«ommttne,vc  pec  ottm  d.ttu.4.Qood 
iidB-plaoetSttac;  cpttbis  pftpulis  coH- 
demit  icgis  poteftatemtiia^vrftacoctt 
percos  vi  iegis  valeanc,  otnnifio  ne* 
gat«,  nec  talcm  vtiquc  poteflatem  ci- 
uicacibus  cciam  maximis,  non  camett 
fuprcmis,conccdit,vt  vidcre  eftapud 
eum,tradatde;legib;lib.  j.  0.9,  nu.i^. 
odm  feqoenfcib. 

17.  Qpartd  dico,  ciuttatem  quaf 
ropatiore  recognofcit ,  no  poffe  pri- 
QatiiittSi  U  reittiaotoepiiblica:  vtili- 

cacis 
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iSz       L.Ex  hoc  me.ff.i 

tatis  cattla.l.cocies»tn  fin.fr.de  pollid- 

tacionib.  frcquens  enim  quxdio  de 
tollcndo  iurc  priuatt  ex  caufa  public^ 
vcilitatis ,  in  principc  agitari  (o\cty  in 
quo  loquicur  ccx.  in  1.  Lucius.  ff.  dc 
cuidion.&:  cex.ficintclligcndus  iuxta 
glo(Cin  ctLLadus»iii  Ut5  fi  verbcra* 
tii.$.i.verfie.Icein  fi  forc^.iFde  reiv{« 
dicac.&  in  eot  ac  ciuitacc  liberv,  qoc 
Vicem  iilius  gcricqu^fltonc  proponit 
Zcuall.  qua  difFusc  cgic.^.com.  com. 
c6crac6m.q.9o^.qu9  cft  finalisibi.fia 
plane  infinuans,qua:(lioncmde  aui:c- 
mdt  reptioaci  6b  pablicam  viilita- 
tem,oon  peitineroad  ctoicatcm  qux 
ruperioremreoognofciCiiedad  liberay 
/upremomue  principemi  quod  nun- 
cupacim  cradic  Albcric.  in  l.quocics. 
C.dc  prcrib.Imperac  ofFtrcnd.qucm 
rcferc,&  icquicur  Paul.  ibi  numcr.i, 
yerficuLAdaevnam  quodel^ooun. 
.  dom. 

i8.  EcnoobflatquodtradicBart. 

in  proaBm.Digtfior.ii> inir.nu.y.  vbi 
fcripficciuicaccm,  ccialcgc  codendo 
dominium  rci  mcxfinccaufa  aufcrrc 
aon  po(rC)&:  (lc  incciligic.d.l.tocics,ia 
fio.     I.  fi  priuacus.n.  qui*&  i  quib. 
quam  non  efle  alibi»  dicit }  atqae  ita 
jKnti^ciuitacerar cx cauia  ptiaati  rem 
auferre  poiTe,  &  vcique  etiam  innon 
4ibera  hoGfcncit ;  fcd  non  obftat,  vt 
dixi,quia  ioquicur  in  oiuicacc  per  fta- 
tucum  rcm  priuati  aufcrence ,  quod 
cam  iinc  caula  facere  non  poiIe,dicic 
Saitvtin-  Ittperator»  prafdixmt  nu. 
^soedeoc»  in  fin.vnde  argaoiomfid 
itfontittfio  (enfit  in.cisdqn  ftatud  ter. 
•tDinis  exmenteBarr.ftimendum  e(l, 
quasi  vclicquod  cxiftcnce  caufa  pof- 
iit  ciuitasjftacuto rcm  priuaciauforres 
&tunc  quidcm  vniucrraliftacutfrpo- 
.toritJioc  doitas,  no^ifeKCiculari  in 
icm  alicaittSs  vti4emBart.expre(s^ 
ivDloit  in  d.  1.  AnHochcnfium.  fP.  do 
prtuileg.crcditor.  &.in  d.l. toties.  Sid 
ati4»mACcipipd^s.cft  Dcc  «^ai  Bjuc 


citatis  locis  refert>flt  feqnitur  d.  cap^- 
quxineccle(iarum,num.i4.  decgoili-' 
ftic.  vbi  in  idcm  Bald.fcntenciamcx- 
pcnditin  l.i.  colum.j,- vcrficul.Itom 
noca  quod  fi  Papa,C.dc  fcruir.&:  aq. 
&  in  l.tcfcripca,colum.final.vet(i6uL 
Terti6  qoaBtant  Dodor.  C.  de  pte- 
cib.Imper.oi{erend.  Etplaspotefb 
cittitas  generalem  legem  condendo> 
quilm  iinc  ea  iubcndo ,  vc  circa  col- 
Icdarum  impoiicioncm  cradidirous 
fup.  Vndcex  co  quod  lcgc  gcncrali 
rem  priuaci  aufcrrc  poGic,  non  infec- 
tar,tantandem  find  ea  pofle »  etiaffi 
cxcaufiMpablicf  vtilitatis. 

V.  Conducunc  craditaperDeft 
d.num.a4.verficul.Qtiartd»  praBdida 
conclufio,  vbi,  communcm  conclu- 
fionem,qu6d  princcps  ex  caufa  rcm 
fuam  alicui  aufccrc  po(sic ,  cx  Scri< 
bent.ibt  iententtaltmitat,vt  non  pro- 
ocdat  in  altjs  infctioribus  dominlft 
qui  eciam  excaufii  rem  foam  auferce 
fubdicis  fuis  non  poflunt ;  im^»  oeo 
gcncralcftacuturofacicndo  in  tcrris 
iuis  infcriorcs  domini  hoc  poiTunr, 
quanuis  ciuicas  fic  pofsic  ,  vt  pcr 
Dec  d.nam.a4.  verficul.  lo  inferio- 
rlbtts  verd » ?bt  diffcrentix  tadoaem 
alsignat. 

ao.  Quint6AeTltim6dico,refol- 
ucndo  qu.Tftioncm  principalem,  ci- 
uicaccm  contrahendo,  fiuc  pcr  dccu* 
rioncs  fuos,(iucpcr  fyndicii  fpeciali- 
terad  idconfticucum  v.c  fmgulares 
perfi>na$»  6t  bona^eatq  obligarc  po& . 
fit»nd  poiferqgttlaricereas»  neabooa 
earii  eontra&uobligarc,necex?ic&* 
traftus.vc  Barc.agnofcic,ncc  ex  vi  le- 
gis,  concra  id  quod  i!!c,  &  Scquaccs 
exiftimaucruncin  d.l.ciuicas.ff.fi  ccrr, 
pctac.  quanuis  enim  ciuicas codcndx  . 
poteftatis  leg€.babeat,taa€aliadefib 
contraAu  gererCiaNttdylcgemcoiidcw 
re,&  ideo  agendo'illad,non  cenfecur 
hoc  inccnderc,  quod  ditierfiim  ab 
iUo  cfl;  ^  6c  aftus  ageaciam  non 

debcot 
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dcbcnc  opcrati  vltraconjm  intcntio-     turjmpcrialcs  c6cra6tus,  lcgis  viccnt 


iicm.UlioDomois.£(i  certt  pecac.  Ccd 
qoa  mente  aliquid  fiat,animaduerte» 
tt  conuenitJ.penQlc«ff.adexhibend* 
qtto  fiindamento  hanc  renrcntiam 
contra  Bart.  probauit  Bald.  in  d.l.r. 
C.nc  fil.  pro  p.itr.  quam  tcnent  alij 
fup.  citati }  &:  ialccm  m  ciuicatc  fupc- 
rioremrecognoicetitetenenda  eft,& 
confirmaturin  cafu  idoex.ijs  qu« 
dida  fnnc  it|  doabus  praecedentibos 
conclofionibus.  ' 

11.    Ec  iioaobftanc  II,  in  contra- 
tium  addu^lqiquibusBarc.mocus  cft, 
ncmpc,  1.  Caefar.fF.  dc  publican.  &C 
ve£ligal.&  l.penulcC.de  donac«incer 
▼ir.  &  vxor.  nam  d.  1.  Ct(u  loqoitot 
iaprinctpe  contrahente  fuper  iuri<t 
bos  iuis,&roper  eisdem,6ioorccon- 
traflus  gcncralcm  lcgem  dicentis  j 
atqucita,cumdc  poccftate,&:  volun- 
tatc  principis  contrahcntis  conftcti 
ccftac  fundamcntum  prsdidum  >  & 
non  mirum «  fi  coocraAos  vigorem 
legis  aiTumattqoc  fiibditos  liget.  Sic 
eciam »  fi  cioitas  cum  aliquo  contta- 
hac  fuper  vi^ualibus ,  &  alijs  vtennii- 
bus,  fupcr  quibus  in  fuorum  ciuium 
pr^iudicium  ftatucrc  potcft.vttradic 
Luc.dc  pcnn.in  I.nominationum»nu. 
penuU.C.de  dec«irionib>  lib.  lo.  Ca- 
i»ed.Rofter  deei('.74«no.).&  4.tom.f. 
&  in  contrad^o  adiictat,ne  quishis.(c 
immirceacteoebuntur  ciues  abftine- 
re  vi  lcgis  in  contraftudiSar,  &  hoc 
fi  in  iiio  cadcm  inccrucnitfolcnnjtas, 
quf  in  condcndoftatuto  rcquiritur) 
qoo  cafu  Barc*  fencenciam  cecepic 
Bal4.in  d.l.6ioitaS)C0tl.a.verficul.Secl 
an  cioUas » U  tenenda  eft  hts  diipbos 
concotrentibos>nempe,  qu6d  in  cd*» 
ua.€tu  Icx  fuper  his,  luper  quibns  ci- 
uitas  ftaiucrc  potcft  ,  generaHter  in 
ciues  dida.  fit ,  &  quod  incerucniac 
folennicas  requifica  ad  ftacucum  eon-' 
dBfldillD» 

/  ph-  Add.feE6«lpenDk.vbidipU 


obtinerc.refpondetur,  id  inccUigi  ad 
foliditatera ,  (eu  validitatem  conira- 
ftost  ^uam  alias  fccundiim  ios  otdi^ 
narium  non  habcbat ,  vc  in  cafii  de 

quoibi,  qui  cft  dc  donatione  intcf 
coniugcs,  qux  (ccundum  Icgcs  non 
valct ,  &  tamcn  fat^a  a  JCxisiic  Au- 
guftx  conitigi,vel  econcra.validicatis 
cpbor  contradu  ipfo  >  quasi  ipeciali 
adid  lege  oominonis  legis  difpenfa- 
tioa.  fulcipit  cx  voluntate  principi^i 
qui  fic  vcllccrcditur,  vc  valeac  adus 
qucmgcric&quod  vult,potcft;&  ita 
d  l.pcnuit.cum  Bald.Paul  &  Alcx.ab 
eo  citaCis  incelligic  Dcc.  d.  1.  ciuicas, 
mm,6.  verficoi.Non  obftat  tex.vnde 
non  bonum  inde  dedtwi^argum£- 
Cum  adprinciptscontrafbum,  qui  va- 
let iurc  ordinario,  vt  &:  gcrtcr.ilis  lcgis 
viccm  obcincac,  qua  non  egec ,  vt 
valcat. 

1}.  Non  obftac  denique.  I.  finah 
C.  de  legtb.  vbi ,  traditor ,  principis 
(entenciaminvna  cao(a  latam,lcgem 
efte  addccifionem  fimilium  ^  alia  eft 
enim  contradus  ratio,  aliafentcnti^ 
iudicialitcr  pronuntian  ,  quia  con- 
tra^us  natura  fua,  priuatacfta6lio,SC 
a  priuatis  gcritur ,  dc  a  principe,  vc  al 
prioato;atyer6iodicialiscogoiri6  U 
deterroinatio  petrinet  ad  pobUco^ 
-ma^ratus,  &  quia  princeps^  magt- 
ftratus  eft  publicus,&  omniom  (opre. 
mus,p«ncs  qucm  condcndxlcgisrc- 
fidcc  potcftas  ,cau(am  cognicionali- 
cer  cxaminando  &  decernendo  ,  (o- 
cuodum  legem  dececHerey  acditur, 
quam»  etfiin  cafiiilloAripianon  fit^ 
terte  illepoterac  pro  dccifione  illiust 
fdcirc6,non  mii^m,n  eiusdccifio  vu 
ccm  legis  fubcac ,  &  non  fubcatcan- 
dcm  contradus  ab  illo  gcftds ,  prop- 
ter  diuctricaccxn  racionis,  quam  bcne 
inculcat  d.  I.  final.  prxferrim  ibt,W 
f jMf  ttaic  fuverbu  fapgio  tmmditt  ejl,  ta 

14.  Nonc^ 
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184.        L.Exhociitrc.fJeIuSu.^iiir'.  ^zf. 


24.    Nuncpoftquam  dixiinus  (ic 
obligatione  cioicatis  U  €oncra£hiil< 
Itus,  conrequens  eft»  vc  videamus  de 
tefticucionis  aaxilio  illi  compecencet 
quod  bcncficium  ciuirati  compctc- 
rcjficucminori  compctic,&:  ccclcfKX, 
probacurin  I.  Rcfpublica  C.quib.cx 
caur.maior.l.penulc.C.dc  iur.  rcipu- 
bl.lib.ii.  cum  gloif.  vcrobique  cpro- 
municer  recepca  >  vc  fap.  tradidimus 
cnp.i.num.ji.  pro  qua  rcntcntiadtxtc 
Odd  dc  rcftitution.  in  inregr.  i.parc. 
qua:fl,3.artic,i?.  num.^i.  eflctex.  cx- 
prcffum  in  l.i.C.  dc  of  fic.cius  quivi. 
ccmalicuius  iud.  vci  prxlid.  obtin. 
quem  contraFoIg.ibi  intelligicMec 
lolilmcniitat,&d    villa,  U  caftrom, 
fle  monicipia  alia  eodcm  iure  vtun- 
tul-.vc  traditlaf.in  l.vc  intcr  diuinum, 
num  K^.C.dcracrofan^t.cccIcrCaid. 
in  1.  fi  curatorcm,  vcrb.  minoribus, 
num.di.ad  fin.  C.dc  in  inccgr.  rcftit. 
minor.  &conmimiotem,  acrecep* 
tiorem  lententiam  dixit ,  &  qoa  ih 
ConruIcndo,&  ludicando  non  fit  rc- 
cedendumMauric-  dc  rcftitut.in  in. 
tcgr.  cap.  417.  num.7.  communcm 
cciam  dicir,&  fcquicur  Odd.  d.qu<^fl:. 
5.artic.io.vbi  piurimos  pro  ca  nuncu- 
pacimallegac.  Etg^off.opinio  in  d.I. 
Rerpubltca.itt  dtSMi  ^^iHa  coatra- 
rium  tradenris,quam,  miror>procd- 
traffta  rentencia-cicafTc  laf.d.  num.t^. 
acoipienda  cft  in  illis  qua;  dc  ciuica- 
tisalicuius  cerricocio  fijnc.ciusquciu- 
lifdiitioiii  fiibdica.vulgo,  dyeasy  dici- 
mus;  quf  enim  de^alterius  rcrricorio 
itj  iivMai^cisiiic^noiiiiuii^  isantpn^ 
gnncttr  rc^HbdaltlMr-dts^rioiilbtts, 
appellationc  rcipublicx  continen- 
turiSf  eadem  in  illis  datur  ratio  ad 
refticucionis  bcncfioiimi  prometen- 
dum.qux  in  ciuicate. 

Pofico  emQ,qu6d  ctuitas  re- 
"Atacioi^is  hrnrftfe  iMMiMtfkfni 
con\ 
eft. 


uerfijs  mutuum  quando  eo  oioitas 
obligacirr,  tametfitn  vtitimem  tUius 
non  fuiflec  conuerfnm  ,  vc  eucnic 
quaodoper  decnrioncs ,  vcl  perad* 

miniflrarorem  cum  rpcciali  ad  id 
mandato  luicipicur  ,  iuxca  Barc.  6i 
communcm  icnccntiam  in  d.l.  ciui- 
cas.  (f.  fi  cerc.  pccat.  dc  qua  fiip.  vbi 
FaIgor.oum.penuIt.  (cripfita  qo6d>  fi 
Barr.  fententta  9  fl^  qui  eum  teqnni^ 
tur^forfitan  tenenda  fic»  xeftitutioois 
auxilif)  tctnpcrari  dcbcr,vc  eo  ciuitas 
aducrlus  mucui  obiigationcm  iuuc- 
cur  in  illis  cafibus  ,  ii  in  vcilitacem 
illius  conuerfum  non  fucric  ^&cum 
alif  s  ab  co  relatis  feqoitut  Couar.  lUv 
a.variar.c.i7.nQ.5uid  fin. 

De  probationis  vcro  oncrc  in  ca^ 
ifto  controucrtunt  Doftnr.  alij  in 
crcdtcorcm  iikid  reijcientcs.c  quibus 
cft  Couar.  lococitato  ;  alij  onus  hoc 
in  caiu  prxdido  imponunc  ciuitati^ 
quWfiiicAogel.  fententiain  d.  Ixiui* 
cas,inleft.nom.4.fic  Rom.ibi  num.jr, 
&  differentia;  ratio  fecundi^m  eos« 
inccr  minorcm  ,  in  quo  loquicur  1. 1. 
C  fi  aducrf.crcditor  &  ciuitatem,  cft, 
quiain  ciuicatc  icmpcr  (unthomincs 
induilnofi' pcr  quos gubcinatur,idco 
ad  refticutioncm  tmpetrandam  non 
debcc  vtipriuilegib  d.l*i.  ciimae  mi*- 
nor  ipfe»  u  indoftriofiis  eft ,  illo  noa 
fruatur ,  fecundi^m  aiiquorum  fcn. 
ccntiam,  quamreculir  glofT.in  l.i.C. 
qui,  &  aducrf.  quos,  vcrb.  non  fir,  in 
fin.  cuiconciuicglufi.(.  in  i.profcfsio 
C.dc  muner*patrimonior.tibr.io.  ic- 
cundumqoam  nbn -eft  concedendf 
doAoci  ia  iucegrum  reftitutio  in  his 
qo^percinentaaprofe6tooem  fuam, 
quam  glofT  notahilcm  vocat  Alcx.cU^ 
I  ciuitas,  num.i?.  &  commniiiicr  ie4j 
ceptamtradic  Cald'  qui  alios  rcFcrr 
d.lii4»catocem, vcrb.  izfis,  num.)f/ 


ifirtctinmiiiorf^ 

iti  quibus  l^fiooem  paii  in  hac,  &  alijs  iimilibfit  fpc^btf» 
^^L^ — tL.^^^^.^  cfiprobttlykiicic»dtetcfti«.iiiilit«gr. 
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(ap.VllL  DecontraSikci 

cap.^^j»  pcr  coc.  dc  quo  tuims  Odd. 
eod.tra£tar.  i  parc.  qu«ft.i).  art.4. 
tftbns  fequentib.vbi  art.i.  vctfiCi 
Gonnftrfum  camcn  »  pro  communi 
fententia  cum  glofr.  in  d.  L  ptofc(sio 
plurimoscicac.Auchorcs. 

Cacccrum,  prxdiftx  rcnrcnci^,8£ 
Angcl.poci(simum  aiiercnci  d.nu.4. 
dtticateni  in  praesliQo  cafu  reftitui 
probacalatfionc  •  tK  ciauAila  geneca* 
liifiqiiainihi  iufta  caufa  cffc  yidebi- 
tur,  &  non  quasi  rcmpublicam  ,  re<' 
fragacur  apcrrc  did.l. Rcfpublica.C. 
quib.cx  caul.maior.  &  I.pcnuIc.C  dc 
iur.  rcipubl.  hb.  11.  quibus  probacur 
iuncta  cummuni  fcnteatia»  de  qua 
fup.  ciuitatem,  iure  minoris  vci,  quo 
cciam  vtiracecclefia»  cap.i.  de  in  in- 
tegrreftitut.  cui  ciuitas  xquiparatttc. 
Qoa  rationc,  &  alijs  pcr  cum  ad^iu- 
ftis  ,  Angcl.  lcncenciam  contucac 
Aicx.did.l.  ciuicas,  num.5.  &  4.  pro- 
bans,ciuicacem  in  cafu  pra;di£);o  refti- 
tui  iure  minoris»  ira»  vc  in  fi^necaticio 
mucuo  onus  probandi»  in  tem  ttlios 
verfum  fttifle,credicori  incumbat»in 
alijs  tcncacur  ciuitas  probarc  ,  non 
fuiflfc  vcrfum.iuxca  did.  a.C.fi 
aduerf.  crcdicor.  qux  fic  mccliigun- 
tur  a  gloiT.  ibi,  &  communi  (ccun- 
dilm  Aiex.locociuto  num.ii.ad  fin. 
Alctat.diA.l.ciuicas,  colnnv^.  vecfio» 
Ve/ilm  h«c  diftinftio»  vbi  cimendi- 
ftindtioncm  hancinccr  mucuumgra. 
cuicum »  &  i^oeraciunm  noa  pro-> 
bac. 

•  16,  Ego  quidem  circ4  prxfen- 
cem  ardculum,  in  dioerft  ab  h§o,tc 
illa,lcncenclafam,quimagis  puco»m 
cafibusquibus  ciuicas  exmucooobli- 

garur,iuxca  Barc.  &:  communem  fcn- 
icntiamdc  qua  rup.rcntcnciam  hanc 
fimpiiciccr  &  cifcdiuc  accipicndam 
fere,  &  non  fubic^am  refticucionis 
temedto  ex  eo.folikmqo6d  macoam 
in  lein  xioicacis  verfimi  non  fiiifle/ 


nt.^aUars9munitat.  iSj 

probccur.  Et  moucor,  quia  ncc  mi- 
nor,necalius,  qui  iure  minori^  vta- 
tor  ad  impecrandum  reftinicionis 
aaxilium  aduerfus  concradum  k 
gcftum,  obcincrc  illud  poccft;  nifi  in 
concraftu  iplo  lardatur  ,  &  non  fuffi- 
ciCjl^fum  cllc  minorcm,  vc  rcftitua- 
Cur  ,  fed  Iziio  calis  c({a  dcbcc ,  qux 
auc  facilicaceitlius,  auc  dolo  aduecia- 
rij  cau^cecor.l.verum.  fciendum.  I. 
nonomnia.£r.deininorib.  &  in  mi- 
nore,  &ecclefia  cradir  Cald.  did.  I.il 
curacorcm,vcrb.  vcl  aducrfarij  dolo, 
nvimcr.  i.  atquc  ica , qiianuis  minor 
damnum  poflca  hncuito  cuenicns 
paciatur  cx  conciadu  a  ic  prudcn- 
ter  iniro ,  non  ideo-  magis  aductfiif 
illumrc(litucnduserit,vt  probaccex*  ■ 
optim.di^.l  verum.^.(ciendum,  vbi 
Barr.&alij.Mauric.  dc  rcftitution.  in 
intcgr.  cap.  I7y.  Cald.  dift.  vcrb  vcl 
aducrfarij  dolo,  num.f  .communcm, 
&  veram  Do^orum  omnium  con« 
dofionemelle/licic  Odd.  derelHcuc* 
tninc^.  t.palr.  qo^ft.4.  atciculiy. 
nomero  vigefimo  cercio ,  vetficul.  la 
concrarium  •,  &:  ibi  numcro  vigcfi- 
mo  nono  ,  ampliac  in  ccclcfu  cx 
Paul.  confioi.  in  An.  libro  iccundo, 
&  in  cetminis  noftris  ttadic  Alciac. 
difti.daitas,  eolum-  5.  verfieuUSed 
qoid  fi  credicor.  Qno  pofito  ,  & 
pro  conftantihabitOhfequitur,  noa 
fatis  effe,  mucuum  lcgttime  contra- 
^umquo  ciuitas  obligaca  manct ,  in 
rem  ilhus  vcrfum  non  ciTe ,  vt  co 
ipfo  ciuicas  concra  mutuaotem  re« 
ftitai  debeat,  fed  neo^  eft  «m« 
plitis,  in  hoe,  vc  U  itk  alijs  duica* 
cis  contraftibus ,  ex  conmSbSL.  iplb 
IzHonem  oriri  Vcl  facilitacc  con- 
trahcntium  ciuitacis  !  nominc  ,  vcl  ■? 
aducrfarij  dolo.  Vnde  ,  fi  mucuum  ' 
fegicim^  concrahacur  in  vcilem  rei- 
poblicae  cao&nl »  camen  in  eam* 
no&  ciomiefcm»  vel  cafoali  &co 

sunifiumf 
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1 S6         LMx  hoc  iure.jf 

amifTunn  ,  vel  malo  adminidraco- 
rum  (iCto  >  non  tdeo  minus  ce- 
nebicur  ciuicas  mutuanri  ominTa  Do- 
dor.  concrouerda  circa  onu^  pro- 
bandi,  vccfum  fueric,an  nori,  inrem 
ciuicacis  mucuum  ,  quia  non  inde 
pcndct  refticucionis  hencficium,qua- 
do  mucuum  lcgicime  ooncra£tum  cfl; 
quando  vcro  lcgicime  non  cft  con- 
tra^um,  vc  cilm  adminiftracor  fufci- 
pic  ex:  gcncrali  mandaco,probacio  illa 
neccfuriaed  ;  &  tunc  quidcm  (ine 
concrouerfia  cfl,a  mutuanccficri  de- 
bcrctiuxca  gloH.  Barc.  &  alios  com- 
municerio  d.l. ciuicas. ff.fi  cerc.pecat. 
&  in  ccclcn^  caufa  cxprefTum  hoc 
e(l  in  Aucb.hoc  iusporredum,in  fin. 
C.dc  facrofan£l.ccclef. 

27.  Ec  tune  de  probationis  mo- 
do  quzruntDo6bor.  in  di6t.  l.ciuicas, 
quibusdam  opinantibus  ,  fufficere 
credcnci  ad  perfc^lAm  probacio- 
ncm  ,  caufam  mucui  ncccnariam» 
aut  vtilcm  probare,  videliccr,  fi  pro- 
bet ,  ciuitatcm  pccunia  illa  indi^ 
guiffe  ,  quo  cempore  adminifliracori 
iilius  daca  eftmucuo  ,  per  cex.  in  1. 
final.  ff.  de  exercitor.  a£t.  SedBart. 
ibi  concrarium  rcnec ,  lcg.  illam  in- 
cclligcns  in  priuaco,  &  non  in  perfo' 
nis  priuilcgiacis  ,  vc  e(l  ciuicas,  &  cc- 
clenatidem  ccncc  Barc.in  d.Auchcnr. 
hoo  iu5  porrc£lum  i  aum.  16.  &  fc» 
quenci,  &  communiccr  Scribb.  m  d. 
Lciuicas,  fcoundum  laf  ibi ,  num  18. 
in  princip.  &  Alcx.  hum.ii.  vbi  rc- 
ic^a  vna  Rom.  ibi  limicacione ,  & 
alccra  Bald.in  rubr.  C.  de  exercicor. 
ad.de  qua  infr.  dicam  ,  communem 
fenccnciam ,  indiilindc  vcram  cfTe, 
dicic,quam  cciam  communem  di« 
cic  &  fcquicur  Imol.de eeclcfia  agcns 
in  cap.i.  colum.p,  verficul.  Quidam 
videncur ,  de  dcpofic.  communem 
etiamfacetur  Deo.  d*l.  oiuicas,  num. 
]o.  Uccc  ibi  ooncraciam  vcriojcm 


cxiftimcc,  quam  ccnencalij  quosre- 
fcrc.motus  cx  co  ,  quia  probatio  qu^ 
fufficic  contra  priu.itum,  rcgularitcr 
fufficic  concra  pnuilcgiatum,  &  idco 
probatio  d.l.  final.  fufficiens  ccnfcri 
dcbcc  concra  ciuicacem.  feoundum 
eum,&  rclatos  ab  co. 

z8.  Communis  camen  fentencia 
tenenda  c(l,cum  qua  in  effcduma- 
nec  Pincl.  noflcr  in  1. 1.  x.  parc.  cap. 
4.num.68.  C  de  rcfcindend.  vendir. 
&  fi  non  probcc,  priuilcgioaliquoci- 
uicacis  cuenire  ,  vc  difpoficio  d\6t.  1. 
final.  in  ilia  locum  non  habcac,  fed, 
id  cx  eo  eircconcendic,  quia  ciuica- 
tis  adminiflracor  in  cafu  propofico 
eam  mutuo  obligarc  non  potcft  abf- 
que  (pcciali  ad  id  mandato,  luxca 
tradita  per  Barc.  &  aliosind.  I.  ciui* 
tas,  (icut  prxpofitus  ncgociacioni  in 
oafu  did.l.final.  vircucc  mandaci  fibi 
commifsi  obligare  poccfl  illum  qui 
eum  praepofuic,  rccipicndomucuum 
in  quxiluariam  ncgo.ciacioncm  cui 
przpoficus  fuic;  vndeaic,  quod  pro' 
pter  terminorum  difparitatem  pro- 
ccdit  oommunis  fenccncia,  qux  lo- 
eum  nonhabecec,  fed  pocius  difpofi» 
cio  did.l.  final.  locum  habcrcc  in  ci- 
uicace ,  xque  vc  in  priuaro ,  ad^qua- 
tis  terminis ,  vidcliccc ,  fi  ciuitas  ali- 
qucm  in  nauis  magifirum  ordinaf- 
fcc,vcl  in  quxfluariam  aliam  ncgo- 
ciacioncm  prxpofuifTcc  j  cx  mucuo 
cnim  ab  illohuius  rci  caufa  rccepto 
obligarccur,  iuxca  did.l.  final.  ahfquo 
alia  vcrfionis  in  rcm  illius  probacio- 
ne.  Quod  exprcfsc  ccnuic  Bald.  in 
did.rubr.C.dcinflicor.  &  cxercicor. 
ad.  colum.4.  num.vndccirtK),  vcrfic. 
Vcl  vcrius  puco  ,  quem  fcquicur  laC 
did.  I.  ciuicas,  num.  18.  vcrficul.  Se* 
cundo  limita,  contra  Alcx.  ibi  d\Qc, 
num«  II.  Et  facic  quod  ccnec  Barr, 
ibid.  num*7.  &  cum  illo  magis  com< 
municcr  Do^or-fccundumSocin.ihi 

num. 
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iiom.f.  verficul  Tertip  fimita  ,qu6d 
fi  duicacis  adiaiiitftncoc  -liiibuic 
'  «ntndactim  ad  recipiendum  io  ccr- 
cam  caufam  ,  fufficic  i  fi  concradus 
ccmpocc  affirmec ,  in  cauiam  iliam 
rcpperc ,  vc  cioicas  obligecur  >  licec 
Ml  prbbecar  vetfio  in  rem  iliittSt 
pfir'Lt.f.  oon  anteni,verficut.  Vhde 
qtMKft,  £de  exercicor.  ad.ar^ue  ita 
a|l|»arcc ,  quod  ccx.  illum,  in  priuato 
loquenccm  Barc.  &qui  c\\m  fequun- 
tur,  ih  ciuitace  quoquc  accipiunc, 
daca  ccrminorum  pacicac* .  luxca 
9U2»  comoionit  fentencta,  qu6d  diC- 
pofitio  .d.lfioal.  iUo  tituK  de  exerei- 
toc^aft.  non  habeac  locum  in  cioi- 
tacc  ad  cafumd.l  ciiiitas,dc  quo  agi- 
inus,fccurior  m.Tncr-,  &  Dcc.ratio  in 
concrarium  adduda  facilc  toUicur  , 
refpondcndo  >  quod  probacio  de 
quaia  dJ  Jnal.^  fufficit  cootm  ptioa- 
tum  in  eaftt  de  <|oo  ibi,qtun*  niu- 
tuum  virtttcemandaci  iilUif  ceceptii 
credicse^nonverolufficic  contraci- 
vicatcm  ad  cafum  d.  1.  oiutcas,  prop- 
ccr  mandati  dcftfftum.  idcirco  ,  vt 
ciuicas  ceneacur  cx  mucuo  ad  (juod 
noD  exceodicur  generale  admimftfa*> 
torismandatumiverriim  iniemillius 
cfficaciter  probari  debebit,alias  non 
tenecur,  iuxcacex.  ibi  cum  communi 
ad  eum  (en»mi4.  «  imdkaa  d» 
quoiup. 

t9.  £c  cunc.  quidcm  crcdicori 
(alua  manec  adio  concra  fyndicum, 
teodminifttacorem  qui  mutnom  re- 
cepic»lnxtadJLcioicas^tdqad<ciam  fi 
tempore  concraAu$  proccdaretur,  fo 
ciuicacis  nomine  recipere,&  oo  fuo, 
nec  ea  cx  caufa  priuacim  vcUe  obliga- 
ri.vt  ccnccBarc.ibi  nu.p.qucmalij  (c-  • 
ouuQCur  fccundum  Socin^ibijium.tf. 
iUccol.^*  vctfitoijiic  duoarticuli, 

2ttiMiiplianc,qoM  tcQcacor  etiam 
nitciam  officio.Et  fecondum  Barc; 
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nonproceflatiir,  tenetttt  a^ne  es 

mocuo,  fiverd  proceftatiir^  teoetnc 

condiftionc  obcaufam}  quodmcnce 

ccncndum  dixic  Alcxan.ibi  num.io. 

Limicac  vcro  Alc.d.col.^.propc  fin. 

vCjiiadminiftiacor  dixcfic,(c  nolkia 

quoqttam  obligari nec  quidem  ad 

preci)  refticucionem ,  non  teneacot  . ' 

nifidolo  commiflb,  &alii5*impoce't 

Hbi  crcdicor  qui  tcmcrc  concraxit, 

acgum.  Lcmpcorcm.^.fiaalEde  a^ 
cmpc. 

30.  Maior  ver6  dubtcacioe(l,an  . 
mocoo  in  tem  cioitaiis  coatter(o,n6 
fi>liim  cittitas  cuios  nominc  receptfi 
cft»&d  &  adminiftrator  qui  recepiib' 
ceneacur}&  co mm  u n  is  fcnccncia euiBt 
quoquc  obligat  pcc  tcx.  a  concrario 
fcnfu  in  d.l.ciuicas,fecuiidum  Socin. 
ibi  num.a.  Alciac.d.  col.6<ad  fin«ver- 
ficttl.  In  recandcqDfliftione  ,  quasl  • 
creditor  mncttom  daodo  vccittsquc 
fidem  (ecuttts  videacur,  vc  dixicBartk' 
ibid.  num.  9.  verfiooL  Pocuit  enim« 
Qiiac  fcnccncia  dubia  vidccur;  quam 
Paul.  &  Alcx.cicaci,&  fccuci  ab  Alc, 
tempcrancvc  procedat  durance  ofH. 
cioy  &non  eo  finico:  fed  (i  veraeft 
Batt.  U  commoats  raciob  dobicaci  do 
hoc magis  poceft )  namjkio  caifii  6f* 
nici  offieij  communii  iUa  lacto  mi- 
licac.  Dec.vcr6  contra  communem 
indidinde  ccnec  d.  l.ciuicas,  num.9. 
cuiusopinionem  reoipic  Alciac.  cum 
prjecijc  apparec,  foltim  procuracono 
nomioc  cnm  eoncnherc  Toloifle  i  . 
quod  intelligendum  eft  dammodd 
eredicori  hoe  innoccf(:aC|&  cuncqoi* 
dem  opinio  ifta  inrrepidc  cft  cenen- 
da,ncc  a  mence  communis.diiTeaciC^  ' 
cuiuscuncracio  ceilac. 

|t.  .  Yltimd,  fcienduro  eft ,  ias  6c 
priuilcgiiimcacicaB  bypocheeaeqiKMl 
hatytnicttf »  non  ioompeterc  oioi- 
,jtl  *bopis  <eciUB  concrahcncis» 
yt  piobac  tex.  m  h  U  C.  dc  iur. 

(i  1  rcipubl. 
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fcipuL)!.  libr.ij.  1.  finiilc,  iunda  glofT. 
ibi  3v^  municipal.  gJoJV.  &:  Do£tor. 
in  l.z.C.  in  quii-ius  cau('.  pij^n.  tncit. 
conci.vhar.  Alcx.  in  I.  i.  §.  ii  hxrcs 
num.finai.  ad  hn.  ft'.  ad  Trcbcll.  Ne- 
gufanc.dc  pignorib.i.parc.  4  mcmb. 
num.  119.  Necetiani  poft  rem  iuftd 
fif  ric^  addiftam  habcc  priuilegiam 
adieftionis  quod  compccic  filoo.I, 
Luciu^.^.final.  &  ibi  glofl".  iF.  ad  mu- 
nici  jMl.  \i.6l  i.  C.  de  vcndend  reb. 
cmicar.  hbro  vndccim.  tradic  Azc- 
lted.iii  1.4.  cituLj.hbro  7.  rccopiiar. 
num.ip.  &  iequenti.Qiiod  intclligi. 
tur  de  ciuitace  fubdita  qua;  entm 
ruperioremnontecbgnorcic,  fifcum 
habec,&  idco  in  contradihus  fuisjiu- 
rc  &  piiuilcgio  fifci  gaudct,  vc  ccadit 
Ncgui.ioco.cicaco  nu.114. 

Ji.  Bona  auccm  adminiftraco- 
Ifum  ^'uicaci$>etiam  quas  liberanon 
,  tacico  f  ignore  iUi  rubijciuntur 
promala  adminiftrationc,  vc  probat 
Ccx  in  !  final.  C.  quoquisque  ordin» 
ConLicniac.  hbro  vndccim.  quem  fic 
jnccl]jgicAlcx.d  f  fi  hqrcs  nu.final. 
in.  fin.  poft  gloff.  ibi  vcrb.  fcquicur, 
ttadic  glofl',  magn.  propc  fin.  licec 
fub  dubio,  in  C.  de  debitorib.  ci- 
iiicat.libr.vndccim.GrogoJ.l.aj.tltul. 
15  parcit.y.  vcrb.  dc  Io$  guardadoref, 
i/i  princip.Negufanc.notabilcdiccns 
d.num.ni),  &pluribus  citacis  Efi:bb. 
dc  racioGin.adminiftrac.cap.j5>.nu.5;. 
&requenci,  vbi  fentcnciam  hanc  vc- 
rirsimam  dicit,  &:6:equentiotiDo£(. 
calculo  rcceptam. 

Nocandum  vcro,  quod  hicadmi. 
niftracorum  nominc  ,cciam  dccucio- 
nes ,  &  magiftratus  pcr  quos  rcfpu- 
bhcagubcrnacur,intclliguntur  j  om- 
nhim  enim  bona  cacito  pignoris 
Hcxu  tenebnncur  pro  eo  qnod  mu- 
neris  fiii  caufa  illos  reipttUtcaB  debe* 
rc,  confticcrit,  vttradit  Gregbr.di^t. 
vecb.  de  Igs  gaardadotes ,  vei(igi|. 


'Vnde  &  bona,  poft  Aiheric.  qucm 
refcrt,-in  I.  pro  officib.  C.  de  admi- 
niftr  tiitor.  Azcued.  did.  1.  4.in  ttn, 
cum  Rebufl.  ab  co  cicato,  in  I.  intcc 
publica.pag.i  ji.  ft. dc  vcibor,  figni- 
Hcac.  in  omnibus  coim  eadcm  veria- 
•tor  taciti  pignoris  racio  ,  £t  idemat^ 
gumencum  cucoris  &curato[isquo<. 
rumbona  pro  officio  adminiftratja« 
nis  minoribus  (unr  obligata.  d.l.  pio 
orfici<:,dc  quo  Grcgor.  d.vcib.dc  los 
guardadorcs.laie  Guticrr.  dc  tutcl  5£ 
(ur.z.parc.c.i^.pcr  coc.Eicub.d.c.ji^. 
exnum.v. 

35*  Ftdeiu(rorumver6  ipfiusad> 
aiiniftracocis  bona ,  pignoris  vinculo 
nontenebuncur,  nifi  de  illo  conuen* 
tum  fit,  quia  lcgalis  h ypothcca' pri,. 
uilcgium  competcns  in  bonis  admi-  • 
nidracorum ,  ad  bona  fidciulloi  um-, 
in  quibus  non  repericur  (cripcum, 
crabC  non  debet .  iuxca  votgares  tra- 
ditiones ,  fcd  inftar  aliorum  debtco- 
,  rum perfonaliter  cum  illis  cric  agen- 
dum  ;  facic  ,  quod  hdciiifrorcs  noa 
tcncncur  ad  augmencum  quod  ac- 
cciroric  vcnic  ad  principalctn  obli- 
gationem  pro  qua  incerccflciunc.t. 
fideiuflbres  magiftratoum.  fF.de  fide, 
ftuflbrib.l.  libertus.  ^.final.  iFad  tnur 
nicipal.  cum  adduftis  perHippolyc 
in  rubr.  de  6deiufl'orib.  quicil.  8.  ex 
num.pi. 

54.  Ec  hoc  raulto  mDgis  pro- 
bandum.cric  in  pactc  qui  ccnccuc 
pro  filto  qucm  habct  fob  poteftace  * 
lua  ad  decurionatus  ordinem  aiTum.* 
pto,  illo  fciente  &  tacenre,  iuxca  t.u 
C.dc  filijsfamil.  &  qucmadmod.  pro 
hispater  teneac.  lib.dccimo.i.fi  filius- 
himil.C.nc  filius  pro  patr.  I.i,  i.parc. 
C.  quod  cum  co  ^&i  tcncturco  calu 
patcrquasiHIij  fideiuflbrrlicetdehoc 
non  connenerittvt  in  l.i.C.dedeca« 
rtonib.  libro  dccimo,  l.quocics.fT.ad 
muni€ipal&  obligacio  e&iurolidum 

«  .  cUi« 
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.d^aclfninin:rat.rer«ad  eiuicac*  petci" 
nenc.  prius  camen  filius  ipfecxcuti' 

tur  eciamantiquo  iurc.d.l*i  in  Bn.  de 
decurion.  libr.  lo.  1.  libcicus.  ^.fihufn 
pater-ff.ad  muniupal. 
■  3  ^ .  Qupd  eft  noiabilc  i  &  molrs 
'turis  rcgotae  aduer&ri  videbancur 
huicQbligarionipaternzin  calu  iftoi 
primo » quia  pacer  pro  conieocienco 
nabctur  co  ipfo  quod  non  protcfta- 
turjfc  difTentirejDbft.d  cnim  rcccpta 
iuris  conclufio  ,  iccuodum  quam  ta- 
cicurnicas  io  prariudicialibus  son  ia* 
docir  confcnruin  ,  vt  efl  cominoi^ 
DoAor»traditto  in  I.  quxdotis.£lb- 
lut.matrimon.  «biBarbof.  num.lf7« 
vcificuI.Quarta  concUino.  Sccundo, 
tcnccur  paicr  tanquam  filij  fidciuflTor 
io  caiu  prxdi6^o«  &  umen  fideiuisio 


rcquirit  obligationcm  vcrboruro.l. 
blanditus.C.dc  fidciuflbrib.  Tcrcid» 
tcnctur  cxcuflb  pruis  filio,  tanqu^rh 
dcbitorcprincip.ili,&r  camcn  atitiquo 
iurcdcbicoris  cxculsio  neccifariand 
cracTcfideioiror  conueniti  poflct|id 
enim  oouil&imo  Auihenticorom  lo- 
rc  cautum  Fuit,  vt  in  Auth.de'fideA 
iuflorib.  §.  i.  collat.  i.  Scdhocfiiuore 
patris  indudlumfuit  proprcrcd  quod 
facilc  abfque  cxprcflo  iHiu'^  con'en- 
fu  obligabacur }  yt  pio  racionc  lcrip- 
fit^|oCfinal.in><£Kt^  dt  decurionib* 
lib»io*Cftera  reipobliaefiiQOi«>prs£ 
terordinarias  iuns  rcgulas  (unt  fla» 
bilita  ;  vndc  fin^  lcge  addcndum  illis 
non  cft:,  vc  &  pacris  bona  tacito  pig. 
norc  tcneancur  pro  Hlij  oiagiilratu. 


C  A  P.  M  O  N  I 
S  y  M  M  A  K  I  A. 


& 
4- 


rdiUiiri&filiatu^frM- 

latuf  nonnnt  iUius  (9ntr4' 
ilui  gtTcrt  ntn  foteii  t  ftd 
dtbtl  llUtHUItttt  A^pffV&MKy 

gHt  mMvrfifi  itUtn,fr£ter^km  in  rebut 
ftruis ,  &  tii^mt  fittUiMmftrnMH' 

tibttu 

tttUJUiimwtmmtttmtwr^h  MiO. 
Utm  m»»nrfimrnktter:  UipAt^ 

,fi  frMttts  cum  c*pitulo  ,  4ut  Mtiomut 
(um  fpttials  mdtidaio  rectpiat.  Et  rtjfon- , 
iituraitex.  in  c-  quod  iuibufdMm,dtjUf 

lctltfu  rts  bodie  vltra  trienmum  loctti 
non  po1futit,in  qm  k  atatttti^t,  Et 

U ki^fm ttnfm  m  im  mifuttuk' 
fgmfttermltsm  tkfqutfoUnmtattMd 


iiflf  IfiMi  k«fif  td  longum  tempUi  jffi* 
Mbit4tti^littir»i*imhS*9t^kid*iMltit* 

gam. 

7.  Ets  (utitgtit  fi^ftritftm  rettptofcentu  It' 
tm  miftfit»  pt  h^m  Mtfui  4bfqui 
fUttuutm  fiM  tid  <f>nM>rfifiM  nif airi 

ntr. 

f  •  Ciuitstis  r.ts  infr*  dtctnnium  Uc4ri  libtri, 
foffumi  ettltfig  vtri  ret  vUra  trkmmit 
utuft^mi  ttimft  ditdtttr,  qu6d  tttfut 

locittients,  quot  tnsnnia.&qu^d  dt  trttn- 
mt  in  tritumttm  r«n9U4t4  Uutit  ctnfegr- 
tmr, 

^  tUt  immtbilttmiit4tit,&  ecdejit^finetau' 
f4i&  foUnnitatt  dhtmirifnMmur.  Uk 
inmobilibus  frtriofa* 

10.  Detldrntmr  fokmatm  fiu  re^iMlur  U 
u6uktti»mmreieccUfi4.  Ettm^idtBt^ 
MfiffMip  mi^^  tidmum  iMMi.if«' 
•  &11, 
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1 1.  Ktt  mUJu  mphynutiurl  f^s^hpei^ 
*  finitM  abfiue  cMft  dtia  nnphyrtulicartde- 
Cr      nlio  pottjl.  Ft  qttartdo  cmplijuuinuri  (oli- 
1 4«    /4  <(tf<ifMr  >  Cf,  qudjoUrtnttds  rcqtttratur 
4damidtitempbjUMkM9iim.»iidittir» 
MMontut  tnna  in  tniphjttttftm  dm  iuit 
poffttnt .d.nu*\].vtrfuui  f^ndt. 

14.  Aiuiutio  Htuffttrid  Hon tom^thtnditur  fub 

15.  Traditur (umcommuni iCdufam  ddaliena- 

tiontm  rti  ttdefu pro  foUnnuatc  rtquirt,  & 
«b  faufa  dtfeHum  irritam  mantre  alttnH- 
tktum* ' 

t6»  Uofpttalium  bona,an,^qu4pdopertineant 
ad  prohtbittontm  alttnattonis  rei  cctlcftt, 
tradtturtcum  dtJltnHtonttnttrta  qua  eptf' 
ttfidntbtnuitefuid  it^hmtSf&ifiuttH* 
uata  funt. 

17.  Eadtm  dtjimclio  adhibttur  in  captllts .  & 

18.  pratorijt»  ltem.itt(tHfrattrnitatibuSytuim» 
19«   it*  Wttfiadt^  nttttd  inttBtSmOrdo 

lib  \.tttul.(>i.^.6^.nu.^9' 
iOt    Caftis  in  quibut  rtt  tccUftt  ahfque  faknni- 
tatt  alitnari  poSuut ,  remtjituc  iraduntur, 
Et  dt  UttdM  htjktmt  etnjrattnuttltU 
SMOsHifirisitdit  Pj^ifmtitfk* 

CkV.  KONVM. 
Ecckjue  cardraSibu^a 

ECcleliai  U  dttiCas  ^equips- 
rantur,  &  ih  mulds  iuris  ar-' 
ticulfspari  paffu  ambulanr, 
vcnocat  Dodlor.pctcex.  ibiini.HnaK 
C.de  racroranfl.  eccicf.  vbi  Iar.na.2. 
aitjCex.illum  ad  boccotadiealleganV 
Barc  6C  Scrib.  in  Auth.  boc  tus  por- 
re^Eoro^  eod«  citoL  &  in ).  cluitas.fF.fi 
cettpccat.&  piuribus  cicacis  Eucrard.r 
infloc.Irgalib.loco  tfp.a  republicaad 
ecclcfiam;  acquc  ita,ficucciuitas  pcr 
concilium  quod  ipfam  rcprxfcntat, 
auc  per  fyndicum  a  concilio  ipfo  or- 
dSiiatam  conCradus  ceiebrac^  tta& 
eccfefia  per  przlatum,  9t  capttQlum» 
4UC  pcr  aroononrros ,  procuratoresue 
ad  id  lcgitimc  conftitutos,  cum  alijs 
«oncrabtc  ^  oec  Tolus  prslacus  celc- 


k  luBit.O^  iuit 

btate  poceft  ^dnCradus  adetalefiaai 

pertinences,  ^cuc  nec  decurio  vnos» 
autciuiratis  reflor ,  alijs  inconfulris 
potcft,  (cddcbct  intctuennccapitu- 
luin.  .lut  maior  pars  cius.c.quodqui« 
busdam^de  fideiunbrib.  Res  caroen 
paroas ,  &  (bpet  itlis  conctadus  ,  vc 
puCa  a  ad  quottdianum  vfum,vidum< 
veftitumqu6  fpeftanteS  folusAbbaf 
monartcnj  cxpcditc  poteft,  vttradi* 
dimus/up  c.^.iub  nu.  i^. 

1.    Rorfus  ,  quod  m  ciuicace  cra- 
dicumexcac  in  d.l.ciuicas,  circamu-^ 
toum  abadminiftratore  illioi  recep» 
tum<dequoegimus  in  cap.  prasce- 
dcntc  ,  &  in  ecclefia  traditur  in  d. 
Auth.  hoc  ius  porreftum,  &  vcrobi- 
quc  pariccr  in  ciuicate, bi  eccIcHa  tra- 
dunt  Bart.  &  commuiiiccr  Scrihcnc. 
ica,vc  licucin  ciuitatcdidumcli,  ncd 
ecclefia  reneaCur  ^ifi  mtttofim  in  vci- 
titacem  illins  ^erfum  probetur  4  dd 
<{oo  per  Tnnoccnc.&  Can4»nift*.in  d. 
c.  quod  c^uibusdam,  &  in  c.  i;  de  dc- 
pofit.  Couar.  communcm  cradenS 
lib  i.variar.c  17.  nu.j.  Rcdoan.rrait 
dc  rcb.ccclef.  nonalicnandtf  riibr.  jj. 
«a(ii  ti4X  nu.fw 

j|.   lutca  quod  dieendiini  videi^ 
Cur,  qodd/ieoclefiaipra,  <defi;praB'«  - 
lacus  cum  capiculo ,  vcl  a^cooomusg 
fcu  procurator  ad  id  fpccialicer  con- 
fticutus.mutuum  rccipiat  virtutcfpc-  ' 
cialismandati,ecclcna  contradtu  ip- 
(b  obligecur  abfque  eo  quod  in  rem 
illius  verfiimproliecur,vcin  cstp.ptz* 
Gedencepdocibiu  numer.cradidimns 
circ^  ciuifacem,cumBarcAc  comunt 
fcncencia,&  inrcrprctacionc  ad  d.  I. 
ciaicas  ,  vbi  Bart.  quod  in  ciuitate 
fcripiir,  in  ccclcfia  xqud  fcntir.fccij- 
dum  Abb.  d.c.  quodquibusdam,nu. 
5 .  &  oommunem  cradic  Coaar<iii.Ro. 
|.  reenndilim  Praepofic.  in  e.a.^.hoa 
ius  porreftom  nom.  1^.^101  quscft.  a. 
Abb.tamcn  d.nu.y.  Bart.  fententiam 
ift  ecclciia  non  indiftin^accipic,fed 

ci^ 
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*'4pum  ab  ecciefia  mutuo  fatisficii  po- 
-teft  abfque  rctutn  didradione,  aiias 
enim,fi  ntqucat  fatisficri  niri  alicnata 
re  immobili,  aut  mobilt  pretiora,  c6- 
muncm  (ehtcntiam,  quam  &  incaiu 
;ifto  in  ciiiitate  prbbak ,  in  tcclefia  n6 
•adiriictftiqbodanteffOin  tenoit  Card. 
d«c.quibasdam»  col.  final.  vcrflc.Dc 
timt  qoarto  quscro,  &  clarius  m  c.i. 
quxft.i.vcrficul.Mihi  placct,  dc  dc- 
poflt.vbi  Abb.  nnm.9  verficuI.Et  vi- 
detiir.in  cancicm  (.liliindioncilnnoc; 
ibi  inducere  niiitur,8e  fingularedidfi 
Vocatj  fed,  delnnpc.  melius  felifi(re^ 
videtur  tmol.ibid.  nu.tj.  cxiftimahs, 
illQm  Iroloiirc  ,  vt  jeocleiia  de  mutuo 
nunqiiam  tencatur  ,  nifi  vetfom  id 
illius  commodum  probccur, 

Diffcrcntix  vcro  racio  intcr  ciuita- 
tcm,&  ccclefian\,rccundiim  AbbtCft^ 
qoiaconciliuinhabet  liberam  factd'» 
tatemdiftrahendl  bonacluitatis,  fecl 
non  fic  pt&latQS  U  capirulum.c.fine 
exccptionc.ii.qua:ft.i.Quac  quidcm 
ratio  in  cioitatc  libcra  ptoccdic ,  fcd 
non  in  rccogiiofccntc  fiipcriorcm  j 
cuius  concilium,  atieoandi  bona  ip* 
iius  iacultatett)  non  habet  abfqud 
caufa  8t  folcfnhitate.deqQain  LfinaL 
C.dc  vendcnd.rcb.ctQi(at.lib*ii.  Vn* 
dc  pracdiftam  comuncm  rcntentiam 
6:  intcrpretaiioncm  ad  d.  J.  ciuitas, 
Alc.  ibi  col.i-  vcificul.Scd  ego.in  ci- 
uiiatc  libcra  rccipit,  fcd  non  infubdi- 
ta,ad  quaiti  ibid.col.4. 1rerfical.Aliu$ 
•  eft ,  fimili  vCitor  dlftindiohe  >  quai 
Abb.  ad  ecclefiafti  jhc  ad  rerum  di- 
ilra£tioncm,quam  cehciliumdirc£t6 
faccre  ncquit,  pcr  indireftum  dcuc- 
niatur ,  contra  regul.  cum  quid  vna 
dc  regul.  iur.  lib.  6,  Caeccrumt 
quod  wi^sAM^-  aifinet»  eoiAmii- 
.nu  rentenclaiAdiftiAA^  teiieAda  eft, 
qaam  probaulmos  d.oap.plrsecedeo- 
■  te»  num.i* 

4.    In  ccclefia  vero  ,  tamctfi  vi- 
dcam ,  DoAorcs  noftro^  cum  Bacc, 


Ipi 

cehcntcs  in  d.l.ciuita$,io  ea  idetntra* 

didifTc.quod  in  ciuiratc,  conrrarium 
tamcn  (uadct  l:tera  tex.  111  d  Auth. 
hoc  ius  porrc6ium  ,qux  in  Dccrcto 
canonizatarcpciuur  in  c.  2..  §.  hoc 
ius  porredutn,to;qua;(l.t.  tex.enini 
ille  generaltter  loquitur »  &  ih  fiiiu» 
concludit ,  ci  cditorcm ,  qudd  ctedi-^ 
dir,probaic  dcbcre,  ih  vtilitatcm  re- 
ligiofcdomus  prhccfsifTc  idcirco  fi- 
nc  violcntia  &  diuinationcrefiringt 
hcquit  ad icrnunos  d.l.cuiicas,quibus 
toitimuhis-  Ihterpretatio  ad  tcx.  ibi  • 
congtuii,h6nfic  literc  tex.  d.  Autbi 
iiocius  potredum  »  in  ebdefia  I9-  . 
quentis. 

Nec  nouurndfi,  diucrfum  ius  dici 
intcr  ecclcliam,  &  ciuitatcm  ;  nam 
etfi  in  multis  cafibus  xquiparcntur; 
innoh  paucis  tamen  dimrruni.;  ^uo- 
TQm  nbnniillos  fierftringic  Atc.  d.  1. 
Ciuitastcol.f  .ad  fin.  Et  quod  attihet 
adprzfehcenfi  cafiim ,  diftierehtiz  ra- 
tio  non  deefiin  eOiCautiiis  cnim  agt; 
^c  prouidcri  debuic  circa  rcs  quac 
cuUui  diuino,ac  pcrfonis  illum  cxcr- 
Centibus  funt  dcpucacae,  quam  ,  qux 
iiumahis  inreruioht  vfibu$,tahietfi  ilM 
j>ublici  tibmmodi  fint.  Cohcludo» 
itaqne^  ecclefiammucuum  recipicil* 
tcm  pcrprqlatu  &:  capitulum  fimul; 
nontencri,  nifivcrfum  in  illiusvtili- 
tatcm  probcttir  ,  fccundiim  tex.  fia 
gcncraliccr  cradcnccm  in  d.  Auth. 
fioc  iQspofreAom,etiam  fi  de  lediti- 
bus  bonoruch  dui  tatisficti  noioo 
pofsit,  omifTa  diftih^ohe  Card.  3e 
Abb.vbi  fup.  Ec  icainmucuo  ecctefi^' 
fado  indifiind^e  probatlnnqp.  d.  c\. 
oum.  I.  dc  dcpofic.  vc  mclfus  dc  eo 
icnfit  Imol»  |bi  d.nu.17.  vbi  inveific. 
Qtfid  eTgo  dicehdom,etfi  hoc  ecdp- 
fi«  oeget  rehkedio  ordi'oar'i6>  ih  efffr- 
^u  tamen  concedit  excraordinatiQ* 
rcftitucronis  auxilio  ;qucm  fcquitur 
Couar.d.Iib.i.  variar.c.17.  num.j.ad 
£n.vbialio$  rcfert.  £t  pro  ecclcfia; 

0^4  abfolutd* 
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ip2         L.Exhoc  iure.jf, 

abfolute  communem  rcntcntiam  rc- 
fcrt  &  requitur  RcbutV.  in  compcnd» 
alienat.rcr.ccclel.nu.41. 

y.    Et  non  obftat  tcx.  in  d.  cap. 
quod  quibusdam>dc  HdciufTorib.  vbi 
dicitur,qu6d,n  rcligiofus  abfque ma- 
ioris  partiscapituli,  &abbatis  Aii  li- 
ccntia  pro  aliquo  6dciubcat ,  vcl  ab 
aiiquo  pecuniam  mutuam  acciptat 
vltra  fummam  communi  prouidcn- 
tia  conftitutam  ,  non  tcncatur  con- 
ucntus  pro  his  aliquat  cnus  rcfpondc- 
rc,  nififortc  in  vtilitatcm  domus  ip- 
Hus  manifcfte  conditcrit  redundade; 
atquc  ita  pcr  argumcntum  a  contra- 
rio  (cnfu  probari.vidctur,  qu6d,fi  rc- 
ligiofus  aliquis  dc  confcnfu  fcu  man- 
dato  abbatis ,  &  maioris  partis  capt. 
tuli  mutuum  accipiat,tcnebrtur  ec- 
clcfla,etfi  non  conftct,in  illius  vtilita- 
tcm  redundafTc  ,  vt  argumcntatur 
Card.ibiqujcft.io.  vcrficuI.Ex  omni- 
bus  cocludo.  enim,  rcfpondcnducft 
argumentum  a  contrario  fcnfu  ibi 
concludcrc,  quod  fi  mutuum  acci- 
piatur  dc  conlenfu  prxlati,  &capi- 
tuli,  tcncatur  ccclcfia,  ctd  manitcft<J 
nonconftct,  in  vtilitatcm  illiusvcr- 
fum  fuiftc;  dcbct  tamcn  in  cafu  ifto 
dc  vcriionc  conftarc  pracfumptiuc 
faltcm,&  pcr  conicduras  j  intcr  quas 
cfficax  cfi  quam  prxftat  difpodtio 
tex.in  l.final.  fF.  de  cxcrcitor.  adion. 
quo: huic cafui  connenit>  in quo pro-  . 
ponitur  adcftc  fufficicns-mandatum 
ad  contrahcndum  mutuum  nominc 
ccclefiae ,  iuxta  tradita  pcr  Pincl.  in 
I.x.  z.part.  C.4.  nu.  68.&  fcqucnti.C. 
dc  refcindcnd.  vcndit.  &  qu^  tradi- 
dimus  cap.prxccdente  fub  nu.i8. 

6.  Practcrea,  intcr  ciuitatcm,  & 
cccicfiamdifFercntia  hodic  cft  in  rc- 
rum  locationibus;  hodie  cnim  cx  no. 
ua  Pauli.z.conftitutionc,  incip.  Ara- 
bitiof;t,  fubtitul.  dcrcb.  ccclcf  non 
alienand.  in  cxtrauag.  commun  rcs 
ccclcfia;  vicra  tricnnium  locaii  non 


de  JuHit.^  iur.  z*p* 

poftunt ;  fcd  res  ciuitaiis  in  pluref 
annos  locari  poftunt,ficut  &:  ccclcfi^ 
rcsantc  nouam  Panliconftitutionem 
locari  potcrant,vt  probattcx.  in  cap. 
final.  ne  pra:lat.  viccs  fuas,qui  de  lo- 
catione  rci  ecclcfiz  in  feptcDniuni 
loquitur,tradit  Gam.dccif  jpo.  num. 
4.in  princip* 

In  longumvero  tempus  nec  tunc 
locari  poterantjtcx.optim.in  Clem.r, 
dereb.  ecclcf  non  alicnand*  &  ibi 
glofl.veib.locationcs,  Imol.  num.14. 
&  alii  fecundum  Couar.  lib.i.  variar. 
c.ifi  num.  i.vbi  dicit.cftc  communem 
opinioncm  fccundum  Abb.ind.cap. 
final.col.i.late Rcdoan.de  rcb.ccclcf. 
non  alicnand.  quaft.  tf.Nicol.  Garc» 
de  bcncfic.  2.parr.  c.i.  num.z?.  vbi 
alios  rcfcrr.&rcccptifsimam  eflc  fco. 
tentiam,  tradit.  Cuius  ratio  cft,quia 
per  alicnationcm  ad  logum  tcmpus, 
vtdis  dominij  alicnatio  cau(jtur  5  & 
idco  talis  locatio  dc  rc  ccclcfia:  ficri 
nonpotcft abfquc  folcnnitatcrcqui. 
fita  ad  rcrum  alicnationcm  j  mancC 
cnim  fub  prohibitionc  alicnationis, 
locatio  afl  longum  tcmpus,quicquiti 
contrarium  tenueritglofl.noftra  in  I. 
codiciIIis.§*inftituto.fr.dc  leg.  1.  qua 
fingularcm,fi:  communiter  rcpioba- 
tamdicit  Anan.d.  c.  final.nc  pr^lar, 
vices  fuas,num.i7.AngeI.&  Alex.col. 
final.in  l.fi  filiofamil.^.fi  vir  ft^.folut. 
matrim.cxalijs  Couar.d.ci  ^.num.i. 
verficul:  Ex  quo  apparct,  &  pluribus 
citatisTiraq  dcretr.titul.i.  ^.i.  glofT. 
I4.num.8i*cum  fcqucnti,  Redoan  d, 
trad.de  rcb.ecclcf.non  alicnan.rubr. 
i.c.ij.&  fcquenti,  Caroc.tra£l.dc  lo- 
cat.i.part.tituUdc  annuis  reditibus.in 
princip.  Cald»  de  rcnouat.  cmphy- 
teuf.  qu^ft.  itf.num.^.vcrficul.  Nam 
huiufmodi. 

7.  .Qua  rationc  idcmcrit  diccn- 
dum  delocatione  rerum  ciuitatis  ad 
longum  tcmpus ,  vt  non  valcat  nifi 
faftactfmfolcnnitatc  qua:  rcquiritirr 
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fpcervcilis  domiAtj  alienacioneni ;  U 
ita  rradit  Carocld.dcul.de  annuis  re- 
rdicih.num.  5.  dcans  ad  hoc  Batc.in  I. 
final.C.dc  vcndcnd-rcb.ciuirar.lib.  u. 
apud  qucm  hoc  ica  non  inucnioiti 
Jibro  meo  ,  ni(i  furce  hoc  (cnlic  tbi 
:num.t.vbi  rcripfic>  annaosreditiisad 
.ciuttacem  pertinentesiabrquc  folen* 
nicaredequa  ibi,  alienarinon  pofle. 
.Veratamen  ci\  fencentia  in  ciui- 
t.ite,vc  SC  inecclcfiacx  rationis  idca- 
ticjcc  ;  &  intclligicur  dc  ciuicare  ia- 
pcriorem  rcc  giio(ccnte,  nam  quje 
iiberj  cll.alienare  pocefl  pcr  conci- 
iiumruum  iibrquerolenntcatedequa 
in  d.t.  final.  quia  viccm  Imperatotis 
gerit.fccundum  Bart  ibi.nu.i. 

8.  Srantc  vcro  Pauli  conflirntio- 
ne.d.cxctau^^g.ambitioix,  qu.c  an  fic 
vlu  rcccpta  ,  ;ic;unc  Nauarr.  in  ma- 
jnuali  c.i/.num.i  ^o.Couar.d.cap.i^. 
nnm.^.  verficul.Quinto,  Carocpoft 
cum;  &aliosquos  referr.d..tradat.f.' 
parttiCttl.  dc  bon.  ecclcfix  non  alie- 
iiand.num.(^.  Garc  de  benefic.d.c.i. 
Iiu.40.cum  fcqucntib.  Gam.d.decif 
39o.num.i.&  1.  vbi,  apud  nos  in  iu- 
diciis  reccptam,  affirmac,  poftcum 
Cald*dc  reqouat.quacft.i  f  nuiTi.i jVfie 
.contra  Nauarr.  probat  Rebell.  de 
obllgation.  lib.  14.  quxd.  5.  nujn.  ^« 
part.  a.  in  principali  fuo  dec/cto  a- 
pud  nos  invfu  clTc,diffcrentia  cflin- 
tcr  ciuitaccm,&:  ccclcli.im;  quia  ciui- 
tas  infra  dcccnnium  locare  libcrc 
pocetl,  ecclefia  vltra  triennium  non 
poteft/&  procedit  hocettam  fi  loca- 
tionis  inftrumento  cotineator»qtt6d 
tot  finc  locationes,  quot  triennia,  9C 
quod  detricnnio  intriennium  reno- 
uata  locatio  inreiligarur,  vccx  com- 
.muni  lententia  cam  fecutus  cradic 
Azor  infticut.moral.  lib.^.c.i.quxft. 
5.tom.%.  Rebell*d.lib.i4.quzft.tf4Ui« 
final.&  ^ltjs  citatis  Gar6.d.a.i.nu.ad, 
XSaroc*  d.  ticul.  dc  bon,  eccleC  noa 


reqiienctb.alia  inmatetia.d.extraQag*' 
pro(eqoitor  pofl  Couar.  d^cap.itf.eK 
num.  4.Gam.d.deciC5^0i  Redoan.d. 
qua:(l.  6'  §.  Ec  extrauagans  j  Nicoi. 

G.irc.d.i.c.  a  nu.i^." cum  fcquentib. 
&  nos  lcriplimus  iup.  in  tcx.  lupcc 
yctb.LfiCMtififtes, [\ib  nu.i^.  delocatio* 
ne  fada  vttratcmpus  petmiflum,  aii 
iopetmifso  fuftineatur. 

5>.  Circa  atienattones  aetem  cl* 
uitas,?^ ccclcfia  conucniunt;  namci- 
uitasres  luas  immobilcs  alicnr.rc  nort 
poceft  iinc  caufa  ,  6c  folcnnitacc  de 
qua  in  1,  ftnal.  C.  de  vendcnd.  i:cb. 
ciuit.tib.ii.  cauia  etiam,  ti  foleonitji^ 
deflderatur  ad  alienatipnem  ret. imr 
mobitis  ccclcfiaflicz,&  alias  rcgut^ 
ricerprohibitacft alicnntio  c  finc  cx- 
cepcionc.ii.quxft.i.c.nulIi,&;  Innoc. 
ibi,Abb.&  rcliqui,dcTeb.  ccclef  alie- 
nand.  vel  non,  c.i.  eod.  cicul.  Iib.  (S» 
■Clemi.c<xl.«itol.  latd.K«doan.  tra^. 
dereb.eeale/!nonatienand.tubr.a.  Bt 
Ibqucncib.  Azor  d.  lib.  *>.  c.  i.  &  (e- 
qucnti.  Etquoddiciturdcprohibica 
rci  immobilis  alienatione.ad  prctio- 
fam  mob;lem  extenditur  per  1.  Icx 
qua:  cutores.C.de  adminiflrat  tutor. 
fecundum  Abb.  d.ct.mlli,  pofl  gbfl**  . 
ibi  nom.  8.  U  etofll  in  e-  cua  nopcf» 
. verb.Craftacu,  de  his  qua;  fiunc  a  pr^-  . 
lac.quam  ibi  commendatlmol.nu.ii). 
&  habctur  in  d.extrauag'.  ambiriofa:, 
dcrcb.ccclcf  nonalicnand.  ad  quod 
mclioremgion.  in  c.  is  cui,  dc  clc£t. 
.verb.  immobilia ,  dixic  Rcdoan.  d. 
traA.robr,7«nom>h  &  ibi  num^.&  9. 
.cradtt,qQ6d  res  imaiobiIes»&  mobi- 
les  pretioiat  aequiparantur  qooad  fo- 
lennitsiccm  alicnationis.  Quam  pro- 
hibicionem  in  mobilibus  largius  ac- 
cipitidem  Author  d.rubric.i.  nu.61. 
in  omnibus  c^ua:  fcruando  feruari 
^oflront,&  fofios  nibr*J.  nom.8<  cam 
.reqoentib.  Ec  de  tllienacioneeoram 
^odt  feroando  reroari  noDpofloncb 
\      .  ■  pcf 
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per  eandem  eod.craft.rabr*5. 

lo.  Soleonicas  vcro  ad  aliena- 
ttonem  in  hoc  confiftit  ,  qaod  vbi 
agirur  dc  alicnationc  rci  ccclcd^ 
Cathcdralis,  fcu  Epilcopalis,aut  cc- 
cleiiz  rcgttlaris ,  przlaci  &  capiculi 
coofeiiriispraemtflo  craftacu  inceruci* 
aire  debet»  nper  Redoan.  d.  craQat* 
rnbric.15.  inum.  7.  cum  fequencib. 
Azor.d.c.i.quz(l.4.  Pr^laci  vero  no- 
roinc,  in  religioiic  cxcmpca  fupcrio- 
rcm  intclligit  Paul.  in  Auth.  hoc  ius 
porre^um,  num.  y  C.  de  faaro(an^ 
'  cccleC  quia  is  vicem  epifcopi  ceneCt 
Redoan.  rubr.atf.  num.8.  qui  tamen 
co  in  loco .  vlcra  abbatis  &  fracrum 
«onfcnfum » eciam  epifcopt  confen- 
fum  requirit  ad  alicnacioncmrcimo- 
fiaftcrij  i  quod  vidccur  accipiendum 
de  monaftcrio  cpifcopo  fubdico  1  & 
non  deexempco|  quocafii  Hco  epff- 
copl  eftfaperior  ipltas  monafterif» 
feenndi^m  Paul.d.num.j.  Card.  in  c. 
ftatuimus*  in  fin.  decranfa^.Azor.d. 
qu2fl.4.  Et  id  quidem  non  puto  re- 
ferendum  ad  gencralcm  cocius  Ordi- 
211S  abbatem,  fcu  priorem ,  vbi  vnus 
toti  pra:pontuseft  i  (cjizd  prouinda- 
lem  1  n  &cis  fic  •  eius  inte ruenire  au** 
tboncacem  i:ttm  «bbatis  monafterij 
ac  capituli  confenftt,  nifi  vbi  ex  Or- 
dinis  riatuco  ad  genecalem  reeuni 
seceflfc  tic. 

Ec  (ufficit  cra£bacus  vnious,  vt  ex 

SlpfT.  verb.tradacus,  U  communicer 
cribeotib.in  d.c.i*  de  rcb.ecdeClib. 
4',  cmdit  Couar.  libbi.  variar.  capj^. 
num.t.Rcbttff.incompendio  aiicna- 
tion.rer.eccIefnum.8i.qui  limirar  in 
monachis  diui  Bcncdifti ,  &quando 
confoctudo  cflct,  quod  plurcs  ficrcc 
cra£kacus,Hi(pan.Ca(bIl.dc  vrufruA. 
c.%^.t^^mA^  Rcdoamcommunem 
teferenf.d.traiftac.  rttbrica^.  mi.a8. 
vhi  num.  fequenii  idem  tradic  quod 
Rebuff.  in  monachis  diui  Benedi^^i, 
&  quando  plunum  tcaftatuum  coiio 


foetudoadeflct<Ecdc  maceriahuiufl  • 
ce nadacus,ac  fo Icn  n i cate  iUius«  fiiid 
per  cum  in  cota  iila  rubr. 

Ad  alienacioncm  vcro  rciccclc(fs 
inferioris,  cam  qux  per  vnum  rc£lo- 
rem,  quam  qu^  per  plurcs  admint« 
ftcatur,vIc|-acius>corumtte  confen. 
ium,epif(»piconfcnfus  interucniro 
debct » fecundum  gloC  d.  Clem* 
verb.  non  habeat,  Paul.  d.  num.  y  ia 
princip.Rcdoan.d.rubr.iy.  num.17. 
vcrficul.In  alicnarioneergo,  &:  num. 
fcquenci,Ca(liII.d.c.54.num.2.z..  Re* 
bQfF.d.compeDd.oum.8f.  vbi  tradic^ 
fion  valere  confuetadinem»quM  n6 . 
interueniac  epifcopi  confenfus,ioxca 
relatosab  eo,Couar.d.num.i.  vbt  cii 
glofT.  d- verb.cra£tarus,  &  alijsab  eo 
ciratis  tradit  contra  Innoc.in  c.i.do 
tranfadionib.  epifcopi  confenfum 
hiciVC  confenfnm-cim  caufae  cogni- 
tione  requtri^noo  in  roodumdecreti; 
Quod  cft  nocadum  propcerdifferen* 
cias,qu^  inter  decrctum,  &  G0fiibn<- 
fum  a  Do£lorib.  noftns  ad  varios  iu- 
ris  articCilos  traduntur  in  I.  fi  quis 
mihi  bQna*§.iu(rum.fr.de  acquirond. 
'  hxf edit.  Quod  ver6  dicicuc  de  con* 
lei^fa  capituliypro  .maiori  illius  parcc 
cscipifndum  eft » explic^c  Rebtttf.  d.  ' 
compend.  nom.  7€,  9c  alijs  dtatis 
Caftjll.d.c.j4.  nu  17. 

II.  Caurasautcmadalicnationes 
rcquifitas ,  ad  quatuor  fpecies  rcdu-  { 
cic  glo^Tin  fumma*i2..quzft.z.  quam 
Doebor.  commoniter  ieqnuneur ,  fle 
iingnlatem  voeac  Paul.  d.  Auth.  hoc 
ius  porreftom*nnm.|.nempr»adn6«. 
cefsitatem.vcquia  xs  alienum  vrgeac» 
nea  ahunde  hahcat  ecclena  vnde 
foluatuc ; qux fola  alienationis  czuCa 
iurcciuili  probata  cxtac  in  d.  Auch. 
hocius  porredom  »ieenndum  PaoU 
ibi  d.ou.$.  ad  piecacem,  putt.  pro  re- 
demptionc  captiuorum,  vc  inc.auro 
ii.quacft.  X.  ad  vcilicatem  ,  &  ad  cui- 
undam  incommodttatem.  c.(inc  tt- 

cepciono^ 
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ceptione  t  o.  cerrulas»  ead.  cauf.  8( 
quxft.  explicac  Rebuff'.  d.  compend* 
nain.j».&  nu.i2i.  cumrequcnn.  fusd 
Kedoan.  d.  crad.  de  reb.  ecdeCrubr. 
l8,cum  trib.  fcqucntib. 

11.  His  addoquintam  alicnatio- 
nis  caufam  ,  qua:  ad  folam  pcrtincc 
emphyteufimtnempe.n  rcsfic  folita 
emphyceudcari  i  vt  habecur  ind.ex. 
cmitag.ambiciofa! ;  poterit  enim  fini- 
ta  emphyteun.dcnuoemphyccutica- 
ri,  ita  vt  confuctudo  viccmcaufae  lc- 
gitimse  ad  alicnationcm  vtilis  domi- 
nij  fubcat ;  &  ica  tradit  Couar. diccns 
camcn,  non  aliam  requiri  folennica- 
cem,<|uam  quares  dari  incmphyceo* 
fim  conroenit.d.c.i7Jium.4  adqood 
allegac  cex.  com  communi  adeam 
Do^or.  incerpretatioiie  in  cap.t.  de 
fcud.  communcm  cci.im  tradit,&  fc- 
qiiicur  Clar.in  ^.cmphyceuns,  quacft. 
6.num.i.&  i.&mfeudo  agens  lacius 
profequicur  in.§.  feudum,quzft.  13. 
per  totjn  fimdo ,  U  in  emphyteofi 
Rcbuff.d.compend.nom.||.Redoan. 
d.craA.rubr  i.c.t£.anum.z5.&  rubr. 
ii.ex  nura.f4.&  rubric.jj.  cafu  tf.pcr 
tot.  &  alijs  citatis  Gam.  decif.  34Z. 
num.i.  Ybi  num.  Hnal.  cradic>vnicam 
fufHcere  emphyceucicationeni  com 
fpatioqoadragi.nn  annorom  >  vt  ret 
ioiita  empbyteuticari ,  dicacur,  &  Gc 
fiiifleiodicacum.licec  aiij,quos  ibide 
rcfcrr.contradicant,  tcocntes,  dupli- 
ccm  requiri  emphyteuns  concefsio* 
nem  intra  iliud  tempus  quadraginta 
aMnorumtquam  fencentiam,  eii  Bald. 
U  alija  qoos  referc  •  teoet  Redoan.d« 
nam.f4  &  d.ca(b  6,  nom.io.fteod« 
tra£lat.  qoaEft.10.  num.  4.  &  &in 
fcudo  loquens ,  vt  tutiorcm ,  &  qua; 
iTtinus  fauet  aiicnationi  rcrum  eccle* 
iiadicatu,  tcncndam  forc,  dixitCIar. 
d.qu2(l.i5.num.4.&  communem  re- 
§cn  ibi  exlaf.  cooC  15;.  -col.  penolc 
vorficol.Non  obftatfecaodom,  lib.  a. 
fed^  conootdan.  poflaoc  opinioaet 


kjue  contraSibus,  ip^r 

hz,vc  prima  proccdat,  quando  poft 

i)rimam  emphyceotieationem ,  prx- 
ati  alij  focceaeront  in  fpacio  tUo 
qoadrjiginta  annorom ,  atienationi 
vcilis  dominij  non  concradicentes  ^ 
Cuncenim  vnicacmphytcuticaiio  cdi 
plurium  prxlatorum  paticncia  ,  & 
longifsimoquadragincaannotu  tem« 
pore»  cmphyceuctcandi  confuetudt* 
nem  indocec  i  feconda  ver6  optnio 
procedaccafuquo  prarlacus  qui  reok 
dedic in  emphytcu(im,  toto  illo  tem« 
porc  cccicfiam  adminiftrauit  ;  hoa 
cnim  cafu  vnicus  tantumcmphytcu- 
cicandi  cenfebicur  a^us  camecii  diu* 
(ornus,  qui  adconfiiecodincmindO'* 
cendamiorenonfofficir.  . 

t}.'  lUad  ver6  quod  commonicec 
Craditur ,  rem  ccclefix  folitam  em-* 
phytcuticari ,  absquc  rcquifitis  aliis . 
ad  aiicnandas  rcs  ccclcHx  folcnnica- 
cibus  cmphyceuiicari  poire,mod6  ca 
adhibeacttf  (Qltonitasi  oua  res  em- 
phyceocioafi  eonfoeoiCi  Ufflicac  Abb* 
in  cvcfoper  col.a.  num.  11  ■  derebf 
ecclef.  non  alienand.  vc  canti^m  pro- 
cedac,  ciim  noua?  conccfsionis  ccm- 
porepcrdurar  caufa  prioris,  aiias  e- 
nim  m  non  cxtac  caufa  prioris  >  fed 
ceflatiam»  nonpocericnooafieri  in- 
aefticoraabiqoofiileiinitacetA:  cao6| 
&  fic  limitac  Abb.  notandomqu^  di« 
oic»  &  ^  Doflioribus  non  cradicum, 
quemreferCi&  fequicur  Rcdoan.d. 
rubr.ii.  num.5^.  cum  fcqucntib.  U 
rubr.53.cafu  6.UM,\6.bc  14.  Mihi  qui- 
demiimicacio  ifta  non  difplioec,  lic^C 
commanis  pradica»eam  vCfiforo- 
iam  nimis  repucansnoa  accepcec,  fe« 
condum  Card.  in  c.  i.  qui  feud.  dar« 
poff.  relacum  &  Redoan.  d.  num.  \6, 
Scd  &  de  communi  ipfa  quacenus 
rem  iolicam  infeudari »  auc  emphy, 
ceuticari»  in  feodom » auc  emphycott^ 
iimdeaoodaci  pofle  fiod  (bleailitace^ 
ptobac,  maltibtidobico»  propcer  cd- 
moaeniakcnuB  fciwynfiam  tradea. 
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ccm,(oIcnnitaccm  a  facris  Canoni- 
bus  reqttificain  {n  alietianilis  rcbus 
eccleiiaruin>oon  poiTe  confuetudine 
remitti  t  ▼ccflecommuncm  fcnccn- 
tiam,  cum  loan.  Andr.  ab  co  rclato 
tradic  Rcdoan.d.traft.  rubric  ij  nu, 
li.dc  quo  lacius  pcr  cundcm  rubr  5^ 
caCiS.Couar.dlib.i.ci^.  num.4.  vbi 
cominunem  accipit  ad  alienadoneni 
totius  rei»id  eft,cani  viilc  domininm» 
ac dire^m  fimul  aUenacur,  &  non 
C^m  vcile  fancum  1  prout  euenic  in 
conccfsionc  cmphyccufis;  quodnon 
placcc  ,  quia  vcilis  domimj  alicnatio 
tam  pcronccadahenacionis  prohibi- 
cioncm,  quam  vrilis  ao  dicefti  fimol 
alienatio. 

•  Vndc  maioratusbQQa»quiaaliena- 
ri  prohibiu  funt  ,  in  emphyccunm 
.  dari  non  poflTuncpropccr  vcilis  domi- 
nij ahcnacionem ;  vc  cradit  Pincl.in  1. 
I.  ^.pact.num.  ^j.C.dc  bon.matern. 
Molin.de  Htfpanor.  primogcn.  Ub»u 
€.ii*  num.51.  cum  fequencib.  vbihoe 
dari6imumdixic,lace  Cald.4efeQO- 
uac.emphy  teQr«qiUBilj^.num.i.  cu  m 
requetKtb.  Quaetiam  racioncccclc- 
fix  bona  cmphyccucicari  no  poiTunc 
ebiquc  folcnnicacc  qux  ad  alienacio- 
ncm  requiritur,  vt  in  primaemphy- 
fcufis  eonoersioneagaorounc  omnes^ 
tx  quoiiunda  communi  pr; dida  fen. 
tcncia,adleqttentes  egoargumcntor; 
{i  cnim  pnma  erhphyccufis  c^ccfsio, 
quia  comprchcnditur  iub  prohibi- 
tionc  ahcnacionis ,  abfquc  ordinaria 
iacrorum  Canonum  folenniutefieci 
^non  potefttvcomnes  6ueQtor>&talt$ 
Iblennicas  oonfuecudine  remtcd  ne- 
quiciuxta  oommunem  fcncenciam, 
benc  fcquicur,  quod  ctfi  rcs  folica  fic 
emphytcuticari  ,  finita  vltima  cm- 
phyccufi  ,nonpoccric  dcnuoin  em- 
phyceufini  dari  absque  rplennttate 
/  «quifita  ad  alienatipnem  rerum  eo- 
irfefiae^^^^^^^^Jgw>^uid  ergo 


racui Rcfpondco ,  lcgitimam  noux 
emphyceuticacionis  cau(am,  vtfiip. 
pra!mifi. 

•  14.  Hoctamenficaccipiendua 

eric,  vc  cumad  nouam  cmphytcuci- 
cationcm  neccfsitatclcgisdcucnicn- 
dum  fic,  folcnniras  ad  ahcnatiojicm- 
rcquifica  neccirariano  fic,  puta,  cum 
OK  renouationis  iure  vltimi  emphy- 
tcutas  hcredi  competente,  emphy. 
ccufis  rcnouari  debeari  quo  cafii/acis 
eric  folcnnicaccm  illam  adhibcri,qua 
cmphyccufis  rcnouari  confucuitjaliis 
priccrmifsis,  qu^  locum  fibi no  ven- 
dicanc  in  ahcnacionc  ncccfiatia,  cut 
resalienart  prohibita  fiibicAa  maneti 
vc  pro  regttla  plnribus  dtatis  cradic 
Tiraq.de  rccr.ciiul.i.^  i.glofT  14»  nu» 
li.  Fabian.  dc  cmption.  &  vchdic.14. 
qua:ft.'4.principal.Rcdoan.d.tradar. 
rubric.35.car.12,,  pcr  tot.&  rubric.  "8. 
num.jo.cum  requcncib.Moiin.d.iib. 
i4;.io,num.io.Cald.d  quae(l.itf.oum. 
$9,  laciisimei  &  ad  varias  (pecies  pro- 
firquicur.ik  cxplicat  Menoch.  dc  ar- 
bicrar.lib.i.caro  tSa.Atque  itaiin  ca« 
fu  ifto  ncccffariar  emphyccuticatio- 
nis  communcm  fcnccnciam  accipio, 
vc  absquc  folcnnitaco  ordinaria  re« 
uifica  ad  alienacionem  rerum  cccle. 
X  fiifta  valeac  ^  fed  cftm  ad  emphy- 
ceuciGationemdeuenitar>QoQ  ex  ne- 
ce(siute>fi;d  ez  voluncace  ,  eofolo 
quod  rcs  cmphytcucicari  fijlita  fit, 
ordinariam  folcnnicatem  adhibenda 
forc,  ccnfco  ,  cmphytcuticandi  con. 
fuccudine  habicapro  caufa,  cum  qua 
tc  folenoicates  alix  debenc  eonour* 
sereadalieQatioQisvaliditatem.Ittxca 
quod  accipiendafiint  qoc  cipci  fi>- 
lennitatcs  ad  renouationem  cmphy- 
ceufistiaduntGam.dccir.i^i.&Cald. 
illi  contrarius,de  rcnouat.  quxft.  14, 
Guticrr.pra£kic.lib.j.qu5ft.75«nu,y. 

15.  Cootvoaetrum  verd  eft,  aa 
caufitahenationit  pro  iblennitace  il- 
lios  feqotcaciurj  in  vc  prDpccr  cau& 

'  dcfe^om 
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clefc^bum  alicnatio  itnra  mancat  ta- 
mctli  alijs  fulcnnibus  adhibicis  cclc- 
bfau^futdreclii  qua  quaeflionc»com- 
munem  fenccntiam  pto  'parte  affir- 
lDatiuadicit,&  probat  Couar.d.lib'Z* 
e.i7.nu.t.pertcx.in  c.a.de  rcb.ccclcG 
&onaIicnand.lib.5.vbi  loan.Andr.  & 
aliiicatradidcruntf<altj  vcro  ccnfcnc, 
alienacioncm  quiicm  lurc  valcre,red 
teftitadonis  opcRfdndiponc.iuxta 
t^.in  c.t.de  in  inte^r.reft.it.Qaoriim 
lentcntiamtfecundum  pr^fumptione 
joris  recipit Couar.  d.nu.a.ad  Hn  id- 
e(l»vc  alienatio  in  qua  de  lolcnnitate 
condacquanuis dc  caufa  alicnationis 
iurcpcrmilfa  non  conflccprxlump- 
tiue  luibne^cur ,  quasi  lcgicimamad 
aUenandii  exticiflrecau(am,prcfump* 
tio  (it(.conttaquamcamen  mrisprdt- 
fumpcioncm,cao&mnon  atfutite>ce; 
clcfupiobarc  pocenc,  vcomnes  f..tc- 
turiccunrlum  Couar  lococitaco.no- 
uilsimc  Mantic  de  ambig  conuent. 
lib.j.cic.io  nu.tf ^.tom.i.  quo  probato 
irritadeeetneturalienatio  iecuodclai 
communem  fcntentiam.r 

In  cuius  confirmationem  addo»ad 
alicnacione  rci  ecclciiar,  maions  mo- 
mcntt  eife  caufam  ,  quam  quauis  alia 
.  foiennicacem;  quinimo  lolennitasad 
cauiam  lubordinaca  eft ,  ad  cius,  in- 
qoam,tradat6,  fitexaminationcui 
ergo  proptcr  folennitttis  defeoum 
icrita  maneretaHenatio ,  qoanuis  cx 
iegicima  caula  fada  ptobaretur  ,  & 
quaut'^  ecclcfiar  vtilis  ciTccvccu  Barr. 
in  l.cu  u  hi,  eam  cranlaftioncm,  ff. 
dc  craniad-  U  magis  comuni  fencecia 
contra  gloff*  ibi  veib.  alimencarius» 

Erobat  Pinel  Jn  l.i.|.part.nu.|uCd4i 
Dn.matern.Surd.  conf.  $9t.iitt.t  f«vbi 
alios  rcfert.|.voi.  Muico  magisitrita 
mancbic  alienacio  obcaufa»  omifsio- 
nem,quaiiis  folennicasalia  adhibica 
futrt*cc,quia  propccr  quod,  vnuquod» 
que  cala,  &  itlud  magis»  Auch*  mulc6 
tDagts.Cdo  fii6roiaqft,ecekfi 


i6.  llludintcr  omncs  fcrc  coitat, 
quod  hoipitalium  bonaquo?  Ordina- 
cij  tociauthoritate  iunt  inftitucji,ad 
eandem  pertinent  alienationis  pro* 
hibitioncm,ad  quam  bona  ccclefid^ 
qu2  vcro  ^  priuatis  pcrfonis  absqud 
epifcopi  authoritatc  iunt  ordinata  > 
ecclcii^  prniilc-gijs  nongaudcnc,  fcd 
fecuiaru  locaccicntur.vc  cradic  Bald. 
in  Auth.  hoc  ios  porredum,nu.i.C. 
de  &crofanA.ecclef.  fequitur  PauLiU 
nu.a.Card.in  clem.z.  vcrnc.IIU  efi^ 
nu.^.de  religiof.domib.  latc  Fclinjn 
c.dequarta,  nu.j.  vcriic.  Sccundo  iH 
alicnaiionc.dc  prxrcnption.  Rcbuff, 
in  compend.alienaciOn  rcr.ccclcl.nu* 
57.  Redoan.d.ttaft.de  reb.ecclef.rub, 
17.2  Qu  i.cam  feqoeDtib«jGto»>dcciC 
S^o.num.t.  <epluribasdiati(iy«|i|^ 
conf  iof.nu.54.  tom  I.  pluresetiam 
eandcm  diftmdtionc  tradcnies  citat 
Calbll  dc  vfufrud  c.j^.nu.t^.vbica- 
men  illcin  vcc(ic  Mcnochius camen» 
altccf  fepcicfccucus  Mcnoch.  recu« 
pcrand  poflenrem.if.nu.5^.  &  loan* 
Gucierr.QinonicaK.qu9ft.c.)fjnu.a|* 
nb  eo  cicatos  Nec  tanti^m  hofpicalis 
pciuaci  bona  Canonicis  folenniiati* 
busfunc  cxcmpca,fcd&  locu  ipfum» 
in  quohoipicalc  fundatumcft,  tan- 
quam  fecularcm,alicnari  hbcrcpoiro 
in  quafcu  nq  t  perfonas,fcrip(it  tojpoe» 
In  cinter  diledos»n.a*  vera0,Veidleb 
dc  donat.  Hoc  auccm  fic  accipicndiS 
cft,vc  non  liccac,  eiusmodihofpitalif 
adminiilracoribus ,  bonaeius  pro  li'* 
bito  alicnare  ,  vt  aduertit  Card.  d. 
clcm.».  veriicul.Illt  ctum,  propc  fin. 
Im6,  iin^  caoA  bdna  alienent ,  U 
dtisipenc,  poterit  quilibctde  popolp^ 
HUstefiftete^  &  opponere  feiniuftfi^ 
alienationi,  epifcopo  negligente,  fe- 
cundum  Fclin.d.  c.  dequarta,num*|4L 
vcifjc.Conccdo,  Rcdoan.d.rubr.17. 
nu.5'per  ccx.  qucm  fingularemdiciC» 
flt  voigatum,  in  ^  (1  aucem  locorum» 

AuUi.dc  wikSMsy&tv^^ti^^ 


Digilized  by  Gopgle 


ip8  LiExhociure.ff, 

repecic  idem  rubric.  33  .caf.i  i .  nu .  4 . 

17.  Pr^didavcrodiftinftiocirci 
rerii  alicnationcs  in  hofpicalibus  af. 
{ignaca,capcilis  ctiam,&  oracorijs  c6  ■ 
ucnicjqux  cnimcpifcopi  authoricacc 
func  fundata,inahenacionibus  rerum 
fuaru  ,  Canonicis  folcnnicacibus  vicc 
ecclcfix  fubijciuntur;  qux  vcro  pri- 
uaca  iunc ,  illts  non  fubduncur^  vc  in 
o.racorio  loquc^  (imulac  in  hoipicali 
rradic  Rchuft".  d.  compend  nu.57.  ^ 
jn  capclhs  Cabcd.  noftcr  dccii.^  1  .nu. 
y.  parc.  i.  quibus  addicur  Hiipanus 
Hieronym  Gonzal.  in  rcgul. 8.  Can- 
cellar  gloH.S.vbi  nu  zo.cu  lcqucncib. 
Cradic,  capcllaniam  fundatamabsque 
cpiJcopi  authoritatc,  bcncflciumcG- 
clcfiafticum  non  ciTc  ,  &  dc  oracorijs 
idcm  arquc  cradic  ibid.nu.<fi. 

t8.  In  confraccrnicacibus  quoq) 
cademdiftinfbio  adhibenda  cric,  vc, 
videlicec,  ad  alicnationem  bonorum 
carum  qu^  cum  ordinarij  auchorica- 
re  funt  inftiturar.ccclcfiaftica  folenni- 
ras  rcquiraror,idcft,cpifcopi  confen- 
fus,&  confracrum,  fcu  mai^ris  parcis 
corum  ,  cum  lcgicima  alicnationis 
caulaj  qu^vcroabsqucepifcopi  au- 
choricate  lunt  ordinacz,ecclen^  iure 
fion  fruuncur;  &  in  his  accipicndus 
eft  B«ld.m  Aurh.hoc  ius  porrcdum, 
nii.vin  princ  C.dc  facroran6t.cccIcf. 
vbi  icripiic ,  corpus  fracernitaciMn, 
poffe  res  fuasvcnderc,  &  dc  illisdif- 
poncrc,  ficut  fccularia  qu^quccollc- 
gia,  pcr  1. 1.  quibus  aaccm.  if.quod 
cuiusquc  vniuerfitat.nomin.  &ita  fc 
cofifiiluiflrcrcferr-,  quem  fequicuribi 
Paul.n.i.RcbufF d.compcnd  alicnat. 
rcr.ccclcf uu.ytf.  Rcdoan.  d.  rubr.ij- 
nu  15. &  rubr.53.caf  I  y  Gam.d.decif. 
390. nu  6.  Cabcd  d.dccii.ji.n.^.quod 
enim  dc  alienationclibcra  rcrum  co- 
fracernirarum  ab  his  Dodoribus  cra- 
dirur,in  iisaccipiendum  cft,  qusabf- 
quc  ordinari)  auchoricate  fuuc  infti. 
tuc^  ^iuxcaid  quod  in  hofpicalibus 


cradiderunt;  iuxca  quod  in  confracer- 
nicatibus  ecclcfiafttca  authoritace 
fundatis  diucrfum  nuncupatim  tcncc 
Rcd0andrubr.z7.nu.  17, 

\9.  Apud  nos  vcro^cciamin  fic 
inftitucis  prohibita  cft  aiicnatiobo» 
noru  earij  pcr  lcg.Rcgiam  lib.i.cituk 
62,^.^4.  Quam,  crfi  gcncralitcr  lo^ 
quacur,vc  a  lurccommuni  minus  de- 
uicccgo  in  ijs  folumodo  accipcrem, 
quaj a^iq jc  cpjfcopi authoritacc  funr 
ordinata; ,  vtalicnationis  prohibitio 
dc  qua  lcx  Rcgia,  in  illis  intciligatufj 
&  non  in  illisqux  cii  epifcopiaurho- 
ricacc  iuntordinacxjharum  cnim  res 
alienari  polfunc  cu  cpifcopicofcnfii, 
&  confratrUflegitimaalicnacionis  in- 
ccrccdcncc  cau(a;pro  quo  facic,qu6d 
lexeadc  inccr  has,&  illas,  circa  lurif. 
di^lionaliad  ffcrcntia  ftacurt  in  ^.jp. 

20,  Vltim6,(cicndum  cft  ,  non- 
nullos  cftc  cafus,.in  quibus  res  ccclc- 

absque  rcquifitaaliasfolennitaco 
ahcnari  poflunc;noucm  adducicRe- 
bufF.d.compend.a  n.i^  cu  fcquctib. 
tri^tnra  Rcdoan.  d  trac^.  rubr.33  vbt 
latc  pr-ofequicur;  intcrquos,  RebufF. 
num.zp.  &pofteum  Rcdoan  caf  ir, 
ponunc  cafiim  ncceflaria:  alienati». 
niscuro,nempc,ccclcfiaalienare  nc. . 
ceftc  habct,quia  propriu  haberenoa 
poD^iCuiusctiacafus  meminitPauL 
td  nofpicaIeSenenfc,in  d.Auth.hoc 
ius  porrcAu,nu.2..&  ciusdc,ad  Sandl^ 
MifcricordixVIyfsiponenfemcofra- 
tcrnitatcm  mcminerut  Valafc.d.coC 
205  nu.^-tf.Cabed.d.dccif  ^i.  nu.5.  cui 
quide  confraccrnfcati  benc  conuenic 
illud  Pfalmographi  Pfal.  iit.  Di/per^f, 
dedit pMuperihus^h^hcrt  cnim  propria» 
ex  laudabili.inftitucofuo  non  poccft» 
idcirco  ,  bona  vndequaquc  fibi  ob« 
Hcniencia,fubhafta  ftacim  vcdit,pau* ' 
pcribus  precium  erogacura,  cofiltuui 
Domini  fccuca,  Marth.ip.  Sivis^m-' 
€(\iit,perfe^fusefiivade,ve»de  fimtfiaqMM 
htbtSi&  da  j^mtpfribm, 

CAP. 
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lR4d'ttttr,mtiurm  vigintl  qnm' 
que  AnnoTuJm  tuiuu  proturM' 
toritnmiiM^mm  poffe.  Idtm 
dt  iure  Rtgio  Lufittnu  nofirt^ 
mttHtRA  Ord.lib'i.tttul.9-§-^. 
lmttitturtnc4fttd/itoil4^4tuu$'ff^  m*- 
mimf'W^».tUhi'Verfo.MgUqiimi. 
PrtfM*^  (•miiuuut       ,  fetundum  qum 
minor  feptemdedm  annti&w^lUfU^ 
.procur4tor4dnegtti4. 
ttud!igtturttx,ii»  tfftttttiStmmf.iemh 
numtf.vtndilt.'&tn  §  e^im  le^eyverfitnU 
fin^l  mfitt  quib  ex  (auf.m^nanit  non  liU 
.  Exufti9fr9(nr4toTi4  ob  4t4tii  dtfeauteiiA 
^  f/fi  Sum  emuefl^ti  opponi  potejl,  &  raUit 
iidudtntro  nuUum ,  fe^undunt\9mn.iUiU 
i.  nu.  3.  verfuul,  £l  iM«  DtfU^ff»^ 
'  tnfin.  .      ^  .  " 

itiwr  f^Htittimt  Vwxtfit'  im  fHfurni' 
urfmu  qut  vtpri(ur4tor4tteril^g^^ 
prdTerquam  ftdamnSindeipftpntuuur. 
-fm  'Serum,  mn  (olHm  proprint^fed  eti4m4lienni, 
&  fr  frtWMtttti^gtmetnfittni.pot^.  aJL 

f(f  .  miicuftr^^nonptttfti&ptmmmh^ 

Ctptio  in  tflo  cafu  qu4ndocttnque  opp^mft* 
'•'  '    tefit&redduiHdtctS  rttronuHu' 

' '  Ittffir    inikui  prtatr^trix  efie  non fttef 

rtgnlgrittr  5  &quikqui  ex^tmumiif» 
»  •  1 '  trnditi  k  Spttul.  tn  qttHlim faRtt  rtgUU. 
it;  '  'Jlfmptnitur  crfut  in^o  muher  admtttitur 
t&ii  ;  miniitit  frtfn&n ,  ni  inttUeitii,  /,1 .  cM 

lo»  X^jinMr  Arcbi^ACtptnit^qui  untt,  muUifr 
ftmfnnliocomp4rerepofie  in  iudicio,  cum 
i^Mr  f «  verit4te  'tn^eil4 ,  remottt  iurit 

V  '  '  ^pitiynt.  cdnWitUthngu  f^MHtifiSf^ 
fiiuUSedquodatitnet. 

'%U-  Contr4B4ld.prtk4tmmuliermneciniu^ 
fit  vtlnnt4rid:  'uinf4iSium  fn  «dffti» 

tlUi^  Pro(ur4torta  excepfitmntie^jfiff  fl^ 
tttut&mm  mimitim, ,   ,  . 


15- 
& 
16. 

17- 


4S*  Mutier  4i  neptin  frtcur^trix  eptptitfy  '4t 
mnni^ti  nSitm  oblig4tur,  Ctnan  btc  tf' 
fmikmt&ftltutm  dtffitnltmin»ji%*' 
Milet  nrm4t4  mttitu,  &C4tefiis  militi^  lat- 
les,ne(  ai  negott4,ntt  ni  iuiM^pmurattnt 
tfieftfiuntt&vnlttnrpmtntnmdt  vntni 
nktri,titm_ip^  timi  ^Mfjv.  -. -..  . 
ftifuuorumptatn  tffet  mtuft^t^ntiAt 
m  iudnio  prtcurmtritntmintfnnlSt^ 
fofiit  i  &  frttitrnttrid  txttftit  uki  Stfk 
ttm^lMmitfftiiiiKitbtti-  ■    •  '  ' 
^fim  in  UtiGtin  ftfinm-tntkii ,  qmt 
f4Ho  rmitri  neqntnnt ,  vt  M4cedoni4m 
"...  ■  Stn4tufionfulttex(epttt ,-&Vetlii4niii^ 
t.i' •  inverfi(utBtqn4im* 
^    ..M  (ur  procuratorU  extcptit  mititu  f$r 

tmil^iomm  tolltpofiii.paittirtr^  ntuiujlt'. 
t^ue4t  tnvttfu.Quodver^.  ' 
A  '  'biiixtle  tfficit  fnt  ttinm  fkrtt^im  Ifjpi» 
i>  ''  ntnte pottfi  militm  4  pntmnnik  hmttt 

. .  .    udixtffictum  fum  td  ftk^m  fiiSffh 
ff^ifftki^tfiftttSparttttoi^  f^^"*^ 

.  '  .*  inijt  veri  qut  principtUttr publnum  rtfpt' 
•  tinm  ctmodum ,  &  f4Utrm  uaperure 

'  ttR,&i^M        C^-  ' 
;|f»r  hrt(nr4tttid  txttftitiffijlkw'Mff^ 
'  :       fe  alth  in  iniidt  efie  ptm4t » nntTlieem 
. .  j .  tonteiintmtpptm Mbet'h  tpfffit^iTtft^ 
•  fH       f^ff^fi. i*ii/^\»  4^ fotifi,  qmtnitf 
'..1ltm^t»ptntpttefi^,&  rtiitt  iudicium 

'ttmli^t^qnli^iiiittt^frm^^ 
'iK'r'^lftiifiiie1^ifkitti^rJttt4rmm* 
-Stu  tTruiSturmnHmila  itt^fibi  ftbfiituenii 
oitvtif4ti!finttifnifiitnfr*nlmm  ^f/f?,,rj5«4 
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^^oo        L.Ex  hoc  iure.ffM  IuWn.&-  lur.  2.j?. 

C  A  P.    D  E  C  I  MV  M.         in  nouiscft  fub  cod.l^b.dt. 48.^-10. 

De7^rocur4tore. 

PRocuratorum  ad  contradus 
vAis  frcqucntifsimus  vbiqi  cftj 
fic  quia  illi  in  contraiicndo,n6 
proprian>k  fcd  alicnam  pcrfonam  gc- 
runt,  hunc  illis  intcr  pcrfonas  con- 
trahcniium  vltimu  locum  dcputaui- 
mus  i  in  quo  ,  &  amplioris  dodrinae 
gratia,  &  quia  in  iudicio  quasi  cotra- 
nitur,  de  profluratorc  quoquc  ad  iu- 
ciicit ,  fimul ,  ac  fummatim  agcmus. 
Quia  vcro  procuratoriS  munus  agcxc 
omn«  po(funttamad  cotradus.quS 
ad  iudi«ia,  quibus  id  in  iurc  fpcciali- 
tcr  prohibitij  no  rapcritur.quibus  id 

trohibitu  cxict,  inucftigare;opus  cft. 
tquidercligiofi,&  ccclcfiaftici  fta- 
tus  dignitas  poftulabat,  vt  a  mona- 
«his,&  clcriais,  tanquam  a  digniori- 
bus,  cxordium (umcrcmus, fi  dc  illis 
fup.c.^.vbi  dc  monachoru  contraftii 
cgirausjdiftu  iam  no  cflctcx  n.i/.Et 
dc  filiofaroil.diximus  c.i.  n.y^.Ei  do 
muliere  coniugata,c.7.n.pcn.&  vll. 

I.  (>iiarc,ki$mod6omifsis,dequi- 
bus  inTuperioribus  di&u  fuit  quantd 
Bdprxfcns  inftitutumfatis  fir,  prima 
tionofe  offcrt.quacftio  dc  minorc.an, 
fciUect,  aliena  ncgotia  ptocuratorio 
nominc  ,3c  mandato  altcriusgercro 
pofsit?  Et  quidem,ad  iudicia  non  po- 
tcft  procurator  coftitui  minor  viginti 
i|uinqueannoTum,iuxca  tex.in  c.qui 
gen«r«Iiter.^-vltim.  dc  procuratorib. 
lib.tf.  pcr  qucm  hocita  ioter  omnes 
conuenit,&  de  iurc  ciuili  probat  tcx. 
in  I.cxigcndi,verfic:San^,iunaa  glof. 
ibi,  verb.no  iiuuftc.Cdcprocurator. 
I.minor,  iunfta  gloff.vcrb.  non  cft,ff. 
€od.&  pluribuscitatiscomuncmtia- 
dit  Cald.in  I.fi  enratorem,verb.hunc 
«ontraftij,  n.^tf.vcrfic.Notu  eft  cnim 
C.do  in  intcgr.reftit.minor.vbi  &  nu. 
59.etia  de  iure  noftro  ideprobauit  per 
Ord.  lib.Ltic.  j8.$.|S*in  aQtiquis,qu$ 


Sediurenoftro  Rcgio  fufficcrcia 
minore  fcptcmdecim  annorii  ztatc 
cffe  complctam,  vt  procurator  adiu- 
dicium  daripofsit,obfcruaUit  Thom. 
Va!afa.ailcgat  lo.  num.p.  tom.t.  pec 
Ord.Iib.j.tit.s  §  S-  inquo  tamcn  cgo 
cum  iilo  non  conucnio  >  quia  iu- 
ris  communis  corrcdioncm  pcr  ius 
noftiu  Rcgium.vbi  no  rcpcriturcx- 
prcfra.facile  noadmitroj  aducrto  vc» 
rd.corrcAioncm  hanc  iuris  faltcm  in- 
diftinflc  non  induci  in  Ord.d.^.^.ia 
vcrfic.Porcm,  qucm  illcpro  caaddu- 
ciCi  nam  vcrfic.  hic  infpc^o.^.  initio 
cum  quo  continuatur,pianc  loquituc 
in  filio,autIibcrco,  procuratore  alce- 
rius  ad  ncgotia  conftituto ,  &  in  ilio 
fcptemdccim  annoru  xtatcm  cople- 
tam  rcquiritiVt  iniudicio.procurato- 
rio  nomine  cfTc  ,  pofsit  circa  rcmad 
ncgotiu  fibi  mandatu  pertincntem  | 
atque  itaprobat  Icx  Rcgia.quodprO' 
curarorad  ncgotia  cdftiturus,in  iudi- 
oio  efTcpofsit  maior  fcptedccim  an- 
noru»vt  proouratorilliuscuius  ncgo- 
cia  fufccpic  circa  rcs  ad  fufccpca  ne- 
gotia  pertinenccs,  quasi  id  in  confo- 
quentia  procuratorij  muncrisad  ne- 
gotia  veniat;nd  vcro  probai,q u 6d  in 
illa  aetatc  coftitutus  ad  iudicia  procu- 
rator  dcputari  principalirer  pofsit;  fic 
diuerfa  ratio  militat  inhoc^acin  \\\o, 
vtcuiq;  facilc  apparcbiti  atquc  idco, 
quod  in  illo  diipofuit  lcx  nofha,  ad 
huno  extcdinon  debct.prxfcttimcii 
iuris  c5munis  corrc^ionc,fccundi^ai 
vulgares  traditioncs.  Duo,itaq.  .cafus 
sfi  t  diftinguendi,vnus  dc  procuratorc 
adiudicia,alrcrdcprocuratorc  adnc. 
gotia  principaliter  conftituto,cui  per 
accidcns  necefrc  fit,  rcmad  ncgotiu 
fibi  commiffum  pcrtincnTcm  in  iudi- 
ciumdcducerc,  &in  hoo  dicendum 
eft,  poftcprocuratorioTiomiricidfa- 
«ere,fi  dccem  &  fcptcm  arcatisannos 
habcat,iuxtaOrd.in  caruiftoloquen. 

ten 
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£ap.  X.       Trocuratore^    *  ioi  . 

tem.d  ticul.p.  ^.f.  veriicul.Porcm  ^ia  ou.S.com.i.  vbiumenin  verfic.Sed 

alcero  ius  coininooe  feroandum  eric  fnolcd  cerciU5,concrariam^  vc  vcriore 

dx.qui  genenticer.$.vUifn.deproca^  probatpcr  ioca  qoc  aUegat>tt  c$nia» 

fac6r.iib.^.  cui  eonoenic  Ord.  noftm  nem terert  px Alei.d.  Lexigeodit  Wk 

yb.i.titul .48.  $.  xo.  qua  confirmatur  ij.  millam.(GiliceCi  certireqoiri  £eca- 

pr.Tccdcns  lentcntia  &  inccrprccatio  tcm  in  procuratorc  ad  negocia  ,  ied 

adOrd.d.lib.j.cic^  ^  5.vcrfic.Porcm.  co muncrcqucmuis racionis  vfu  gau- 

Acquc  ica,  poft  hatc  fcripta  mucni,  dcnccm  fungi  pofTcja^  prxccr  cicacos 

prscdidas  leg.Rcgias  mtciligere,&  ad  ab eo  communem cciam  rctcct,&  fe- 

ooncordiam  reducete  FranciTo.  de  '  qaitocCal^^Kb.kBii^contradil» 

Cald.d.  verb*  honc  concraftVi  oo.)9*  na.4o.Ego^||mti^^^hac  &  vem 

verndn  coocratium.  Aquocamcn  rententialcg.tio||raiD  pondefo<k1tjbi 

diflcncicquatenus  Ord.  d.  cicp.  f  y.  J  ticp  §.^.  loquitor  enim  dc  minore 

qux  in  anciquis  crac  (ub  lib.^.cic.S.^.  ptocuracoreoondicucoadnegotiaiin 

7.  rcftringic  ad  procuracorcm  genc-  quotunc  dcmu  ccrta  rcpccmdecim 

raliter adnegocia  confticucum>  qucm  anoorum  secaccm  rcquiric ,  cum  ,  vc 

polTe  agere  in  iadicio>cdftatiper  cex.  mSdacotis  pio^ra^r  in  iudieto  cffd 

dc.  qui  generaliter»  in  prinsip.  nam  nccels^  habj^jll^llp^  ijf^ffaaifi  ad 

prccerquam.qubdccx.ind.  c.  quige^  eg€daprocuratorio  noinn^Mj|||rf§a 

Qeralitcr,in  princcui  leg  Rcgiam  ac-  extra  iudicium  ,  citerioris  zcalS|id^ 

ccpcam  illc  rcfcrc ,  non  loquacur  dc  *  bcrcm,auc  eciam  impubcrem  ratiort^v 

procuracorc  minorc  viginci  quinquo  vccnccm  aftumi  poiTviiuxcacotnma* 

annorum,Ord.d.cicul.9^.5.fin£vio-  oem  fencentiam. 

leocta.aut  diutnatione  ad  proeofico-  Ad  leg.vefd  Cafteilc  i^^.cirel  fin^ 

rem  generalem  relbingt  neqoic  1 8e  d«cic.5«&add.c.quigenefaliterffin.' 

qoiaeademracio  de.qoafup.  milicac  qoibos  contraria  opinio  probanvi. 

in procoratore  ad ccrtu  aliquod»  Tea  dctur.rcfpddcntCaid.d.nu.^o.Sacli, 

ccrta  ncgocia  fpectalircr  conftttuco»  d.difput.4t.Bu.8.  verficNccobftanr. 

in  hoc  xquc  vc  in  illo  acctpicndacft.  5.    Quod  vcro  accincc  ad  dtd.l  (i 

a.    Concroucrfum  vcrocft  in  iu-  colla£tancus,&  d.    eadc  lcgCfVcrfio. 

re,an  minor  feptemdecim  annorum»  final.  quem  gloiTibi  ioterprctatur  ia 

procotatoradnegonafiertporsicrlo  ptoenfatoreadnegocia,  ftcami  (ep^ 

qoaqocftione  eoncrarist  reperiuncuc  cemdeeim  ennorfi  ztas  cequiricoriii 

opiniones,vna  ncgac>altera  affirmac*  eoadcafum  dequoibi,qj|bd  ca  ratio^ 

Pro  ncr^ancc  videcur  ccx.  in  d.c.  qui  nc  proccdcrcexiftimat  CaId.d.n.4o«  * 

genoraiiccr.    final.  dc  procuracorib.  in  fin.quiaaliis  non  caucc  fibi  proui'- 

lib.(^.cui  conionacl.i^.circa  fin.cic^.  dcbacminor  manumitccndo  fcruutn 

pacc.  5.  fccundiim  Gregor.  ibi  verb.  proouracorishabcndigracia,quideeo 

jdiez  y  ficccividecur  etiam  proeadem  &  (eptem  scads  annosjum  MteM^ 

rentenciacexin  I.ficollaaaneas»de  ibi*  cx  qoo  iafte.eKtiMiiiijfiaontseanfiifli6 

g1o(r.fr.demanuminr.vindi6l.&tex.in  oriebeOM^^gOfinagispato^pKcdidan 

^.cademlege,  vernc.final.inftir.quib.  iiicerpretatipnem,deprocuratore  ad 

cx  cauf  manumircnon  licct.tbi  glof.  negotia  ,  ad  iura  illa  ,  quara  cciain 

Hnahs  ita  ccncc ,  idcm  ccncc  giofTd.U  foripfic  glofl.in  d.l.  colladaQCUs,2e 

cxigendi,vcrb.non  iniufte  C.de  pro*  in  d.l.minor,verb.noneft,&Eacc.ibi 

cocacof  A . Alberio*  ibi,  &  ali j  cttari  a  nu.i.£de  proeurator«6e  in  dj^ex^ea^ 

&ui€fa.de  niattimoii.lib.f  .difput.  41.  ^f^AJnou  jiiinft|»ft.BaiCt  UMnqjll 
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lot  L»Exhociure»jf 

fuftincrinonpoflc,  fcd  magis  tcx.  in 
d.l.ficolIa£lanc\]S,  &  d  f  cadcm  lcgc, 
vcrficul.finai.de  procuratorc  ad  iudi- 
cia  ncccffario  intclligi  dcbcre  ;  quia 
fcruus,in(cruili  illo  ftatu  conftinjtus^ 
procuracor  adncgotiaa  domino  fuo 
dcpucari  licitc  potcft,ad  iudiciavcro 
non  potcft.vc  infcriiis  tradcmus;  ac- 
quc  idco ,  iuflia  manumifsionis  caufa, 
quam  iura  illa  rcquirunt ,  vt  minor 
feruum  fuum  vindifta  manumittcrc 
pofsit,non  crat.vc  ad  ncgotiaprocu- 
ratorcm  cum  haberc  poflct ,  cum  & 
infcruili  ftatu  mancntcm,  procura- 
corcm  ad  ncgotia  habcrclicitc  poflct; 
ncc  Bart.  rcfponfiolocis  citatis  fatif- 
facift  qui  refpondcc ,  iuftam  manu> 
mifsionis  caufam  in  eo  vcrti  ,  quia 
magis  expedit,libcrumiam  cffcftum, 
procuracorem  ad  ncgocia  habere, 
quam  in  fcruili  ftatu  eonftitutum ; 
quod  non  puco  fecure  diflum  ;  nam, 
quioum  procuratorecontrahunt,  iU 
lius  pecionam  ,  &.conditionem  non 
atcendunr,  fed  cius  pocius  qai  illuth 
prxponit;  &  domino  magis  expecfit, 
eum  potius  proeuratorem  habere, 
quem  &  dominica  poceflrace  cogcre 
pofsit. 

.  Rcliquum  eft  ergo,  vc  iura  illa,a8 
lexi£lia  fencia,vnde  profluunt,dum 
iuflam  manumifsionis  caufamcxcm- 
plificant  in  procuratore,deillo  incel-- 
ligancur ,  qpi  non  ,  nifi  manumiflfus, 
procuracorij  muneris  capax  cft ,  id 
cft,  do  munere  procuracoris  ad  iudi- 
cia,  quod  in  fcruilem  perfonamnon 
eadic.vc  bene  incelligebanc  Iacob.de 
Are.&Oldr.  cicaci  a  Barc.vbifup.qui 
tamen ,  non  benc  inde  infercbant, 
minorem  viginciquinque  annorum, 
fepcemdccim  maiorem  ,  ad  iudicia 
procuracoremconfticui,pofle,concra 
communem  ao  vcram  cdclufionem. 
Cur  vero  incafu  illo,in  minore  zta* 
te  Gonftirutus  ,  iftius  muneris  eapax 
(ic ,  vc  illius  saufa  roanumitci  poisit» 


ratio  cft  in  promptu,  ncmpc,  ipfius 
manumifsionis  ac  libertacis  fauor.cu- 
ius  intuitu  multa  in  iurc  noitro  con- 
tra  ordinatias  rcgulas  fsEpilsjn^c  fcri. 
pta  lcgimus,  adco  vt  prorcguia  cra' 
datur ,  quod  libcrtas  omnibus  tcbus 
faubrabilior  cft.l.libcrtas  omnibus  ff. 
dc  legul  iur.Dicimus  crgo,&  non  ce- 
mercjVt  puto,  quod  hunc  inter  alios 
confccuca  eft  libeitas  fauorcm  ,  ae 
fpccialc  priuilcgium,  vt  minor  viginti 
quinquc  annis,  lcptcmdccim  maior, 
procurator  ad  iudicia  dari  pofsic, 
quando  id  in  caufacft  ,  vt  adomino 
raanumittatur,alias  manumictcrcno 
valcntc,cum  dorainus  ipfc  minorfir, 
«ui  idcircO)  fine  lcgitimacaufa  fcruu 
proprium  manumitccrcnonlicct. 
^  Et  ita  planc  intelliguntut  ccx.  in 
d.l. fi  colla£lancus,&  d.^.cadem  lcgcj 
&  fic  intellcdi  nullo  modo  obftanc 
communi  fcntcntiae  tradenti,  in  pro- 
•uratoread  ncgotia  ccrtam  aliquam 
aetatcm  nonrcquiri,necrecepti(simz 
alteri  craditioni  vtriusque  iuris ,  fo- 
cundum  quam  ,  minor  viginti  quin- 
queannorum,  procuratorad  ludicia 
dari  ncquit  rcgularitcr  ,  adco,  vc  & 
poft  licem  contcftatam,cxccptio  mi- 
noris  ztatis  opponiilli  pofsit.&iudi- 
eium  cum  minore  procuratore  agi- 
tacumrcddaturnullumjquod  vcrum- 
que  commune  tradit  Alex.  in  d.  1. 
exigondi,num.ii.  &fcqucnci,  laf.ibi 
num.17.Vant.de  nullit.procefl*.cx  in- 
habilitat.  feudcfc£t-  mandat-  nu.ij^. 
Cald.d.verb.hunc  contraftum,  num. 
y6*  In  quo  tamcn  Bart.  fibi  contra- 
rius  vidctur ;  namin  d.l.minor,  nu.i. 
vcrficul.Qiia:ro  extra  gloflT.hanc  fcn- 
centiam  probat,  fed  in  d.l.  cxigcndi, 
num.7»&:  8.ccnuiccontrariam,quam 
glofl*x  ibi  imponic  vtrobiquc,  candc 
tcuuitBart.in  l.licec,  nu.5.  C.dc  pro- 
curatorib.  a  qua  camcn  impoflura 
gloflam  faiuanc  Alex.did.  I.cxigcndi 
uu.xi.  U alij  fccundum  laf*  ibi  nu.i  8. 

Cscic- 
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Czterum,  vtcotitrarieras  ifta  euite- 
tur,  &  vtraquc  opinio  concordctur, 
prima  dcbcc  accipi  in  cxccpciono 
impabcri  oppo(ita  qui  pro  fe  in  iudi- 
do  oomparcre  non  pocen; ;  poderior 
depnbere  iprelligenda  eft,qai  habec 
legicimam  perfonam  ftandi  pro  ie 
iudicio,ittmreroiacioneminfi:a  cii- 
ditam. 

4.  Illud  vero  explorati  iuris  eft, 
minorem  lcfam  in  co  quod  vc  alce' 
rlus  procararorgelsic  fiue  in  lodicio, 
fioe  ezcra  ludicium,refticacionis  ao- 
xilio  vcinonpofte,cum  damnum  in» 
dc  proucnicns,  in  illum,  qui  prxpo- 
fuit  eum.redundec.qui  fibi  dcbctim. 
putare  ,  quod  cali  ncgotia  fua  com- 
mireri(.l.cum  mandato.  fF.  de  mino- 
rib.l.|.$.final.com  lcg.fcquenci,ft  IM 
gtoff&Doaor.  eod.  cicoLCald.d.L(i 
coracorem,vcib.tsri5,num  $4.  Qood 
camennc  accipiendum  eft»  vc  non 
proccdac  quando  minor  ex  ncgotio 
quod  alicno  nomine  gcfsit,  damnum 
pacitur>  vt  in  d.l.cum  mandato,  ver- 

*  ficol.Sed  fi  ex  eoencu,  explieac  Cald. 
Yl.na.)4.verfieal.Ex  qao,poft  relatoi 
«b  eo. 

5.  Seruus  ad  negocia  procorator 

cfrepotcft,  ad  iiidicianon  poteft,  vt 
fcripfit  glofla  in  l.minor,  vcrb.  non 
cft.{F.dcprocurator.&  ibi  Bart.  nu.i. 
&  in  l.exigendi,nu.^.C.eod.  £c  quod 
-srd  degocia  accinec,  alleganc  ce«.  in  L 
•leriiam«ff.eod«cical.  que  camcn  glolT. 
ibjlverb.pcocttratorem,diuerfo  ienfa 
intcrpretatur.  Nec  folum  proprius» 
fcd  &a!icnus  fcruus  ad  ncgotiapro- 
curatorconftitui  potcft.  l.i.  j.  magi- 
*■  (Irum,  veriicul.  Cuius  autem.  fF.  do 
exerciCor.aft*Lf.Lfedecfi  quis,  verfiA 
i^tfif  aacem.  1.  fed  ecfi  pupillus.  §, 
finaLl.idemerit.frdeinfticor.ad.  Ec 
feruus  ipfe  ciuiliter  adione  mandati 
non  tencbicur ,  fcd  naturaliccr  tan- 
tum  ,  quia  ciuilis  obligatio  ih  illius 
pcrfonam  non  cadic ,  vc  cradidimus 


Trocuraiore.  20} 

fup.  vbi  dc  fcruorum  contraftibus 
egimus  ;  gcftavcto  pcr  eum  ptocu- 
ratorio  nomine  tencbunc ,  &domi- 
num,aG  eum  cum  quo  concraxic,  fir- 
Oiicer  obligabonr.-     ■  *  ^       .    '  ^ 

6.  Quia  vero  feruus  legicimam 
perlonam  ftandi  in  iudicio  fuo  no- 
minenon  habct.I.nonidcirc6.  ^.i.fF. 
dc  iudic.  i.fcruus.C.cod.titul.  tradic 
Barbof.in  1  (i  longius.^.fi  filiusfamiU 
num.8o.cum  duobus  fequentib.iFkde 
iodia.8e  iaL).nbm.5»ff.iola&mttRiB» . 
vbi  addic,  nec  c6nfenciehtedooiin6 
feroam  in  iudicio  efle  pofle,  qoi  qood 
ad  ius  ciuil.c  attincc  pro  mortuo  ha* 
bctur.I.quod  actincc.^.dcrcg.iur.neo 
vcprocurator  altcrius  in  iudicio  con- 
fiftercpoteft^Acc.vbi  fup.te  in  Uic^C 
na.;.C.deproattracd^BMi^MMmf^ 
BarboCd.  Lj.liaaLf .  teifto  diTa  pro^ 
iBoraioria  exceptio  quandoconqitd 
opponipotcft)5^  reddic  iudicium  rc- 
tro  nullum,fecundum  Bart.d.l.lic^t, 
num.  f.  vbihoe  pro  regula  tradis  in 
omnibus  qui  nee  pro  fcRccpro  alio 
comparere  ia  %lffi0fo|»o0iine,  c^iu(^ 
inddi  eft  ferttos»'  leqaicQt  laf.  iL  i 
lenittSi8elad.l*  exigendi,  num.  17»* 
CommoncmcraditVant.  de  nuUitar» 
ex  inhabil.  ictt  defeft.  Diaad«''no.tja« 
Gum  fcq. 

7.  De  mulicre  coniugaca  dixi- 
mus  fup.  C.7.  nom.  penolCiflc  vlcini» 
Iblocac  eddem  eaufii  eft  «qbia-in^iddi* 
€io  pro  alio  confiftere  ne^oit.  1.  ne« 
que  6cmina.iF.de  proeoracor.  I.quia 
iibfence.l.al(enam.  C.  eod.titul.  l.fas» 
minaeiunfta  gloft.magDa  ibi  ff.de  re*  • 
gul.  iur.  &  pro  regula  ponit  SpecuU 
lib.r.  titul.de prosuracore«$.i.num.^ 
t  qua  quinqifC9ifi»  exdpirlnqai^ 
boSimiHeria  indlsia  procutairiiceflb 
potdtt^  (|lMirom  primus  eft,£  in  retn 
faifh  proeu^atrix  fic  conftttuta ,  do 
(^uo  tn  d.  \.  qula  abfence  i  fecundus» 
quando  pro  parentibos  agero  impe* 
ditiSiHecalios  pffoearacores  babenri* 
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biis  agit,vt  in  1.  f^mmas.  If.dc  procu. 
ratorib.  duo  cnim  copulatiuc  rcqui- 
runturibi,  vcpro  parcncibus  fimina 
iniud(cio  agcrc  po(sit,ncmpc,qu6d 
ilUfinc  impcditi,&  quodnohabcant, 
<jui  corum  nominc  agcrc  pofsit. 

Quibuscxiflcntibiw,  circa  liberos 
idcm  probandum  cricquos  quoad 
hoc  parencibus  jcquiparat  glofT.final. 
in  fin.  in  l.i.  ff!  dc  appcllation.  rcci- 
picnd.qujc  gloffa  communitcr  intcl- 
,  Jigituc  dc  libciis  pupillarcm  letatcm 
iam  egrc(sis,  pcr  SGribcnt,  in  d  I.  fc- 
iriinas,  Sc  in  d  l.alicnam ,  iccundiim 
Alcx.ibi.num.j.  &  vrrobique  ita  (cn- 
fitglofl.  proptcr  difficultatcm  tcx.d. 
l.alicnam.vbi  matri,  filium  pupiilura 
dcfcndcrc.non  pcrmitcifur,quia,  fci- 
Jicct,  in  ca  arcatc  eonftitutus  turorem 
liabcrcdcbct.aquo  dcfendatur.  Quo 
d6c ,  vc  fi  impubcris  tutor  abfic ,  ita 
45u6din  mora  pcriculum  fic,nccalius 
exiftac  idoncus  dcfenfor,  pro  illo  ad- 
miccimaccr  dcbcac  ,  quiacunc  extat 
orcacis  impcdimcncum  ,  &  non  cxtac 
<]ui  pro  illo  coram  iudicc  comparcat, 
qus  duo  requiruntur  in  d.l  f^minas, 
vt  pro  parcncibus  fxmina  agcrc  pof- 
jGr}&.'  illis  cxiftcncibus,  vtiquc,  &  pro 
Jibcris  agcrc  macerpotcrit,  fic  intcl- 
Jcfta  d.l.  alicnam,  &  gencraliter  ac- 
cepca  xquiparacionc  parcncum,&  li- 
bcrorum,  quam  poruicglolT.  in  d.l.i, 
if.dc  appcllal.rcGipicnd.& ccx.in  f.i. 
^  final  m  fin.  ff  ad  Vclleiani  vbigloH'. 
£naI.fioincelIigic. 

Tcrcius  cafus  eft,  quando  filiorum 
tucclam  gcric ,  cric  cnim  cunc  corum 
.nominc  in  iudicio  admicccnda ,  vc 
,probatur  in  c«ex  parcc  i.cxtr.  dc  ap- 
pcllation.&  c.  cx  ccnorc,  qui  fil.  fint 
Icgicim.  Qiiarcus,cum  agicur  pro  li- 
berraccfilij,  patris,  vel  viri,  vol  con- 
fanguincorum.non  cniftente  quipro 
«is  licigec.  I.  j.  §.  cum  vcr6  fF.dc  libc- 
ral.cauf.  Quinfuscft,  cu  profilioco- 
4cmoa(o  appcllac  tnulicr,ad  id«aim| 


&  ad  profequcndam  appellationts 
caufamnomincfilij  admiccicucin  iu- 
<licio.l.  I.  vcrfic.  Sed  &.cum  maccr.ff, 
de  appellac.  rccipicrui.  qui  Vlpian. 
1uri(conful.tcxtus  cranfcripcus  habc 
curin  c.  non  folenc.  i  q^uzft.  cui 
addic  Spccul.  loco  citaco,qu6didcm 
fortecrit  pro  quolibct  cdfanguinco» 
arg.tcx.in  G.cum  fimus,dc  rcgulariln 
in  partc  dccifa ,  vbi  camcn  hoc  non 
pcobacur ,  v^aducrtic  Addic.  ad  Spe< 
oul.ibid.Ec  quod  marri  pro filio  con- 
cclTum  cft  piecacis  intuicu ,  ad  facmi- 
nas  alias  pro  confanguineis  non  cft: 
cxcendcndum.  Quxiicur  vero  >  cuc 
tnaccrab  inicio  pro  filio  non  audtac4ir» 
oum  &  cunc  .eadem  piccacis  racio, 
eam  admitci,fiiadcat;&  crebrior  Do- 
^orum  ratio  eft,  hoc  incaufa,appeU 
lationis  concedi,propcer  maius  pcri- 
culum,  quodlecum  inuoluit,  cui  id- 
circ6  plcniils  prouidcri  oportuit.Ui* 
$.fed  ctfi  quis,  vcrficul.Nam  vcl  m»- 
gts.ff  de  carbon.  cd\€t. 

8.   Sunt  vccd,  vItraprasdid:oSfCa« 
fus  alij  in  quibustraditur ,  mulierora 
pro  commodo  alterius  in  iudtcio  in- 
terefle  pone,vidclicet,  pro  pupilloia 
cafu.l.2..in  fin.C.de  negot.geft.qucm 
tex.  mirabilem  reputatBarc.  ibi  nu.f* 
&  duo  in  illo  fpccialia  concurriHiC; 
primum ,  qu6d  ecfi  is  cuius  non  in- 
cereft,in  iudicio  audiri  non  dcbeac,!. 
pofthumus.  ^.fi  qiHS  ex-his,  fF.  de  in* 
officiof.teftamcn.  1.  illed  quo.^<fide 
teftamenco.ifad  Trebcll.  &  cunc  de- 
mum  tcrtius  auditur  in  caufa  incer 
alios  mota,  cum  cius  intercft.  I.  fi  fuf- 
pc£la.  ff.  dc  inofficiof  tcftamcnt.  1. 
Ticia.tf.folut.matrim.  tamen  ^eciale 
cft  ibi,vt  materccra,cxcranea,fcilieet9 
perfbna,  admicracur  in  iudicio  pro 
commodo  alceriu$,quodBarc.ibi  nu. 
vlcim.alibiie  nonrcpcrire,fcripfic,  ex 
quo,cex  illum  mirabilcm  vidcri.dixic 
in  num.prxcedcnce.  Secundum  fpe«> 
«ialc^ft)  (^u6d  fjeauoa  incafu  illius 
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cex.  admiccicur  in  iadicio  pro  aliO)     in  quo  fola  rci  vericate  infpcd^a,  re- 


contra rcguL*cex.l.alicnam.C  dc  pro- 
4H»ra(or.  cuai  altjs  iup.cicatis.  Qupd 
ipniiiii,6e  •lceram  (pcdAleifiiiioFe  ptf* 
•^i  incroduftu  e(ie»tnceUigic  Barcd* 
l>.nu.fiiial.cuius  incelleftum.explo* 
fisalijs  fcquicur  AIct.  ibi  num.  i.  df» 
cum  illo  tranfirc  Rcliquos  ibidemi 
affirmac.  Acquc  ica,  fpecialis  ibi>vUcA 
iupca  diftos»  ell  cafusx  in  quo  muliet 
pm  alio  in  iadido  ftare  pateft.>  pro 
pop^llotQcropeiOC  &aoreilliiiSiqneiii 
CCiain.Gariim  nocauic  pec.  Barc.fecu- 
cus  in  l&miiur»  aofiia^.  £ifde  ceguL 
iar* 

p.   Sed  huic  incelle^ut  obdat  d. 


mocis  iucis  apicibus  piocedcndu  (itt 
toiltf  eniroiquia  procuracoria  eXcqp- 
lioileapicibas  iiiris  cft,  (teactUavlf# 

Ho»  potes  ejfe  drUter  %  iuxca  cex.  in  I. 
fi  fideiufTor.^.qusdam,  ic  ibi  gloiliT. 
mandat.talis  cxceptio  mulieri  alicn^ 
caulam  agcnti  opponi  non  potcut  lc- 
cundum  Archiductin  c. lctipcum.(^. 
qu;E(l.j.vbi  cradidic.qudd  in  cauiiii^ 
«jttibttrftgiCQr  de  animamm  i^aiQ^iC 
put^,in  caufarepeiilioiiilii^ti6>tt 
dccimar(l,&  (imiliuniiquiaio  ilii^  do 
apicibus  iuris  no  curatur,  c.dux  fiinc 
ip.quxfl.  1.  potcrit  mulicr  pricdic^a 
cxccptionc  no  obfiancc  procuratcix 


Laliena,  vbi  maccii  pupilli  (iltj  fui  faf*  .  e(re,^^bitcriquod  ArchidiaC.  di^ 


ppere4e&niioDem,non  permictituri 
qoiaboc^  inquicvinle  cft  officiam»^ 
vlntAfexum  muUebrerotc&mergp  ibi 

pro  pupillo  nd  admittatur  mater  il" 
iius,  muic^  minus  matercera  admicci 
dcbcCi  d£  quide.nec  pro  pupillo  ma« 
lierem  lu^ieio  inceceiTc  po(le,  probac 
expreb^cex.id  dUUeni(acqueidieo» 


(eqoiiat^B«o.iil^-k^.ilttii^.d0regttl« 

lacijiraq  de  Icgib.connubiAl.glofr^» 
«ui7i.vbi  fingulare  dicic,&  Canooiftii 

incognitum,  qx  Roman.abco  cicaco 
fingul.687.Tu  audiuifti,  Palat.  in  rc- 
pccit.e.per  vcftras.^f  $4.n.64vbi  Rom. 
ciuc  (inguUr.7lo«  0C'iiU.p*  cradic 
3art.4liliMti%4da^^ 


qudd  matert«ii|i  ioiecfit  pro  eo»ee«d  4n4fijprOjM^4MMlfif  iMil^^ 

yriliQtdttUus  10  eafu  d.l.t.  folius pu-  And.&teUii0.bonafides,in $0  exfit» 

pillarjf^rcacisfauori  tribucndfii  ndeftt  de  depo(it.  apiccs  iuris  dici,  folcftni- 

nea  icem  necersitudinisratioad  id  in  Catcs  quasda  fcu  rubtilicaccs,qu£b  nc» 

caufa  fuic,  vc  aduertic  Afcx.  ibiinHn.'  gocij  vecitacem  noncangunc,  dequi- 

cdcra  Paul.  in  i.Ticii.if.rolut.matriiib  bus>iaquic,  qu6d  iaconfiikorio  p^io* 

Dliaei^di  iift  ergo,  fpeeialititis^finii  dplftlioii«trtcoi!ii|oiiiooci  prmol|i« 

ineocoiififtereiqoddflnalierfihftwtt  augts  looitlMieMtfmk*^^ 

fyopriojm  docere  inccdebaC)  nemp«i  iudidocfi^vt  notancer  dixitBaldrifll 


reren»pupilli  pi^oprijs  Aiis  impendi)S 
£teerc  paracam  fuidci  c|uiaergo  (sL^td 
proprium  praeccndbbaC ,  Sc  In  pupilli 
niioreip.dqficre  in cendebac,q uaii  de 
iUo  benexoorda  iOiiudtdoadmicci» 
Cdr.Coi  rdpneftat  argonieitift  quod 
nMstcadiCHriiiiMAiMnio  ferui  cir. 
^  fadom  proprium  .adhibendo.  L 
quafro.in  (in.(f.derdiItr«odift.lintt}i3» 
.fPg^ici-C.dequatftionib.  ?!  / 

. :  ,%o, , ,  -i  Aiius  oafus^  in.qUo  mulief  >vt 
pcdou.tatiHfcolceriui  ituiudido.  cdi^a^ 
ffattAflCift^dCdiriinAdkiftMyUlr. 

maiB-. 


reforipca  col.i.  verdo.Notaergo.Cft 
de  precib.  Impcrat.ofFcrend.pcr  tcx» 
qucmalicgacin  l.i.^.fi  quis  vlcro.ff.do 
quxlhomb.Quod  an  (upccmo  Scna^ 
Cui  licflat>agic yala^Miohicremphy 
q  tf.ttuci7i.Verfie.iaotiod6  iiiUM4n»:> 
.  0  ■Sedi^iKulatirfneeaft  tAaSMMf^ 
quaeiinniopinionem ,  fecurum  oott 
puto,po(remulicrcmin  iudtdoiqtfod 
rcmocis  iurisapicibus  agicatucalicni 
cauiam  .ag^ie,auC  dofendere  1  q\iia  Afi 
tune:ffliitta^racio  rdalMiliOttllliiCUii 
piaiM<tqyi8te.fl  irilHtr  iiHlgjiftg 
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regula,&hone(lacis  racio,!icl  qua  reC- 
|>cxic  Idiperacor.in  l.maricus,  cod.cic. 
vcnec  pro  cebus  fuis  mutieres  in  iu- 
dicio  comparcrc,  dcccns  pucarcc,  ca- 
mcc(i  cunc  hoc  iUis  liceac,  nc  rei  fus: 
dccrimcncij  paciancur;qua  racioncin 
rcm  pcopriam  procuracrix  cflc  po- 
ted  d.  I.  quiaabfcncc.C.deprocurac. 
<juiacunc  non  alicnam  rcm ,  lcd  pro- 
priam  geric,vc  circamiliccm  rcfpon- 
diclmper.in  l.qui flipcndia,cod.ricui. 

II.    RurfuSilimiracur  rcgula  prs- 
di6(a,vcnon  habcac  locum  iniudicio 
volucari£ iunrdi£tionis,ad  qyod  mu- 
licrcm  procuracriccm  dari  poflc,  no- 
Cac  ^ald.pct  ccx^ibi  in  l.i.^.illud  quo- 
que.Ccommun.  dc  manumilsionib. 
quem  fcquuntur  Oec.  in  d.l.t.nw.i^. 
Tiraq.  d.gioil-f.  nu.  171.  vcrfic.Quin 
cciam.  Eaaucem  voluncariz  iurifdi- 
^ionis  func.quac  inter.volcnccs  aga- 
«ar,vc  tradicgloflT  i.in  I  i.lf.  dc  offic. 
prooonful.  Ad  quorum  cxpcdiciono 
mulier  pro  illis  quos  ncgocium  can- 
gicooram  iudicc  pocenc  comparcre» 
fccunddu]  prardidam  Bald.  lentcn- 
ciam.Quz  camen  ftabili  fundamcnco 
non  nicicur  •  ncc  enim  illam  probac 
tex.hi  d.^.illud quoqucquia loquitur 
-incaru  (peciali.vcaducrticibi  Accurf. 
in  gloiTi  &  Tiraq.  loco  pcoxime  ci- 
taco.Porro.raiio  iJlafcruandz  hone- 
llacis  ac  pudiciiix,  obquamnnulicri, 
alicnanegoriain  iudicio  pcrcradarc, 
iacerdicicurXi.^.fcxu.if  de  pollulad. 
Jocum  quoquedbi  vendicac  in  iudi* 
ciovoluntarix  iilrisd(dionis,quadot 
Tci  pcriequcndzobtcncu,  quancum- 
cunique  rcmota  parcis  concemione; 
conuencibus  viroTU  ac  iudiciainccr- 
cflcjoeceffe  liabcc.  Vnde,cam  incer 
vcramque  cafum)Vo1unraria:,ncmpc, 
Ac  oonccnciofz  iurisdi^onis;  iegum 
diftindlio  nonrcperiatur.ncc  <iiacrfa 
ifatio.rmo  cadcmtnTtroquc,  eodcm 
iurcBi  non  diudi:(b,vccrque.deccrmi* 
«utadas  erit  iuxu  vulgarct  cradido^ 


ncf ,vc  ad  przccdence  obferuauimus. 

11.  Quia  vero  mulicV  pro  fe  in  ia* 
dicio  coparcre  poceft  ,  procuracoria 
cxccpcio  illi  antc  Ittc  contcftata  op- 
ponidcbcc,  &'non  poftca  fecundum 
gloflf.in  I.  ica  dcmiJ.C.dcprocuracor. 
&:Barc.  doftrina  in  I.liccc,  nu.y.cod. 
cic.  vbi  in  muliore  cxcmplificar,&  in 
l.filiusfjmil.^.  vctcrani,  infin.  ff.eod. 
laf.d.l  alicnam,  nu. z.vcrncul.Quartd 
limica.  Vanc.  denuliitac.  proccH.  ex 
inhab.fcu  dcfcft.mandat.num. IJ4.& 
fequenr.  Barbof.  in  1.  cum  prarcoc^. 
/inaUnu.&^^.ff  de  iudic. 

15,  Ad  ncgocia  vcro  mulicrc  pro- 
curacriccm  dari  pofle,nulla  dubicario 
cft.vc  ccnec  glofl.magna.in  vcrfic.Ite 
excra  iudiciain  l.i.ff.dc  rcg  iur.&ibi 
Barc.pcr  ccx.in  l.j.  vcrfic.  hxc  vcrba, 
fF.dc  ncgoc.gcft.  vbi  idcmccnccglofl'. 
vcrb.non  dubitacur,Dec.d  l.i.tni.14, 
vbi  aic.idcm  ccncrc  Albcr.  &  Oodor. 
ind.l.alicna.C.deprocurator,&r  Abb- 
in  G.cumdi!e(S5E,nu. 17.de  confirmac. 
vtil.vel  inucil.cradic  Tiraq.  d  glofl^y, 
nu.r^i.&probarur  fentcntia  ifta  inl, 
fod  &  fi  quis.  ^  parui,  ff.  dc  infticor% 
ailion.l  idcmquc  §  (icuimandaucro, 
vcrfic.  &  idco.  if.  mandat.  &  ratione 
c6probatur,l^uia  mulicr  cdrrahcndi 
capax  cft,'&  cx  omnibus  cotraftibus, 
cxcepca  fidciufsionis  caura,alijs  effi- 
caciccT  obligaii ,  &:  alios  obtigarc  fibi 
poceft,idcirc6,  cum  mandatil  ad  nc* 
gotiA  fufcipcrc,prohibican6  rcpcria- 
tur,qui  iuris  gentium  conrraduseft, 
fufcipcre  vciqnc  illud  poccrir,  &  fuf- 
ccptum  adimplerccx  coquc  perindd 
ac  mafculas  mandaci  adione  obli- 
gatamancbir. 

14.  Hocramcnvltimu  difliculla- 
lcm  paticur  cx  eo,  quod  mulicr  pro 
ttlienacaufa  &  vcilicatc  nuHomodo, 
&:nullo  cxcontraftu  obIigari,cffica- 
cicer  poteft  Vcileiani  Scnacnscon- 
fulci  prarfidio  tuta.  I.  i.  f  flnal.  ff.  ad 
Yclleian,  cum  alijs,  vndo  vidccur, 

illam 
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iUam  mandati  a£tionc  obligari  non 
pofle.cx  mandaco  mandancts  cancum 
graci&furcepco ,  qui,  vc  fitquentior 
«oncraKendt  mandati  modus*  ance 
«lios  a  lurifconittlcfcribirur  in  l.z.fF. 
fDaodac^fiC  cranfcrihicur  ab  Impcr.in 
princ.inflit.cod.titul.Scd  rcfpondcn. 
dum  eft.mulicrcm  cx  (ulGepto  man- 
dacoobiigatam,  tametfi  liludmadan- 
tis  canium  gratia  fijfccpincc.pi  o  alie- 
lia  caufa  obltgacam  non  repcnri,fed 
oagispropriam  >  &  ex  fadbo  proprio 
brrahi  concraxine  ohhgacione,  quia, 
nempe,  fufccpci  mand.ui  lcge,  culpa 
fua.auc  dolo  no  adimplcucrirjqucad- 
modu  obligatur ,negotioru  gcftotii 
9£tio  n  e ,  q  u  ando  fin^  mandacotalicois 
le  ncgptijs  immi(cec -illius  canctkin 
graciacuiusrcsagtcur  d.l.  veificuU 
iidBc  verbai  ficergo,&  cum  ex  man- 
dato  gerit,  mandati  a6kione  rcnctur 
d.l.(cd  ecfi  quis.^.parui,  d.l.  idemque 
^.(1  cui,  vcrftc.Ecideo. 

15.  Mititis  arniarA  miUct2.fir  c(- 
leftis  milictf  miiicis  ,qood  adprocui- 
rarorium  munusatcincc^cadero  CBofii 
^jqoia  oec  biq  nec  tUe  ad  negotia^ 

^uc  ad  iudicia  procurator  conflitui 
"potcfhvc  in  armato  militc  ad  negotia 
prohibito  probac  ccx.  in  1.  (i  mili- 
cem.C-de  condid.obcauC&  i^  l.mi^ 
4ites.C.de  looac.  fic  ad  iudioaJ.'&itds» 
familias.  fccerani,  1.  neque  fgmin|i 
4f  dc  procurator.  l.militem.  C.  eod. 
iticul.  quibus  in  Ipcis  gloflT.  rxletlis 
rquoquc  militiae  milicis  ad  candem 
.nicminicprohihitioncm ,  &glofr.  in 
^Utb.dc  tan^iisim.epifcop  §  alium 
•«ufein^mbioeofiscotlar,^.  Ecalials 
Bkpedifpo^cumi  in<  vnb  exteodltur. 
,ad  alcerum,  Bt  4e  vno ad  alterunind 
•inciuili?  cfl:  nrgumcncatio.,  vc  pcr 
igloff.in  l  milcs.  ft.  dc  rc  iudicac.  qua:, 
-priuilcgium  dc  quo  ibi,  &  in  I.  itcm 
.miles,  cod.  ticul.  ne  , fcilicec,miles 
cvlcril  quam  &cere  poQiitf  ^redlcoiih 
boi  fuis  rolttere  cogatuc*  eciam  ih  ^ 
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iice  cxloftis  milicia:  locum  habcrc» 
kripiic^quod  communiccr  ccnecur  a 
Barc&  alijs  io  d.  L  miles,fecnodtor 
Alex.ibi,num.  f*hCii.  Rip.  7.'  iden 
cencnt  Abb.&  communiccr  Scrib.  itk 
c  Odoardus,de folutionib. &  aiijs re-' 
lacis  fcquitur,  &deciarac  Couas.lib* 
X.  variar.c.i.  nu.*?. 

kem  priuilegmm.  1.  (lipcndia.G«. 
de  execuctei  iudicacvbitex.probab 
iuodag<o(r.£nal.  ibii  qobd  in  mili- 
cunt  Aipendijs  fcnrencix  executia 
ficrinon  dcbcc  nifi  prius  bonis  aliis 
cxculsis ,  ad  cicricorum  pracbcndas- 
extcnditglofr.  i.  ibi.  Et  hocquidcm 
fic  intelligcndum  cH  cam  tn  miiite» 
quam  in  cletico,  vc  illls  deftipcndijs, 
&  reditibus  pracbendamm,  relioqoa- 
torvtideviuerepoisinc.ficquc  incel-t 
bgicur  tcx.  in  cap.  pcruenic  ,  dc  fide- 
iuliurib.  tradit  Rip.d.l.milcs,num.8. 
Couarxl  cap.  i.num.  9.  Etgcncralo 
eft,valere  argumcncum  dc  mili^e  ar- 
matdc  rotliti«  admilicem  caeleltis  i  vc- 
pcr  £uerard«  in  lods  legalib.loc.  aa«- 
Scribh.  io  d.  1.  milei»  voi  Barc  didt 
gloftibi  niente  tenendam,  &  Hgnan* 
dam  cfrc,  quaccnus  xquiparac  arma- 
ca;,  lcgalis,  &  cxleflis miiicix  milices; 
communem  ccilacur  Alcxat).ibi,  la 
princip.  &poft  euro  nuro.  ^-..ad^n.. 
addic  laCibid.  nu.  14.  qudd  eciamf  riiv 
exorbicancibos  lidca  eft  excentid  do 
militc  armat«  milicix  ad  roiliceift 
c^lcdis;  ad  quod  allcgac  glofr.quam 
dicicnotabilcm,  in  d»  I.  (lipendia,  & 
glofli.in  I  fi  vt  proponis.C.dc  fdven-. 
dicat.&  cex.in  cap.  dcgradacio,^^!. 
ibi  Geakiaian.  ad  hoft  flocaocem^  dA 
pdsn/ libr.  tf.  quod  incelligendam. 
cft>>  dwmmodo  diuerfa  ratio  incec, 
vcrumque  dtucfAim  ins  .apa.  fua-j 
deac.  :  1 

i^.   In  propofico  autem,  paritaSt 
racionis  vcruinque  a  procurandt  ofr 
ficioiSEtoiooeci.ctaotmPdinlliti  fo«. 
leafiftfc  fiKuIaa^fid  lifeccQiAate,oe 
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hatur  ,  &  idoirco  muita  funtraecula» 
riailHs  ptiohibiCa.eap»i.  -ne  cleric.  vel 
inonach.  quia  ieoondilkm  Apoftol.  u 
ad  Timoch.c*»»nemomilicans'Deo» 
implicac  fc  negotijs  fa^cubnHus ,  vt 
eiplaceac  cui  probauic  .  &  armati 
miliccs  i  procurandi  ofHcio  proht- 
bentur>  propcereaodemquam  profi- 
teiiciirtlithti«€ao&m  >  net  lcilicec» 
omiflb  armotum  vfb>iul  fiNCofiane- 
gotiafe  canferantt  illos,  namque>ar- 
miS)  non  priuacis  negocijs  occupari, 
oonucnic,  vc  numeris ,  &  fignis  fuis 
iugiccr  inhzrentcs  rcmpubiicam  ,  a 
quaatuncur  ,  ab  omni  bellorum  ne- 
«efiatatedclcndantt  vc  dicitur  in  d.U' 
oiiHces  Cde  locat.  L  milices  a.  Cdo 
re  milicar.lib.it«tt,arma  magis  quam 
iura  fcire  mihces,  oporcec.  I.  final.jA 
|)rindp  C.dc  iur.  dclibcrand. 

Quibus  apparcc,  pubiitz  vtiliratis 
«auia>  quaB  verticur  in  mihtari  diici- 
phnti^ae  vfii,  hoc  lus  in  militibut 
fiiilleioduAttmi  ita  exprei&^  pro- 
bftcor1a>dJ.mthiem  in  fin.C*depco* 
«uracor. 

17.    Exquo  primo  infcrcur  ,iul 
iftud  necab  eo  contra  quem  miics 
cdilitaicur  proiurator  remicti  poflci 
dei^oaeft  expteflus  tex.in  d.l.fiHus- 
6miLif.veterant.tf!deprocarator*  <c 
eIo(r.i;ibi,&  glofT.in  I  quos  prohibec 
ft.  de  poftuiand.  Quod  deexprefla 
remifjione>feurenuntiatione  eft  in- 
telhgendum  ,  lc  non  dc  tacita,  cum, 
fctltccc  >  aducrfarius  procuratoriam 
excepcioiiem  ante  litemconceilatam 
«pponereiMHificgpofteftmeaimicoii* 
tsftoiiRBii^iiliiexcep^cioocnoovritfttt*  • 
tkelidus/edcum  militeprocncatore, 
oui  xzdkk  confcnfir ,  liccm  profcqui 
tenebitur,  U  ita  demum.C.de  procu- 
rftCor.d  f  veterani,  vbi  glofr.verb.pr^- 
termiflom)  not^uit,  quzdam  poffo 
teiliMili » qo«  neqoeiiiit  ticrlex- 
|Nrftfid,  1«  iiicc^lbiytt  ixifi  vwb»|m 


preffa  oocenc.t£dc  regul.iur. 

Et  quaedam  omitti  poflti  nt.qoc  ni 
pofTunc  remicci.U  a.  /cd  quta  vero- 
mur,&itHgloir.C.dc  iuram.  calumi^ 
Idquc  parcc,  vltra  cafum  dc  quo  agi- 
mus,  in  cxceprioDc  Scnatusconiuici 
Macedoniani ,  (]u.i:;  a  HiioUmil.  re- 
mitcincquit,  omitti  vcro  poteft.l.ta- 
men  fi.  if.ad  Maccdon*  £t  circa  Vel* 
leiani  exceptioncm  idem  cradidcruc 
Salycer.  in  I.  final.  §  pcnulf.  ff.  ad 
Vcllcian.  &  in  I.  final  C.  eod-  tituL 
Angel.  Arct.  in  itcm  fi  m  iudicio, 
num.io  col.t.in  ptincip.inlhc.de  cx- 
ccptionib.Difpar,deniquc,m  ludicijt 
cft  ratio  tactti » cxprefsi  >  vc  cradtt 
Valafc.  de  ior.  empbyceu.  qucft.  tf» 
Bum.ry. 

Quodvcroattinct  ad  cafum  prjc- 
fentcm,difFcrcntia:  ratiocfl,quia  mi. 
Ics  procurator  ordinatus  ,  ficut  bC 
quisquis  alius  rcgulatitcr  poil  linem 
coaceftaum>  legis  miniftcHo .  ipfioi 
lids  domiouseracicur,  ade6,  quodi 
domioo  qui  eum  ofdinauic,reuocari 
deinceps  fine  caufa  nd  poccfl.l.quod 
<juis,iun£la  glofC  ibi  I.  procnratori- 
bus,  vbiBald.  &  Scribb.l.nulla  dubi- 
ucio.C  deprocuracor.c.i.  in  ^.i.cod. 
titoLtib.tf.tradicMftranch.iri  repecic. 
l.fiaiftor>num.7iF.eod.  idoirc6tmllei' 
poft  licem  contcftatam>unquim  litis 
dominus  effeftus,  a  procurandi  mu- 
ncre  ea  in  hte  repclli  non  dcbcc,  fi- 
cuc  non  rcpellitur  cum  in  rcm  fuani 
procurator  cft  fadus.d.  §.  vetcrani,!. 
ftipendia.C.eod.ticui.  Ance  liccm  ve* 
t6  eonteftacam  nemo  priuacns  po- 
teft»eon(enfuftio  illum  nomincm  ad 
|»CDC0Tandi  munushabilem  efficerci 
qucm  Icxpublicat  vtiliratiscaufa,  in- 
iiabilc  cfTe^voluir,  iuxta  rcgul.I.quod 
de  bonis.^.i.ff.ad  lcg.Falcid  l.ius  pu* 
blicum,vbi  gloffa  magna*  iF.  de  pad. 
tDcquc  pigaus.f  pciuftlonMii»  ff.  do 
t^iiUiiik  . 

iS.  lofer- 
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18.  Infcrtur  fccundo  ad  fcnccn- 
tiam  glofr.i.  ind.l.icadcmum,&  in  d. 
^.vcteranij  vcrb.  pr^tcrmiUum,  tra- 
deacis ,  parc6  noa  opponence  pofle 
i«4>^iM^  officio  fuo  ance^lic-MI 
«oiHa^um  mllit^  a  procurando 
lemouerc  3  nam,  quanois  todex  noii 
pofsit  officium  fuum  impcrrire  ad 
priuacam  vtilitatcmpartenon  poftu- 
lante.  i.ad  pcrcmptorium.  fF.  dc  iu- 
dic.  i.  4«  §'  hocaucem  iudicium.Cde 
4^uiftllJafeftJ.iam  cainen,  f  penirili^ 
|liibitt(felo.&ex^g:lo(r  . 
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pcllcrc  cx  officio  fuo  ,  quemadnio* 
dum  ncc  partc  opponcnte  luiic  po- 
ccft,  vt  tradit  gloll.  in  d.  §.  vetcrani, 
&  Angel.ibi  num.i.in  ptincip.gloin 
in  d.  I.  ica  demomt*  qoam  ibi  Saly ccc* 
nomer.  4.  iingularem  dixic ,  it  ex 
ea  nocac ,  quod  cerminus  prxfixus 
parti  ,  iodica  edam  prxfixus  vide* 
tur. 

19.  Poccft  vcro  procucatoria  cx- 
cepcio  milici  opponi  antc  liccm  co- 
ceftaram ,  &  non  poftea  1  ex  racionA 
de  qoa  fopi  &  quia  procoracofiaeX-^ 


l;depOpillo.:f».Mteminifre.  if.'de  nom   ^pcio,  dibcoria eXk^tt  idcirco  anrc 


opeir*  nunciac.  norac  iM  B  irc.  num.i. 
Iar7.&  in  caufa  ad  quam  milcs  con- 
ftituitur  procurator  ,  priuaca  dun- 
caxac  vcrcatur  vtilitas  inter  iptos  ii- 
cigances,  camen  quia  prohibici6'»><fo 
qua  ;^ortm  penona  milicis,  ob  put 
blicam  caufam,&  buorem  ^  legc  in- 
du6la  fuic ,  vc  diximus,  potcrit  iudex 
cx  officiorcpcllerc  militcm  a  limine 
iudicij  ,  qui  procurarorio  nomine 
alicnam  caufam  trai^arc  intendit,  (c- 
cundum  giofT.  fencciitiam  ind.  1.  ica 
detnom*  6e  ind.^.  menmfjqiuam  iet 
4:;^yk^off.  finalisin  c.  ez4e|»Cio<*' 
iijetn)  excr*  deexcepcion.  quia  in  fjs 
ijo*  principalircr  rcfpiciunc  publi- 
Cam  vtilitatem  &  fauorcm,  potcll:  lu- 
dcx,  &:dcbcc,  ctum  ncminc  pcccnto 
oiticium  fuum  cixercere.  L  con^ruic» 
iGf.de offio.  pr^fid.  I.  (i  quis  iiiliioe.C; 
de  epifcop.fie  cleric.  cradic  magiftra- 
licerBarc^in  d.L4.$.  hocauccm  iudi^^ 
.ctum,num.i.  &  2..  ^cxn  tcrminisin 
quihusagimusidcmBart.in  d.l.filius- 
familias.  ^.vctcrani,  5.  nocab.  &  An- 
gcl.ibi  rf.  de  procuracor. 

Poceric,  icaque,  iudek^itftffiHd 
milieftl  tepellere  qut  procoratotid 
nomine  alicnam  caufam  agerc  ,  vcl 
defendere  incendic.  Quoducintclli- 
gcndum  eft  ,  dummodo  ante  litcm 
contcftatam  rcpellat  j  cotcftataeniin 


liccm  concef^acam  opponi  debcc.  i. 
Pomponius.^.ratihabitionis ,  iunfta 
glolT.  ibi,  &  Bart.  ff.de  procurator.L 
cxccpcionem.C.de  probac.  apud  nos 
Ord.liitfi.cicuL49.in  princip.  tL  §.%i 
cradic^lyc  in  d.L  ica'demum  >poft 
gloflr.tbi»  colum.  2.  Vanc.  de  nullicac» 
procefl*.  ex  inhabilic.feu  dcfc£b.  man-> 
dat.  num.  134.  &:  fcquenti,  gloff.d.^. 
vetcrani,  verb.  prxtcrmiirum  ,  &:ibi 
Angcl.  d.  num.z.  vbi  ootacfaculca-» 
cem  opponeodrexcepciooes  diIaco« 
titt  aded  lids  c^nceftacione  cermi<* 
nari*n  nect  iodCxqoi  anceapoifec, 
opponere  detnceps  poistc,  dicicquc» 
non  cfTe  cex.hoaffleliib  probanceffl» 
qu^m  cex.  ibi. 

Hoc  ver6  intelligendum  cft:  in 
illo,  qui,  &  fi  pro  alio  ad  iudicia  pro- 
CQtacor  confticai  noii  pofsic » pro  io 
camen  in  iodicio-comparere  poceft,' 
«niasmodi  eft  mfles «  &  molier  do 
qua  fup.  diximus ;  fi  cnfm  nec  pro  * 
alio,  nec  pro  fe  iniudicio  confiftcro 
pofsic,  vc  eucnic  in  pupillo,  &  fcruo» 
&monacho  fine  licencia  abbacis  fui» 
talis  etiaite  |mft  licem  oonceilatini; 
remooeci  poceft  1  nts  remooecf 
cancikm  poceft ,  Ad  etiam  lodicium 
eum  iHo  ancea  agicacum  rcddituc 
nuUum  ,  fecunddm  Barr.  in  di^. 
§.  vecerani  in  fin.  &  alibi  ,  vc 


iam.iicc  non  pecccic  iudcxillum  rc-   ccadidimus  fup.  Hcnc  &  exCepcio  fald 
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CAP.  DECIMVM. 
/D^Ti^rccuratore. 

PRocuratoriitn  ad  contradus 
vfas  frcqucntifsimus  vbiq;  cftj 
&  quia  iili  in  contrahcndo,n6 
proprianh  fed  alicnam  pcrfonam  gc- 
runt,  hunc  illis  intcr  pcrfonas  con- 
trahencium  vltirou  iocum  dcputaui- 
mus  i  in  quo,  &  ampHoris  dodrinx 
sratia,  &quiain  iudicio  quasi  cotra- 
nitur,  de  profluratorc  quoquc  ad  iu- 
dicia ,  fimul ,  ac  furamatim  agcmus. 
Quiavcro  procuratoriimunusagcro 
omncs  poffunttamad  cotraflus.qui 
ad  iudiaia/quibus  id  in  iurc  fpcciali- 
tcr  prohibitu  no  rcpcritur.quibus  id 

frohibitCi  cxtct,  inucftigare;opus  cft. 
tquidercligiofi,&  ccclefiaftici  fta- 
tus  dignitas  poftulabat,  vt  a  mona- 
«his,&  clcri«is,  tanquam  a  digniori- 
bus,  exordium  (umcrcmus, fi  dc  illis 
fup.c.^.vbi  dc  monachoru  contraftu 
cgirausjdiftu  iam  no  cftctcx  nj^.El 
de  filiofamil.diximus  c.t.n.f^.Et  do 
muiiere  eoniugata,c.7.n.pcn.&  vlc. 

I.  (^arc,liii^mod6omifsis,dequi- 
bus  in  fuperioribus  di£tu  (uic  quantii 
adprxfcns  inftitutum  fatis  fit,  prima 
liono  fe  offerc.quzftio  de  minore,an, 
fcilieel',  aliena  negotia  ptoeuratorio 
nomitic  ,3c  roandato  altcrius  gcrcre 
pofsit?  Et  quidcm,ad  iudicia  non  po- 
tcft  procuracor  cdftitui  minor  vigiAti 
<|cunqucannoTum,iujcta  tcx.in  c.qui 
generalitcr.^-vlcim.  dc  procuratorib. 
hb.d.  pcrqucm  hooita  intcr  omncs 
conuenit,&de  iurc  ciuih  probat  tcx. 
in  I.cxigendi.verfic^San^.iunaa  glof. 
ibj,  vetb.no  iniuftc.Cdeprocurator. 
Lminor,  iun^a  gloflf.vcrb.  non  eft.tf. 
eod.&  pluribuscitatiscomuncmtra' 
dic  Caid.in  l.fi  earatorem,vcrb.hune 
•ontraftu,  n.jtf.vcrfic.Notu  eft  cnim 
C.de  in  intcgr.rcftit.minor.vbi  &  nu. 
39.ctia  deiure  noftro  idcprobauit  per 
'Prd«  iib.  1.  tic.  j  8.^. un  aQCiquis,qu>( 
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in  nouiscft  fub  eod.lib.tit.  48.^.20. 

Sediurcnoftro  Regio  fufficereia 
roinoro  feptcmdecim  annoru  xtatc 
cflc  complctam,  vtprocurator  adiu- 
dicium  daripotsitiobfcruaUit  Thom. 
Valafa.ailcgat  10.  num.5).  tom.t.  pcc 
Ord.Iib.^.tit.^  ^.5.  inquo  taraen  cgo 
cum  illo  non  conucnio  >  quia  iu- 
ris  communis  corrcdioncm  per  ius 
TioftiiJ  Rcgium.vbi  no  rcpcritur  cx- 
prefTaifacilc  noadmitto;  aducrCo  ve- 
r6,corrcAioncrm  hanc  iuris  faltcm  in- 
diftinfte  noninduci  in  Ord.d.^.^.in 
vcrfic.Porem,  qucm  illcpro  caaddu- 
ciCi  nam  vcrfic.  hic  infpc^o^.  initio 
cum  quo  concinuatur,piane  loquitur 
in  filio,aut  libcrto,  procuracore  alte- 
rius  ad  ncgotia  confticuto ,  &  in  illo 
fcptcmdccim  annoru  a:caccm  cople- 
lam  rcquirit,vt  iniudicio,procurato- 
rio  nomine  efiTc ,  pofsit  circa  remad 
ncgotiu  fibi  mandatu  pcrcincntcmi 
atque  itaprobat  lexRcgia.quodpro- 
curatorad  negotia  c6ftitutus,in  iudi- 
cio  eftcpofsic  maior  fcptedccim  an- 
noru,vc  proouratorilliuscuius  nego- 
cia  fufccpic  circa  rcs  ad  fufcepca  ne- 
gotia  pcrtincnces,  quasi  id  in  confo- 
quentia  procuratorij  muncrisad  ne- 
gotia  veniat;nd  vcro  probai>qudd  in 
illa  aetate  coftitutus  ad  iudicia  procu- 
rator  dcputari  principalirer  pofsit;  & 
diucrfa  racio  milicat  mhoc^acrn  illo, 
vtcuiqi  facilc  apparebit}  atquc  idco, 
quod  in  illo  difpofuic  lcxnoftTa,  ad 
huno  exccdi  non  debet,pra:icttim  cii 
iuris  cdmunis  corredioncfecundum 
vulgarcs  traditioncs.  Duo,itaq>,cafus 
sGtdiftinguendi,vnus  dcprocuratore 
adiudicia,alrcr  dc  prorcuraTore  ad  nc. 
gotia  principaliter  conftituto,cui  pcr 
accidcns  ncoefrc  fit,  rcmad  n^otiil 
'fibi  commiftumpcrtinenTcm  iniudi- 
ciumdcduccre,  &in  hoc  dicendum 
cft,  pofrcprocuracorionomineidfa- 
eere,fi  dcccm  &  fcptcm  xcatisannos 
habcatjiuxcaOrd.in  caruiftoloquen- 
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tetn.d  tirul.p.  §.s.  vcrlicul.Porcm  jia 
alcero  ius  communc  feruandum  cric 
cLc.qui  generaUcer.f.vlctm.(leproca^ 
cat6r.Ub.^.  citi  aonucnit  Ord.noftra 
lib.t.titul.48.  $.  io.qua  Gonfirmatur 
prarccdcns  lencencia  &  interpretacio 
«dOrd.d.lib.3.tit.9  f  5.ver(ic.Porcm. 

Acque  ica,  poft  hzc  rcripca  inucni, 
praedidas  leg.Rcgias  mccliigerc,&ad 
concordiam  'reaucere  FtancifG.  de 
Cald.d.  verb*  huRCContraftU,nu.59* 
vcrnda  contmciom.  A  quo  camea 
diflentio*quatenos  Ord.  d.  iit.5>.  f  5. 
qn-p  in  antiquis  crac  iub  lib.j.tit.S.j^. 
7.  rcftringic  ad  procuratorcm  gcnc- 
ralitcradncgotia  conilicucum,qucm 
polTc  agerein  iudicio,cd(laCipercex. 
d.c.  qui  gcneraUcer»  in  prinoip.  nam 
pr«cerqoim«qo2id  tex.in  d.  c.  qui^ 
9eraliccr,in  princ.coil^.Regiania0» 
ccpcamiilc  rcfcrt.non  loquatur  de 
procucatore  minorc  viginti  quinquo 
annorum,Ord.d.cicul.5>  ^.^.(incvioo 
leocia.auc  diuinacioncad  procuraco* 
rem  gcneralem  reibtngi  nequtt  { 
qoiaeadem  racio  de.  qoa  Aip.  militac 
in  procoracore  ad  cercu  aliqtfod»  (ea 
ccrca  ncgocia  fpccialiter  confticucoa 
iohoczque  vcin  illo  accipicndaeft:. 

2.  Concroucrfum  vcrocft  in  iu- 
re,an  minor  fcpcemdecim  annorumi 
procttiasor  ad  oegotta  fiet^pofiit!  In 
qua  quxftione  contraiic  reperlontur 
opiniones,vna  ncgat,alceira  affirmac. 
Pro  negancc  videcur  cez.  ind.c.  qot 
gcneraliccr.  §.  final.  dc  procurarorib. 
lib.tf.cui  confonac.l.i^.circa  fin.cic.y. 
parc.  5.  fccundum  Grcgor.  ibi  vcrb. 
diez  y  (leccjvidecur  etiam  pro  eadem 
lenrencia  tez.in  l.fi  coUaAaneostdE  ibi' 
g1o(r.  fF.de  maDumi(r.vindi&.&cex.ia 
^.eadem  lege,  ver(ic.(inal.ia(lic.quib. 
ex  caufmanumitt.non  licec,^bi  giof. 
finaljsitatcncc ,  idcm  ccnccglofTd.l. 
exigcndi,verb.non  iniuftc-C.dc  pro- 
curacor..&  Alberic<ibi,  &alijcicaci  a 
i»ncb.de  iiiatrimoii.lib.5.dirpuc  4u 


nu.S.tom.i.  vbicamen  in  verfic.Scd 
mulcd  ccccius.concraiiam,  vc  vcriore 
probarper  iura  quac  allegac,&  comu- 
nem  reterc  ^  Alex.d.  I.exigendf,  ttxk 
nttllam,rcilicec,  certi  reqoiri  aeca- 
tem  in  procuratore  ad  negocia  ,  ifed 
comunercquemuisracionis  viu  gau- 
dcnccmfungi  poflrc;&  pra:ccr  cicacos 
abeo  communemcciamrcfcrc,&  fe« 
qoitor  Cald*d.verb.  hunc  concra&iis 
i1u.40.Ego  procommoiiihac&  yett 
fencencialcg.noiUaffl  ^oi^^^^iMk 
J.cic^.^.f .  loquitor  eoim  de  m^ptft 
piocuracorc  conftitutoadncgotia,in 
quo  tunc  dcmii  ccrta  fcpccmdccim 
anoorum  xcaccro  rcquiric,  cum  ,  vC 
mSdatoris  procuracor  in  iudicio  efife^ 
Dece(s£habec,fie  plao^  in(i^uans;ad 
flgSdaprocorarorio  tutmafpm^ 
extra  ilMUdom » citeriorisiMli||||i^ 
*  berem,auc  eciam  impuberem  racionidi' 
vtcntcm  afTumi  po(r€,ioxcacommtt* 
aem  fcntcntiam. 

Ad  leg,verd  Caftcllc  t^.circ^  fine 
d*tic.5.&add.c.qui  gcneralicer  $.fin»' 
qoiboi  contraria  opinio  probari  vii' 
decucrefpddentCald.d.nu.^o.Sach. 
d.difput.4T.Btt.8.  verfic  Nec  obftanc 
Quod  vcro  accincc  ad  diGtA  G. 
colla£tancus,&d.  ^  eadc  lcge^vcrfia. 
final.  quem  gloir.ibi  iocerprecacuria 
proeniamievadiiai^rif,  &tame  fep» 
temdeelm  woQtupb»  reqoiritor  ii| 
eoadoaiomdeqttoibi,qi|3dca  ratio^ 
&eprocedere,exiftimac  Cald.d.n.40« 
in  fin.quiaaliis  noncaucc  fibi  proui- 
dcbatminor  manumittcndo  fcruutn 
proouracoris  habcndi  gracia^qui  deco 
&  fepcem  xcacis  annosnon  haheret» 
€X  qtto  ittftamannmifiiionis.eanfiia6 
oriebacBi)!^om0»  pttio^ptaedldam 
iiiterpreutipiieWikptoettiacore  ad 
negocia  ,  ad  iura  illa  ,  quara  eciam 
fcripfic  glofl.in  d.l.  colla6baDcus,& 
in  d.l.minor,verb.non  eft,&&accibt 
nu.i.£de  proaaratpc&  tn  d.lxxigen« 
diaTfilb4IMI  Umt^  8&Bm.  ibimi.^' 
{t|  iiiftiiifd 
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fudinen  non  poflTc ,  fcd  magis  tcx.  in 
d.l.ncolladanctjs,  &  d^.cadcm  lcge, 
vcrficul.fi nal.de  procuratorc  ad  iudi- 
eia  neccnario  incclligi  dcbcre  ;  quia 
(eruuSjin  (cruili  illo  flacu  conninitus, 
procuracor  adncgotiaa  domino  (uo 
dcputari  licicc  potcd.ad  iudiciavcro 
non  potcft,vc  infcriiis  trademus;  ac- 
quc  ideoi  iufta  manumifsionis  caufa, 
quam  iura  illa  requirunc ,  vc  minor 
feruum  fuum  vindi£);a  manumicccrc 
pofsic,non  eracvc  ad  negociaprocu- 
racorcm  cumhabore  pofTcc ,  cum  tc 
infcruili  (lacu  mancnccm,  procura- 
toremadncgociahabereliciccpofrct; 
neoBarc.  rcfponHoIocis  cicacis  facif- 
facic^  qui  refpondet ,  iuftam  manu- 
mifsionis  caufam  \j\  eo  vcrci  ,  quia 
magis  cxpcdic,libcrumiam  effc£lum, 
procuratorem  ad  negocia  habere, 
quam  in  feruili  flacu  eondicutum ; 
quod  non  puto  fecurc  di£tum  ;  nam, 
quioum  procuracore  concrahunc,  il- 
lius  perfonam  i  &.condicioncm  noti 
attendunr,  fed  cius  potius  qai  illuth 
prsponit;  &  domino  magis  expccfir» 
€um  potius  procuratorcm  haberc, 
qucm  &  dominica  potefbtc  cogcro 
pofsit. 

Rcliquum  c(l  ergo,  vt  iura  i1Ia,a8 
lexi£Iia  fcntia,vnde  profluunt,dum 
iuflam  manumifsioniscaufamcxcm- 
plificant  in  proouratore,deillo  intel- 
ligantur ,  q|i  non  ,  nifi  manumifTus, 
procuratorij  muncris  capax  cfl,  id 
c(l,  do  muncreprocuracoris  adiudi- 
cia,  quod  in  fcruilcm  perfonamnon 
eadic,vt  benc  intelligebanc  lacob.do 
Are.&Oldr.  cicaci  a  Bart.vbi  fup.qui 
camen,  non  bene  inde  inferebanc, 
minorem  viginciquinque  annorum, 
fepccmdeoim  maiorem ,  ad  iudicia 
procuracorem  conflricui^pofTcconcra 
communem  ao  vcram  cocluflonem. 
Cur  vero  in  cafu  i!lo,in  minore  zca- 
te  conflitutus ,  iflius  muncris  oapax 
fic  I  vc  illius  saufa  manumitti  pofsic» 


ratio  efl  in  promptu,  ncmpc,  ipfius 
manumi(sionis  ac  lihcrcans  fauor.cu. 
ius  incuicu  mulca  in  iurc  noliro  con- 
cra ordinacias  rcgulas  l2pil!>jmc  fcri* 
pta  IcrgimuSi  adco  vc  prorcgula  cra* 
darur ,  quod  libertas  omnibus  rcbus 
fauorabilior  cfl.l.libcrtas  omnibus  ff. 
dc  rcgul  iur.Dicimus  crgo,&  non  te- 
mcrc,vt  puto,quod  hunc  inter  alios 
confccuca  efl  libcitas  fauorrm  ,  ao 
fpccialepriuilegium,  vtminor  vigintt 
quinquc  annis,  fcptcmdccim  maior, 
procurator  ad  iudicia  dari  pofsit> 
quando  id  in  caufacfl ,  vc  adomino 
raanumicrntur,alias  manumicccrcno 
valcnte,cum  dorainus  ipfc  minorfir, 
cui  idcirco,  finc  Icgitimacaufa  fcruu 
proprium  manumitccrcnonlicct. 
^   Et  ita  planc  intclligunrur  rcx.  ia 
d.I  ficolla£tancus,&  d.^.cadcm  IcgC} 
•  &  fic  intcUcdi  nullo  modo  obftanc 
communifcntcncia:  cradcnii,  in  pro- 
•uracoread  negocia  ccrcam  aliquam 
accacem  non  rcquiri,nccrcccpci(simae 
alceri  cradicioni  vcciusque  iuris  ,  fe- 
cundum  quam  ,  minorviginti  quin- 
que  annorum,  procuratorad  ludicia 
dari  ncquit  regulariter  ,  adeo ,  vc  & 
pofl  litem  contcflatam,cxccptio  mi- 
noris  ztatis  opponiilli  pofsic&iudi- 
cium  cum  minore  procuratore  agi- 
tatumrcddaturnullum^quod  vtrum- 
quc  communc  tradit  AIcx.  in  d.  1. 
cxigondi,num.zi.  &fequcnti,  laf.ibi 
num.17.Vant.dc  nulIit.proccfT.cx  in- 
habilitat.  feudefc6t-  mandac-  nu.i^j. 
Cald.d.verb.hunc  concradum,  num. 
\6»  In  quo  camcn  Barc.  fibi  concra- 
rius  vidccur  •,  nam in  d.I.minor,  nu.z. 
vcrficuI.Quacro  extra  glofl".hanc  fcn- 
tentiam  probat.  fcd  in  d.l.  exigendi, 
num.7i&:  8.tenuitcontrariam,quam 
glofTac  ibi  imponic  vtrobiquc,  candc 
ceuuit  Bart.in  l.iicec,  nu.    C.dc  pro- 
curatorib.  a  qua  tamcn  impof^ura 
glofTam  faluant  A,lex.did.  I.exigendi 
uu.ix.  ficalij  fccundum  Iaf>ibi  nu.i8. 
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Cxteriim,  vtcontrarictas  ifta  euite- 
tur,  &  vtraquc  opinio  concordctur, 
prima  dcbet  accipi  in  cxccptiono 
impubcri  oppofita  qui  pro  fe  in  iudi- 
do  oomparere  non  poteft ;  pofterioc 
depobere  incelligenda  eft,  qui  habec 
legitimam  perfonam  (landi  pro  (o 
iudicioiiasta  rerolucionein  tonra  tn* 
ditaro. 

4.  Illud  vcro  cxplorati  iuris  eft> 
minorem  laefum  in  eo  quod  vt  alce- 
rius  procoratorgeisic  fine  in  iodiciot 
fiue  extra  iudidnm>reftitationis  aa- 
xilio  vtinonpofre,cumdamnumin« 
deproueniens,  inillum.  qui  prorpo- 
fuit  eum,redundct,qui  fibi  dcbctim. 
pucarc  ,  quod  rali  ncgotia  fua  com- 
mireric.l.cum  mandato.  ff.  dc  mino'- 
cib.l.|.^.finalxttm  lcg.rcqucnti,8e  ibi 
gtofr.&  Doftor.  eod.  cituLCald.d.l.(i 
curacorem,vetb.lzfis,num  ;4.Quod 
tamen  fic  accipiendum  eft,  vt  non 
proccdac  quando  minor  cx  negocio 
quod  alicno  nomine  gefsit,  damnum 
pacicur,  vc  in  d.l.cum  mandato,  ver- 

*  iicul.Scd  fi  cx  euencu,  explieac  Cald. 
id.nn.)4.verfieol.Ex  quo,poftceUtof 
obeo. 

f .  Seruus  ad  negotia  procnracor 
cfTe  potefl,  ad  iudicia  non  pocefl,  vt 
fcripfit  glofTa  in  l.minor,  vcrb.  non 
cft.fF.dcprocurator.&ibi  Bart.  nu.r. 
&  in  l.exigendi,nu.^.C*eod.  £c  quod 
«d  fiegotiaattinet»alleganc  tek.in  I. 
•lertaamiff.eod*titul.  quf  tamcn  gloC 
ibi  verb.procuratorem,  diuecib  ienfit 
tntetprctatur.  Neo  fislum  proprius» 
fcd  &alienus  fcruus  ad  negotiapro- 
curacor  conftitui  potcft.  1. 1.  J.  magi- 

*  ftrum»  vctficul.  Cuius  autcm.  ff.  de 
Mefcitor.ad4.1.l.fedetfi  quis,  verfia 
•Facili  autem.  1.  ftd  etfi  pupillus.  §, 
linfll.l.idcmeric.fr.dttinftitbr;ad.  £t 
feruus  ipfe  ciutliteradione  mandaii 
non  cencbitur  ,  fcd  naturalitcr  tan- 
tum.quia  ciuilis  obligacio  in  illius 
perfonamnon  caditj  vt  tradidimus 
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fup.  vbi  de  feruorum  contra£l:ibus 
cgimus  ;  gcftavcro  per  cum  ptocu- 
ratorio  nominc  tcncbunc ,  &  doroi- 
num,ac  eum  cum  quo  contraxic,  fir- 
miter  obligabunc. 

€»  Quia  verd  (ecutts  legfcimam 
perfbnam  ftandi  in  iudicio  fuo  no* 
minenon  habcc.t.nonidcirc6.  ^.i.iT. 
de  iudic.  i.fcruus.C.cod.ticul.  tradit 
fiarbof.in  I  fi  iongius.^.fi  fiiiusfamil. 
num.8o.cum  duobus  fequcDCib.ftldo 
iudift  fie  in  l.):niim.^£roluMatilBi» . 
vbi  addic»neeconfeoticiitlNMiite6 
icruum  in  iudicioeflepofie>C|uiquod 
ad  .ius  Giuile  accinec  pro  morcuo  ha> 
bctur.l.quod  attinet.ff.de  rcg.iur.neo 
vcproouracor  altcrius  in  iudicio  con- 
fiftece'poceft)6acc.vbi  fup.6gin  Uic^C 
nu.j.C.do  proonrator.  mMilNiios^ 
BarboCd.l.).innm.f.  fltiftocafii  pt^ 
iBisratoria  exccpcio  quandocQnqn^ 
opp6nipoceft)&  rcddic  iudfcium  re« 
cro  nullum, fccundum  Barc.d. l.licet» 
num.  ^.vbihoo  pro  regula  cradic  in 
omnibus  qui  neo  pro  fc,nccpro  alio 
comparere  itfli^oiopoflbiiCyq^- 
inodi  cft  ieciitts»  feqnitoc  lif.  tl  i 
ftcans>8e  ind.  1«  exigendi  >  num.  17*' 
communemtradicVanc.de  nullitar» 
ex  inhabil.  ieadcfeft.  maitd'no.i|a« 
cum  feq. 

7.  De  muliere  coniugaca  dixi- 
mus  fup.c.7.  num.penolt.  6e  vlcim» 
iblutc  eadem  oaufii  eft » quiate  iddi* 
«io  pco  aUo  confifteco  neqdc.  1.  no* 
que  ficmina.  ff.de  proourator.  Lquia 
abfente.l.alienam.  C.  eod.titul.  I.fae- 
minxiunAa  glofT.magna  ibi  ff.dc  rc»  • 
gul.  iur.  &  pro  rcgula  ponic  SpecoK 
iib.i.  cicul.de  procuratore.^.  i.  num.  r, 
&  qua  quinqiie  lafi»  exdpit  In  qoi* 
toiunuecid  iil<il9ia  proditairiiceird 
pdtoH;»  ^liocbA)  prlmus  eft>fi  in  rem 
liiim  proeotatrix  fit  conftttata,d9 
quo  in  d.  1.  quia  abfence  {  fccundus» 
qnaiido  propsrencibusagero  impe« 
dids^liecalios  pfoeuracorcs  habcoti* 
K4  tWi 
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hus  agit.vt  in  1.  fqmlnas.  fT.dc  piocu. 
ratorib.  duo  cnim  copulatiuc  requi- 
runcuribi,  vtpro  parcntibus  fxmina 
iniudicio  agcrc  pofsic,ncmpc,c|u6d 
ilhfint  impcditi,&  quodnohabcant, 
<qui  corum  nominc  agcrc  pofsit. 

QuibuscxiflcntibvK,  circa  liberos 
idem  probandum  erit,quos  quoad 
hoc  parencibus  xquiparac  giofT.final. 
in  fin.  in  l.i.  ff.  dc  appellacion.  reci- 
piend.quiE  glorTa  communitcr  inccl- 
.  iigirur  de  libciis  pupillarem  ^etatem 
iamcgrefsis,pcr  Scribcnc,  in  d  1.  f«- 
minas,  &  in  d  l.alienam ,  fccundum 
Alcx.ibi.num.j.  &  vtrobiquc  ita  ("cn- 
jfitglofl.  proptcr  difficultatcm  tcx.d. 
I.a1icnam,vbi  matri ,  filium  pupillunn 
dcfcndere,non  permiuitur,quia,  fc!- 
Jicct,  in  ea  arcace  conftitutus  turorem 
habcredcbet.aquodcfendacur.  Quo 
i6c ,  vt  n  impuberis  cutor  abfit ,  ita 
^uodin  mora  pcriculum  (ic,nccalius 
cxiflac  idoneus  dcfenfor,  pro  illo  ad- 
cniccimater  debeac,  quiacunc  extat 
cccatis  impedimcncum  ,  &  non  cxcac 
<jui  pro  illo  coram  iudicc  compareac, 
qux  duo  requiruncur  in  d.l.f(^minas, 
vc  pro  parcntibus  fatmina  agcrcpof- 
iit}&:  illis  exiflencibus,  vciquc,  &  pro 
jibcris  agerc  macerpocerit,  fic  intel- 
]e£la  d.  I.  alicnam,  &  gencraliter  ac- 
ccpta  xquiparacione  parentum,&  li- 
berorum,  quam  pofuicglofr.  in  d.i.i. 
if.dc  appelUt.rccipicnd.&  tex.in  f.i. 
^  final  in  fin.  fF ad  Vclician»  vbiglofT, 
£nal.(ioincclligic. 

Tercius  cafus  eft,  quando  filioram 
tucelam  gcric ,  cric  enim  cunc  eorura 
.ziominc  in  iudicio  admiccenda ,  vc 
.probatur  in  ccx  parce  z.cxcr.  de  ap- 
pdlation.&  c.  ex  cenorc,  qui  fil.  fint 
legitim.  Qviartus,cum  agitur  pro  li- 
bcrtatefilij,  pacris,  vcl  viri,vel  con- 
fanguineorum.non  eiiiflente  qui pro 
«is  licigct.  I.j.  cum  vcro  ff.de  libe- 
ral.cauf.  Quincuscfb,  cii  profilioco- 
•«lcmaaco  appeliac  niulicr,ad  id«aim| 


&  ad  profcquend.im  appellacionis 
caufam  nominc  fiiif  admitcicurin  iu- 
dicio.I.  I.  vcrfic.  Scd  &,  cum  matcr.ff. 
de  appcllac.  recipierul.  qui  Vlpian, 
iurifconful.cextus  cranfcripcu.^  habc. 
turin  c.  non  folcnc.  i.  q^uael^.  cui 
addic  Specul.  loco  citato,qu6didcm 
£orrecric  pro  quolibet  cofanguinco» 
arg.tcx.in  c.cum  fimusjde  rcgularib. 
in  parte  dccifa ,  vbi  tamcn  hoc  noa 
probatur ,  vcaducrtic  Addit.  adSpc- 
aul.ibtd.Et  quod  marri  pro  filio  con- 
ceflum  efl  piccatis  incuicu ,  ad  fxmi- 
ms  alias  pro  confanguineis  non  c(t 
«xtcndcndum.  Quxiitur  verd ,  cuc 
fnatcrabinitioprofiliononaudiatAir» 
aum  &  tunc  .cadcm  piecatis  ratio^ 
camadmicci,fiiadeaC}&  crebrior  Do- 
^torum  racio  efl,  hoc  in<caufa.appeU 
lacionis  concedi,propcer  maius  peri* 
culum,  quodfccum  inuoluit,  cui  id- 
circo  plenii^s  ptouideri  oporcuic.Ui* 
^.fed  ecfi  quis,  vctficuI.Nam  vel  mt« 
gis.ff.de  carbon.  ed\£t. 

8.  Sunc  vec^,  vlcraprfedidos^ca- 
fusalij  inquibustradicur,  mulieroin 
pro  commodo  alcerius  ia  iudicio  in* 
cercfl^e  pofre,vidcliccr,  pro  pupillo  ia 
cafu.l.z.in  fin.C.de  ncgoc.gcfl.quem 
tox.  mirabilcm  reputat Barc.  ibi  nu.y.. 
&  duo  in  illo  fpecialia  concurrunc; 
primum ,  qu6d  ccfi  is  cuius  non  m." 
<erefl,in  iudicio  audiri  non  dcbcac,!. 
podhumus.  ^.fi  quis  ex  his,  if.  de  iti« 
officiof.ceflamen.  1.  illea  quo.^ifide 
teflamento.ff.ad  Trebell.  &  cunc  de- 
mum  cercius  audicur  in  caufa  inccr 
alios  moca,  cumeius  incerefb.  I.fi  fuf- 
pe^a.  ff.  dc  inofficiof!  ceflamcfic.  1. 
Ticia.£F.foluc.macrim.  camcn  fpeciale 
efl  ibi,vc  macercera,excranea,fcilieet» 
perfona,  admitcacur  in  iudicio  pro 
commodo  a}ccrius,quod  Batc.ibi  nu. 
vlcim.alibi fe  non reperire,fcripfic,  ex 
quo,cex  illum  mirabilem  videri,dixic 
in  num.prxcedence.  Sccundum  fpe- 
«ialccft>qudd  fjtauoa  incafuillius 
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tCTC.  admiccicur  in  iudicio  pro  alio»     in  quo  fola  rei  vcricare  infpcda»  re- 

mocis  turis  apicibus  ptocedendu  nr^ 
Cunc  cnim>quia  procuraroria  CKccp- 
Cio  dcapicibus  iuris  eil,  flcucilla, 
no»  pout  fjfe  drbiter  ,  iuxca  rcx.  inJ. 
fi  fideiufror.^.quxdam,  &  ibi  gloflf.C 
mandac.calis  cxceptio  mulicri  aiieni 
caufamagenciopponinon  potcritic- 
cundum  Archidiac.in  c.fcripcum.^. 
quxii 3-vbi  cradidicquod  in  cauHs  i^ 
quibus  agitur  dc  animarum  falucc,  vC 
puia,in  caufarcpccicionis  vfuratij.fif 
dccimaru,&:  nmiIium,quiaiQ  iilts  do 
apicibus  iuris  no  curatur,  c.dux  func 
ip.quarft.  i.  potcric  mulicr  prxdidta 
cxccpcionc  nd  obAancc  procuracrix 
cfre,&  aibicertquod  Archidiac.  ^\Ct\k 
fcquitur  DcG.in  I.i.nu.i^.iF.de  rcgul. 
iur.Tiraq  dc  lcgib.connubial.gloir.f. 
D.i7i.vbi  fingularc  dicit,&  Canoniftil 
incognitum,  qx  Roman.abeo  cicaco 
fingul.^S^.Tu  audiuifti,  Palar.  in  rc- 
pctic  c.pcr  veftras.^.  J4.n.6.vbi  Rom. 
cicac  nngular.7to,&  riu.^t  cradtc  ct 
Barc.ditfi  Bdciuiror.^.quarda,&  Bald> 
in  l.fi  pro  ca,  ool.final.C.  mandac.  U 
And.Sicul.in c.bonaiidc$,infin  excc* 
de  dcpodc.  apices  iuris  dici,  iblcAni- 
taccs  quasda  fcu  fubtilicaccs,qu£k  no 
gocij  vcriCaccm  noncangunc,  dequt- 
bus,inquic,  qu^dinconfiftorio  prio* 
cipis  non  curacur,quiacoraprinoip9 
magis  locu  habctmicasiquam  ricui 
iudicioru.vc  notancerdixicBald.  in  K 
ccfcripca  col.i-  verfio.Nocacrgo.C» 
de  precib.  lmperac.o£Fcrend.per  cex« 
quemallcgac.in  l.i.^.fi  quis  vlcro.fr.do 
quarftiomb.Quod  an  fupccmo  Senft^* 
tui  liceacagic  Valalib.de  iur.  cmphy(> 
q  £.nUbi7vverfic.Scoand6  acccnde. 

Scd^quodaccinccad  Archid.6(5e- 
quacium  opinioHeQi ,  recuruoi  ncui 
pucotpQiremulicrcmin  iudietoiqtjod 
rcm  otis  i  d  ris  ap  ici  bu  s  agica  t  u  r  ,a  1  i  cn| 
Gau{am  agero,autdofendcre  iquia 
tunc  militacracio  d. lialienamiG.dd 
pioiunsott  cuim. gonciali  illias  ttau 

tcguUi 


contra rcgukcex.l.alicnam.C  de  pro- 
curator.  cum  alijs  fup.ciiacis.  Qiiod 
vnum,&  alcerum  fpeciaIc,fauorepU- 
pilli  incrodu^u  cl1e,incelligic  Bart.d. 
|.l.nu.final.cuius  incclIedum,explo- 
iisali)s  fequicur  Alcx.  ibi  num.  i. 
cum  illo  craniirc  Rcliquos  ibidcmt 
afHrmac.  Acquc  ica,  fpecialisibi,vltra 
(upradidos,  cft  cafus,  in  quo  mulicr 
pro  alio  in  iudicio  ftarc  poccft ,  pro 
pupiIlo>ncmpe,ac  fauoreilliussquem 
etiam  cafum  nocauic  pec.Barc.iecu- 
cus  in  l.fxmin^c,  num.i^".  tf.-dc  rcgul. 
iur. 

p.    Scd  huic  inCcIIc£^ui  obftaC  d. 
l.alicna.  vbi  macri,  pupillifilij  fui  fuf- 
cipcredcfen(ionem,non  permitticur^ 
quia  hoc,  inquicvirile  eft  officium,Sf 
vlcra  fexum  mulicbrcm;cumcrgo  ibi 
pro  pupillo  no  admictacur  mater  iU 
iius,  mulc4^  minus  materccra  admicci 
dcbet;  &  quidc,nec  pro  pupillo  mu* 
lierem  ludioio  inccrciTc  poftc,  probat 
cxprcis^  cex.in  d.l.alieniiacquc  ideot 
quod  macercera  inccrfic  proeo,&ad 
vcilicace  illius  in  cafu  d.l.t.  foliuspu- 
pillartfi  aecacis  fauori  cribuendfi  ndcftt 
neo  iccm  neccfsicudinis  ratio  ad  id  in 
caufa  fuic  vc  aducrcic  Afcx.  ibi  in  Hn. 
cdcraPaul.  in  I.Ticia.fr.folut.macrim< 
Diccndu  cft  crgo,  fpccialicacis  causa 
in  co  confiftcre,qu6dmulter  fadum 
propriumdoGcrc  intcdcbaC,  nempCt 
ie  rem  pupilli  pt^opri js  fuis  impendi)s 
faccrc  paracam  fuiilc^  quiacrgo  fa^ll 
proptium  pr^ccndcbat ,  &  in  pupilli 
fauorem  docerc  incendcbac,quasi  de 
illo  bencconfcia  in  iudicio  admicti- 
Cur.Cui  reiprxftac  argumcncil  quod 
filidscradicur  dc  ccftimonio  fcrui  oir- 
ci  fadum  proprium  adhibcndo.  1. 
quxro,in  Hn.if.dexdilir.edid.l.inceU 
togari.C.dc  quzftionib. 

10,  Alius  cafusv  inquo  muliet,vt 
proGuraciix  alccrius  iu  iudicio  copa* 
tcco  pocc(l»cft,cuaiiniudiciiiule  c(V, 


Digiti2?eci  by  Coogle 


2o6         L.Ex  hoc  iure.ffJe  iuflit.O'  ift)\  2*p. 

rcgula,&honeftacts  rano,aci  qua  ie(-    ncs.vc  ad  przccdencc  obfcruauimut. 


pcxit  Impcracor.in  l.maricus,  cod.cit. 
vcncc  pro  rebus  fuis  mulicrcs  in  iu- 
dicio  comparcre,  dcccns  pucarcc,  ca- 
fnccii  cunc  hoc  iliis  hccac,  nc  rci  ({ix 
dccrimcncu  paciancur;qua  racioncin 
rcm  pcopriam  procuracrix  cflc  po- 
ccft  d.  1.  quiaabfcncc.C.deprocurat. 
<}uiacunc  non  alicnam  rcm ,  (cd  pro- 
priam  gcrit,vt  circamilitem  rc(pon- 
diclmper.in  l.qui flipcndia.cod.ticui. 

II.    RurfuSjhmitacur  rcgula  prr- 
difta.vcnon  habcac  locum  iniudicio 
voiucaris  iunrdidionis,ad  quod  ma> 
licrcm  procuracriccm  dari  poiTc,  no- 
Cac  3aid-pct  ccx-ibi  in  I.i.^.iliud  quo- 
que.Ccommun.  de  manumifsionib. 
quem  fcquuntur  Dcc.  m  d.l.i.nu.i^. 
Tiraq.  d.gioil-j.  nu.  171 .  vcrfic.Quin 
«tiam.  £aauccm  voluncariz  iufifJi- 
^ionis  func.quae  inter.volcnccs  agd- 
tor,vc  tradicgloff  i.in  I  i.ff.  dcoffic. 
proooniul.  Ad  quorum  cxpcditiono 
xnulier  pro  illis  quos  ncgotium  tan- 
gicooram  iudicc  poccrit  comparcre» 
rccunddiu  prxdidam  Bald.  lcnccn- 
ciam.Quxcamen  ftabili  fundamcnco 
non  nicicur  •  ncc  cnim  illam  probac 
Ccx.hi  d.^.iiludquoqucquialoquitur 
-incaru  fpcciati,vcaduerticibi  AccurT. 
in  gioiT.t  &  Tiraq.  ioco  pcoxirr>e  ci- 
taco.Porro.raiio  iJlafcruandz  hone- 
llacis  ac  pudiciiia?,  obquamrnuiicri, 
alienanegoriam  iudicio  pcrcrad:are, 
intcrdiciturilj.^.fcxu.fFde  pofhilad. 
locum  quoquedbi  vcndicac  in  iudi- 
ciovoluntaria;  iiirisdidionit.qtiado) 
Ttt  pcricqucndxobtentu,  qoancum- 
cuhque  rcmota  parcis  concemione; 
conucncibus  vrroru  ac  iudicio  incer- 
cflc,necdre  liabct.  Vndc.cnm  incer 
vcrumque  cafum>vo1unrari£,nempc, 
«c  oonccnciofz  iurisdidionisvlcgum 
diftindio  nonrepenatur,nec  <iiucrfa 
tatio.rmo  caderain  vtroquc,  eodem 
iurcBf  non  diudc(b,vccrque  deccrmi- 
«undus  crit  ittXQi.vttl2accs-  cradido^ 


II.  Quia  vcro  mulicV  profe  in  iu. 
dicio  coparcre  poccft  ,  procuracoria 
cxccpcio  illi  antc  litc  contcftata  op- 
poni  dcbcc,  &Tion  poftca  fccundum 
glofl".in  1.  ica  dcmu.C  dc  procutacor. 
&  Bart.  doftrina  in  l.licet,  nu.j.cod. 
tir.  vbi  in  muliere  cxcmplificat,&  in 
l.filiusfamii.^.  veterani,  infin.  ff.eod. 
laf.d.i  aiicnam,  nu.i.vcriicul.Quartd 
limita,  Vant.  denullitat.  proccd.  CJC 
inhab.fcu  defcd.mandat.num.  154. fiC 
fcquent.  Barbof.  in  I.  cum  pr«cor.^, 
final.nu.£^<?.fFdc  iudic. 

15.  Ad  ncgotia  vcromulicrc  pro- 
curatriccm  dari  po(rc,nulla  dubitatio 
cft,vt  ccnet  gloir.magna,in  vcriic.Ite 
cxtra  iudictam  i.i.ff.dc  rcg  iur.&ibi 
Bart.pcr  ccx.in  i.  j.  vcrfic.  harc  vcrba» 
ff.dc  ncgor.gcft.vbi  idcmccnctgloin 
vcrb.non  dubitatur,Dec.d  l.i  nii.T^, 
vbi  air.idcm  tenerc  Aiber.  &  Do£toT% 
ind.i.alicna.C.dcprocurator.Si;  Abb. 
in  €.cumdile£la:,nu.i7.dc  confirmar. 
vtii.velinucii.tradic  Tiraq.  d  glofTy» 
nu.r^i.&probaturfenccntia  ifta  inl, 
fcd  &  fi  quis.     parui,  ff.  dc  fnftitor» 
adtion.i  idemque  §  (icuimandaucro, 
vcrfic.  &  idco.  fF,  mandac.  &  rarionc 
c6probatur,<quia  mulicr  cotrahcndi 
capaxcft,'&  cx  omnibus  corraftibus, 
exccpca  fidciufsionis  caura«alijs  effi- 
oacicer  obligan «  &:  alios  obligarc  iibi 
poceft,iddrc6,  cum  mandatij  ad  ne- 
gdcift  fufciperc.prohibicano  rcporia» 
tur,qui  iuris  gentium  contraduseft, 
fufciperc  vtiqne  illud  potcrir,  &  fuf-  ' 
ceptum  adimpicrcexcoqucperindd 
ac  mafculas  roandaci  a^ione  obli> 
gatamancbit. 

14.  Hoctamcn  vltimu  dif^ficulfa- 
ccm  patitur  cx  co,  quod  muHcr  pro 
alicnacaufa  &  vtiiicarc  nulio  modo, 
&:  nullo  ex  contraftu  obligarf.effica- 
ciccr  poceft  Velleiani  Senaruscon- 
fulci  prxfidio  cuta.  1.  i.  f  flnal.  ff.  ad 
Yclleian,  cam  alijs,  vnde  vidccur, 

iiiam 
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illam  mandati  adlionc  obligari  non 
poHc.cx  mandaco  mandancis  canciim 
gcacia  (urcepco ,  qui ,  vc  fctqucncioc 
vontfahcndi  mandati  modust  ante 
'•liosa  lutilconrulc.rcrtbtrur  in  l.i.jfF. 
mandat.&  tranlciibicur  ab  Impcr.in 
princ.inftic.eod.ticul.Scd  rcfpondcn- 
dum  cft.mulicrcm  ex  rufccpco  man- 
dacoobligacam,  camccfi  iUudmadan- 
tis  rantum  gracia  ri^fcepiQct.pro  alie- 
lia  eaofa  obHgatam  non  repcriri>red 
4Dagis  ptopriam ,  U  ftifto  proptio 
brtam  contraxifle  obligacionc,  quia, 
ncmpCi  furccpti  mandatilcge,  culpa 
fua.aucdolo  no  adimplcucrit;qucad- 
modu  oblig.itur .ncgocioru  gcftorii 
adtione.quandorinc  niandaco»alienis 
lc  negpcijs  immiicet  41110$  tantikhi 

Satiacuiusresagitnr  d.  1.  vecficnk 
zc  verbas  fic  ergo,&  c^m  ex  man- 
dato  geric,  mandaci  a^bione  cenetur 
d.I.fcd  ccfi  quis.^.parui»  d.l.  idemque 
^.li  cui,vctric.Etideo. 

15.  Militis  armatx  milicix.&  c(- 
leftis  miiiti^  militis ,  quod  ad  procu. 
■ratorittmmonusfltrineceadero  caoik 
'^ift^quia  nec  hic,  nec  ille  ad  oegotia» 
-aot  ad  iudicia  procurator  confticui 
-poccnr^vcin  armato  miliceadncgoiu 
prohibiro  prohat  ccx.  in  l.  mili- 
^n.C.decondid.obcauC&  in  l.mi- 
|fees.C.de  looat.  U  «d  i«dicHu)Jfilids» 
^fiKnilias.^.  feteranl,  l.neque  f^minii 
^j;dc  procurator.  1.  miliccm.  C.  cod. 
-Cicul.  quibus  in  Ipcis  gloif.  cxleftis 
'quoquc  militiac  miliris  ad  candcm 
mcminic  prohibitioncm  ,  &gIoiI".  in 
-  Auch.  de  fandiGim.  epifcop  §  alium 
Mcmi/Mi^toanfircoUar.p.  Ecalias 
4P{pe-dirpo(itami  iii'  vnb  exceciditor 
^«alcerum,  &  de  vDoad  altenimnft 
Jiciuilis  eft  argomencacio.,  vc  pef 
iglofT.iri  l.milcs.  ff.  dc  rc  iudicat.  qux, 
priuilcgium  dc  quo  ibi,  &  in  I.  itcm 
,tn;les,  eod.  licul.  nc  ,  rciiicecmiles 
dtoi  qoam  &cere  {>o{sic,  creduoti- 
^lpiiiiftrolaece  oogatur,ctianiii  loi^ 
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licc  cxlcftis  militix  locum  habere, 
fcnplitjquod  communiccr  ccnccur  i 
Bart.&  ali)s  in  d.  1.  milcSjlccundum 
Alex.ibi,nom.  $>IaCii.  Rip.  7.'  iden 
Cenenc  Abb.&  communicec  Scrtb.  ia 
C  Odoardus.dc  rolucionib.&  alijs  ro- 
latis  fcquitur,  &  declatat  Cooac.  lib^ 
2.  variar.c.i.  nu.5>.  ,> 

kem  priuilegium.  1.  ftipcndia.C» 
de  exccuc.rci  iudicac.  vbi  ccx.  probaiib 
ioodagiofr.final  ibi>  qu6d  in  mili. 
tom  ftipendijs  fententia:  exeoutio; 
fierinoo  dcbec  nifi  prids  boni^  alijfi 
cxcufsis ,  ad  clcricorum  prxblrndas. 
cxtciuiitglofr,  I.  ibi.  Ec  hocquidem 
fic  inteltigcndum  cft  tam  in  milice» 
quam  in  clerico,  vc  illis  deftipendijs» 
ic  rcdttibus  praebendarom«  reltoqoa* 
tor  vtide  viuere  poistoc,  ficqod  inceln 
ligiturtcx.  in  cap.  pcrucnic ,  de.-fidfr- 
iudurib.  tradit  Rip.d.I.milc$,num.8. 
Couar.d  cjp.i.num.9.  Etgcncralc 
eft.valcrc  argumcntum  dc  militc  ar- 
macx  milicix  ad  mihccm  cxlcftis  ,  vc 
per£uerard.  inlocis  legalib.Ibaia* 
Scrtbb.iD  d.  I.  milea»  vbi  Bart.  dicit 
gloftibi  mence  tenendam,  &  fignan- 
dam  eifc,  quatcnus  xquiparar  arma- 
cx,icgaliS}  &  cacieftismilicix  miliccS}. 
communcm  ccftacur  Alcxan.ibi,  m 
prmcip.  &  poft  eum  num.  5.  adfin.. 
flddit  lafibid.  no.  14.  qudd  etiaiiv-itt 
exotbitanribas  lictta  eft  exteotid-do 
milice  armacx  miUtix  ad  roiliieiBi 
cxleftis;  ad  quod  allegac  glofT.qoain 
dicirnorabilcm,  in  d.  I.ftipcndia,^ 
glofl.in  I  fi  vc  proponis.Cdc  rci  ven- 
dicat.&  tex.in  cap.degradatio^^.i.tt. 
tbi  G^oiiaian.  ad  bcse  nocameoi>  d#. 
p«n^;lii>r.-  €,  qood  inteUtgenibiia. 
eft»  diunmodo  dtuerfa  iitio  fiiKflt) 
vtrumqoe  dioeffiiai  ios  .ap».  fiuk^ 
dcat.  T 

16.  In  propofico  autcm,  paritas. 
racionis  vtrunique  a  procuraadi,  of- 
fictocceimoueti.ecenimDeiAitHiti  for 
rftBfa<ffariilari^fliftllirnnafl^*i"*- 
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i8.  Infcrcur  fecundo  ad  fencen- 
ti.im  glonr.i  ind.l.itadcmum,&  in  d. 
^.vcterani,  vcrb.  pr^ccrmifTum,  ira- 
dcntis ,  parti  non  opponcncc  pollc 
iudioem  cx  oflicio  fao  ante  \tttm 
sonteftatam  niiUtem  4  procucando 
lemotterej.nam^qaanuis  tadexnoA 
poisic  oflicium  uiam  iropercire  ad 
priuatam  vtilitatcm  partcnon  poftu- 
lantc.  I.ad  pcrcmpcorium.  ft.  dc  iu- 
dic.  i.  4.$.  hocautem  iudicium.iT.de 
damn.inteft.l.iam  camen.  penuic.ff. 
|udicat.folu<  8e  exglofll  vetb.  eum»  in 


Z09 

pellere  ex  offido  fbo  >  quemadmo* 

dum  nec  parcc  opponentc  tufic  po- 
tcft,  vt  rradit  gloll.  iii  d,  §.  vcrcr^ini, 
&  Angcl.jbi  num.z.in  pimcip. glofT.  " 
ind.  1.  itadcmum,- quam  ibi  Saiyccc 
numer.  4.  (ingularem  dixit ,  8t  ex 
ea  notat,quod  terminus  prsefixus 
patti ,  iudici  etiam  prsefixui  vide* 
cur. 

19.  Pocefl  vcro  procucatoria  ex- 
ceptio  militi  opponi  antc  liccm  co- 
tciVaram  ,  &  non  poftca  ,  cx  rationo 
de  qua  fupt  &  quia  procuratotiaeX^A 


\'Ac  pupillo.  meminifle.  ff.^e  nou.  ceptio  >  dilacoria  eft ,  &  idcircd  aote 
oper.  nunttac.  notacibiBac]t.num.t.  /  licem  conceftatam  opponi  debet.  1 


Iar.7.&  in  caufa  ad  quam  miles  con- . 
ftituitur  procurator  ,  priuata  dun- 
taxac  vertatur  vtilitas  mter  ipfos  li- 
tigantes,  tamen  quia  ptotiibicio,  do 
qua  s^icuctn  penonamilitis»ob  pu-^ 
blicam  cattlamt&  iauorem  i  lege  in- 
duAa  fiiit»  vt  dixtmus,  poterit  iudex 
ex  officio repellere  militem  a  limine 
iudicij  ,  qui  procuratorio  nominc 
alienam  caufam  tradarc  intcndir,  fc- 
cundum  glotr.  fcnccnciam  ind.  1.  ica 
demum,  &  In  d.f  Veterani,  qotmie- 
ti^ca  eftgio(r.  nnaIisine.exdeptio- 
nem»  extr*  deexceptioo.  quia  in  ijs 
«|ius  prineipalitcr  refpiciunt  pu1>Ii- 
<jam  vtilitacem  &  fauorcm,  poceft  ia- 
dex,  8cdcbec,  etiam  ncminc  pctcnto 
offtcium  fuum  cxerccre.  L  congruic, 
ff.de  offic.  pr^nd.  I.  (i  quis  in  hoc.C* 
de  epircop.flc  clerte,  ci^it  magiftra- 
licetBactwin  dA,4,f,  hbeejitem  iudi- 
.l:ium,  num.i.  &  1.  &  ii\termtnis  in 
quibus  agimusidemBart.in  d.I.filius- 
famiiias. $.vecerani,  5.  notab.  &  Aa- 
gel.ibi  ff.  deprocuracor.      ■  ' 

•  Pocerit,  icaque,  iudex  ex  officio 
inilicecn  tepmi^-  qtti  procoiatorio 
nomine  alienuiB^liram  a?ere»vel 
defenderc  incendit.  Quoducinceni-r 
genducn  eft  •  dummoao  ance  licem 

conccftacam  repellac  j  coccftata  cnim 


Pomponius.  §.  ratihabitionis  ,  iunfta 
gloflT.  ibi,  &  Bart.  ff.de  procurator.K 
cxccptioncm.C.dc  probat.  apud  hoS 
Ord.Iib^*j.cicul.4^.  in  princip.  &  ^.2,. 
tradit  Salyc.  in  d.l.  ita  demum  ,  poft 
gloflf.tbt,  colom.  £.  Vanc.  de  riulltcac» 
procefl*.  ex  inhabilit*(ett  defe£b  m » n  - 
dac.  num.  134.  &  fcquet^ti,  gloH.d^. 
vctcrani,  vcrb.  prxtermiffum  ,  &:ibi 
Angcl.  d.  num.i.  vbi  notat.taculta-* 
ccm  opponcndi  cxccpcioues  dilaco<' 
cias  aded  Utts  cbnteftatione  teirmi- 
nari»vt  ne«s»  iodlxqtti  anteapoffec» 
opponeredeinceps  pofsic,  didcqoe* 
non  efle  cex.hoemdius  probancem* 
qulam  tcx.  ibi. 

HoG  vcr6  intclligcndum  eft  in 
illo,  qui,  &  fi  pro  alio  ad  iudicia  pto- 
curacor  confticui  non  pofsit » pro  fe 
tamenin  iudicio-comparerepoceft»* 
Ottiusmodi  eft  miles  ^  U  mulier  de  . 
qua  fup.  diximus  ^  fi  enim  nec  prp ' 
alio,  ncc  pro  (e  iniudicio  confiftero 
pofsicvt  cucnic  in  pupillo,  &  feruo, 
&monacho  finc  licencia  abbacis  fui, 
taiis  cciam  poft  licem  conceftacam 
cemoueri  poteft  )  nee  CemouetC 
>  taot^Di  poteft  (IHeciam  iodic^ttai 
eum.  iHo  antea  egiutnm  reddicuc 
oullum  ,  fccundiim  Barc.  in  dift. 
§.  veterani  in  fin.  &  alibi  ,  vc 


iam  lice  non  pocecit  iudcx  illum  rc-   cradidimus  fup.  iicuc  &  exccpcio  faifi 

S  pro^ 


■   Cap,  X.  'De 

curatoris  in  hoc  cafu  ccncc  >vc  ,  ccfi 
fubdrtutus  rc  intcgra  prxmoriacur 
fuperdicc  principali  ,/ubfticutus  ma- 
ilcac,&  cdnaiflb  fibi  mandaco  vci  icQih 
pefiiCtVttiadidimasTup.  i.part.verb. 
J^|M<Mn£Minu.48.  &  poftea  ijsdem 
vecbiSDoftris  indiuidue  idem  rcriptii» 
auc ctiam cranfcriptum  legimus  apud 
Pha:b.dccif.8o.nu.ii.&  fcqucti.  Nc« 
hoo  cantum  quod  ad  proouracorcm 
fobfticucum  percinec ,  fcd  &aliaqu2 
tfitci  oBdinariam  >  &  delegacam  ia- 
riidiftionem  fcribimos  ibid.ex  0.41. 
dumadhuc  opus  fub  prarlo  manere^ 
in  lucem  prodita  vidimus  d.deciHon. 
Phaebina  cx  n.j.vcrfic.Scd  quiahxc, 
vfquead  Hn.Sed  quid  mirum/i  Phx- 
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bus  primo  oricns  qnx'adhucintenc- 
bri^  crant fub  ccftoTypo^raphi,luco 
fua  palam  fcccnc  ?  Pcr  idcm ,  fanc> 
tempus,&  in  ofHcina  eadcm  rcm  ilio 
agcbac,  fcd  locem  priiks  adeptus  cft| 
&'c|oid  mirum  >  fi  Ph^bus  eft )  Nea 
Ver6  hoc  dico ,  quati  przripiencem 
accufans/ed  me  mecipfum  cKcniatMf 
nc,dumidcm jpcridcm  apud  vtrunhi- 
qucLcdor  offcnderit,  mc  fcripraab 
iilOjAuthorccacico  cranfcripfifle,  rc* 
puteC)  quod  meimoris  ndn  e(l» 

Limitatiooes  alias  prqdi£bi  con- 
dufio  pacitur»  circi  quas,  qbia  ad 
pr^fens  inflitutum  noftramnonica 
pcrtincnt,mad6  non  immoramuf» 
£c  hxc  dc  pcrfonis  contrahcncium. 


•  j. 


a. 


De  coouemeDtijs  contra<9uuin.  . 

CAP.  VNDECIM4 
Qomenientia  prima 

S  V  M  M  A  R  I  A. 


omm  Dd  <ypiairar  in  fiAtkU  'm" 

\Jhitmentts ,  in  quo  facienda  funi 
mnid }  qu9dfMns&  bumMtth- 
teris  froiitSeh,&  Ufrikui  ru^iu, 
Omim         9tmfii»  iritidt  n^httnimUt 
fetudum  Mliqm^tSmuniter  (otrmutenetur» 
Pejl  diuimtiQminif  inuHdtionem^cotr^flut 
nomen  o^rimitur  in  tniti»  infirkmentif& 
■  itinMuiuKt  ^t  >  iuitit  wnnM  tnfiniiiiitttr^ 
ttifiienttma  pofte4miifftnmi»iBimw0' 
tur*  repugnent* 
Annus  ctlebTationis  ctntrdStu  deeLarm  df 
kttininftrumeniiiilSteitiiuimtDniuiiiii'^ 
numerMndut* 
JHtUIUunnusincipit  aiiMtali  Domnico  \  & 
tntOnunciJionisdus,  mutanm  dtesttm» 

j|  Mrdctfmt  mitiqmtit  dmimi 
(onfueuerat ,  &  illa  tri^inti 
JHatalem  Domini  wau^it* 
AmttrSa^ntMit  tAjltrs  ^Mm^'ttfirii,&, 
quaoh  cauta,&vnit  Aersfi  HSk^traditur^ 
IndilHo  in  injhumtntif  apptmnrfti  jtlUi 
[mtudtftmrtrfdmnefi^ 


II* 


«4* 


Tanptrit  mifiit  fi^  ttntrtHum  tlUMt 

inpublico  inftrumento,  fecundum  commu* 
nem.Etquid  dtiurt  SJjpt  Jji^dtitp 
tM.fequmi» 

frtkunt ,  ttmptiii  tmifitmm  ttmrdSm^ 

non  fitiart.necinftrumentum  dt  tlkgeftttm» 
Lecus  contraSus  in  inftrumento  ell  dtclaranm 
dui,&etiam fpecidlu  Item  ttd  in  quo  tonft" 
tiuu  u^timtiuuum^iutuiikm  (tmmitm^ ' 
1|*   De  iH^uttudine  iniu(ente,qutd  itiftrumentn 
faleat  absq\  deddrdtitm  lt(i  i»  qutc^tMt» 
fr»bdtur,neciuri  ctmmuiUtme  mi* 
tum  tft  imiSitrmummjin  qut  uuM 
auvbi  faRtim  fuit,  non  eft  deftgndtus ,  m- 
telleaa  Otd.  lib  u  tituU  80.  ^.7.  tt^md 
tmiffotocogeneric^tnu.ty&idt   '.'  *' 
Scrifittirk  priudtd  WUrdHiU  fd^  dh^ 
ten^t.&locidectiirdtttne. 
Homina  centrahtntium  in  initio  fcrtpturd 
funt  f(r^>eMdd ;  aec  ahbreuiatim  fcriptd  rk*, 

tl. .  1^im9iHdtiu.»mrdamJiiupdrted!'i4, 
twtim  fcrtptmdimiKitmur  mi^^i^Mi^i^ 


t6. 


»7 
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L,Ex  hoc  iure.jfde  Iunit.&'  tufl  t.p. 

lcriptum  fic  ,  cutn  pcr  omnia  fit 
inuocatio  Sanfti  Nominis  (  quod 


C  A  P.    X  I. 

^e  couenientijscorUra&uH, 

Conucnicmia  priraa. 
Delnitioy  &■  prafatione 
communi  contraBuum  qui 
in  Jcriptura  publica 
celehrantur. 


I. 


Ifodcperronis  cotralicn- 
tium  ,nunc  ad  rcsvcnia- 
mus,  idcft,  adcontradus 
iprosr&antcquamgencrales  quasda 
mtcrcosdiuifioncs  ,  (cu  diffcrcntias 
ponamus.c  rc  cnt,  vt  nonnulla,qu2 
communia  funt  omnibus,  prxmitta- 
mus.  Prim6-crgo,vt  in  nomincDci 
incipiaraus  ,  quod  cft  bonum,  &:dc- 
€cns  principium.omnibuscontrafti- 
bus  qui  in  fcnptura  publica  cclo- 
brantur,  communc,  &  vfu  frcqucns 
cftinitiumhoc,  InnoTKineDeitAmen: 
quod  adco  vbiquc  confuctudinc  rc- 
ccptum  cft,  vt  intcr  alia  inftrumcnti 
pttblici  folcmnia  hoc  a  Dodoribus 
primo  locotradatur ;  dcquoScribb. 
in  ci.dc  fid.inftrumcntoT.&  in  ruhr. 
If.dc  nou.opcr.nuntiat.  Spcculat.  tit. 
de  mftrumcncor.  cdit.  ^.j.mcip.Brc- 
uitcr  commcmoremus,  numa.  &  j. 
Barr.  in  l.fiquis.^  fi  initium.  nu.y  .ff. 
dc  cdcad.Fab.in  princ.inftitution.ad 
fin.ny.3.  loan.dc  GrarTtrad.  dc  fub- 
■  ftantialib  procurator  ^  i.  num.i.  vbi 
inquit.quodiftudcft  primum  rcqui- 
ficum  in  omnibus  inftrumcntis,  & 
quod  communitcr  apponi  cofucuic, 
licctdiucrfimodc,  quiaaliqui  dicur, 
Jn  nomme  DontintiK^men.;i\ij,In  nfimi- 
ne  Domtni  nofiri  lESF  Chrifti ;  alij  ,  In 
nomine  Jin^d  &  indiuidud  Trinita/is; 
quod  obfcruauit  Specul.  d.  num.  z. 
&  nibil  rcfccc ,  hoc>  auc  illo  modo 


intcndicurj  inquo  facicndafunt  om- 
nia.iuxta  ilhid  ApoftoUadCollofl".). 
Omne  quodcunqiie  fdcitis  in  i/erhfi,  Mt  irr 
fpere ,  omnia  in  pomirte  Domtm  mflri 
Sefu  Chrim  fdci/e  ,  grsitds  dgenles  De», 
rcpctitu  10  c.non  liccat,  z^.quacft.f. 

Nccquidcm  dc  hoc  facris  folum- 
modo  litcris  inftruimur,  quibus diui. 
ni  Nominis  inuocatio  (spc  inculca» 
tur  ,  fcd  ■&  humanis  ctiam  qpnftitu- 
cionibus  in  id  ipfum  crudimur;  fub 
haccnim  duiiniNommis  inuocatio- 
ne  cxorditur  Impcrat.in  inftitut.fub 
cadcmin  1.  z.C.dcoffic.pratfc^t.pra:- 
tor.  Afric.vbi  glonT.notat  pcrtcx.ibi, 
in  nominc  Domini  eftc  incipicndu, 
candcm  monct  idcm  Impcrat  luftm. 
in  Auth.dc  arm  in  princ.collat.6.  vbi 
ctiam  notat  Accurf  &,dcnique,phira 
in  propofitum  pic  &  crudirc  lamcx 
facris,  quam  ex  humanis  htcris  addu- 
cirnouilsimc  Luf'tanus  noftcr  Fran- 
cifc.de  Cald.in  comcncar.  cmption. 
&  vcndition.c.uex  nu.i.  vbi  hoc  mo- 
nbus  rcceptum  cfte  ,dicit ;  quod  & 
gentilium  Phiiofophorum  tcftimo- 
nio.Platonico  prarfdrtim  cxornat;  vt 
nicrito  cxiftimarc  dcbcamus ,  lauda- 
bilcm  hanc  notariorum  confuetudi- 
ncm,  hodicin  loto  OrbcCbriftiano 
vigcrc;  antiquitus,  namquc,  notus  iti 
ludaca  Deus,&  in  Ifracl  magnum  n6- 
rocncius;hodic  vcro.a  fohs  ortuvfq; 
ad  occafum  innotefcit  laudabilc  no- 
men  cius,  quando  in  omnem  tcrram 
exiuit  fonus  eorum,id  cft,  Apoftoloru 
&  in  finesorbis  ccrrae  vcrba  corum. 

z.  £t  adeo  quidcm  comuni  vfu, 
confuctudinequc  gcnerali  hoc  ob- 
fcruatur^vt  inter  inftrumeritorum  fo- 
lcnnitatcs ,  h^c  antc  alias  a  Doftori- 
bus  tradatur,  vc  fup.  diximus,  atiqui- 
bus  tcnentibus.omifsionem  iilius  vi- 
tiarc  contra£lum;quod  inarduis^per- 
pccuisq^  inftcumccis  yifus  cft  fentiro 

Spccul. 
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Sp«cflkfl:fit,fiiiin.s.:dicens,  qoddin  rafeft  Mafcard»  MiuUoi  fecQCus  <)• 

Jblifempereftapponendapr^fataiii-  probacion.qu«(t6.num.84.  vqIwiij»  • 

uocatio  ,  c[ux  in  minonbus ,  &  intra  Cxtcrum  >  valcat  a6lus,  id,  napijqil^^ 

brcoc  tcmpus  dcteduris  omitti  po'  cum  communi  agnofcimus-,  (cd  bo- 

ccftjlubtlit  tamcn.quod  &'in  his  ap-  nis.vtiqut-.prc^ualct  aufpicij<;,cuius  ia 

poni,dcccnse(l}eandcin  rcnccntiatn  nomincDomuu  ptincipjum  ciX^  vc 

<eiietexpre(s^  Felia(i.eap.i.  ]iiinlw&»  enim  aic  Imper.  In  Au(t)..^)t|o(nod4 

ver0d&L$ed  diCfVbi  aic,qu6d  ratione  opotc.epircop.  e«cer.clefie<  lui  #1^ 

confuccudinis        folcnnicas  efV  cf-  padoc.jf.l.  CollatJ.;l{rff^t/9/«rf/2ic:^r 

fefia  dcfuhOantm,  fccundi\m  glofT.  runtwr^^  tomfetenter,  (t  ret.flgnK^itm 

in  Auth.  vt  prxponat.  nomcn  Impc-  f^tdecem,&  Amahtle  Dto.  i  ^  '  ^ 
rac.^.fi  qua  vcr6,vcrb.audtore,collac.        5.    Polt  lalutarcm  hanc,  laud.ibi- 

5.  pcr  quam  dicic  Abb.  in  proaem»  lemquc  dunni  Nominis  inuoiw^tfiiot 

4ecrecaLcol.it.  qu6d  bmifsio  (blen'»  nem  eontradus  nomen  expiimiiwri 

oitaxis  ex  '^ota  confoecodine  intro-  dcenimeirpedit » nomen.  cojirMAuf 

dutereddita£liim  nullom }  &  prz>  in  limincinilrumcnci  poni,vc  fciacuc 

dfdamfcnccnciam  fcquuncur  alij  ci-  idcuius caufa,  &in  quod a^lus  geti* 

taci  a  Cald.  d.  commcncar.empcion.  tur,vcininitio  anominisrxprdsionc, 

&  vcndition.c.i.  nu.i6.  quam  late  &  qua-iin  fcontc  inftrumcnti  dciii  ilio 

cx  profcfso  defcndic  Mart.  in  rcpe-  conccncis  inflruamur.  Ho.C  Xam^A 

ticion.  tubr.  ff.  de  nou  o  p  c r.  nuncia-  •ccipieodom  (Ic  cft »y c fi  dedciQ» ipo^ 

tion.  qo^(l.ii  arcii;  a  aum.7.com  ie*  ftea.  in .  ioftru^iu» ,  rcipa^ioent,iiii«i 

quentib.&  aic.t.exAum.f.quzdionr.  turj^conccaftosiconcrabcntibilsqio*  . 

cad.  Scd  contrari.im  probac  .^bb, d.  minaci  >  non  ille  cuius  nomen  cx- 

c.i.num.3  Bart.d.l  fi  quis.^  fi  initium,  prefTerunCjfedalius  cui  rcsgcftacom* 

num.7.  Couar.pradlicar.  qua:ft.c.20.  modc  ac  fccundum  naturQm^illius 

num.i.  vbi  communem  dicit)  quam  apcaci.valeat,  cclebucus  exinimetviri 

eciam  commnnem  facetur  Matt. .  dw  quia  magis  rei  natoca,  qo^Ai  jioinfoiis 

«rt.i.-nom.  i.commanem  dicit,  &  fei»  ei^refsio  attendi  debet,vt  i&L^vno^ 

qaicorValafc.  dc  iur.  emphyt.quxft;  tf.  loCac.  1.  infulam.  fF.  de  pr^^ipt^ 

7.nu.j7.  verficul.Dixi  autem,&plu.  verb.  cxalijs  tradicTiraq.  dercrr.cir. 

ribus  cicatis  Cald.  d.c.i.num.i^. &  i^.  1.^  51.  glofT.vnic.num., 5-  &:  pluribus. 

vbi  poft  Valafc.  loco  proximc  cicaco  cicacis  Cald.d.commcntar.  cmption. 

legem  Regiam  ponderatprooadero,  &  vendition.  c.t.  num.2i.  dcquopec 

inaociquis  Ord.Iib.i^.  ticol.5^-.  hodiet  ettndem  io  cap.feqaemt  ex  n.ilit,. .  , 
eod.lib.cicol.78.    4.  eomdaob.fe*      4.  Scquiturdeindetempmi^l^* 

qfiCDtib.  qutccnus  dum  alias  inftra"  bnatidnis  contraduis,  nempe;  annus» 

mentprum  rolennicaccs  rcfcrc,  hanc  menfis,  &  dies  in  qUo  Conficitur  dc 

-filenciopr^ccrmific;  &  d.num.KS"  ait,  illo  inftrumcntum  ,  fafta  annotunx 

quod,  quicquidahas  fir,  inhis  Reg-  commcmoracione,  fcu  compucatio-' 

nis  iftius  folcnnicacis  omifsio  non  nc  i  Naciuicacc  Doroini  noftri  Icfii 

vitkbit  inftrameotum  { adquod&cff  Chrifti;  alij  ablpcamatfoiie  iDomial. 

eft  nobts ,  commuoi  opinipne  i^ro^  •iioQerntimefaiit»  vc  tn  in  v^fm^', 
bacum  fic  enfc ,  vt  vltra  iam  cicatos,    Domini.  25.  diftinA. .gcfic. «imftjgtf . 

tradic  Viuius  in  fufs  communib.verb.  Ajccurf.d. Auch.vt  praeponat.  nomen 
inftrumencum,  cx  Dcc.  fcntcnti.iin    Imperacor.^.fi  qua  vcro,  quodcft  fc- , 
in  d.  c.  1.  dc  fid.  inftiumencoc.  quos»    cundttmlococum  confuQCudiQcmy  vc 

s  i      *  m 
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«ic  Speool.  d.  ctfidr  deifillrad)Oiitdr.    «eiqu(i  bominiiin  ODOgpitaflii?niw< 


edkion.i^.i.num.4.it]xca  quam«tlij  a 
die  Circuncifionis,  id  cft  a  Kalcndis 
lanuarijs  annorum  computationcm 
ducunc,  qui  fuic  anciquus  Romau^- 
xtn&mosivc  aic  Ioao.de  Gra/HcciftaCi 
doltilbftlinciaHb^pvooirstor.  ^.a»nu;i. 
ifrfio«qui  tiikien  fttbdic  nu.reqQenci> 
tNi6d  communis  Ciiriftianorum  ob, 
feruanria  incfpic  annos  numcrare  a 
Naciuitatc  Domini  •,  de  qua  compu- 
camdorum  annorum  variccace  apud 
ClicffHdnos ,  6£  naciones  «lias  anti» 
qvaseoriosi^egic^Cooar.  lib.i.^riar. 
rdbkltie.ia.ini.i.fta.noQiisime  Cald. 
d.00itinatQCar.  empcion.  &  veodicio. 
c.f.Qa.t<cQm  duob  fcquencib.  Apud 
Hi(pdtios  aNatiuitaccDomini  com- 
pUCacur  annus ,  fiouc  &  apud  no5,de 
quoeft  lex  Regia  Oidtib.i.riCQl.8o, 
^.T.tfaditCai^d.eap.^.num.f.  inde 
infercns^diemNacalisDominici  non 
cifo  finem,feu  rerminQmanniclapliy 
fcd  cxordium  fcqucntis,&idco  exin-» 
degcftura,  incspti  dic  illo  anni  ini- 
ciuni  rofpiceceiaddic  vero  Couar.d.c* 
si.'n<im.t.-verfiaal.  Cauciusumen» 


quz  cum  humanis  conuenciohibas, 
publicisquc  dc  illis,  &  dc  re alia  qua- 
libct  inftrumentis,  in  quibus  a  Nati- 
uicacc  Ddmmi  annus  eft  numcraa. 
das.mfail  cSmune  babencVeleriaii^ 
quio  dies  llla  Circunciiionis,iprino 
lanuari) ,  aurpicaciisimo  I£SVS  no* 
mineraundo  iliuxicquan  booo>ab 
optimn  nomine,  coiius  anni  aufpicio 
fumpto,  communis  bonorum  anno* 
rum  (alucacionis  mos  inoleuic ;  cuin 
cameanouus  ipieannos  ab  ipfoMa* 
mli'Domjoioo  incipiac  nobis ,  tao- 
quiUn  nobis  annus  renareens  dioc^ 
cumnacuseft.qui  nacus  efthobis. 

6.  InHifpania  aucem,Luficania.' 
que  noftra  ab  Acra  Cxfaris  pcr  mul- 
ca  ance  (xcula  aoQorum  compuracio 
fieritoniaeoiCiQcc  excrahasProuin. 
eias  compocario  ab  Aeca  in  vToeraCi 
dequoefl  inregercimos  ceftis,TCpoco 
diligen  ci(s  i  m  u  s  an  ci  qui  catpm  ioiKfti- 
gacor,Cardinal.Baron.in  nocationib. 
ad  Marcyrologmm  Roman.iz.Odo- 
(>ris,noc.5.  quz  cft  iub  Irccr.E.vbi  de 
anriqua  annorum  compucacione  ab 


iniitiot  cfte ,  fepcem  ilHs  vlcifflisdic^  Aera  in  Hi(panijs  ex  profefsd  agictt 

bus  Deeembr is  exeonrentibus  &  die  »ii»qodd  rarum  fic  inueoiri  id  ab  aliif 

NataliSiaddcre  fignum aliqood^ quo  'vlbrpacum.  Sccundum  qoeniibidefli 

appareaT,id  cempus  ad  anni  initfum,  invernouI.Rurfus  de  Aera,apudom« 

non  adfinem  pcrtincrc,  &qu6d  ica  ncs  erudicoseft  in  confcflb,  Acram 

quandoque  cabclliones  hac  caurela  c^pcameftenumerariannocrigcfimo 

OaQCifsimd  vcuncur,  obcifugiendam  oftaoo  ance  Chrifti  Domioi  noftri 

.incertitttdineili  i  qose  8e  noftria  in  imtaletn  diemtidcmqu^  excbomioni 

irliiidft.  '  iNnniomrentenriaaflrmacCooar.d« 

5;    Bv  qoanois  cciam  apod  nos  lib.i.variar.c.ia.num.5.  inprincip.  U 

^rim&  lanuarij  dics ,  communi  lo-  lcgenoftra  Rcgia  cxprcftum  id  facis 

qucndivfu  (qui  in  humanis  prxualer  crat  Iib.^.titul.yt.in  anciquis,  vbi  ha- 

adionibus,  eciam  fprecaalils  verbo-  becur.anciquam  anni  defignatioocm 

rum  proprieuco)  anni  noui,  ac  boni  per  Aeram  Cxfaris.Ioannis.i.Lufiu^ 

liiMjbBcafic  appollariiexquo  Aeno»  nist  noftcjc  Regis  lege  anriquatam 

fbriill  dito  illa ,  9C pcoirimd  (eqocnti-  fiiilTe,  prqiHolgaca  in  ciaitatCAac  aa« 


busy^bonorum  annorum  aufpicioin* 
uioem,familiaricerqQ6  fe  c6faluranc» 
quaH  nouus  exindeinaipiac  annus.id 

pias  percincc  pcecaciones}  faoiilia* 

■  ?. 


dicmcnfis  Augufti  anno  a  Naciuirac^ 
Domini  noftri  lESV  Chrifti  millc- 
fimo  quadringcnccfimo  vigcfimo  fe- 
«undo,  quo  ccmporc,  Asrz  C^faris 

millcfimus 
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gcfimui  afinus  cxcbrrebacs  acqoeita 
exprefsim  ibi  probatur.nunaipaTaih 
Aeram  Natalcm  Domini  anni<;  tri- 
ginca  tc  odlo  prnJccdcie,  n6  amplius, 
quanuis  Cald.  quadraginta  duohus 
annis  prsBcefsifre ,  fcripferit  cx  tefti- 
monMaHorum,  quosrecalitd.cap.f* 
num.S. 

7.  IUudvero  intcromnes  c5(lar» 
Oftauiano  Augafto  impcrantc  Acr<^ 
computationcm  incarpinTc;  fcd  quo 
illius  Imperijanno,&  quam  ob  cau> 
iam « hanoab  Aera  computacionem 
amrotam » Hifpaniaram  populi  ap. 
prehendinent,&  vnde  Aera  ipCano^ 
men  hoc  rurcepi(ret,nt>ncofiueniunc 
HirtoriGi,nihilquc  hacfn  rcquodad 
caufam,  nominisquc  origipcm, /cu 
ecymotogiam  attinct,atfirmari  cer(6 
|]iocen;iCouar.d.c.u.nu.<|.poft  atiorQ 
addsAa» » 9t  fepiilias  baa  de  «c  fen^ 
tentltfs,Aeram,ceitfi»,fignifieare  mi'« 
merum  t  proptere^  qudd  nammi«> 
nota  qaa;damapponebatnr,qua  pre- 
cium  illorum  cognofccretur ,  quam 
notam,  Acram  vocabant,  vndc  colli- 
git,  niliilaliad  efle,  dicere,  Aera  C{- 
uris  erac  millefima;quim,  nomenis 
annorum  principatus  CaK»ris,erat 
DiiUerimuS)  D.Ifidor.tib.;.  erymolog* 
C.50.  Acram  ab  xrc  di£bam  putat;  in 
quo  cum  coconucnitBaron.vbi  fup. 
difTentitvcro.quatenus  fcribit^anno- 
tam^er  Aeram  compucacionem  in 
Hifpani/scaepilleieiasqiid  noml  hoo 
afTumpcum  tui^reab  ttttiWo  CatM. 
Auguflo  cributinomtne  oollaco  tunc, 
cum  edi^o  prafccpit  ,  vt  vniuerfus 
Orbisdcfcribcrctur,  quod  &  Couar. 
refelhtj  fcntit  vcro  Baron.  perdomi. 
tisCerrecanis  in  Hifpania  rebellanci- 
bosqtiiirco  Trioraakatttf  anno « t}ai 
fuit  crigefimosodairasanceNatalem 
Domini,  Aeram  incxpifTe ,  ciusqud 
nomen  ,  ab  rcrc  Auguflo  Cacfari  ab 

HirpaoisGoUaco  adiriumphi  cxpca«- 


ilas»matuacttm  fiif((f»,^ifis  tanta/uic 
copia>vc  qood  abaliji  OriKiai^it^^i^ 
bttsad  criumphi  cxpcnfas  (fl^.jjf^-' 

ratumcxigi  confucuiHct  Impcrato;^^ 
cx  lolis  Hilpaniarum  ciuitatibus  col- 
lcgcnt,  atquc  inllaurando  ctiam  vr- 
bisPatacio  inccndio  abrumpto  col'* 
lata  pecnnia  illa  profaerif  ^  ex  quo»"»! 
k  re  admoddmmomorakiitj 
pania  caepca  eHe  futura  tem{^oca,'nii« 
mcrari,  atqucidiita  collatiqnca^ris) 
ip(am  notam  numcti  annoru,  Acram 
clic  nuncuparam,cxillimati  tandcm- 
que  iubdic  ,qu6d  fi  quis  his  de  Aera 
cerciora  babec.quat  dicatiin  m^djum 
profetat»6(  agam,inquit,gracias.Qu9 
cerce,  nec  exiles  quidcm  tanco  Vuro 
dcbcntur  a  nobis  ,  ac  poflcris  noflris 
pro  pta:clani<>imis  illius  labof.ibus 
comtnunc  collatis.  ,  ,  • 

•  8.'  Celebrif  etiam  deligoandi  cct 
pocistfotaanciqoa»  U.  apndaliq^  po<» 
pulos  nationesqneadhucvIbfrAqui^st 
indiftioelli  qoam.inflrumentis  apr 
poni,  praicipit  Impcrat.  d.  Auth,  vt 
ptxponat.  nomcn  Imperaf.  ^.fi  qua 
vcr6,&  poflannos  Nacahs  Qominici 

.  poni  foiecvcpbnicur  in  c.in  t>o|o|tie 
[>omtniti|.dift.traflit  Specul.d<dcttlr 
deinftramcBCor.edicion.  $.'i«mii|i.$* 

.  vbi  cxpticac»quid  fic  indi&iO}'^,  yi)do 
dicatur,  atque  vndc  traxcrit  originei 
de  quo  late  Couar.  d.oi.nu.^.  cum 
fcqucntib.  Cuius  folennitatis  omir- 
fione  concra&um  irticam  manprei 
ieripficloaii:deGrifl;traftat,(|e  fiib* 
lbntialtb.procui:aio»*^tbdi^,  nu» 
penulc.quan  fotennicas  iftagfaois  fir^ 
cuius  omifsio  viticC  a£lum  ;  &:qu6(l 
fit  dc  fubflantia  illius  tcncnt  comu- 
niterScribcntes  in  c.inter  dilcdlosi 
recundum  Felim  ibid.iiWtt.1i.de  Hdt 
inftniq^eotor.  qMdet(ivenimrfit»to* 
cum  noo  babebit  »bi  tndftftlOfiis  ap^ 
poiittboonfitetlidioeabrogaca  fu^fi'- 
cutiapud  nost  vc  per  Felio.  d  c.inter 
diIc£tos»tiu.|i.  C  on  acd.  G.  1 1 .  n  u .  fi  n  a  1 . 

9.  Secun^ 


%ijS        luExboeiure.ffMiuBit.O-iur.   if.  '  ^ 

9,   Seenticl&in  quam  (enceodam    noIlro.quia  Ord.  illa  deanciqiijf  cft; 


vcnic,  qu2>d  omifsio  ccmporis.quoc], 
confuctudinc  rcccpcum  vbiquccft, 
pcrannos  a  Natiuicacc  Domini  dc- 
fignari  mcnfc  ctiam.ac  dic  cxprcfsis, 
viciabic  concra^um;  quae  fiiicopinio 
gloff.  d.  Aotli.  vt  pracponat.nomcn 


cuius  dilponrio  de  qua  ibi  in  noua 
lcgum  compilatione  ,  qua  vtimur, 
omiirafuit  i  cx  quo»  fi  iila  probacum 
dicimus.vciofum  cfle  inftramcoc«iii| 
io  quo  tempus  celebratioojs  contii^ 
ftiisno  reperitur,cx  omiGiooeiDr<L 


impentQr;|^.fi  qua  vcro,  vcrb.  aufto-  tlHus  in  noua  icgum  Gompiiationc, 

CCqux  dicit,qudd  dc  confuccudinc  qu6d  per  obliuioncmficac«idiflc,n5 

eft,  quod  apponancur  anni  Domini,  eft  diccndum.ncc  pra?fLimendum,n5 

&  idcd  fi  non  apponantur  ,  non  va-  ccmcrc  conijccrc  poflTcmus.noftrata 

lcc  concra^us ,  lcquuncur  alij  quos  lcgum  Compilacoribus  rcnccnciam 

rcfcrcCatd.candcm  fimtentiam  pro-  tllam  de  nuUicace  contnftas  ob  teow 

bans d.€ommttntat.emptton.  cf.na.  poris  omifsionem  non  placuifle ,  i(U 


2.  5.  aepraxi  reccpum  eidcm  ad- 
faaerensteittcnr  Couar.pradic.quxft. 
c.io.num.i.  vbi  addit,qu6dnunqua 
vidit  hacdc  rcambigi  ,  ciimalioqui 
maximapofter  coniingercinccrtitu- 


cirooque  omiftam  ab  illis  in  nocu» 

icgum  caralogo  legcm  qua  illa  pto- 
barctur.  Carrcrum.quod  magis  puco, 
antiqua  Ord.illa  d.lib.4.  titul. ji.fcn- 
tcnf ia  pra:di^a  de  nuilitace  cocradus 


do  cuiuicunque  iucis  >  quod.clTcc  obcemportsofflifsionemnoo  probt* 
lcripcuca  pfoMndami  &  loqoens  in    bttor » oec  quidcm  lcx  illa  Rcgia  ail 


appdtlltione  dici  &  menfis  idcm  vt 
communcrradic,&  fequicurIoan.de 
^raff.dc  fub>ftanciaiib.  procurator.^. 
Iftud  cft  quarcum  Tcquifitum,vbi  in- 
quit,quodDodor.dicunc,qu6d  ifto- 
rum  omifsio  viciac  inftcumei)Com 
qodd  appononcttr  ad  fiiliitaces  eut- 
'  candfls.  Qood  ver6  dicicar  de  cx- 
preisioiie  menfisi  communicer  limi- 
tatur  ,  fcupotius  dcciararur  ,  vt  non 
intclligacur  ,  quandopcr  foiius  diei 
cxprcisioncm  de  menfc  ccrco  coftac» 
veiuci,fi  dicacur  fiiftaminftramenttt 
in  vigilia  ikflTomptionls  B.  Virginit 
Maria:,feu  Stnftiloannis  Bapcift2,& 
liis  fimi1ia,vt  traditBart.&  aiij  in  1  fi 
quis.^.fi  initium.num.ij  fT.decdend. 
Couar.d.c.io.nu.i.in  fin.&  prxdifta 
fcntctiam  Hifpaniac  lcx  rcccpic.l.iii. 
prope  fin.  vcrncol.  Otrofi  noo  vale» 
titaLfS.patv^|&mqu6  apadiiospro- 
iareOrd:Rcgitm  l^4.ticaLf  i.ibci-. 
piit  Caldd.c.  s .  1)0.^^ 

10.  Qtiod  erfi  venim  cflct,hodio 
tarnenOrd.  iila  vri non poftumus  ad 


hoc  cmanauicfed  ad  confirmtodani 

anciquam  loannis.i.legcm  dc  numc- 
rationc  annorum  in  piiblicis  inftru- 
mcncis  a  Naciuicatc  Domininoftri 
I£S  V  Chrifti,  abrogaca  compucacio- 
ne  tb  Aert  CBfarts  >  fub  psnt  priuaf/ 
donismoneriStde  qnaibi,tabeHionf^^ 
bus  alitcr  agcncibus  impoiica.  Acqn^ 
ica  ha;c  fuicicgis  intcncio  ,  hoc  cius 
verba  fonant ,  ncmpc  ,  vt  in  publiris 
inftrumcntis,  Acra  Cxfaris.-mtiqua- 
ta,anHi  compucarcncur  a  Naciuicatd 
Domioitioftri  lESVChdfti ,  quafi, 
fie  fiuiftifiimo  hoc  Domine  roagnt 
Imperacoris»acRegis  regum  huma- 
nis  af^ibus  prarpofiro  j  quod  &  illud 
maximc  fuadcr,qu6d  dc  dic,&mcfc, 
inquo  cclcbracur  contraftus,  &  in. 
ftfumcncum^fincquibus  dcccmpottl 
eefco  celebftcionis  illiasoonfttrefl^' 
poceft ,  nollum  verbnm  in  Icm  ttpir 
Rcgia.Idco  fortafsis %  In  nooa  lcguntf 
colledlionc  lex  ilia  vccus  omifta  (xtkt' 
ne  Aera  Czfaris  dcfuecudine  tpfa, 
tcmporisque  diuturnitate  iam  (bpi- 
Mjiahoaiiautn  mcmomm  auafi  re- 

lufGitau 
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furciraca  rcduccretur. 

41.  Sed « &  fi ,  quid  iore  cenfeo» 
fHiHi  fitseflt  dicert»  conrrariamtfen- 
tenciam  tencndam  cxtftimo  {  qaia 

nuUa  legc  cauctur,vc  non  valeac  con- 
cra£bus  propcer  tcmporis  celcbratio- 
nis  illius  omilsioncm  j  &  cjuanuis  dc 
confuecudinc  apponacur,calis  cam^n^ 
fODraefudo  iecum  non  porcaCt  nee* 
per  feimportat  claufalam  irricanceip 
Vtcootrartumeuenrum*  idcirco,  ne<- 
quc  nos  ilAm  fubinduccre  dcbemus 
ad  dcflrucndas  lcgirimas  alias  homi- 
num  conucntioncsjcum  potius  ca  fic 
allamcnda  incerprccacio ,  qua  magis 
valeat  coiitraftus>quimquacorcuac» 
L  qoocies.  t.  iF.  de  verbor.  obligac  I. 
quocics.i.ff  dc  rcb.dub.cum  addudis 
per  Mcnoch.de  pr«  fu  m  p  c.  1  i  b  •  (^.pr^  - 
fumpt.4  a  princip.  Mafcard.  dc  pro- 
bac.  concluf.^^.  num.z.  Pcrcgrin.dc 
fideicommifT.arc.y.  num.iS.  cumfc- 
qucnti.  Deinde,  tempusdcfub(lan. 
tia  concrados  non  eft  >  nec  de  fob- 
ftantia  probacioois  illias>nihil  enim 
ad  validicacemeoncra£tu5,abfoluce  6l 
regularitcr  loqucndo.refcrr,  celebre- 
cur  hocanno,  auc  altero  ,  &  fic  de 
inen(c,&  dic-,quanuiscrgo  hxcomic- 
tancur,viciarc  non  debcc  concra£lum 
conimomifsto,quoram  appo&io  a4 
Ijibftanciam  tUios  non  percinet. 

EtquanuiscempusdjPCpnfuccudi- 
ne  apponi  folcac ,  &  quanuis  cciam 
lcge  prxcipiencc  apponcrcrur ,  hoc, 
vc  dixi,  claufulam  irricanccm  no  im- 
porcac ,  quam  ad  irricacionem  con- 
ccados  (iib^telligere  non  debcmuS| 
pr»fertiiii>qiu|^  lemporis  appoficio, 
i^on  pro  f^)^i|ic|a  concra&us ,  cum 
qua  nihi|cpiqmunehaber,red  ad  di.* 
ucrfos  aliosiuris  efre&us  induftafuic 
oxcercicudinc  cemporis  rcfultanres, 
^uibus,(aciscric,  fi  carcatconcra^usj, 

inilnvnencumillius,in  qqp  ciufce-, 
madi  temporis  cercitudo  ooti  repe-j 
liur  I  (Spd  incittile  Tidecuf >  ?c  pb  boa 


folummodo  quoddc  fubdancia  iilius 
noneftfnecdefubftaopa  probatio- 
nis  ilIius,resgeftacomiac }  qoinim^». 
fi  aliundeprobari  legicime  po(stttl- 
pus  cerrum  celebrationis  illius ,  tem- 
poris  pr.Trog.iciua ,  &  iurc  non  carc' 
bicquod  cx cclcbracionis  a£ku  in  cc- 
porc  liio  vircs  adumic  ^  ex  temporis 
verd  ipfias  declarationc  in  ioftnt-.  * 
inento  lcripca  probacionis  roodus 
oricur.' 

11.  Quibus  adducor/vc  drca  lo* 
cum  cclcbrationis  contra<flus  idem 
cxifhmem  quanuis  &  m  hoc  contra- 
ciumvidcam  a  No(lris  probarij  quod 
Gommunetradrt  Mafcard.de  probac*;. 

3 u3Bft.tf.oum.^.vol«i.  Cald.de  empc. 
.c.f .  num.^,  vbi  nu.iK«;o(nmuncm' 
fenccntiam  de  nullitate  contraftuf 
inftrumcntarij  ampliar,  vt  proccdac 
etiam  cuni  locus  gcncrice  duntaxac 
cxprimiturabsquc  fpcciaii  fcu  parci- 
culari  lUius  lociloco,vetbigraua,(ita 
inftromentodicatur  >iaftum,VJY(si^ 
pone,debec  enim  addi>tn  c^li /domq». 
^aliasnon  tcnebiC(in  qoam  (encen- 
tiam  allegat  lcgem  noftram  Regiam 
hb.i.titul.yp  ^.5.  in  antiquis,qu^  ho- 
die  cfl  fub  cod. lib.i.ticul. 80*^.7.  qua- 
cenusibi  cabellionibus  praecipicur,vC, 
dtttiatem,  oppidumue ,  ttqueec|am, 
domum  in  qua  CQoficiont  inftruinet. 
cum,tn  illodefi^ent,cradicBart.ta^ 
Ul.^.qui  nuntiat,  num.  1,  fF.  dc  nou. . 
opcr.nunciac.  Rcccntiorcs  in  I.  Ic6la 
Cfi  cerc.pcuc.ccftcMaicard.d.qu{ft.^ 
6.num.^o.  .  ....  .  .  , 

15.    Quod  ^dco  probaoit  CJalid*'; 
d.c.T«nttm^t4.  n  fcripftrit  ibid.con^ 
fiiccadii|cm:indtteence|Q>^  locus  lo- 
ci  nQa.expcimatur  >  nultam  cfie ,  U . 
inancm,ac  proinde,ea  non  obftance, 
inftrumcnta  vitiari ;  quodloquCntcs 
de  loco  concradus  inftrumcnco  ce- 
lebraci,  genericc  te  abfolut^  ytnpa 
ijaleat  Qonfoecodo  indacens,  .valere 
ioftEiHB^minBiabsqae  haoli^fi^len. 

nibt» 
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nitatcalij  tradidcrunt.quos  fcquitur 
Couar.  loqucns  gcncricc  dc  loco  d. 
o.io.pradiear.qusft.nu.j.  vbi  lalctn 
confucttidincm  iniquam  ^ippcllat ; 
quam  tamcn  confuetudincm  valcrc, 
probai  Alcx.contra  Rom,  ibi  in  1. 1. 
^.qui  nuntiat,  nu.il.  cumfcqucniib. 
ff.dc  nou.  opcr,  nuntiat.  vbi  pro  hac 
fcntcntia  alios  rcfcrt,  vltraquoscan- 
dcm  tcnct  Barbat.  in  rubric.  dc  fid. 
inftrumcntor.nu.^p.citatus  a  Couar. 
d  num.3  in  fin.Frlin.in  c.i.num.<>.dc 
fid.  inftrumcntor.  qui  cx  co  moucn- 
tur,  quod  locus  dc  fubftantia  inftru- 
mcnti  non  cft ,  fcd  dc  folcnnitatc  il- 
lius;  idcirco.quanuis  confuctudo  no 
poffct  faecrc ,  vt  iliud  quod  non  in- 
ftrucrct,  cffct  inftrumcntum,  quia  in 
hocconfiftit  fubftantia  inftrumcnti, 
a  quo  U  nomcn  acccpit ,  dicitur, 
namquc,  inftrumcntumab  inftrucn- 
do,  vttradit  Spccul.  titul.  do  inftru- 
mtntor.cdition.  in  princ.bcnc  tamo 
faccrc  potcft  confuctudo,  quod  in- 
ftrumcntum  non  folcnnc  habcatur 
pro  folcnni,fcGundum  Alcx.  d.^.qui 
nuntiat,nu.i$.Fclin.d.nu.tf. 

14.    Scd  ,  &  fcmota  confuctudi- 
iic,quodattinct  adlocum  loci,  duru 
ccnfco,vtomifsio  illius  vitict  inftru- 
tncntum ;  modica,  namqucfcu  lcuis 
folcnnitas  hxc  cft,vt  idcirc6,quanui$ 
ca  lcgc  fcripta  fit ,  ficuti  apud  nos, 
«orrucre  adus  non  dcbcat  ob  illius 
dcfcaumjquia  rcgularc  cft,  quod  lc- 
uisfolcnnitatis  omifsio  non  vitiat.l.f. 
^.final.ff.dc  vcntr.infpicicnd.  vbi  no- 
lant  omncs.cxplicat  Valafc.  conf  5  z. 
iiu.z7.«um  fcqucntib.tom.i.  &  hanc 
fentcntiam  in  cafu  ifto  tcnct  Fclin.d. 
c.i.num.tf.vcrficul.Dc  modo  autem. 
Ncc  quidcm  Bart.d.l. i. ^  qui  nuntiat, 
num.  1.  &alij  tradcntos,  locumloci 
Bpponi  dcbercpro  cotraria  fcntcntia 
fccurc  allcgantur  ,  qu>si,  co  ipfo  vo- 
luiffcnt,  obtalis  folcnnitatis  dcfcdu 
Ticiari  inftrumontum>  dumhoonon 


dicunt,  Ccuti  ncc  Ord.  noftra  dicit, 
qu^,ctfi  locum  loci  apponi  prxcipiac> 
non  tamcn  incelligcnda  fic  cft  ,vt,  fi 
folennitas  ha?c,qii^  Icuiscft,  omitca« 
tur,mancat  adlusnullus. 

i^.  Circa  quod  vidcndus  cft 
Spccul.d.titul.  dc  inftrumcntor.  edi- 
.tion.^.i.num.^.vbi  loqucns  de  fofcn- 
nitatc  ioci,  &  locum  ,  &  iocum  loci 
forc  apponcndum  in  inftrumcnto^ 
fcripfit,  remittens  tamen  ^d  infcrius 
pcrcum  fcripta  in  §.  Inftrumcntum» 
vbi  num.^.ncdum  in  loco  loci,fcd  in 
loco  contradus  gcncrice  loqucns» 
cius  omifsioncm  inftrumcntum  noa 
vitiare.probat.Quod  &  in  hacfpccio 
probari  quidcm  potcft  cx  co  quod 
fup.diximus,quiade  fubftantia  con- 
cra£(us,  auc  inftrumcnti  dc  illo  con- 
fe^i  locus  noi.  cft ;  &  quanuis  de  fo« 
Icnnitate  illius  cffc  dicatur^pr^fcrtini 
apud  nos,cum  a  lcgc  Rcgiainfcrip- 
Tioloci  rcquiratur,  tamen  rcfpondcri 
potcft,vt  a6lus  fuftincatur»  quod  vcl 
folcnnitas  magna  non  cft  putanda, 
cum  lex  irritando  non  proccfrcrit; 
velqu6d(blennitas  ifta,  cum  ad  effe- 
'€t\im  aliquem  dc  loco  contradus 
conftare ,  nccefte  fit ,  per  ceftcs  pro- 
bari  pofsic. 

I  !!>.  Sicucin  priuata  fcriptura  c5- 
irafbus  eucnire  poteft;  quS  finc  tem- 
porc,&  loGo  valcre,  probat  Alcx.  d.l. 
I  ^.qui  nuntiat,  num.  9-  per  tex.in  I. 
cum  tabcrnam.^.pcnult.ff.de  pigno- 
rib.  &aIios  citat,fubdens,  quod  taiia 
non  funt  neceffaria  in  priuata  fcrip- 
cura,  fecundum  magis  communcs 
conclufiones;  &tamcn,  quandoex- 
pediat,decempore,&  loco  eotra6his 
contenci  in  priuatafcripturaconfta- 
rq ,  non  erit  ambigendum  ,  idoneis 
ceftibus  hac  dc  re  gnaris  id  fieri  Icgi- 
timepoftc.Quaratione,&  in  fcriptU'^ 
ra  pubiica ,  in  qua  contra£lus  diuer- 
fam  aliam  non  induitnaturam,quan-< 
do  ctufcemodi  cft  qui  finc  foriptis 

celcbrari 
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cbroftineri  idcm  poceft ,  quanuis  in 
c^nfulendo»  &  iudicando  a  receptis 
ttaiditionibus  recedcndum  non  fic* 

17.  Poft  fupradKfla ,  in  prxfatio- 
nc  contraduum  qui  publicis  inrtru- 
mcncis  gcruncur,concrahcncium  no- 
mina  exprimnntur  {  qus  non  abbre* 
uiace,  (ed  exc^nid»  14  eft,  eua^Hteris 
omnibus  quibus  conftanc  rclflfistttt 
4eberei  cradic  Cald,  4*  (^tnentar. 
cmpcion.&  vcndition.G^.num.i.  vbi 
alios  in  propofitum  allegat,  &:  l.y.tic. 

part.^.qu.^e  ftacuit,  inftrumcntum, 
inquo  parciuiu  nomina  pcrprimam 
^l^n  &  ncic^o  defignantur ,  non 
vaicle.  Qiod  uroen  ficeft  intetMge* 
dum^  (altem  feaundum  ius  coi|)une, 
vcnoncorruac  inftrumcntum  prop- 
tcrlitcrarum  compcndium  quo  no- 
mina  (cnpta  funt ,  quando  compcn- 
dium  eiusmodi  eft,quod  nomen  illo 
fignificari  intentum  ,  certd  deHgnet 
feoundiim  comunem  fcribendi  vftim», 
vcrbi  gracia,n  nomen,J9r;f^^/^i»i,dua- 
bus  his  fyllabis  fcribacur  ,  Bened.  aut 
hac  vnaduntaxat,  Fr4»,  Franci/tus,  BC 
fic  dc  fimilihuSjin  quibus  iola  lyllaba 
vna,aucplucibus  nuilumaliud  homi' 
num  nomen  (cribi,  ac  fignificari  c^ 
inil&itecrolet,qu^m  iUud,dequo  agU 
tot  }  quo  cafu  non  vitiabitur  inftni- 
B[ientum,ciim  de  nomtne  cotrahen- 
tis  tamctfi  abbrcuiatc  fcriptum  ccr- 
;  to  conflcti  &  ica  cx  dodrina  Barc.  iil 
l.quocics.  §.  i.fif.de  hsrcdib.  infti' 
;  tuend.&  Bald.in  Kverbum  volo.C.do' 
'  fid«ic^in(Bifl*  probat  Gregor.  7f 
^^^i.ptr  eientfi ,  idque  ne  dum  dd. 
iure  commttni)fo4'^i>i  dd  teg.illam 
Regjam  idem  (et|tiCiponderas,qu6d 
loqu^ur,  quando  vnacantum  litera, 
pro  nomine  fcripta  cft: ,  vcrb.  gracia, 
A.  pro  Aiphonlb.  Scd  ecd  nominis 
tbbreotatura  iii-lt^cio  fcriptjtiBqiii-B 
uoca  ilt ,  quia  pluribot  lOon^DiaCb; 
fg^foco  ex  inftnimenti  celiice^de 


tiabitur,  iuxumdita  pcrSpecol.  tic. 
de  inftromencor.  edicion.  f.  ofteQfb» 
verficul.Quid  fi  abbreuiatora,  no.t^* 

&  fcqucnti. 

i^.    Addo  vlterius.quod  fi  folcrt- 
nitas  hxc  fcribcndl  concrahcntium 
npmina  in  inicio  a  notario  omiiTa 
foiflet  >  c&m  de  eis  infeiiiis  conftec, 
non  viciabicor  inftrumentum,  vide- 
licet,n  nomina  ftatim  expreffa  non 
funt,  fcd  per  rclationcm  ad  inferiQs 
fcriptadciilis  mcntio  ficrct.vt  in  pri- 
uatis  fcripturis  f^pe  accidit,  quibus 
dicicujr,qu6d  infra  figqati,  feu  fub- 
fcripcieontraxeruntproociiifcripcu- ' 
ra  concinecoi^dicfiodnm  eric,  viuer» 
contra6lum,4einlltumencum  de  eo 
confedum,tum  qtuanomibain  pra!. 
fationc  fcribuntur,  vt  decontraben'» 
tium  perfonis  conftec,quas,  nihit  in* 
tereft  ad  rem  dequa  agitur ,  poftca 
in  6lanfoJa.alia  i&ftcmoimci  ^d^fignari» 
cum  qoia  vitcits  relacionis  Id  opera* 
cur  ,  vt.per  eam  in  ioitiofcjripca  no-j 
minacenfcancur,  iuxca  Cegol.  I.  aiTo 
toco,cum  ibi  notac.fF.do  h«rcd.inftif 
cucnd.  Echxc  quidcm  omnia  con» 
tradluum  omnium  prsei^tioni  com^^ 
munia  funCi  i  1 . .  »  . . 


Qonuememi^  fecunda 

.     .  :  •  ■   I  •  .  •  •   •  ! 

;  :S.yKfHARiA,' ; 


t.  _ 

fnm  fetucetur  %  Vil  fno^  mtd^ 

.  irritumfitx 
^  \<iontrA6im  i»  teHtmentfi  ctUhrtti 
.  : ;  duelfus  teJliimf.frakdntnM ficimdtm- 
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4tum  rt  iMegrsjbmiilktrm  t^ttr 
memstMrmitm 

CoDtienieada  (ecundi. .  ' 

QhM  in  tejlamntis ,  cS^  -co^ 

4icillis  celebraripoJiHm 
€0ntra3us* 

S Ecundo  ,  communc  cftom- 
nibus  contradibus  >  vc  noa 
folilm  per  difpafidonem  in- 
ter  viaot  >  fed  1n  teftamenco  ecitm»te 
codicilliscc!cbraripoGint>  iuxcac4- 
munemglofT.  fcnccnciam  in  1.  hxrc- 
■des  ,palam.  ^.final.  (f.  de  tcflamcnt. 
communem  cradic  Rom.  conf.  171. 
Pro  deciiione  nu.^.vcrfic.Auchi^iia, 
ti  pleqius  oonf.  19  5.PraBfuppofiii>  no. 
x.TarclibpnAifl.oon€laCior.  cora.a^ 
-  conclar.  994.  fub  lircr.  C.  num.c. 
pluribas^cans  Zeuall.  praftic.  c6m. 
contra  commun.lib.  t.quxft.i^o.  nu. 
5.&  6.  &  ancc  cum  Gucicrr.  in  l.nc- 
niopoceft,nu.i S4.ff.de  iegaM.  Quo 
«aiiicommunis^ciam  probat»  tefta- 
mento  leaocato-^  feo  quoqud  modo 
irrito»nonreuocanconcradus  inillo 
celebmM,  (od  ftabilicacis  fuarnacu- 
ram  (empcr  fcruare,  vc  oum  alijs  crt' 
dic  Gucicrr.d.l.ncmo  poccft^nu.Kfr. 
^euall.d.  nu.6.  &  pro  rcgpla  Barbof. 
in  l.quz  dociSi  num.ii^.ff. folucma- 
«dmoii.  £t  de  hisnondobico. 

-  Cirdloomenim  vec^tefttan; 
ad  pTobationem  eona»£his » qifi  in 
tcftamcnto  fic  ,  communis  ctiam  eft: 
lcnccntia,  qua:  duobus  conccnta  cftj 
cui  in  hoa  cgo  non  adhazfi  in  com- 
]nencar.Ki.C.dc  iacroiand.ecclef.in 
inijcmjptri;  vbt  qoi»  de  micedA  haa 
.  fuse  cgi  oK  nooi.  .Ue  in  illa  am- 
^liiis  non  immoror. 

j.  lUoe  ?ei^  iaceU(s9eoaj 


kluilit.&^iurl  %f. 

tcaftuiide  quorumnatorteft»n  mor- 
ce  non  excinguancar^  coiosmodi  eft 
fecieca$,&  mandacumce  integra,  qoi 

mortcfiniunturj  hitnamque,fi  in  te« 
ftamcnco  cclebrcncur,  cuius  difpofi- 
Ctoncs  inccmpus  poft  mortcmcon- 
feruntur  ,  cx  natura  adus  ,  &  mente 
agentium  inutilicer  celebrari  >  yide* 
bancar.,  ciim  nec  ex  concrahentMim 
pafto  (octctas  ad  hzredes  porrigi 
pofsit.l  ncmo,  in  i  l.  adco.ff.profoc. 
ob(cruac  (rlofia  in  §.  foluitur  ,  verb. 
conucncricinfticut.cod.iicul.  Valafc. 
conl.^j.num.4.com.i.vbi  dc  maccria 
lat^pereaoi. 

.Qonuenientiie  terti<e 

S  VMMARIA. 

COmrA^Ms fibifcimtur fintml 
&  ctnpietMdmi  Uciin  quo  cc. 
khrmtnr,  ^iimfiemtrMbm'^ 

tesforenfesfirrt. 
a,  Zimitdtitr  in  iote  (iue  rellitttenia^  . 
ftue  hcrdnda ,  ad  quod  tttenMttT 
flatutkm  loci  domicflij  ragriti, 
Contrncius  in  duhio  interpretationtm 
recipit  ex  ctnfiietnMne  loci  in  que 
tekkrntm.  Frau  tme9  ctnti^Am^ 
t^vfis  attenditm',  &frefmmi 

Teitiaconcraftafi  conucnietidaj 

CantraSusfecudim  fiatutap 

cenfuetudinem  loci  irt 
quogeruntHr^celehrari 
cenfcrmnr.  • 

TEctiagetieialis  eoDtraMI 
e6aeniencia  ell,  (eeinlioe 
eon  leftafliefiiis  qooqao 
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c<^^<iEniuDc/iqupd,  omnes  cdqbrari, 
ijvcel(igomur  « jreconduin  ftatata>  fie 
eonfviccudjncs  loci>mqoo6elebrao> 
tiir,&  illis  rubdauncurquoadrolem* 
l^caces  fiacuco  requifitas  >  &  quoad 
licis  decinoiicm  orcx'  iiipcr  his  qux 
oriuncur  iecundum  iplius  contradus 
nacuram  tcmporc  concradlus  ,cciam 
fi^coniiniheRces  forenfes  finc ,  U  alta 
inloco  Hs  fuper  concradu  inter  illos 
agicccur.vc  cradic  Barc.poftCyn.ibi, 
in  l.cund):o;  populos,  num.14.  &  i^. 
C  dcTiimm.  Trinitat.  &  fid.  Cathol. 
pcr  l.fi  fundus.fF.  de  cuift.  C. 
quemadmod.ccflamcn.  apccianc.  £c 
intelligtc  de  vcro  cpncraftas  loco,n6 
de  illo  in  quem  (blucio  deftinaciir  .* 
cuiusdodrinam  vpcacaureaRvbrdn 
I.cunfto$  populos,  in  a,Ieft.  num.^V. 
&  air,qii6J  cum  illa  omncs  fimplici- 
cer  tranlcuni  j  quam  rcpccit  idcm 
Bart.in  rcpct.  l,dc  qutbus  num.i7.ft. 
de  legih.rircpctittoilla  fuacHidcquo 
dubitac  lafd.  num.j^.lsein  i.ied.d.i. 
cundos  popolos,  num.  17.  ybi  pro 
cadcm  doftrina  addic  tex.  in.  1. 1.  §. 
final.fF.dcvcncr.  infpicicnd.qucm  ad 
hoc  dicitoptimum,  fccundum  Bald. 
in  c.final.col.pcnuit.  de  fer.  fcquitur 
Hippolyt.  qui  altos  rcfcrc  in  l.final. 
|ium.       5$.  tf.  de  iorird.  omn.iad.. 
Clia(ren.in  confoetud*  Burg.  robr.4. 
^a.  veriicul.Si  ver6claufula,fol.i)4. 
in  lib.mco,  Valafc.dc  iur.cmphyccu. 
quxft.  7.  num.  14.  vbi  infcrtad  Icg. 
Ilegni  ,  &  eum  (ecutus  Valafc.  altcr 
allcgac.^z.  num.4.  com.  1.  Motin.do 
contradib.difpucat.z6o.  num.t.  vbl 
de  commoni  teftatur,&  plurimiStpro 
more  fuo  ,  cicacisThom.  Sanch.de 
matrimon*  lib.^.  dilpucat.i  8.  qusil.u. 
num.io.  com,T.*IatiIsimc  Mantic.dc 
ambig.  conucntionib.  lib.?.  titul,  15, 
num.i4.cumfequencib. tom.i.  Marc, 
dc  iurtldid.4  parc.caf.6z.num.4.  vbl 
agit,an  fblennitastncontrahendoce^ 
qoificn  ftatuco  laieorn  deticos  aftiin* 


gac,^  pluttbus  oitatisPcifriSurd.co£ 
a57.nam.i.&.|.lib.z.vbinom.a,jdem 
ttadicex  commoni  fentcintiav 
qocconcernonc  ordinem  prooefliiii 

vtfcrucntur  flacuca.&confuccudinca 
loci  in  quo  iudicium  .igicatur,  quod 
iccm  cx  Barc.rcccpco.d.l.cundo-S  po- 
pulos  num.  j^.  ttadit  BarboL  nodcc 
in  l.exigcre  dotem,nu.io.9.ff*deiUdiC4 
•  -i,v   Praedidavero  rcguia,>IIf  com<* 
munis  fenccntialimicatur  pcr  Barc  £e 
alioSjin  doce,nuc  reilicucnda,fiuc  lu^ 
cranda  j  non  cnim  eric  in  ca  accen- 
dendum  ftacucum  loci  in  quo  cclc- 
btatus  cftconcradus  docaiis,  (cdfta-  • 
tutoffi  loci  domicilij  matici ,  pcr  1« 
exigere  dotem.fEde  iudic.  vbi  ratio^if 
nem'  fpecialicacis  innuic  teXi  qua(n 
expiicat  Barbof.  ibi  num.  90.  iund* 
num.15.cum  fcqucnrib.tradunc  Bart* 
ficcommunitcr  Sirihcnt.ihi,&:  in  d.I. 
cundus  populo5,(vbi  laf.d.z.iedl  nu. 
do  cum  fcqucnc.  comrounem  dicit^ 
amplfat>  8e  limjiat,  dequo  etiam^pec 
Ahb.fic  alios  tn  cap.  i-.defponfalilH- 
Hippolyc.d.l.finai.  ex  ntim.C0.  Gum 
fcqucnrih.tT.de  iurifdift.omn  iud.  vbi 
communcm  hanc  coiicliilioncm  va- 
ric  fublimicat.Couar.dc  fponlalib.  z. 
parc.  cap.7.in  prinoip^  num.^.  cum 
&qoent.Gom.lj5d;Taar.  nam.50.At- 
7;  .Vala(«.c6n(*i75  jiam*ao.  cilm  fe-*. 
qucntib  com.l.  MoHn.tom.  dccon* 
tradib.difpuc.  44).num.z.  Sanch.d. 
difpoC.iS.quasft.i.  num.ii.  Rcbcll  do 
obligac.Iib.^,  qua^ft.ii.  num*z<.  &  (i- 
qucnci.z.parclace  Mancic..d>  libr.  5« 
titul.H.petcocEcincafttdobioapod 
nos  iodicacom  foifle  ,.cradic  Cabed« 
dccifi^^.  i.part.  dcquaScnat^is  no- 
ftri  dccifionc  fusc  Barbof.  agic, 
camquc  detcndiciil  d.I.cici^erc  do- 
cem,cx  uum.  3 1.  cum  fcqucntib.  vbi 
dematcria  amplc  ac  luculc^ccr  pec 
eum,pr^(crcim  cKno^ao.  - 

j. .  Eft    alia  infpeftio  dli4<o&. 
fiiGCiiidineiii  lon  eonccadns  ,  qoae 
T  pdidnct 
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pctdan  ad  dedafttionem  iUios  m 
ambigua  goncraheariiim  volonmei 
IbniiCtic  enim  voluntatis  oonie£tura 
tfxeonfiiecudineloci  in  quo  cclcbra- 
rus  eft  oontra6^us,  1.  qudd  Ci  nolic^. 
quia  afsidua.fTidc  aEdilic.  edi^.  1.  Ccm, 
perin  ftipulacibnibus.fF.de  reeuLiur. 
vbi  ccadic  Dea  num.8.  Chaflen.  d.^. 
a.fel.iH*>^^*i*<wi>>  feqttencib.Surd, 
«onr.i98.nnffl.S.  ft^  lib.a.  &  plnri. 
bns  cicacis  Gabr.  commun.  opinion* 
lib.tf.  cicul.  de  oonfuccud.  concluf  i. 
percoc.  Latifsimc  Mancic.dtd.libr.). 
citul.9.  cx  num.  10.  cum  mulcis  fe- 
^uencib.  Et  generale  eft  in  omntbus 
honianis  aftibus  %  vc  d  eonftiecndino 
intecptenstonem  reeipianc ,  vc  ibid. 
per  enm  ad  mulcas  decifiones  lacif> 
Cmc  infcrcncem,dcquoiccm  lacifsi- 
xneTufchiprafticar.GoncIur.iur.com. 
2.conoluCoji.&  cum  fcqucncib. 
(ub  iicer.C  Querad.diueirar.<juzft. 
iBrui.io.peccot. 

.  Hui^  camen  coniedurs  qvat  oci- 
cnr  ek  obnruecndine  looi  eoncriiftus 
przfercur  tlla  qu^  proficifcicur  ex 
ipforum  edcrahcntium  vfu,  quiprius 
accendi  dcbcc,vc  tradit  Dcc.d.I.  fcm- 
perin  ftipulationibuS}nuro.7.pcrtcx. 
inLluBtedespalank  fiqnid  poft,iii 
fimibl,  ^txtmifuiiiJhtfitnsfimP» 
BdStvel  reff9ni$t  fF.  de  teAam*  l.fi  fcruus 
plorium.^.final.  ibi  i  tnte  tmnU  ipfim 
fAtrufrmiUds  ctnjnttudo^  deinde  regicnis, 
in  efui  'verfdtm  efi ,  exquirenda  e[t.  ff  .do 
icg.i.  &alijs  cicatis  ccaditManci&d. 
cicul.^.num.tf7. 

Qomcmentia  quarta 

SYMMARIA. 

COndiltt  turps ,  4ml  imfephiUs 
viiidi  eenirtSAm  \  in  lejldmf^ 
OtvtritmMti^wtkmt 
tl^tfititne  m^mmmH^  Xr»  fMM 


ftt  difertn^      iintr  tMUfdht^ 
&vbimmvtbmttttiitn£tiHr,  - 
a.    PtUit  w  mstrimemj  etnlrtHa  ,  l 

quo  tnrpis ,     imfcfibiUs  conMti»  ^ 
tcllitnr.cum  tdlis  eB,  quM  mitirim§» 
nijfi^dniismnt»  kdit, 

Quarca  concraduu  conenieiitui» 

2)^  turpi  y  aut  imfojiihili 
corHlitione  contraSui 

adieUa. 

QVarta  concraduam  eoi^ 
ueoientiaeft.  (flt  in  liaoi 
teftamecis  differuc)  qudd 
condicionc  turpii  auc  im- 
pofsibili  adicdavitiantur.  1.  non  fo- 
lum.ff  dc  obligat.  &  aaion.l.impofsi- 
bi1is.ff.dc  vcrbor.  obligac.I.  piagij, 
aliks>liflagicij,  iunftagloiT.  ibi,  eod. 
rit.$.fiimpofiibilis,  inilft.  deinutilib, 
ftipulat.  Quod  in  vlcimis  voluncad* 
bus  fecuseft,4  qoibus  impofiibiies,ft 
curpesaondicione«;rci|ciuntur,difpo, 
titionc  ipfa pura mancncc.  ^.impolsi- 
bilis,inftit.dc  hxred.inditucnd.  I.ob-  . 
tiouit.i.non  dubiumus.  ff.  de  condic. 
8cdenionihacJ.condiciones.t.ae  a.£ ' 
decondicionib^  iniHtat.  L  teprehen* 
denda.C.deinftic.&  fubfticucion. 

Et  differcnti^  racto  difBcilc  non 
apparebit,(i  attcndamus,  teftatorcm, 
aiiorum  commodum  agcrc  vltimac 
voluntatis  difpodtione,  non  fuum, 
qui  quaecunqucpoi$id)BC>relinquere, 
tieeeireliabec,  iuxta  illud  Pialm.  48. 
S^gmSitm  tim  inieritrii »  ntm  fintti  tm^ 
wk%neiiue  defcendel  crgn  etgltrid  einn 
&  in  Pfalm.  7^.  Bormierunt  fim- 
nnm  fium ,  ^ihil  inuenerunt  omnes 
nnri  diuitiarum  in  mdnibus  fuis  ;  id- 
oirco »  quod  ad  impofsibiles  condi- 
ciones  attinec.,  prsernmicur»  iocos^ 
pocids  tddldilie  »^on  fetid, 

n« 
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(^af.Xl.  Couetv^  7)etHrp^aHtimpofiu:ondiuotra3. 

iie  aUis,  isqoflm  in  rclifti  comtnodo  cotidi|ionedi'fta,in  eocain  ttiitatetiir 
slljs  prsculir,  illo  fraudatus  manere^  .  conoddlusinetfiilla repulfa  in  odiuia 

cam  prarcipicntis ,  cont:a<aus  mane. 


vidercturqiic  ccflator  ipfc  vitima:  vo- 
luntatis  adum  nulliicr  facerc  vo- 
luinc,  contra  rcgul.  I.j.  ff.  dcmilitar. 
tc(lamcnc.l.quo(ies.t.£.de  reb.  dub. 
€om  addodif  in  hane  rjcgulam  per 
Menoch.dc  przfumpdo.  Iibr.tf*  pr«- 
lumpCt4  iprincip.  Mafcard.  depto- 
bac.conclu f  II 4.num. lo. cn  icquenr. 
Pcregrin.de  ^ideicommiiT.arc.^.  oo« 
iS.cum  icqucnti. 

At  vero  m  con^radibus  diuerfa  cft 
tltiojin  quibusmosquisquccontra- 
hentium  prouidere  ubi  intcndit,  U 
commodo  Tuo  profpiccre  i  non  alie- 
ilo ;  vnde,  qui  fubcondinone  impof^ 
fibili  altcri  promittit,  aut  Tc  obligar, 
non  credicur,iocose  addidifTccondi- 
tionem  imporsibilem,vr,iIlapro  noa 
dida  habica ,  maneac  obligatus ,  icd 
potit&s  prsrumityr»  anime  non  obli-^ 
gandi  (t » talem  appoibiiie  condicio- 
nem ;  quc  i  m  pleri  non  potuiflec ,  vt . 
italiberab  pbligAtione  mniicret,  & 
cum  illo  alter  contrahens  qui  tali 
fondicioni  afrrnfit,  conucnirc  in  hoc 
vidctur  i  (icque  impofstbili  conditio- 
oe  adicfta  >  cenrentor ,  nihil  agere 
Totuiflei  quf  eft  lurifcoorolt.  tatio 
fcripca  in  d.l  non  roldm« 

Quodvcioactinecad  turpeseon- 
ditioncs,in  vltimisvoluntatibus,con- 
traccdatoris  voIuntatcm.&  in  odiuni 
iUios ,  qui  talem  pia:cepit  condicio- 
nem ,  repelluncur.  Hasc  ver^  racia 
cxigebac  ^  vt  in  contraftibus  ex  non 
repellcreiicur  fUA  vtcontrados  ipfi 
illis  vitiarentar  \  iiquideni»  ciim  tur- 
pis  condicto  adijcifur  contradibus, 
cx  partc  vtriusquc  contrahentis  cur- 
pitudo  conlidcratur ,  tam  ,  inquam, 
cx  parce  promicccncis  aliquid  darc, 
auc  &cerenib  curpi  condicionealceri 
iniunda,quam  es  parceaccepumis* 
Igicurfumma  cum  racionehiodium 
vctiosqoe  prooirom  fuit »  tc  « totpi 


ret,  altcrius  odio  ac  malicix  illam  ac- 
cepCantis  indulgcrctur  D  -niquc,q«i 
Ttcio  centum  ptomictic,  il  plagium 
committatsinrem  tUtpemcomTitio 
manifeft^  pad(citor }  de  qua.re  nes 
ftipulacio,  necconttaftus  ahquis  va^ 
lcc  I.gcneralitcr,  cum  Icg  fcqucnti,!. 
fi  plagi|.  ft*.  de  vcrboc,  obhgat.  cum 
alijs, 

a«  <  Hoe  veio  fallic  in  contra£);a 
macfimonij*  cuios  faoore  reijcuur  ab 
'eo  turpis  conditio»  it  impolsibilis^ 
contradu  puro  manence,  cfioaLiB 
fin.  dccondiciontb.  appofir.  c.i.  eod* 
Ctrul.  iuxta  communem  illiiis  inccl- 
Ic^tum,  dequolateCouar.de  fpon- 
ialib  z.parc.  c.3.  j^.i.  exnumi.  larifsi- 
mh  Saneh.de  mattimon.  Iib.5.di(puc. 
j  per  coc.  cum  iequenti»  tom.  I.  poft 
alios  Leir<deioftit.&  iur.lib.a.oap  tSL 
dubic.if.  num.  111.  RebcU.  nouam  in 
hoc  opinioncm,&  inccrprctationeni 
adduccns,  de  obligat.  lib  z.  qu^ft.io. 
fc6l.4.&  J  part.z.Prarterquamft  con. 
dicio  calts  cft  •  qux  ipiius  maciimonij 
fubftantiam  i^dac ,  vt  io  d^cap.  6oal. 
f4>arc.Couar.d.cap.^^.f.  Sanchez  d* 
lib.S.difpur.?.  LclT.d  num.u^.infin. 
RcbclI.d'qua:ft.ro. Nourfsimc 
Guticrr.d.cap«8£.  cxAum.i,  fiom  ie« 
quencib* 

(ofiuenientia  qkima 

SVMMAKIA, 


i. 


s 


Pes  coiuluien»lis  cetrdSfus  trtnr 
ft$  sd  knrtdesi  Mff  ofitifi  tm- 

frobttur  difermtU  fMM  qium 
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tranfia/  ad  hArtdit ,  difiutitur-^  & 
num.fequentib.  Ponitur  refilntto  cti 
dipn^iine  bimetnbri  num.  7. 
Vetkrtomr  qtnt  ftt  fotefiatiMesm' 
thi&  edm  folummodo  ejfe,  trdJkii»^ 
'^M  fendit  k  fi09t  &  voknttie 
creditoris  i  &  no»t  qu£  afa^lo  ,  & 


nem  com^ebendit,  ibi,  m  vtrjKnl 
Petere. 

t),  Condiiifi%^Q^^iio\i\im  afoende^ 
to, «  eeiUraSihu  fnMebcunque 
imfleri  fotejl,  etim  fefi  dekterh' 
menem*Etifiiidin  eondiii0/fe,G  per 
tiero,  iki  ite  verfienL^gfd  vere»Ei 
nu.  fequen/i. 


voluntate  fretnifiris  >  etit  idicttiMS    i^*    Condttiot  fi  p  e  t  i  c  r o ,    r froeurato 


4; 


terttt' 

Conditioi  capitolium  afcendd» 
rir,  ftr  haredem  iUiiu  iie  emm  fef- 
fona  fofite  eB  ,  imfUri  Hequit ,  fed 
iUe  meriemedeficit4Lim.$Jiterfi{tiL 

Notarfdum. 

PotefiatiUA  conditie^Altera  f/?,  in  qua 
jaBim  iUim  duntAxat  attenditur  a 
contrahentibus  j  alterajnqua 
ekmisfeirfiimeiteitditury&iit  fri* 
ms  fpec/e  fotefmmn  tembtie  mp- 
plerifer  amtmpoteft. 
ConJittoms  iorme  fumitur  e  menti 
illam  pracipientis,  drfereqiiifeilem 
impleri  eamfufticit. 
Poteftaitua  conditio ,  in  qua  ferjonl 
imflere  debemis  mtembtur,  &  eius 
iieiitftrith  ftr  e&im  tmfkrinon  fe- 

Refiluitttr  qtieftie  ,  mt  ini  imflemk 
&  condt/iomt  poteffatiud  incemfjuis^ 
8.    bus  iranfcat  adharedes, 

Condttto.a  peticro, autSi  volutfro, 
quanuis  non  valeat  in  ferfona  de- 
HteriSi  in  ferfomt  erediterisvalet,& 
ems  tamen  imfUnddfeeidtes  «d 
rides  i(limneis  trm^» 
Tradt/ur,in  (juo  conuememeeniMtie* 
ties  htS^  volucriSjfi  pcticris,fi  ca- 
pitolium  alecndcris.  Et  in  que 
foHerior  dijferat  4  frioribus  >nu.ii, 
CeisditieihvoluetOffer  i^mUmve' 
iimtetitdeeleretieitemimfhtur,  Ce- 
elitiovero.  fi  pcticro, pe/endi  faSu 
requirit  tfiue  iie  indifie.fimextrd 

illnd 

Ferbum,  p ctcve ,  propria  fignifica- 
sione  etiam  extra  iuduudemfetttte' 


"7- 


rem  imfUrtfoteJi^ter  eptfloUm,  & 
itmttitms,  sftmmde  4  debitore  feU" 
tmmteerediterismertem- 

Intettigitur .  Ifidecem  cumfe^$t 

'  ff.de verher.ekbfftJLititA^^ver^^ 

Ex  his. 

iy.  K^gitur  deinteUeSlu  l.  qui  Rom*§t 
hugerius.ff.de  verbor  ohltgjition.. 
ed  quem  Aliorum  intelUciits  refe- 
nmtwt  &  teiifiitmttm^t  mi5.if 

1^«  Communisfintentiat&conehfieeoL 
Uila  exJ§.  Augerius,probatury($* 
explicatur  ad  intelhcfum  tex.  ibi.  i 
StipuU/io  iJla,pt:omitto,mciihi  hl 
lucurutn  quancum  femproniux 
4iebet,  differt  abilla,  quiaquid 
(Bonftiterit,  (einprooipiiidebenb 
ihi,  ^ 
Jn  hecjiifnli^mii^  promicocibi 
folucrc  quancum  conftitcrir, 
fcmpronium  tibi  dcbcre,ratio- 
nibus  cum  illo  fa6lis  &compu- 
titis,condt/io  Itquidandi  debiti  cum 
fenmenie  ifje  JtktimfUri,  nen 
pffcit^  enmbmeMmil^^LmiAt^ 
verfic.  fnmttendum.  idem  tradi' 
im  ex  commtini  fententid  in  ffi- 
fulat/one  tlU.ptomitto  quicquid 
€onrtitcric,rcmpronium  tibi  dc- 
hete,ibtdjit  verfic.  tertte^C-vUi- 

Quinta  comradhiu  coueniendju 

2)^  fpe  condhionalis  confi 

tradus.  ^ 

if  Quuud 
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(^ap.XL  Couement.y^T) ef])e conditionalis cotraci,  iis 

Vineo  conucniunt  con-     Dec«in  I.quxlcgata,  nuni.4.  ff.  dc 

rcgul.iur.  &  comuncm  diccns  Gom. 
d.num.^o.pofi:  ptincip.  communcm 
etiamdicic,  6«:  lcquicur  Pichard.  in  d. 
^exconditionali,  num.  10.  Necilli 
obftabic.n  dicatnr,in  donationecon- 
dicionali  nullum  atiud  faftum  dona* 
tarij  repcriri ,  quam  acccptationcm 
illius,qua  fufficic.vt  fpem  donatlonis- 
tranfmiccac  in  hxrcdes  co  intcnm 
deccdcQCCi  &:  tamcn,ii  ponamus, 
gacatioYndelegaeofibi  lub  conditio- 
ne  relifto  conKiumiacceptandi  illius  ■ 
voluncatcm  in  euentum  condicionis 
dcciararc,illo  interim  moriente,nihtl 
agcrcj  Rcrpondeturcnim,adhucpr^. 
didjm  glofT  ac  communtm  diffc- 
renci£  cacionem  (larc^  nam  ccicbra- 
tionemconcradusdonacionis,  &  cu- 
iuslibecalrerius  prjecedercordinarid  • 
{blettipforum  contrabcntium  trafta- • 
tus  dc  cclebratione  illius,  quotiafta- 
tu  ,  &  fimulcanco  vtriusquc  partis 
confcnfu  ,  qui  non  datur  in  aftibus  . 
vltilVix  voluncacjs.aclum  intclligicur» 
vt  non  Gbi  tautum ,  icd  &  hxredibus 
eaueant»  iuxta  d.  1.  fi  paftum,  in  fin. . 
Sed>&fi  nuUo  praBccaeme  cra6Uctt- 
promifsio  fiac  donacionis  conditio- 
naiis,&:  ctiam  fi  fi.uabrcnti  pcrnun» 
tium.vcl  cpiftolamjquac  ica  fa^a  valct 
fccuca  donacarij  acccpcationc  ante 
mortcm  donatoris.  1. 1.  §.  fed  Ci  quis 
donacarus.Cde  doiiat.'K  antequam 
ceoocec,  iuxca  uadita  per  .Gom.  u 
tom.cap.^.num.j.  hoc,inquafD,cafit 
adhuc  pcrfpicua  difFercncix  ratio  ap- 
parcc  inter  donationcm,  &  lcgacum, 
icualiavltim^  voluntatisfclidaiquia 
hic  ambotu  femper  rcperitur  fimulr 
taneus  confeofiis ,  find  qoo  donacia 
non  va1eret,effieax  ad  tranfinifsion^ 
inducendam  ,  iuxa  naturam  a^oe 
qucmcc!cbrant:qui  fimultancus  co- 
fcnfus  non  rcpcritur  inlcgatis,  quia 
tcftator  confcntit  quandiu  viuic ,  cx 
quo ccdamencum  condit,icgatariu9 


traftns  in  co  ,  quod  fpcs 
conditionalis  illorij  tranl- 
mictitLii  in  hxrcdes.  §.  cx  condicio- 
nalijinMcde  verbor.obligation.qui 
ccx.capitaliseCb,6r  exprcfTus  ad  hoci 
vbi  gto(r.fiiial.arsignacdifFcrcntia:  ra. 
tionem  intcr  concra^tus  ,  &  vlcimas 
voIuntatcs,quarum  difpofitioncs  c6- 
ditionalcs  non  tranlmictuntur  ad  h^- 
icdcs  cius  cui  lub  condicionc  rdiclu 
cxtat,  iilointerim  decedente,l.vnic. 
^fin  antem  aIiqttid.C.  de  caduc.|ol- 
lend.glofr&  Dodor.  in  I.  vnic.C.de 
his  qui  ante  apcrt.cabul.cu  concord. 
addudis  pcr  Tiraq.de  rcrr.iignagicr. 
^.i.gloif.i.num.i^.  Gnm  i.tom.c.ii. 
iium.}6.Couar.pra£l.quacfl;.c.pcnult. 
nu.4  Galganett.de  condicion.i.part. 
Ci88.num.it*  U  procommuni  regula 
nadttDidac^  Brito  Lufitanui  Ylyfo 
fiponcnfis  Ecclcfiae  Canonictis  do- 
floralisin  confil.fuper  caiifam  maio- 
ratus  Rcgi.x  coronx,  quacil.i.  num.tf. 
tt  cft  ratio  fccundum  glolT.  in  d.  §, 
ex  conditionali,  quia  m  contradlibus 
interuenic  contrahentisfiiflom»  fibii 
&hfredibus  fiiis  profpicerc ,  inten- 
dentis,iuxta.l.fi  pa6kum.iF.de  probaCb 
I.  vetcris.  C.dccontrah.  &  commit- 
tcnd.  flipulat.  adeo ,  quod  vulgaris 
clautula  notariorum  dc  hxrcdibus 
contrahentis  mcntionem  faciens,  lu- 
perfluarepytetur.leom  qai  ita.$.i.& 
ibi  glofi.  verb.  pro  ruperuacoa*  tf.de 
vcrbor.obligat.  vhi Paol. nocat  nu.i. 
Andr.Gail.  obfcruar  ?  num.io.  lib.i. 
vbi  alia  in  propoficum  adducit  ,  & 
jiumcr.fcqucntib.  Quod  (ccus  cft  in 
vltimis  voluotatibus,  in  quarum  dif- 
poficione  nuUum  interoenic  &duDi 
perfi>n^  ,  pui  relinquitur ,  fisdfi^lios 
duntaxatceftatoris  fa£him,&voIun. 
tas.pcrfon^.cui  rclinquiccommodu, 
&  merica  actendencis  ,  dc  hzredibus 
illius  non  cogicancis. 
.  Quam  gioiT.  racioncm  fcquicur 
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L.Ex  hoc  iure.ff.de  luffit.^  iur.  2.p. 
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pod  mortetn  illius;  acqueinvcriusq; 
confcnrusrcpcririfimulncquitin  ac- 
cepcaciono  legatiifedrolius  legacarij, 
qui  efficcrc  non  potcfl:,  vt  fpes  lcgaci 
condicionalis  (ibi  reli^li ,  ad  hxrcdcs 
fuos  tranfmictacur  >  illo  inccrim  vica 
hindo,ex  racionede  qua  fup. 

Exqua  infercur,  quhd  Ci  ccftacor 
pr^ccpiffec,  vt  morcuo  lcgacario  ance 
condicioniscucncum  ,  illa  po/lca  fe- 
cuca  pertincret  lcgacum  ad  hxrcdcs 
Sllius,fpcs  conditionalis  Icgacifpeda- 
ret  ad  cos,hodiepotifsimum,quando 
cx  iurenouiori  mccrcis  pcrfonis  Ic- 
gari  poceft,&  fidcicommiflTa  rclinqui 
§. fed  nec  huiusmodi ,  inftic.  de  Icgac. 
de  quo  nos  fcripfimus  in  init.  i.part. 
comentar.l.i.C.dc  faorofanft.eoclcf. 

z.  Limitaturautemcommuniter 
communis  eonobfio  detranfmifsio- 
ne  contra^num  conditionalium ,  vc 
nonproccdat  in  hisiquifubpotefta- 
tiuaconditione  fiunc  i  nam  fi  eredi- 
tor,  anccquam  implcac ,  moriacur, 
fpem  concradlus  ad  h^redcs  fuos*  no 
tranfmiccic,  vc  ccnct  glofl^.  i.  in  I.fi  dc- 
ccm  cum  pccicro,  fF.de  vcrbor.  obli- 
gac.  &  ibiBarc.infin.  &communiccr 
Scribenc.  pcrtcx.  ibi,  nocanc  cciam 
iBarc.&SGribcnc.pcr  ccx.  ibi  in  I.  qui 
Romx.^.Augcrius.ff.eod.  cicul.  &  cu 
alijs  ab  eo  cicacis  tradunt  Tiraq.  de 
recr.conucncional.  ^.i.  gIofl~.6.  nu.iy. 
Galgancct.trad,  dc  conditionib.  i. 
part.G.i.quzft.dccim. num. j.  Gail  do 
communi  teftatus  d.obferuat.i.nu.^. 
Pcregrin.de  fidcicommifl*,  artiaul.i 
nu.irj.&omnium  fcrc  confenfu  re- 
«eptam  cfle  fentcntiam,  fatctur  Co- 
uar.d.c.penultim.num.i.&  nouifsime 
piuribus  oitatis  communcm  cradic 
Caftill  lib.^.controucrf  c.i^.num.y. 
poft  omnes  Lufitanus  Brit.  cofil.fup. 
citato  quxft.  x.  num.4.  qui  fcripfic, 
noiifsimameflTciuris  oiuilis  rcfolutio- 
ncm  plurimorum  iurium.ac  Doftoru 
anchdricatc  fuloicam^quodius  adim- 


plendi  coditiones  pcteftatiuas  nullo 
modo  cft  ad  hsredcs  tranfmi(sibile, 
&Ioquitur  in  donarioneRcgis,com. 
muncm  ctjamdicit  Gom.z.com.c.ii. 
num.56.  vbi,  in  vcrficul. Vel  liliccr, ic 
quart6,cam  incclligicin  concra&ibus 
lucraciuis,  vc  in  illis  non  cranfeac  ad 
hxrcdes  ius  condicionis  poceftaciuz» 
in  oncrofis  vcro ,  fie ,  pcr  I.  z.  ianCkz 
glofl*.  ibi  communiccr  recepca,verb« 
fiue  hazrcdcs.C.dcpad.inccrempcor, 
&  vcndic.&  I  fi  prardio.fT.dc  in  diem 
addi6l.&  icacflcjaic,dcmcnccBarc.8S 
aliorum  in  d.l.fi  deccm^vbi  Barc.opi> 
nioncm  hanc  tenuit,cumcontra£ius 
incipit  a  conditionc ,  vt  tunc  ad  hx- 
rcdes  non  tranfeat,  fccus,  quando 
difpofitioncincipit,  dcclarado  vtpec 
cum.  Et  ita  incffcdu  dcterminarc» 
&  diftingucre  communem  ,  fcripfic 
Pctr.StclIa  in  rcpctit.  d.  .Augcrius, 
num.5t.Ex  quo  locoarticulum  iftum 
latifsimc  difpucat :  qucm.  lubricum, 
&  periculofum  cflc,  dixit  antc  d  nu. 
ji.in  verficul.  Sciendum.  Sic  etiam 
communemfcntcnciam  accipic  Co« 
uar.d.c.pcnult.num.  final.  vbi  in  vcr- 
ficul.Primum  igitur,  dcclarat,  quado 
contradus  dicarur,  incipcre  a  przce- 
dente  condicione,vel  a  difpofitione, 
Gail.d.obfcruat.i.num.7. 

Scd  Rcccntiorcs  alij  contrariam 
fcntentiam  inierunt  ,  cxiftimantcs, 
contradus  conditionales  ad  harrcdes 
tranfircctiam  fi  condicio  fitpotcfta- 
tiua,iuxta  rcgul.  generalcm. d.  ^.cx 
conditionali,bocintclligcntes,quan- 
do  potcftatiua  conditio  ,  pcrfonalis 
non  cft,  fcd  talis,  quod  adus  in  cam 
dcdudus  expcdiri  per  alium  pofsic. 
Quam  fenccntiam  contra  comuncm 
tenet  Duaren.  in  d.  §.  A^ugcrius,  & 
StcIIa  ibi  num.57.cum  fequcntib.  vbi 
pto  illa  latifsimc  contcndit ,  &  alii 
quos  rcfert  Coua^.d.c.pcnult.num.i. 
contra  communcm  quoquc  cu  illis 
lacc  coDCcadcns,ao  concrariam  pluri- 
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basfnoniens  fandanientis.  Adquam 
eeiamcirant  glofTinUfub  hac,  verb. 
nam  ncc  ff.dc  obligar.&  a£lion.&  ia 
l.fidciuflor  obiigari.^.vltim.  S.  de  fi- 
dciunbnb.  alios  iflius  fcnccntix  Au- 
thores  citacCaAill.d  c  i4.nu.d. 

J:  Pro  cuius  concrouctfj^dcci- 
fione  przmitcendum  duco>  poccfta- 
iSuam  conditionem » ilbm  dontaxac 
dici ,  quae  refertur  ad  peribnameioa 
«uifubilla  promitcitur,Aiafto»8cpd- ' 
ceflace  illius  dcpcndens,  vcrb.  gratia, 
Promitto  tibi  etfuum  ,  fi  flhictim  feruum 
tuum  mMumiferts  ,Ji  dtcem  dederu,ft  C4- 
fitoUum  ojceHderis.  Qu^  condiciones« 
nacura  fuapoceftaciuc  finc»boa 
tamen  nolninecenrencurtquandoad 
perfonam  illius  referunrur,  cniseai. 
implcri.intercft  j  nonfic, fi  ponantur 
inpromiflbris  pcrfona  •  nam,  ctd  iUc 
fcruum  fuum  manumuccrc  poisic,  fic 
decem  dare,&  capicolium  aiccndcrc» 
{qo^  vc  alcer,  tamen ,  non  dicemasy 
iub poreftatiua condicione  alceri pro-  . 
mififle.qui  fub  aliqoa  iftarum  condt- 
tionum  fibi  afcripta  promifitsiion 
inagis,quam  fi  talis  conditio  intertij 
glicuius  pcrfpna  fignarctur,vcrb.gra- 
cia,  Promitto  tibi  centumyfi  Petrus  capi" 
itUimmfitadhriix  in  qua  fpecie*,  &  fi 
Pecro  capitolium  alcendendi  libcra 
facultas(it,nondictmus  fub  potcfta. 
tiua  conditionc  promiflum  fuiflc.fcd 
fub  cafu.ili  potius ,  tanquam  qua:  ab 
alicno  pcndcac  cucncu  :  quod,  aliud 
agcnsyobferuac  Pcregrin.  defideico- 
miftlarcicahit.nii.Stf.  &  d.artical.ttf. 
iiamaa|.pr«fencicCooar.dc.penQlr. 
num.^.verfic*Icemnonoberir.  Qud 
circa.pr^fcns qu^ftiio  dc  cranfmifsio- 
nc  poccftatiua;conditionis  non  per- 
tmcc  ad  hanc ,  quam  cafualem  dici- 
mos:  fimilicer,  nec  ad  illam  qux  fta- 
tuicor  in  perfona  promillbris  ,  qua! 
•eodem  iure  cenfenda  eft,  ciim  non 
pendcata  fado,&poteftaceillius,cui, 
eamimpleriaconoenitjroli^mque  io- 


tereft  inter  vnam,8r  alceram  fpeciem» 
qoddin  priore,ciim,nempe,condicio 
in  perfcnam  aticuius  terti)  fcribitur, 
conditionalis  contradus  tranfit  ad 

haircdes  vcriusquc  conrrahcntis ,  ita 
vcfi  poftmortem  altcrius corum.iiuo 
cciamambotum  condicio  impicatur, 
hazrcdcs  vniuscomra  hjeredes  alce- 
rios  agcrc  pofsinc  exconcrafto,  iu^xca 
d.*f.excondicionali,inftic,deverbor. 
qbligacion.qoiloquicur  in  cranfnr  if- 
flonc  aftiua,  &  ccx.  in  l.fi  quis,  fi  Ti- 
cius.fF.cod.  titul.  qui  in  palsiua  loqui. 
tur :  m  poftcriore  vcio  cafu  ,  cranlic 
contradus  ad  hzrcdes  credico(is,noti 
ver6  concra  promiflToris  hcredes  |  ft 
enim  promiubr,qui  promiflc  fub  co- 
ditione,(i  ipfccapitolium  afcenderitt 
poflrmortcm  ftipulatoris  capitolium 
afccndar,  tanquam  adimplcta  condi- 
tione  conucniri  poccricabhxredibus 
illiusjcum  tamen  econcra,(i  ipfemo*' 
tiacor  anteqojtoa(ceiidat,conoeniri 
hacredes  illios  non  poteruiit,  ecfi  ipfi 
afcendanc  {  Ec  ica  In  vCraque  fpecie 
cradiclmol.  tamccfi  potcftatiuam  c6- 
dirioncm  appcUec  in  his  caiibus ,  ia 
d.l.fidcccm,  ciim  pcticro,  col.i.ver- 
Ilcul.Itemaduercciquem  in  primalo- 
qoens  feqoicor  Gom.d.c.ti.nom.$A 
verflcul.Iccm  addtf* 

Notaodum  tameil  eft,qu6d  re  bC' 
ne  perpen{a,nulla  apparebitdifFcrcd- 
tia  mtcr  hos  caius  \  quod  cnim  ifl 
poftcriore  dicicur  ,  contradum  noa 
craniireconcra  promiflforis  hsrcdesi 
non  oz  eo  proaenit,qo6d  fpes  eondi*- 
tionalis  contraftuanon  cranfeat  coii- 
tra  h^ercdcs  illius  «fed  eX  eci  potiiks« 
quia  in  cafu  illo,  promiflbre  mortuo 
nullus  reperitur  contra£lu$  qui  cran- 
{ircpofsitjhzccnimcondicio,  CtcA^ 
tolittm  dfiettdero ,  per  aiium,quam  per 
me  ipfomimpleti^iioii  poccft  |  vade, 
«mortoo  iUoiattiibbca  promific,afit«« 
quam  afitenoeret,  defeciiTe,  appareti 
vcitttiam  dcfictt>iUo  morieace,  ci^m 
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itm  afeeodere  nequic ,  vc  conddcrat 
larilconr.  in  l.final.  fF.  de  condicion. 
inftic.  idcircoquccranfirc  adha:rcdcs 
fpcsconditionalis  conrradtus  no  po- 
tuiccuius  conditio,  dcbitoce  motcuo 
dcfcciffcapparcc.  Quodjciiiii  «ondi- 
•  tto  refertttr  ad  tercy  alicuiusperfonS, 
piricer  obtinet ,  enim  is  moriator 
antcquim  in  capicolium  afccndat » 
dcficic  concraftus  dcfcfta  condicto- 
ncqusc  pcr  hzrcdcs  illius  cuius  .per- 
fonx  addida  fuic,  itnplcri  non  poce- 
Tict  vcnunsupacim  cradnntlmel.  dC 
<9om.vbi  rop.argum.tex.in  l.qui  • 
ledi  in  prtncip.8e  in  |.  M«ttitts»  £  di 
condicion.  &  dcmonftr. 

Sapcrcft,  icaquc  ,  vr  illam  folum- 
modo  conditioncm  ,  potefbatiuam 
dicamus  ad  dccifionem  prxfcncis 
<|U2:(lionis,  qu^  a  fa^o  ,  &  poccftace 
eius,cui,iUaoiunpleri,  intereft>liber6 
|>endec 

4.  Etbzc  ,  in  duplici  cft  difFc- 
«enciaiaat  enim  ciusmodi  cH: ,  qu6d 
adimplemcntum  illius,  fa6lum  dun- 
taxat  m  cam  dcdudum  contrahen'- 
ces  acccndunc ,  non  faciencis  pecro- 
xiam  i  aut  eittsmodit  tn  q«a  fiioientit 
eciam  perfbnam  attendant}qttod,in. 
Ipe^  conditionalis  fa^i  nacura,  dif- 
cecneretiacile  cuiquccntPrionsrpc, 
-cici  cxemplum  patcc  in  iUaconditio- 
i\c,Si  jlhtcum  feriium  luum  manumiferisi 
in  qua  ,  manumifsionis  fa£tum,  non 
maaumttcencis  perfbnaattenditor  i 
AontrdientibttS;  quod  enim  prcten- 
ditrisqmrttb  ifta  condicione  promit- 
^ttferai  Hberras  c(l,&  domini  perfo- 
liam,tJ»nquam  ad  id  aptam.in  eondi- 
tionc  dcfignauicnon  cxclufufusalia, 
ii  pcr  illam  fthicus  manumitci  lcgiti- 
me  pocuiHec.  Eiusdcm  fpecid  exem- 
plam  eft  ineonditioneilla ,  fdietm 
iMmiftblo  cnimeondiinonis  faftu, 
aon  faciencis  perfona  infpicicur.  In 
his  autem  ,  &  alijs  ciusdcm  naturac, 
quoruia.excaijpU  icgui»tuc  ia  l(Vm6» 


$.neaatem.C.deeadtto.colIcod.  qota- 
contrahentes.non  cam  facientis  per« 

fonam  ,  quam  fa£lum  in  conditione 
poiicu  attcndunc,  a  mcntc  iuns  alic- 
numvideri  cuiquam ,  non  dcbcc ,  ii 
dicamus  ,  a  mente  coiltrabencium 
alienumnoneiTc,  qu6d,cam  caiis  eft 
condjiuo  ,  pcT  aUom  impleacur ,  pec- 
quemsquCiTC  perillum  ,  qui  dciig- 
nacus  cft,implcri  pofsit.  quod  in  illa, 
fi  dectm  drderiSfprobM  lurifconlult.iii 
l.final.ii.dc  condit.infticution.  &in  1. 
Arechuia,in  fin*iF.dcftac.horoin..&  ia 
finiiUb«alijs  Imperator  ia  d.  $.nc  aii; 
tcm. 

f.   Ncc  obftat  vulgaris  regula» 

qudd  conditioncs  in  f  rma  fpccifica 
funt  adimplcndai.d.  1.  qui  hxrcdi,  8C 
d.l.Maiuius.lF.dc  condic.&:  dcmonftr. 
quxcftracio  communis  fenccnci^in 

3a«ftionc  propo(ita:ad  qaam  refpo- 
ecCouar.praft.d.frpenult.num.7Ja 
conditionibus ,  tam  quac  a  tcftacori- 
bus,  quam  qu^  a  contrahcncibus  cx- 
primuncur ,  non  tam  vcrborum  for- 
mulam  ,  &:rigorcm  ,quam  iplorum 
menccm  aquibusponuntur ,  dcbcre 
atteBdi,fatisqtt3  e(re,fi  fllorum  mence 
obforoata,per  squipoUens  implean- 
curiidquod  communitcr  cradiderunt 
Barc.Imol.  Alex.&  Nouiorcs  alij  in  I. 
Gallus.^.&quid  fitantum.frdc  libcr. 
&  pofthum.vbihuifsimc  prolcquitur 
Coft.noftcr  in  5.  §.  parc.cx  nu.j.cum 
fi!qaentib.Petr.Scelia  d.l.  qui  Romz 
^.Aogerius,nu.85  Galganet.de  con- 
dicionib.i.part.c.l,qu«ft.4i»Cxnum. 
3.&  fufius  quxft  io|.  pertoti  Qaibas 
addo,qu6d  conditionis  forma,  non 
eft  fumcndaa  vcrbis  quibus  fcribitur, 
fcda  mcncc  cam  fcnbcntis,  qua:  vcr- 
bis  prarttdec ,  &  per  quam  condicio 
ipfa  regitur,  &  regulator.  I.  in  coodt- 
cionibus.ff.dc  c6ditien.& demooftr* 
I.Pacer  Scuerinam,eod.ticul.quanad 
hoc  cxpcndit  Coft.  d.  5  part.^.num. 
4*  1.  bseccdcs  mci*    cum  ita.  if.  ad 
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^#  Exhis  vera  iam  apparec  qu^^ 
ftionis  refolucio :  G.  cnim  potcftaciua 
condicio  calise(^,in  qua  fadum  iniila 
dcdudlum  contrahentcs  attcnderuc, 
tion  perfonam  perquam  ficrct,quiai 
perquetiitnrique  fiac  >idem  feihpoe 
feqoitor  eiFeAiis>lrtiftexetnpIisprio- 
tis  membri  diftitidioni^  ft^miffxi 
diccndum  crit ,  quod  concraftus  fub 
ea  cclcbratus,  cranfmitticur  ad  harre- 
dcs,  cum  iurc  implcndi  i  lam  ,  iuxca 
feiucaciam  StcllXjDuar^Coraf.Con.-^ 
luin^  aliorum  quos  iektts  U  feqQU 
tDrCoQair.d.o.f>enoiC.  oo.£.  in  |>rin«« 
qtiam  fic  accipit,  Ucdc  fie  noneJtpU» 
cecCa(lill.d.lib.^c.i4.ntim.^.  vernc. 
Inio  &  aliquando.  Cum  enim  talcs 
<!fondit.ofics  implcri  pcr  alios  Icgiti-  • 
mc  poisincvcconflac  cxptxditkis^ 
de  nacura  concteftos  oottditiofialie 
iit,  vcfpestlljoscranleat  in  httedesi 
Vccciam  cOnftaC,  nihil  eft.qtiodtran- 
(icum  huiie&  cranfmifsiooem  irope- 
diac  in  oafu  ifto,  in  quo^cranfmirsio*' 
nis  ratio  ad  concradus  fup.  tradita, 
2quc  cernicur.vc  inalijs,in  ^uibus  Ula 
generaliter  obtinet. 

5i  aucem  eonditio  poceftiiciuafiif 
c(e  nomero » (e^  nacura  earuro « quaf 
perclneht  ad  pofterius  diftin^ionis 
membrumjquia  contrahentes  inilfa 
non  folum  fadum  ,  fcd  &  facicntis 
perfonam  refpexcrunt  ,  cx  quo  pct 
aliumtquamper  ilturo  qui  ad  idde- 
fignatos  fuityiropleri  neqoi^  merrao 
creditore  ancequam  impleatt  tranC 
mifsioni  locus  non  erir^  ioxtacdmii- 
tiem  fentcntiam,  in  cafu  ifto  acci- 
picnd.-im;  .icuius  mcntc  alicnu  foit^ 
non  fuit,  vt  in  ifto  duntaxac  tencrc^ 
cutj  in  quo  conueniunt,  qui  concra 
eam  ceneot»  tC  efte  de  meoce  eorum 
perpendii:Caftin.d.c.i4.  num.:^.  Bc 
nuncupatim  m  cafu  ifto  probac  Di- 


principaleeft*  id  illi  .formam  indic^ 
Vnde,  non  cemere  dicecur,  in  forma 
fpccificaconditioncm  impieri,quz 
fccundiim  mcntcm  iilius  a  quo  fcri- 
pca  e(l;,pcr  ^quipoUcns  implccur.  £t 
iiceoifabicordiffiaaltas,qua  replieari 
poiTecexcommotii  tencenriaccaden* 
te,  quod  rcquilicum  pro  fornla^  nonl 
poceft  iropleri  in  «quipollence  ,  vC 
efrccommunem  rcguIam.traditDcc. 
in  Ui  matcr,num.4.  C.de  inftitution. 
&  fubdicut.vbi  tamcn  eam  dcclarac, 
vc  non  habeaclocumquaodo  forma 
ve^cit  cercom  efFc^m  *  prooc  iti 
eondiCione,vcincex«  ibi,com  iimilibr 
Alccrius  t&embri  in  diftin- 
dione  pr^dicla  excmpla  poniclm- 
perat.  d.l.vmc.  §.  nc  autcm,  vcrficuL 
Quid  cnim  li  tcfhitor.  C.de  cad.tol- 
lcnd.veluci,//;?  loctimcertumAbieriStfi 
UbiJMMWtthifmxerisi  quae  condtciones^ 
qoianon  &ftum  in  illis  dedudumio. 
lummodo  attendicur,  fcd  eriam  per- 
fona>  pet  quam  fiac,  per  aliam,  quam 
per  cxpreflam  in  illis  periunam  im> 
plcrinon  potctunf,  iuxra  rex  ibi,  in 
vcrfic.Sin  vcro  talis.Qund  in  \\\A,Jiin 
tdpi/olium  ajcenderih  a:que  probat  cex.- 
in  d.i.final.tf.de  condicion.  infticOc.& 
in  iiU JtJletMidridm/ieriSidc  qua  glof. 
ibi  vetb.  peraliom»conflitucns  diffc- 
rcntiam  intcr  hanc,&:  illam  ^Ji  Titia 
decem  dederis»  Et  deniquc  ,  ad  iftud 
xncmbrum  pcfcincnt  omncs  in  qui- 
busperfonx  induUria  cle6la  appare- 
bic»  vc  itt  I.  incet  artifices.if.  de  foln- 
cioii.c.fioaI.    final.de  offic.deIegae« 
vbi  plenifsime  Felin.per  cot.  &  com- 
municcr  Scnbcnt.  quando  dicacut 
clc£Va  pcflonx  induftria,  &  quomo- 
do  id  cognolcatur  f  &  quandoadus 
per  alium  explicati  non  pofsic }  de 
qoocciam  nooifiim^  Cardin.Tuieh. 
praAicar.concInr.tom.4xonclorto  f . 
flc  iequenci  fobliteca  I*Galganctt.de 


condicioniba.pacc,eap.t«  qojtft.^,  tt '  daei  Brico  incofad caufam  maiotaf. 
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KtigiK  ooroi»  qo^i.iitt^.vbi  alioi  polccoris  ipfios  ^tdoom  adhaerec,tS-* 
leferc. 

8.  AdJcndum  vcro  cfl,quod  re< 
gula  gcneralis  cranimUMunis  con- 
craduum  cddicionalium.hic  in  nulio 
Jaedtcur ,  ncc  cciam  calu  ifto  coardla- 
cor,fi  qaidOiniD  CQ,morieDteiltD  pec 

2uem  condicio  tcnpleri  debuiCtium 
kcmaak  ilhus,ac  cdcrabcnciuroaien- 
ceniicoodifiio  ipfa  dcficic,&:  pcr  con- 
/cquen;  nu  lus  icpcritur  concradtrs 
condicionaiis,ncc  ipcs  illms.non  ma 
^is  quam  in  condicione  iila  > Ji »«Mt 
tx  J^ventttt  I  qii^  non  veniatynec 
lam  venice  po(sic*morcuodetnde  illo 
Oii  Tub  ilia  piomiflum  fucrat  ,  de 
Raormi^ionecontiadus  quxflio  no 
er?C,  qaem  dcfecrflc  ,  conftac  ,  anrc 
morccm  crcdicotis  Quod  incondi- 
Cione  illa.y?  cifuaUumtJcettdnu^  obfcr- 
sauimas  (up.pec  l,finaL  Cdecondic; 
infticotion. 

9,  Nec  lioic  relblationi  obfVat 
cex  in  Lfidecemi  cum  pcciero,  S.  do 
vnrbor.  obligat.  vbi  hxc  flipulacio, 
^tum^cumpftiero,  dare  mihi  fftmAti,  fi 
ego  dcccllcro  priusquam  pcciero, 
Craniicad  h^rcdcs,&  (acioncm  (ubdic 
Vipian.  ibl»  qoia  talis  (lipulacio  non 
cam  babec  conditionem «  q>iim  ad* 
monitionem  quaodam  qudcelerids 
&  quasi  fine  mora  ,  pccunia  redda- 
cur-, cxquo  innuic,  quod,  H  ira  con- 
ceptaeflcc  (lipulatio  ^decem  dnTe  Tnthi 
(ktndei^ fetiera  ;  quia  tunc  vcre  con- 
ditionalis  eflcc,fi  cgo  deceflcro>prinfw 

attim  pecieco,nontranfiretadhctC" 
cs  ;  &  itanocant  ibi  gbfl*.  Bart.8C 
oommunitec  Scribencinde  proban- 
tes,  fpem,  ac  ius  conditionalis  con- 
cradus»  quando  conditio  poteflariua 
eft.  in  hxredes  non  iran(nr>icci,iuxca 
communcm  de  qua  fup.  Qusetamen 
ficgeneraliter  accepca,  ec  illote%.n6 
probatot ,  ied  magis  fupcrior  refolu- 
tio.*eccntm,  condicio  illa,y?  petiere, 
j^o(c(btiua  quidem>calis  efi»  quaefti- 


qoim  i  hbera  vokincate  iUius  dc- 
pcndcns,vt  ilh^Jivoliierff,  quac  in  cf- 
fc£Vu  non  multum  intcr  fc  diffcronc, 
&  hcec  cx non  valcanc  in  pcriona  dc. 
bitoris.l.cenccfimis  j.Hnal.  ff  de  ver- 
borJobligac.l.(bb  hac*fF.de  obligat.tt 
aftion.  propter  rationem  ibi  fcriptSii 
in  perfona  credicori$,(eu  ftipulacoris» 
in  quo  ccfTat  ratio  de  quatbi,  bcne 
quidcm  vaicnt-,  quia  tamcn  proptia: 
iilins  voluntati  (ommittuntur  ,  im- 
pleripccaliiim  non  poHunt,  &i  idco 
non.tianfmitrantur  ad  hcredes.vc 
eoenitinilia,^«i^tfi!r«fiMr4i/(«)ii^,  flC 
iimtlibas,  ioxta  pr^cdcnccm  relolu- 
cioncm.  Ec  ita  teipODdcc  Couaf.d.Oi- 
pcnulc.num  6. 

10.  Ciuk  quod  cft  adoerten- 
duen,  quod  condicioncs  hic,  Wnr- 
rii,  (i petteris,  fi  cdptethtim  dfcenderts ,  ia 
hocconuenioncquianon  trenfeuoc 
ad  h^rcdes,ftipolatore  moctoo,aotc- 
t)u4m  impleattCX  racionedc  qua  ici|K» 
quia,nempc,  hiortc  illius  dcficiccon- 
ditio,  vt  in  iWtXy  fi capuolium'A(cefideris% 
&  (imilibus ,  diximus  fup.  &  in  illa, 
fipetieris,  probac  d.hfideccm,in  Hna- 
hoas  verbis,  iunfta  communi  (cncea> 
tfa  ibidem  ,de  qnafup.  A  contrario 
fenftl  indcdcdu^a.  Ec  racio  c(l,quia 
hatc conditio, /? ^f//^r<?,voluncatis  de- 
claracioncm  cxigit  ,  qux  voluntas 
moTCc  finitur,1.4  ff  locac.  c.  fi  gracio- 
sc,de  cc(cripc.hb.6.qua  rationcidcm 
cftin  oondittone  hac,/w/Mr#,  tf#. 
tmiiitmibii  qoam  illi  aEquiparacCo* 
uar.  d.Dom.tf.  TerfiGul.  IIU  verd  con» 
ditio. 

11.  Aducrrodctndc,condicione$ 
h2s, /ivelueTe,fi pettera,  d\(fcx:c  ab  illa, 
Ji  i»  cMpitvlium *fcender0 ,  quia  ifia  im- 
pteri  per  alium  nunquam  poce(l,nee 
quidem  ex  volontate  &  mandato 
meo ,  &  idcm  cfl  tn  Cmilibus ,  qu» 
proprium  pcribnac,  cui  iniunguntur, 
£iftumceqttirant»dcquibus  fup.  \\\x 
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vcr6,  de  mandato,  &voiunrace  mca 
implcri  pcralios  poccruntmihil  cnim 


iDCccci^^n  pcr  mc  pccam,quodmibi 
£ib  coodirionC)  /ifcttero,  promiirum 
fiiiit»aD  per  procuratorem  ad  id  ime 
«ooftitoctim,  c  um  femper  idem  «qu^ 
isquacur  cffedus,  &  propri;  volon- 
catis  dcclaratio  ,  a  qua  condicio  pcn- 
dec,  praicedac.  Qux  voluncas  cum 
cciam  pcr  cpidolam,  &c  nuncium  de- 
darari  pohic,pcr  epiftolam,  &c  nun- 
ciom  condiciones  prsdite  impleri 
ftoteruttt. 

12*  Adoerco  dcnique,  inccr  has 
condicioncs,/?  valueroiji pe/iero,  diffc- 
rcntiam  cflfc;  quia  illa  pcr  fimpliccm 
voluntatis  declarationcm  impiccur, 
quanuis  dc  cadcbicor  non  cerciore- 
tur}  ade6,  vt  in  ipfoceilamenco  fao> 
&vitimo  elogio  pofsitcreditorcon- 
ditionembanc  iniplcrc,dcbicore  ig> 
norante*H(c  ver6condicto»^^/frr#, 
vlcra  nudam  voluncacisdcolaracionc, 
dcbiti  petitioncm  cxigic,  a  crcditorc 
iplo  ,  vel  ab  alio  dc  mandaco  illius 
debicori  nunciacam.  Vnde,nofi  facis 
crit,fi  de^aretiievelltt  qood  oonne* 
nit  condttioni,  fi  vpker^,  (ed  teqoiri* 
certqttod  petar,hoc  cnim  impottaoc 
verba  condicionis  ,7? petiera.  Secun- 
dum  quz  cauce  accipiedus  cft  Scella 
in  I.  qui  Romae.^.Augerius,  num. 6j, 
fT.de  vcrbor.  obligac.dum  fcribic,hanG 
conditionem,/?^Mrr^  implcti  node 
credicorisvolontate»  qoadectafct,  (e 
petcre,auc  vellchabcrc,aucquidpiam 
umilcadquod  allcgac  Barr.  laf.  & 
ftlios  in  d.I.fidcccm,  &alibi.  Dcbcc 
cnim  incciligi  de  voluncacis  dcclara* 
ciooe  cumpoflulacioncpromiisi. 

Peteteaotem  debet  vel  in  iudicio» 
vel  extra :  nam  verba  eonditionis»-ad 
iodicialem  pecicionem  non  ronc  re« 
ftri£la,&  mbom,^/«rr,propria{}gni. 
ficacione,etiam  cxtra  iudiei.afcm  pc- 
Citioncm comprchedic.l.vinij,  iunda 
gloiT.  ibi,  vecb.  cum  pccicum  eilcc} 


coromuniccrreGeptafccundum  Dc<t 
ibid.num.i.  ff.  fi  ccrc.  pctac.  Ec  iicet 
ilicnum.^.concra  gloH'.  tcneacincaftt 
de  quo  loquicur  ad  ccx.ibi,  vidcncet» 
adconftitoendom  debicofcm  itita»^ 
ra  per  incerpellacioncm  estraiodfi- 
cialcm,&tecarcamcn,  condicioncm» 
fi petitrOy  pcr  cxcraiudicialcm  pciicio- 
ncm  impieri  ,  pcr  cex.  qucm  ad  hoo 
allcgac,in  d.I.  fi  dccem  cumpcticro» 
fF.dc  vcrbof.  obiigac.  pcrqucmidcm 
exprefi^  ptobaott  gloftl  in  1.  ampli4s 
nonpeti,  vcrb.  non  commicti»  Ufhi 
Bart.oum.ifF.rcm  racbaber. 

13.  Scd  dubiumcric,  an  conditio 
ida,  pcr  crcdicorcm  impleri  pofsic 
poft  morccm  dcbicoris  ,  pcccndo  ab 
baercdibus  ilitus*,  vc  iila,  Jic^^itohi^m 
^Mrirr#,qof  poft  mottemdnicoris* 
impleci  poteft  pet  ereditorem  qiftn- 
docunquca(ccndendo»&  fi  aocca.fif 
in  vicadebicoris  afccndercpotuiiTec» 
&  nonafccndiflct.Dccifio  cnim  ccx, 
in  l.harc  condicio.i. if.de  codicionib. 
&:  dcmonftrac.  in  ooncradibus  notl 
procediCitn  quibas  prxdidta  pocefta* 
tioa  conditio  adlmpteriqoaiidioeon^ 
qoe  poterit,te  oon  reqoirtcor,  quod 
credicor  impleat,  cumpcioic^m  po^ 
ficfccundum  Barc.d.l.  harc  conditio, 
vltim.  oppofic.  Guius  fcncenttam  alij 
fcquuncur,  £(probac  CoH:.  qui  illos 
refcrtiib.i.feled.incerprec.c.4.nuro. 
deeiBi.(ed  nee  iemperinvltioBls  vo^ 
loncacilMif  obcincc  defifio  illiaste& 
fed  denium  inparcicularibus  reUfkil^ 
vcpcr  Bart.ibi,&alios,  Cod.d.cap.^» 
num.  I.  vbi  de.inceliefttt»  U  matecie 
illius  tex.agit. 

Quod  ver6  accinet  ad  quaeftionem 
propofitamtecfi  eoodicieiHa,^ci^ 
Umifimkft  poft  mortem  debicocii 
imptecipoftici  inhac,  fipetitratdi^A' 
^oendom  reor  iocer  ftipulacionem  (ia 
conceptam ,  premitt»  tibi  centnm,fipt' 
iierisitk,  prormtto  tibtcetitttmfi  4  me 
feturistla  primafpcci6»(}uiacondicio 
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cxpreGim  ac  dcmonftratiac  promif-  &  decem  cum  pcticro^qux  pocius  ilU 

tbris  perfbnam  non  deiigaac ,  illi  h-  fiioec,  dam  probat  per  argbmennim 

tisfir  peccndo  ab  hcredibus :  non  ita  i  concrarib (enru,qttod  indccomma- 

in  fecunda ,  vbi  condicio  perfonam  nicec elicicur,  conditionem  illam  po^ 

prominbris  non  cgrcditur ,  proprcr  teftatiuam  quidcm  ac  facilcmijf^ 

pronomcn  dcmonflratiuum  illius  in  tiere  ,  ad  hjcrcdcs  ftipulatttri?  non 

ea  additum.  Quod  cnim  liaete*;  pcr.  tranfuCi idcnimcx  co  proucnit,quia 

(bnam  dcfun£li  rcprxlcntac  ,  &  cadc  talis  conditio  pro  implcmcnto  re- 

cmn  illo  rcputatur,fidio  iegiscfl,  fc-  quiric  aftiim  voluncacis  >  qu^  cum 

«and^m  quam  non  debet  condicio  morce  illias  cai  impofica  codidoeft^ 

|mpleri,fcd  fccundum  vcritatcm  qua  finiacor  in  eo ,  i]Uc6,  condicio  qaae 

vecba  iilius  fignificant,  1.  quihxrcdi,  antca  non  cxticic  ,  ncc  iam  cxiftcro 

l.Ma:uius. ff.de  condit.&  dcmonftrat.  poteft,dcfccla  apparct.vt  probat  d.  1.' 

Bart.  &  alij  in  1.  Gallus.     &:  quid  fi  fi  decem,  in  fin.  Quam  fic  intelligic 

iantumJf.de libcr.&r  pofthum.  Stclla  Couar.d.c.  pciuilt.  uu.6.  &  ante  cum 

'd.U  buiRoms.  p  Augcrius,  num.  35.  Stellainrepecic.  d^.Augcrius  nu.71. 

Prxiertim  cum  non  eadem  appareac  nouam  fuam  declaraclonem  eOc ,  di-' 

coocrahentium  mcns  ad  implendam  -cenSy^ad  d.l  fi  deccm. 

conditionem  cumhacrcdibuspromif-  ij.    Maior  cft  difficultas  tcx.d.1, 

foris.qui  fortc,  pctcndi  conditioncm  qui  Roma:.^  Augcrius,  ff.  dc  vecboC»  * 

ad  pcrfonam  iuam  coardare,  voluir,  ohliirat.cuiusin  hacmarcriafrcqucn- 

ouasi  oppofitam  magis  auido  crc-  tcr Do£tor.comminifcuntur.& anxic 

4icoripropter  aliquamfiduciae,  feu  quidcm  prointcIlc£tu  illius  laboran-  ♦ 

.  renecentic  caoiam,  quam  (ibi  ab  illo  ccsiibi  enim  Augerius  fcruo  Publij 

Iperabac  Maeuij  ftipolanti  /popondit,  fe  dacu- 

14.    Quod  autcm  diximos,  pec  rum  quicquld  pakrem  fuumPublio 

procuratorcm  pcti  poflc,  vtconditio  Mcuiodebcrc,  conftitiftet,,eucnit,vC 

implcatur,  &  pcr  cpiftolam,  &  nun  antcquam  dc  dcbito  conftaret,  patec 

tium,  mcciligcndumcft  ,  dummodo  Augeiij  morcretur ,  poft  cuius  mor- 

j>etaturancemortcmcreditoris:nam  tcmqujd  quantumque  dcbcrct.con- 

iUo  mortuo  procacator  pecat»nihil  ftitit|  U confattus  Sc^uola.an  Augc- 

flget,  qoia  morte  mandancis  euanaic  rios  cenecetar,  refpondtc,  non  ceoerj, 

mandatum.  I.  mandatum.  C.deman»  fccundijm  communem  iUios  cex.in* 

dat.nmilitcr  eplflola,&  nuntius,poft  fcllcaum  ,  collc£^um  ibi ,  RefimJ&^f^ 

morccm  mittcncis  allatus  non  implet  condttto  mn  extiiijpt  .p^uUtionem  nm 

«onditioncmjquiahis  pctitioincipic  ejfe cemmijfint.  Vnde  inquiunt,fpon-  " 

in  pcrfona  dcbitoris ,  cum  pcrfcrun-  lionem.dc  qua  ibi  fadam  cenfcri  fub 

cor  ad  cam^qooccmpotc,  iame me-  condirtone,  fi  dc debito  conftitiflcc 

dio  foblacas  eft  credicor.colos  oomio  inter  debitorem,aecceditorem,quani 

ne  pecidcbcc  pro  «onditionis  imple-  com  hseredibus  debitoris  iinpleri  0$ 

mento.  Quod  in  coditioiiCj/? a/tf/»rr*,  pofTcarbitrantur.fcd  co  mortuo  anca 

fccus  cft,adquam  fufficitfimplcx  vo-  calculationcm  debiti ,  dcfcdam  cflc. 

luntatisdcclaratiodcbitorcctiamab-  Et  ita  communis  cft  conchifio  fc- 

fcmc  &ignorantc  j  vc  antca  diccba-  cundumglofl".finaI.  Bart.  &:  alios  per 

•  cex.ibi  ind.^.Augcrius,  quod.fi  quis 

£x  his,  icaqoe>  reibtacom  tnaDet;  promifit  aticai  foluerc,  quan^um  co- 

nonobftace/apedortcefohicloiiidX  fticant>etlemproniiidcbere,mortoo 

/em^coQio 
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fempr  onio  antcquaro  dcdebito  con-  lignificarBiroIcntcm,ftipnlationc€tf« 


ftet ,  non  tcncbicurpromiflbr,  liccc 
poftca  cum  harrcdibus  illius  dc  dcbiti 
rationc  agatur  ,  &  quantum  illc  de- 
iraMfcc,  lcgiiim^  confter.  Quem  ca- 
rttm  *  mirabtlem  vocac  Panl.&pete- 
gdnum,in  d.^.  Aageriiis  i  &,  (i  eum 
.  noo  haberenos,  toquir,  quilibet  di- 
cerct  contrarium  ;  quod,  in  finc  ibid. 
fiacccur ,  cdc  magts  lccundum  mcn- 
ccm  contrahcntmmjconcludic  camc, 
dicens,qu6d  accx  rccederenoo  pof- 
fomus»  Cuios  ratiooemmeo  eonfti- 
tuonc ,  qo^  poft  morcem  debicoris 
conftare  nonpotcft  quantum  iliede. 
beat,  (cd  qu.intiim  debuiftct|  in  quo 
condiconis  vcrba,quxin  forma  fpc- 
cifica  debct  implcri ,  non  vcrifican- 
turipromificcnim  (blucrcyquancum 
oonlttceriCtdebere  femproniom,non, 
quancom  conftiteric )  illumdebmflc| 
U,  ica  poft  Zaz.  6e  DoneU.ibi  ab  co 
citacos  intcrpretatur  etiam  noaifsi. 
me  Cafttiriib.5.  eoncroueriiar.  e,  14. 
num.ii. 

Hxctamcncommunis  conclufio, . 
Zt  incerpretacio  ,  alijs  Neochericis 
nolcumdifplicuttcicatis  k  Caftili.  <L 
«.t4.nonLi9.  £c  contraillam  in  Gra- 
natenfi  prxcorioiudicacum  fuiftetre-i 
fcrt  Coltfclcifl,  intrrrrcr.  lib.z.c.zj. 
in  prmcip.  vbi,  omiilo  Alciac.  intel- 
iccku  iib.i  dilpunc^  c.ij.vhi  diuinaco- 
tienimis,&  vtolencer  cex.accipiebat, 
incelligensi  larifconfnlc  tbi  refpon> 
dilie,  noneirecommiiramftipulario- 
nem refpefto dontaxat  vfbrarnm,  8c 
acccrHontim cxcurrentium  poft  luf- 
ccptam  Augcrij  ob!if;ationcm,& c6- 
futatoatioi^ccr.  Stcll.  qucm,  poftre. 
pulium  Alc.inteltcdum,&  alios^cra- 
didic  in  repecd.^.  Augcrius,  nuro.pe* 
nulcsm.-  hift  ihquam ,  repulfis  Coft. 
nouo  fcnfii  tcx.  accipit ,  tntcHigens« 
Scxuolam  ihi,  promorc,  obliquerer. 
pondine,  fi  conditio  non  cxtitiflcc, 
Aipulauoocm  noa  ciTc  cominiOam, 


commifTam.quia/ecundttm  ^ibipro^ 
pofici  iafti  fpcciem  codicio  extitiffet^ 
ctfi  poft  mortcm  patris  Angcri;  do 
dcbici  fiimma  conftitiftct  cu  haircdo 
iUius,vtproponebatur.Cuiincclle£lui 
magis  aflenticor  Couar.  d.  c.  pcnulti 
pra6l.qu.Tft.  num.f.  veriic.Ca:cerika 
Emanucl,  comuncm  fcntctiam  fiiltS 
rcpucanspoftahns  abillo  rclatos. 

Scd  ncc  ilii  dilpliccc  Connan.  in« 
celiedus  ibid.  vlcimo  relatus,  qui  lib, 
tf.comiiieocar.iur.eioil.c.5.  Sczuolse 
re^ponibm  dcootrario  accipic  de  ce^ 
ditione»  fiMjeuius  crcdicor ,  faluam 
pecuniam,  quam  fibi  dohcri.confti-* 
tifTec,  adcbicorc.vel  hxrcdibus  illius 
hahece  non  pofTet;  Ad  quam  condi- 
lioncm ,  tanquam  nece/Tario  Tubia. 
telleftam  in  ftlpolaciotte ,  dc  qua  ibi^ 
Juxtateii.  io  i.fi  ica  ftipolates  liiero 
.y/.^.poffum.  ff.  do  verbor.  obligat* 
refpexifte  Sc^uolara,  arbicratur,  dum 
inquir,  fi  condicio  non  cxtitiffct,  fti- 
pulationcm  non  cfVc  commiflam  pro 
implcta  finc  dubio  habica  iUa  quac  ad 
debici  fummam  pertinebac  ,rcon fttco 
de  ea  poft  morcemdebitorisi  vc  proo 
ponebacur.  Quem  Connan.  incel« 
ledum,  Coft.  &  Aliorum  incerpreca-* 
tionibusreic£tisapprobac,&  faciiem» 
vcram,  acncccfrariam  intcrprctatio- 
nem  fibi  vidcri  «aiiecitSuarez  a  Ri- 
beiraad  Gom.a.  com«<c.ii.in«ntepe« 
nultaddic 

t6.  ScdhicCoooan.  tntelle^tur» 
ex  eoTaltcm  nnn  ita  laudandus  eft, 
quia  rccundiim  eam  ,  h  rilconfultus 
quajftioni  fibi  propofiras  non  rcfpoi-i. 
dic,fcd  aliud  pcnicus  diucrrum  do 
quo  non&eracinrerrogatus  deciditi 
qu^ficum  enim  ab  tno4uic»  an  condi- 
tio  il I a,  quan t ij  co n ft iteric.dcbitoreiQ 
dcberc.poft  dcbitoris  mortcm  implc- 
ri  poffet,  rc  (lipu'atio  comirrcrcturj  . 
cii  quo  nihil  cdmune  hahec  fiihintcl- 
lccta  coditio  Uc  cxculv.onc  dcbicurifg 
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feuh^redam  iHius,  ad  quam  Scxuo-    tellcftu  ad  d.J.'poflum,  Conhan^  in 


U  rcfpondit  fccundum  prxdidum 
CoQnan.intcUcftum.  Rur(u$  iniei- 
leftus  ifte ,  non  ica  (tabiiis  apparet 
fundameiKo  ^ao  nidcar,  dift.1.  fi  ita 
ftipttlaciis  fiicfo.^kpoflum,  etfi  illuni 
ex  hoo  tex«  m^imoperc  illuftTari, 
ibripfcric  Riber.loeo  cicato.  Ecenim 
tex.  illc  varic  a  Doftoribus  intcili- 
gitur  ,  vt  conftat  cx  laf.  ibid.  &  ob- 
^urus  ita  in  fe  eft ,  vt  noUam  ex 
eo  lucem  afferre  fecatd  potsiaiiu.ad 
^acidaadfts  tenebns  dift.  ^Aufe» 
tias. 

£c  feaonddm  Bartol.  intc1tc£tum, 
-quem  fcquuntur  omncs  poft  cum 
cxccpto  Raphacl.  vt  tcftatur  laf. 
ibid.  num.  i.  in  fpccic  ftipulationis, 
dequa  in  d.  ^.Augerius,  coodido  de 
excofiione  prtndpalis  lobinitelligi 
nonpocerat:  diftinguic  enim  Barcin 
d.    poflam,  in  finc,  intcr  hsc,  fff^  . 
imtto ,  me  tiht  nomine  Titij  folutttrm»t 
fiu  daturum,  U ,  Fromitto,  me  tilri  folti^ 
tmam,feu  cUturum  ^Mod  Titius  debttt  vc 
in  primo  eafti  promiflbr,  non  repu- 
tecor  ^deitiiror,  fed  faccedac  oUiga- 
tio  iiiius  ad  inrcrcfTe,  oui  locus  crit, 
c&oi  crcdicor  debirum  a  Tirio  dcbi- 
torc  confcqui  non  pofsir,  iuxta  de- 
cifi.oncm  illius  tex.  in  fccundo  vcrd 
eafu  promidor,  tidciuifor  rcputetur, 
?c  iia  conoeniri  ftaciro  pofTcc  non 
ekcoflb  principali  leeandilm  ios  il- 
Ittd.  Ad  qoem  oafum  pcrcinec  fiifti 
fpecics  de  qua  in      Augeri6s,  non 
cnim  ibi  dicitur,  qa6d  Augcrius  no- 
minc  patiis  (ui  promififFct  foluctc, 
fcu  dare  Publio  Maruio  crcditori^  fcd 
quod  fpoponderic ,  (e  ilH  dacorum 
tfoicquid  patrem  ibom  debere  con.- 
ftitiflet.  Qu«  ftipolationis  formi 
percinecad  iccundom  eafooi  diftin* 
ftionis  pr^di6l.r  ,  in  quo  principalis 
dcbicoris  cxcufsio  non  rcquircbatur 
iurc  illo  .ff  orum.  Atque  ica  apparct, 
qoM  ftance  DatCi  9t  Sequacittm  to- 


cellcAusad  d.fAugcrius ,  manifcftd 
corfuic.  Qoimuito  minus  fuftineri 
foceft  reteiftO  Petr.  de  Bellapert.  le 
Dyn,  intcUeftn  addift.V-  poftimw 
qucm  (eqinincor  Bald.     Angcl.  U 
fibi  plot  eaBCeds  plaoere ,  fcripfit  laC 
ibi  d.num.  2.  infin.  quia  magis  ap- 
plaudct  litcrq  ,  fccundum  quos  litc- 
ra  d.^,  poftum  ,  icalcgttur ,  vtin  illa, 
dilfcrentia  ponacor  incec  ftipulacio- 
nem,qoaaUqais,  alicaife  Iblacarttm» 
^proiAittSt  >  ^uod  iempronius  illi  de- 
bet,tt  ftipulacionem,qaailedacorom 
illi,  promittit ,  quod  fcmpronius  illi 
dcbct,vtin  prima,quia  fadli  cft.l.co- 
filio.^. final.flF.de  curator.  futiof  fuc- 
ccdat  obligatio  ad  intcrcfic,  ficuc  in 
alijs  &dendi  ftipolacionibos.  I.  ftipa- 
lacionesnodioidoncorverfic.  CeKot 
tf.de  vetbor.obligar.  &ideononce* 
neatut,qui  pro  alio  folucrc  promifitt 
nifi  quftccnuscrcditoris  intcrfic.cuios 
hullum  in  hocvcrtitur  intcrcftc.cum 
idebitorcdcbicumintcgrc  con(cqui 
pofsic  I  in  aicera  terd ,  ceneacur  qot 
promific»  ecfi  debicor  iblaendo'fic, 
quia,qutdatarum  fe  promific,  quod 
aliusdebet,  non  faciendi»  (eddtfidi 
obligationcm  fufccpit,quampr^ftare 
tcnctur.  Quo  ftantc  incclIc^uPcir. 
&  Dyn.ad  d.^.  poftum,  apparcntcr 
corruicaisignatus  k  Connan.ad  d.$. 
Aagcrias,ibi,naiiiquc,Icgimus,  quod 
Augerios  fpopondir.redatoromqoic 
qoidpatrcm  fuum  debececoftidflct; 

17.  Rcpuiro,itaqoe,Connan.in- 
tclIc^Ujnec  ctiam  proboqucmCoft. 
tradidic  d  lib.i.  c.25.  num.i.  fuppo- 
hitfchim,Sca:uolam,dc  rc  non  ambi- 
goa  ioterrogatum ,  obfimr^  exanimo 
refpondifie.  Qoodlurifconfolcopac 
Ifon  erac,  ad  qoem  magis  perdncbat» 
dubiacxplanare,  quamcxplanata  in- 
tricarc  p! ;crcrtim,qu6d  fi  propcfita 
ibi  fadli  fpccie^  ita  dubio  carcbat ,  vt 
dircllo  illi  rc(ponderc,dig.nam  fc  no 

duccrcc 


Digitized  by  Google 


duccPtt^Bzuola,  ideoquc  reiponi 
m  oWlqiii  ctram  IndabieibileiD  filpl 
poiieiis>cnuli&  mioot  dignamvidetl 
debnie  Jegttm  CqmpUatoribuft,  ilKe 

Mnumemrc  dcci(ionem,ita  dubiBa»i 
di  rattone  carcntcm,  quam  quad  lu- 
rilconfulci  (clponfo  indigna  Sca:uoIa 
rcpuurec,  Deniquc,  verba  ilia  qu^* 
IHorifs  dectfioa ,  Re/^$tdf,fi  emdMit 

•d  (»9»  propofict  qowftiktaiem  rdau^ 
INPDOt  referri  debent,  propric  fignifi> 
canc,  (lipuiacionem  dequiibi  noii 
c(recommiflam,ti  oondicioliquidan- 
di  dcbiti  in  vita  pacns  non  excicinTec. 
quia  ^  oempe ,  dosmodi  erat,  qa6d 
poft  mof tem  iltiot  impleti  non  pb^ 
tetat  I  atque  ite  verbe  illa, /  cpftiilB 
tten  exitfiffet  ,  condicionts  defeOom 
importanc.quia  idcm  cft,diccre,non 
cXtitiffc  conditioncm.tranrafto  tcm'- 
porcquo  dcbuit  impicri ,  ac  dicere^ 
illam  defccinc)  camccii  aliud  (iCtCOo- 
ditiooem  nbn  exiftere,aliud,defiocti0 
conditioneai,  vc  Coft.confiderar,et 
.  hoc,  praedi^la  decifionis  Verba  in  ci3« 
crarium  fenlum,  omifTo  dircdd  ao 
plano,  quem  illanonobfcurcfignifi^ 
canr,rubtiiicate  ingcnij  contorqucns. 

i8.  In  hac  igicur  cam  graui ,  ac 
tam  peticolofii  difliGolcaiie  qoxdti^ 
.^ftiaaommyirotiuii  tDgeiiMifiipei&i 
iietit,Dihil  feeofios  leor.qoimiiteig 
tex.&  communi  fentcnciz  cx  ca  coU 
IcdsE  inh^rcrcjqaamquidem  vtivcra 
probo,  ctfi  Alij  acriter  in  illam  inuc- 
hanctvci  faifam»  ac  iuris,  &  ^quicacis 
ratiooibas  refiibDtem  tDcteiMmteai 
praefettiiii  Gotiert.de  iotam.  coDfis* 
mac.  i.parc.c.3^.nur.fioaL<omaMmeii| 
irero  (cncetiam,  &  incerpretatitoeii| 
ad  d.^..ALU/Tcrius,nouirsime  probant, 
&  latc  dcfcndunc  Zcuali.  pra&icar. 
commun  contracomm.quxft.  717. 
ex  num.  55.  libr.  i.  alias  in  4.  com. 
qucft.^oo.ex  nam.fi.EtCaftiU.dift. 
Iib.i.cap«i4.  cxniim<  ia.Trqoead  fin« 


eapin-  Pto  euiw-cKcptabutloiie'  pcif' 
mitMtplliH6(liti?  ftlpulaotoiiidlav^' 

quMntMm  fem^eiitfaifUltMl($y\ijB^^ 
abi(la,dequaIoqoicur  cex.  in  didi^fi 
AugcriUs  ,  FremitfdV diittiriitH  me  nbi 
efMctfutd  ve7$fHtent'fimprdntuM  jMtef^et 
primaenim  pararac  litnplexeft^ac^ 
qoe-iddrcd  find  cqnrrouerfia  <eft.> 
qufi^tcliebicorprdifeKiifor'  tonqote 
eiCpura/ftipalaeibnciprc^Miio.reiaft 
pronij,iiub  eo  viiK>;(fO0motciioiean-4 
ftct.qiiancum  dcbuifTec:  (eeanda^i^is^ 
rd  conditionalis  cft,  vt  omnes  agnod' 
cunci  vetba  cniiti  tlla ,  ^ukquid,  reu;> 

2«mMMp  tiitfiterit ,  fimpremum  debere^ 
i^coMfli  ^olaea  bcmditfdifeiM'!»'! 
pOitSint  i  4nte  cdius  etietltaitf  'ttMi 
nafcicor  a£lio.  1.  rffilnnt  ditiMl  Jiriidtj 
vcrbor;(ignificat,  .  ii 

Pr^mittendbm  deinde  cft ,  in  hao 
fttpulacionc,/Vox»//it>//^/  foluere  qutn-» 
titm  ce^iterit^femfttenium  tihi  dehere; 

Htimilmkiiitk  m^  f4{iit  &  cmm*tist 
cum  fempfibi^  i^firdibitt  calealdai 
fieti  debere,  fc  impleatbr  condkits» 
nec  fufficiec  ,  ficri  ^burh  hieredibue 
illiuSi  vc  ib  condicione  illa  ,  (i  fem-' 
pronius  capicdlium  afGcnderic,  quai 
per  femproniun^  ipiium  ,  &  non  peil 
ioeredei  illiDs  iapldridebdiic^fapi 
aadidiaMR  oam  ubttl.'ia>  I.  li  decmii 
cto  peticrbiCdl.z.  Wrfieal.Icem  ad- 
uertc.fr.de  vetbor.obligac.Quod  etii 
cx  co  clar^  oftcndiciir  ,  quia  fi  in  fti« 
pulacionc,  pro  debici  Computu  tcr- 
dus  aiiquis  in  caIeula(torem  oomm** 
cetuii^nMnifiiftamci^  per  ittain  djlnl 
laaatjtwD  ptr  flliaffl;nee  pei;limi' 
def^iUios^  liquidandi  dcbid  «nbdii 
tionem  imi^Ieri;  pbcoifie  {  ficoc ,  nea 
comprotmfTam  in  b^redes  arbitri 
trahfirciioianifcfto  cft^glofTin  l.dicm 
proferre;$.i.  vecb.ixiorcc#  &in  I.fed 
iocerpdbicur.  fioiyLtveth.licigaiat 
ctiNifiifirila-'  iadept9r?adniri»«:  KMi' 
W^iomDiiit  ibbere  ,indlMnim  ab 
V »  Tntf 


Digitized  by  Google 


^  rs  'LkBxhocsmijp 

vfuit  itdiflMli^  mMman»  ^  iiimo-« 
.>  attinadlocum  fubfticutiis  fueric,fenc- 
tur  1.  pcnuUiCia^cac.  folu.  cra^iUaC 
in  d.^JUigcriusiiQ^.  ▼etfia-Voiiiin 

quc.  > 

.  Tertio,  &vlcim6  praemttcicur,  in 
haa  (bpulatione,/r<70»i//^  tibi^fikeret 

iffe  9  cx  maDK  promiccencis  eiTe » vt 
«middntofe  iplb » debiti  ealouUijtio 

&  raciones  expcdiantur,tanqu^m  qui 
rem  hano  >  in  qua  de  proprio  illius 
^6to  tra^atur,meiius  quamalius  no- 
ueric.meliusquc  ineamfueric  inftru- 
$us  i,  acque  ica  >  quod  in  pi»cedence 
ftipttlacionis  &j|na ,  verbis  expcdsd 
veoic:  >  vc  pimifiinns»  in  hac  tadtd 
•  fisbintelligitur  ex  mente  Gonrraheno 
tium,exeo  Gollcdla  quod  vennmi- 
lius  cft  j  vcrifimilius  cnim  cft  ,  qui 
promiiic ,  pto  aiio  (oluere  >  quicquid 
cooAiccntiillunrdcboie,  voiniflci  vc 
dc  ddnto  eo  niQdo  conftatec,  ^oo 
melius  aa  eercius  pofTec,  id  eft»  eum 
debicorc  ipfo  bine  indeadis,  ac  rcd- 
dicis  tacionibusjvcconfiderac  laf.  pro 
incelledu  d.  §>  Augerius,  d.  num.  7. 
verricul.Vtramquc,Sooin.&  Zaz.ibi, 
Zeuall.  &  CaftUU  poft  enm  vbt  fup. 
Et  lio^  Copai;  d.C.pennic.pradicar. 
quaeft  jittm.5»vecficnlJ<lood>  cbnim» 
siom  lac^  contendac :  omnia  camcn 
quac  addu6ic,ed  ferc  tenduncvcpro» 
bet,  poftmortem  debtcoris  cumhas- 
redibus  illius ,  do  fumma  debici  verc 
&  cerco  eonftarepoife  per  legicimas 
ffobaiioois.f  -qocNl  lum  aMsmos^ 
siegiimns  «ret»  qliod  inde  iofirc >  id* 
circd,  nempe ,  eondicionem  de  qua 
ifaiieum  h^redibosimpleri  pofte.quia 
mens  eontrahentium  aliud  monet, 
quxcalis  efle  conijcicur ,  vt  cu  debi- 
toceipro,&  nonoucnhzredibus  iliius 
debicum  examinarecur.  Qua  racione 
i^iifeiiiiltm  iliiiarini ,  qaatenps  in. 
csi^c^  dedficpcm  d,§,  Ai^etius,  ex 


ciiuiica  .dduti  iion  fiieiacvocattti» 
ledrol&m  patiisrdebicoris  hxttdhh 
exiftimans,fcilicer,qu6dfi  &  ille  vo* 
eacus  fui(rer,proimpletaconditio  ha- 
beretur,quem  in  hoc  alijs  rationibus 
condttat  Couar.  d.  num.  5.  veriicuU 
Verum  quiaj  &  ante  eum  Scella  in  d. 
j.Augerius,nLtoajcnm'ieqoencib.-  • 
^  His  fic  pr^ miliit,  ciedo » non  iam 
ita  Noftros  cestcbtc  Aiigerius  ,  fea 
So£uola  in  illo  ,  ncc  fie  dura  videbu 
tur  communis  concliifio  ,  cx  eo  de- 
fumpta.Non  enim  ibi  ftipulatio  pura 
hiic,  de  foluendo  pro  dcbicore  quic- 

2uid  ille  deberec  ,fed  condicionaiis^ 
ciblacndoquicqmd  coniltcericinii 
debeiO|Coius  condicionts  fadum  calo 
cft ,  vccum  tllo  impleri  dcbniiTet, 
non  oum  h^redibus  illius  ,  tanquam 
ad  id  ele6^o  ,  vt  prar  alijs  mclius  in. 
ftrufto.  Atquc  ita  communcm  fcn- 
tenciam  ac  conelufionem  probe , 
$C8oola,ficplaDd,  ec£scile,  cu  com* 
muni,  inceUefto  >  in  d.  §.  Augerius. 
Guius  decifionem,  vc ,  vnde  digreisi 
fuimus,  reuercamur,  ex  przdif^is  ap- 
parct,nuIIaccnusohftare  fupcrioriro- 
foiucioni  dc  cranrmifsioncpoccftari'. 
ux  condicionis  in  concradibus ,  nea 
pertineccadqoscftionem  hanc,  quia 
ibi  poceftacina  conditio  non  ecar, 
qiiSB^  rolioscteditoris  fiicoliatenon 
pendebacfed  cum  al!o,nempe,  cum 
patrc  Augerij  impleri  debebat quo 
cafu,  Gonditionem,poteftaciuam  non 
cenferi  >  refoluimus  fup.  Qua  etiam 
tatiooe,  &  alia,  refpoofom  InhfconC  ' 
in  I.  fideiofibt  obligari.  vlcim.  £  de 
fidcinflbtil>4d  qu^onem  bancnon 
pctciBcce  >  cipendit  Couar.  d.  cap. 
penutt.  num.  6.  verficul.  Item  non 
obcrit.  £t,  de  tranfmifsione  contra- 
dusGoodicionaliSfhsc  modo  fitcis, . 


Con- 
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./  SVMMAHIA.      :  ■ 

GAuth  OKmtidtMncfi  hdht  U" 
nm  mtmtffiMutfed  i»  W- 
tkms  vtkmuttiktt  >  eiumjt 

imthnstidne  ctufkmfirtis. 
Communis  rttio  d>fftrenti«.  inttrc^' 

tr*Sitti,&  vUmM  vfilmHdiei  tfdM- 

t«r,&froifu:ttr» 
.  B4ld^fiHi0  rtfenm  tmmmtem  dSf- 
ferennm  Unntem  m  mneSm$ 
.^^nknde  m> Juper  cfua.  celeincntmt 

n*tur£  fiktirmtfii&m  dd  iuredesnSf 

eH  Comrgrium  eMm%jikx*\&  si^s 
prohatur  nu.  4- 

Refellttur  Fui^of.  interpretdtioad  (o^ 
Jitienem  ,  ii  capicolium  nOQ'«C- 
.  .ceflderit,  tuMtm^v/mfiniliu  fii' 

Treuiittir.nec  in  hentt  fdei  centre^ 
bm  ctutioni  Mutiand  locu  efe^com^ 
muni  finteBttA  eiiem  i»  ii&i  m» 
cepta. 

JnteliigitKr  tex  inl-infol*m.  ^.finuU 
ff.Utet,  &  iredilnr  ,  diuerjkm  epe 

emiiieiimdemeile  knftmJe 

tiene  Mutiond. 

Centio  de  mode  imfUnde  hobet  locnm 

in  reliSisfulf  modo,  &  etiam  in  be^ 
nd  fidei  conuentiombus  fub  modo  ce- 
/ebratiSfficundum  communem.  El 
quidin  cenireBibm  firi&iimiiiiH 
.inverfic Neetmnm»  ' 
Et  tmemie  de 

hukeut  elim  etfi^ifuo  reUilum,  m 
prowffum  modaU  >  ad  modi  imple- 
mentum  nenferitnest  iLnum*^.  9* 

&  lO. 

in  contra£iibm  innominatis  now  h*- 
betbememie  de  modo  impUnd' 
nhmftmdmderefremifia  ftted- 


Uw 


11. 


I.. 


14. 


"  Cmttie  Muftanatdr  modklis,  cumfi- 
deiuftrikntfruBmur  ^  non  fitni 
denece/ttate.fratifitt^Uufitfue. . 
Ex  caufa  fufficionis  0tutienem  frdf 
fiare  tenetur  debitor,  etiamfi  ftt  df 
hitor  ex  contrucJti  friSli  iaris.  Et 
cautio  cum  fidetufjore  fr.iHnnd.^  eH 
in  cefu  i/ht  in  ver/icul  Hec  tautitnu 

i  Stqudnde  verhi^,C9uicrt,de  fim. 
yfHci  cnutiem  meUtieturirermfitue^ 

>  ibid  iiefih  h  - 

.Vebiior  ex  contra^  cauere  non  te^ 
netur  nift  fufpicionis  caufi  fuperne- 
nientei  debiior  vero  ex  teftamento^ 

■  in  diem ,  vtlfub  condttione  ,  cauere 

\ienetnr  etim  mdU  interueniente 

ilf£»  ufmie  refertfnr  .,  erudentis^ 
maieretm  fofiefiorem  teneri  aM 
fraHandixautionem  fecjuenti  fnc' 
ceffori  efuando  maioratns  "jltimu 
voiuntate fua  in/litmm.Centraria 
'  frekesurimm.i^. 
Trnditm,  pc^e  te/latereMrmitterf 
tmitienm  UgJierJfs,  &  fiUkem 
wdffer^sulUsfrtfuiideim 


Sexca  coQtraAuuin  coueniencia* 
2)  e  cautione  Matiana. 

EST  alia  infpe^o»  («r 
bcoeric  conQenieiitift  fexca 
cdmunts  concra&ibus  }'cir- 
ci  potetlaciuas  condiciones 
in  dontradlibus  ,  vt,  ncmpc  ,  ctfi  ta« 
les  Hnc,  qu£  complcrinon  poisinc 
nifi  morce  ip(ius  cceditoris  cui  in« 
iungnncur»  pro  itbrum'  impleaien* 
to  mors  illitts  expeftanda  fic,  caucio* 
nis  MutianSe  remedio  Ibcum  in  illis 
nonbabente,  vc  probat  tex.  ( quem 
ad  hoccommendancDoftor.cicaci  i 
laf.  in  I  fiucapuda^ka,  num.if.  C.  d^ 
tranrad:.  &  iingularem  ac  meiioceni 
de  iure  dixit  Gbm^oft  relacos  abeo» 
a.toin.«f  ir.n.57.  TerficQaand.fiKic) 
V|  inj. 


Digitized  by  Google 


in  §X\  quis  ica  flipulexur,  infticuc.  «ie     I.5.  nuro.  is-  S,de  condid*  cauf.  dac 


vaclx)r.  obligac.  in  qua  eliam  con- 
tfi£kii*  ab  vhimls  TonsnlatibMfecec- 
Bonniftiii  ^ibas«nitlopnr<haalo- 
•cuni  habcc.c&ni  oen«Utio  impleri  nd 

poceft  nin  mortc  pcr(onx  cui  fub 
iila  rcliftumcxcac, vclcum  cxpcfta- 
tionccriftis  cucntus,  1. Mutianar.ff.de 
condicion.  U  dcmonftrac.  vbi  Barc. 
nocn.^.  tradic»  hoc  prooeder^  etiam 
in  condicionibos  afiiroMtiDd  eon- 
eeptit  f  qoclbce  legBcarij  mortan 
impleri  oon  pofTunc ;  per  1.  pater.f 
focrus,a  contrario  fcnui.ff.dc  condir. 
&  dcmonftrac.  &  I.  Titio  fundus ,  in 
prmcip.cod.citu1.1.reruoinuico.^.i.ff. 
ad  Trcbell.  fcquicur  Petegj^n*  com 
lebeb  ab  «o,defideioommiirartio.|i. 
bom.tatf.  Galganetcdeoondicionib. 
a.pact.6.tfx|0«ftion.tf.num.).  &  com> 
moniter  recipicur.vt  aflcric  Coft.ide 
fecutus  lib.2.  rcleft.  intcrprcc.  cap.6. 
num.i.qui  num.  fequcnci,  Barc.exem. 
plum  ad  hoo  non  probac.  £c  caotio 
ifta  looom  etiam  fibi  trcodioae  in  do- 
nationeoau(a  mortis,'  vctradOc  com- 
mttniter  Scribent.  per  tex.  in  Auch. 
^  dc  nupt.  §.  quia  vcro  nunc ,  vcrficul. 
PrxFacz  aucem ,  oollac.  4.  Molin.  de 
Hirpanor.primogen.lib.ji,.e.ii.  num. 
ay.Galganecc.  d.qu(ft.tf.  nu.i5.quia 
talis  donatioiitifl^olooiatib^  af- 
fimilacor.  t  ^  : 

::PrfdiAam  vero  differentiamfaiter 
conttaftos»  Ae  vltimas  voluncates,  vc 
in  illis  Mutianx  otutioni  locus  non 
iic ,  in  iftis  vcro  fic ,  cradunc  gloff.  fic 
Barc.num.4.in  d.l.Mucianaetvbi  oom- 
monem,  &  veram  condunonem  vo- 
cacSooia.  iiora.is.  in  prinoip.  quam 
ilfellSgiiiibi  probant  Do6fcor;c6- 
M|||i||^Kooim^  ex  laH  eomnnem 
diirente ,  eamique  probante  contra 
gloff.  ibi,  in  d.l.fiueapud  a6la,  nu.i^. 
vbi  eciam  eoncra  gloff.  ibi ,  qux  cft 
gloffamagna,  tenec  Barc.num.  10.  U 
ftNnmnniterSotiboncof  •  idomlaCin 


Galganect.d.qtt2ft.(*  nom.i^»qttam 
tamch  gioifam^b  hae  (encendai  iea 

imponcioneiUios  (aluat  Socin.  ind.l. 
Maciame^noffliot  veGcul.Scd  co  diC| 
communcm  ctiam  fatcturDcc.  cum 
gloff.magna  in  hn.  8£  -\lcx.  ibi  in  l.i. 
num.final.C.dcpad.  licccab  illa  dif> 
fenciaci  commonbm  quoque^dicunc, 
^foqtiontarK.ip.  in  I.  ita  Aipolatns» 
nnm«4}iff.de  ▼erbor.  obligaL  Petr. 
Scella  in  l.qai  Rom^.^  Augerius,n& 
7J.ff.de  vcrbor.obligat.  Gom.  d. c.n, 
nu.57.Molin.d  c.«i.nu.2.<>.rcccpcam, 
&  vcrilstmam  fencctiam  aflecitCoft| 
d.lib.i.o.j.nu.4. 

a.  Cuios  dttiferenci^  variaf  ratio  • 
iiesa(signantDoAor.in  di.Mocianf , 
Ia£d.l.(ioeapodafta  nttm.i6.  Gom. 
d.cap.ii.  num.57.  col.a.verfical.£cil 
quacras,  Cuiat.lib.14.  obferuar.  c.jt. 
fundamcntalis,&  vcra  ratiocft.quam 
pungicgloff.  I.  in  d.  1.  Mucianx  ,  vbi 
approbanc  Imol.  &  Socin.  eamquc 
oommanemdictc  Dec  in  d.l.i.  onm. 
linal.  oempcfiioote  ▼Itinuevolonta- 
cis  Modanam  camidnem  incBododS 
fuiffc;qucmfau6rem  nonica  prome- 
rucrunt  contradus,  inquibus  vtriuf- 
que  contraticntis  vcrfatur  conlcnlus 
&  fa^um,quilegem  pocuccunc  aper- 
ciils4icere,  (i  anco  realem  condicio- 
ois  boencom  %  concraftom  commitci 
Toluiffcnc  t  qoare,  cura  hoc  non  ex* 
prefsiffenc,  condicionis  cuencus  eft 
cxpe^aodus,proucillius  rigor,  &na- 
cura  cxpoftulac  •  pr^efcrtim  quia  (ia 
vcilius  cil  alceriex  coocrahcntibus, 
qui,  conditionis  eoento  obligari,fpe- 
lator,  U  non  pratfiimitor ,  doriorem 
'fibi  viam » qoam  non  exprcfnc,  neo 
verba  fonanc,  cligcrc  voluiffe,  iuxtl 
regul.l.cumde  indcbito.ff.de  probar. 

Quaeracio  invlrimis  voluncatibus 
ecffar,  in  quibusfolius  ceftacoris  vo- 
luncas  &  radumverfatur,  ei,qucm 
l^onoiat  ,  prooidore  iotendentis  t 
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iam^ix  pr0  illo  volanratis  ceoacAi»- 
»1  f]Uf  in  condicionibos  fKKiisiiDum 
dbci&dt:  (uroicar?cr6  conicdurabaee 
cxeo>  cfuia  non  przrumitur,  tcflato- 
rcm  voluiflTc,  cum  cui  commodo  rc- 
lidli  prouidcrc  intcndit ,  fi  fcriptam 
condicionem  adimplcrec  i  adimplcta 
pcr  ilhini  condicionejrdiAi  comroo- 
doiraftraram  manere,  ouo,  quandin 
vineretifminon  pofl*et»nioxaiTalga- 
cam  ooiklitlonis  nacnram ,  in  verum 
illiuscuentum,  rcli£tum  furpendcro- 
tur.  Quare,huicincommodo,Mutia- 
nx  caucionis  rcmcdio  prouUum  tujc> 
quo  intcrim  condicio  pro  impleta 
habcrc^ur :  (bbic  enim  baco  cautio  vi- 
cem*  implemend*  vc  tradicBart.in  cL 
1«  Mutians»  in  princip.  &  num.  4.  tc 
oommunitcr  Scribcntcs,  difFcrctiam  , 
inde  notantcs intcr  hanc  cautioncm, 
&  illam  qux  prqftatur  dc  modo  im- 
plcndoidc  quo  Molin.d.c.ix.nu.z^. 

).   Prcdtftamver6  commoncm 
iencenciam,qaam  ^  Bald.regulariter 
probac  in  Auth.  cui  rcliflum  >  in  fin* 
C.de  indi^.  viduic.  toliend.  limicac 
ibidcm,  vt  nonproccdac,  quando  in 
contra6iibus  idvcnit,  quod  natura 
fuand  crandcad  b£rcdes,cunc  enim^ 
inquic,  quod  cancio  lilotuuia.Ioeam 
inillis  babebit,ex  eadtm  catione>qaa 
locom  habec  in  vlcimis  volnncacibnsi^ 
^ando  calis  eft  condicio  ,  quz  ance 
morccm  pcrfonae  honoratz  impleri 
ncquit;  quod  exemplificat  in  pro- 
milsioneaiimencorum,vrusfrudus,& 
iimilium  rerumqux,  ciimorceipnus 
cui  promitconciir»excinganCttr.^Qu2 
Baid.(encenciam»  vc  mam^  «qnam» 
Zl  concrafaencium  mcnci  congroen» 
ccm  approbat  Socin.  dubius  tamen, 
in  d.l.Mutian^,  col.^.num.ii.in  fin* 
dicens,  quod  fortc  proptcr  illius  au- 
thoricacem  fcruarecur  in pradlica,  fe- 
qonncur  Rip.dXitaftipolatas»  nnm. 
4f  .Gom.d.c.ii.  nam.)7.  vecilical.Sed 
cgo  teoeov  vbi  proeaaem  rencentia 
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oicacecialaCin  addicionafilCiiilojph* 
in  $.excondicionali,col.penolrJnftic-. 
de  vcrbor.obIigat.-Qttoinmtacioeft» 
quiaalias ,  Ci  in  re  noncranficoria  ad 
hacredcscautionihuic  locus  no  cflcc  . 
pro  implemcnto  conditionis,  elufo- 
rius  ,&  inucilis  mancret  contradus» 
quod  in  dubio  credendum  non 
volaifTeconcrahencet. 

4.   Concrariam  vero  /enccnciam 
cenciit  AIcx.  &  H  Bald.  opinionem 
fingularcm,&  valdc  notabilcm  dicar, 
in  l.i  .num.pcnulc.C.  dc  pa£b.  lai.in  ). 
5.num.i6.m  fin.  ff.  dccondidl.  cauf. 
dat.Coft.d.Ub.i.rele6l.c.y.num.5.qui 
pro  Bald.iencenciaallegac  edamPoc- 
ciam  in  f.fiqnisica  inftic.  de  verbor» 
obligat.8epro  hac,  cui  ipfe  adhzrec, 
vtrumqueRaphacl.pr<jcer  Alcx.in  d. 
1.1.  Quibus  accedojquod  enim.fpe-  • 
ciaii  quodam  vlcim^  voluncacis  fauo- 
re,quz  plenioremin  iureincerpreca- 
cionem  regulariccr  promeroiCs  1.  in 
ceftamencis.lf.de  regul.  ior*  lcripcum 
legimas,find  lege>  concca  ordi  n  ar  iaok 
condicionum  naturam,  ao  ftri£lum 
ius  ,  ad  concraftus  c^itcndcre  ,  non 
poflumus.  Przfertim,  cum  &  in  ipfis 
vlcimis  voiuncacibusoaucionem  Mu- 
cianam ,  ouias  Aochor  faic  Quincut 
14aciosScfaolaIttrifconralcosi4  000 
nomenaoeepic»Imperacoris  Pij  (en- 
cenciaoomprobacam  fuine ,  legaraaf 
ind.I.Mutianaf}  quasiad  indu^ionc 
illius  pro  Icgc  fcruandam  fola  lurif- 
fionfulcorum  auchoricas  non  valcrec. 
Mulc6minus  igicuc,  in  eoncraftibos»^ 
ad  quos  hoiaicemedi  nobis  anchori*- 
casdeeft,ericmdacenda,qttanttis  alias 
inotiles  maneanr^quod  iion  credo  in 
promifsione  vfusfrudus  fub  condi*  . 
cione,  flipulacoris  obicu  cerminanda,  ^ 
ecfi,  qui  Bald.  fequuncur,  alircr  fen- 
tianc:  cum  in  concra^libus  condicio 
exii^5,ad  teropos  eelebrationis  eo« 
som  retrociahacar,  vc  crademusarti.^^ 
•ealoieqiientisex  quo,ccfi  f&akuetus 
V4  ipft 
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lp(e  nonccanieicad  bcre<ks>imple- 
ta  umen  codidoae  ftipaUcorit  mor- 
te,  fraftns  incerim  ex  re  percepti  ad 

illos  pcrtincbunt  ,  qucmadmodum 
pcrtineicnc  a  dic  concradus  ,  ii  (ub 
conditioncaliaqu*  poftca  cxifteret) 
vfusfrudus  conQtcuereiur,  iuxca  cex. 
in  l.neceaarid.  qu6d  fi  peodcnce, 
8e  ibi  glo(C  ff.  deperieul.  com.  rei 
yendir. 

Sed  nec  Bald.  racio  in  d.Auth.  cui 
reliftuni,in  fin.  ad  cautioncm  Mucia- 
nam  in  vlcimis  voluntatibusfuftincri 
potcft}  fcnficcnim.fine  ca,inaciUa  le» 
gata  mancre  i  qaodfidfam  eft  |  cum 
moriente  legacario*8e  vel  in  ipfo  vlri- 
mo  ?ita;  fpirica  conditio  implcri  pof- 
iic  >  &  ficlcgatum  ad  bijrcdcs  tranf- 
niitti-,vt  contra  rationcm  praididam 
aducrcit  Alcx.  d.Ui.num.pcnultim.in 
fin.Imoi.d.l.Mutian£,  colum.i.  poft 


ooreto:  quta  aUmencorom  proi> 
mi^io ,  ipfius  cui  promictuntur  pcr- 
fonam  refpicit  quandiu  illc  viuic  ,  8c 
non  hxrcdum  illius  ;  idco  mancrec 
inucilis  promiisiocontra  concrahen, 
cium  mcnccm,ii  pro  conditionis  im- 

}>Iemeato,ccmptts  morcis  cius  neccf^ 
ari6  expeftandom  efTecficac  &  ma- 
rrimonij  contradus  fub  cadcm  con* 
dicione  .celcbracus  :  idcirc6  benigna 
interpretatio  quae  fauorc  libertacis 
admifTa  cft  in  d.  I.  lihcrcas.^.i.  m  his 
quoqucrecipiendaericia  quibusea- 
oem  vecfacur  rario,  &  non  diisimilis 
fiiaoriicau(ainoo'verd  in  ftipalacio» 
ne  vrosfirodus  in  qoaloquicarFulgoC 
d.nuin.9.  &  nmilibtts  aiijSf  in  qnibui 
necvllaratio  fauoris  vrgcc,  vcapro- 
pricratc  vcrborum  recc(.latur,&:,fi  (c- 
cunddmcam condicionis  cucntuscx- 
pedctur  intcmpus  tAorcis ,  non  ma* 


med.  quanois  de  Bald.  opinione  ibi  .  net  inorilis  concraftus  in  peribnis 
aon  memioeric»Iar.d-l.fioc  apod  afta,    bcredam  credicoris  9  propcer  recro- 


tia.i&.  C«decranfa£t.&:  in  d.I.j.num. 
HSML  quo,inquitibi,pra:di£^am  B.ild.' 
fcnttntiam  coroUaric  confundi ;  cu- 
ius  cciam  fcnccnti^  meminic  in  d.  I. 
fiueapud  a^atnum.iyT» 

5.  Semou  aacem  iii  cafibas  prd 
diftisMadanacaatiooeialiam  iniltis 
iocerprecationem  inducit  FulgoCK 
probaie  vifus  eft  in  1.  etfi  poft  cres, 
num.p.ff.fiquis  caution.  ncmpe,  vc 
qui  ftipulatus  eft  vlumfcudum  fub 
condiiioncfi  capitoliura  non  afccn- 
dcnc,incclligatur,(i,cum  primum  por 
toeric  capicoUam  afcendere »  non 
olcenderic»  argomencoeius  quod  do 
libercace  rcripcum  eft  in  L  libcrtas.^. 
x.fT.  de  manomiiT.  ccftamenc.  Quam 
Fulgof  intcrpretationem  ,  etfi  ingc- 
niosc  didam  dicat  Coft.  d.c.f .  nu.y. 
Bon  camen  probac  >  pt^tcrquam  in 
matrimonij  contcaAu,  propcerexo- 
bmnriorem  illios  &norem.  Qooat- 
gomento,  in  alimentisqooquoidcm 
licaipi  poftec»  ptopceteoiuiiidein  bn^. 


ttadionemad  cempos  eeiebrarionis 

illius. 

6.  Expra:di£tisinfercur,commu. 
ncm  fcntcntiam  proccdcrc  ctiam  in 
Gontra£libus  bona:  fidci ;  in  quibus 
camexpreise  probanc  Imol.  indidfc.lv 
MaciamB,eot.a.in  princip.Socin.na. 
10.  &  fentit  ibi  Bart.  nom.  4.  vcex* 
pendic  Socin.  d.  num.io.  quo  eciam 
in  loco  cum  defendit  a  nota  Imol. 
fcnticntis  ,  Bart.  in  hoc  fibi  eontra- 
dixifTeind.l.fiucapud  ada.Et  ita  eft; 
de  mencecommunis,fimpIicicec  pro- 
banris  ,  eaorionem  Mocianam  ooa 
habere  locom  in  coocradibos  >  qaia 
iasiiogulare,ficexorbiuns,  invltimis 
voluntatibus  (criptum  ,  non  dcbcc 
porrigi  adcontraftus,  inquibusnon 
rcpcritur  cxprcflum.  l.  quod  vcro.tF. 
dc  icgib.  quar  ratio  contra&us  bons 
fidei  xqtt^comprehendic:acque  tdco 
in  iilis,«qa<S  vcin  ftriftiioris  jodiei|s» 
cx  mcnco  Bart.  &  communis  dicen- 
dom  eft^jQaucioni  Morians  locu  non 
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cflTo  ;  quicquid  contrarium  fcriprenc 
Gaiganctc.de  conditionib.  x.paic.  C* 
d.quaeft.tf.  nu.pcnuUin). 

7,  -.Et  'Ooii  obftac  cex.  in  1.  infa- 
liaij;^.finaltf'Jo6ar.  eteniro,caucio  dn 
quaibi,Munananon  efl,  fed  dcmo- 
do  implcndo,  quz diucrfa  efl >  &  lo* 
cum  habcc  in  modalibus  rcli£tis , 
iuxca  l.quibus  diebus.^.Termiiius.ff. 
de  condic.&  demonftrac.vbi  Barc.fic 
Sotibenc.qiienixck;aJlegacglo(I.inal. 
iQ'<i.Linralam.f  final.  ex  qao  fentit» 
cattCtonem  de  qua  ibi ,  ad  bonf  fidei 
concra&um  ptzftandam  ,  non  cfTe 
Mucianam,  qus  dcmum  loeum  fibi 
vcndicat  in  difporicionibus conditio- 
naltbus  vlctm;  voluncacis ,  &  non  in 
modalibus,  iuxca  cradica  pec  Dodor. 
in  d.LMucianx,  &in  d.  I.  fioe  apud 
afta>vbiBart,nom.io.  Molin.  de  pri- 
mogen.Ub.>.cap.u.  num.z^.  fcd  ctTc 
cautioncm  dc  modo  implendoi  de 
qua  in  d^.Termihus.quia  conucncio 
illa,  vc  centum  nummi  przilarencur 
condudori  ad  refc^ioncm  rci  con-. 
du£taB<  modaljserati  iddrc6)fi  fiitis<< 
daret>oaotione»icilicet>datade  modo 
implendo,  illa  deberij  rcfpondit  lu- 
rifconfulc.De  qua  ctiam  cautione  tex. 
illum  intcllcxic  Barc.  d.  1.  fiuc  apud 
acca,num.ii.vccontraImol.  aducrcic. 
Socin.d.l.Mucian«c,nu.io.  quem  cex. 
adhoo  communicer  folere  allcgaiii 
icripfit  Molin.d.ata.na.a8. 

S.  £x  quo  i  ateUcota  ad  d*l  infii* 
Jam.(^.  fiaaL  infercur,  caucioncmdo 
modoimp]cndo,qu9  locum  habcc  in 
modalibus  reliccis,  vcdiccum  cft,  lo- 
«um  eciam  habcre  in  boox  fidei  cd- 
nenciooibus  fubmodo  celebratis ,  vc 
tenecBarc.d.l.fioeapad  acta»  naoi.ii. 
ImoiAf  Sodn.  ind.  1.  Mutiao«>  vbi 
hic  nu.14.  drcommuni  tcftatur  eam 
fccutus ,  ctiam  fi  modus  calis  fit » qui 
xionveniacadimplcndus  cx  pecunia 
fub  copromiira,  vt  &  tunccaucione 
pr^dicadcilio  implendo>poi5tt  crp- 
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ditor  pccorcremoto  excepcionis  ob. 
ftaoulo,  vceucnic  in  modaiibus  re- 
liccis,  fecundum  oommunem  in  d.^. 
Termilias.  In  qua  etiam  fpede  fi»n. 
tcnciam  hano  probaflo  ndecai^Barc. 
in  d. i. in fulam. nal. V ccns diccionci 
i»4x-/W,ad  cafum  dc  quo  ibi  loquitur^ 
dc  modo  implcndo  cx  pecunia  pro* 
miflaiqua  icemineandcm  fcncctiam 
VticurPaul.  in  d.i.  iiuo  apud  acca,nu. 
5.ad  fin.  vbi  Alex.  oam.  to.  ica  fcncit 
doBart.  ind;^.final.  propcer  dictio» 
nemiNMxiMr^,qua  loquicur  ibi. 

Nectantum  in  bonx  fidei  iudicij^ 
fed  cciam  in  concraccibus  ftricti  iu- 
ris,  caucionem  hanc  de  modo  im- 
plcndo  admittunt  ImoI.d.I.  Mucian^, 
col.a.  vecficoUcem  eciamaduerte,  8e 
Socin.ibi}num.  i5>  &  .  eom  BarciH 
d.$.Termilias»  nam.  15.  laH  d.l.  fioo 
apud  acta,  num.  ai,  vbi  k\cx.  num* 
decim.BarcoI.opinioncm  in  d.^.Ter. 
milius,  magis  communem  cfrc,  dicit» 
cciam  cum  modus  non  eft  adimpien- 
dus  cx  pecunia  fub  illo  promifta,  U 
ieqoicar  oontrftFalgoiIibid.qao  etii 
oalii ,  in  eoniraotibos  ftricii  iaris» 
hanc  ibntenciam  probac  Socin.  cum 
alijs  quos  rcfcrc  d.  n.ij.&  indiftincc^ 
loquens  in  cotraccibus  bonx  fidei,fic 
ftricciiuris.vc  communecradic,  &  fe- 
quicur  Molia.d.o.  i  i.num.i  8.  quanuis 
Jn  ftriod  iacis  conteaotibas  hoc  no  n 

{KobetBart.iitdd*  fine  apudaota»fiK 
^m  inisontcaotibus  bonse  fidei  oan- 
cioQom  banc  reoipiens  d.num.ii.per 
d.l.infulam.^.6nal.  Quem  in  hoc  fibi 
eontrarium  nocat  ibi  laf.d.  num.  ai« 
poft  Imol.d.l.Mutianz,eol.t. 
.  9,  £go  9^idA;olibi  agens  de 
oontidne  iai§ii||i^Stincnda  modaiio 
loliota^late-conteiidebam,  illam  locii 
duncascat  habere ,  qoando  ad  implo* 
mentum  modi  i  ccftacorc  prafccpti, 
commodum  relicti  pcrtiocrcc  ^  ali^s 
vero ,  prius  modum  impleri  debere, 
quam..ccli6ium.dcberccuci  quod  ica 
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tradidi  hi  rcpetl.Ticix.fi  non  nuprc. 
fit  2. part- cxnum.i8.fr.de conclrt.fi£ 
dcmonftrat.  c^ntra  omnium  Intcr- 
prctum  fcntcntiam  ^  quia  fccundum 
tcftatoris  mcntcm  qux  priraum  lo- 
cumobtinct  in  dilpQfitionc  fua/opi- 
nioncm  hanc  cflc.duxi.in  cuius  com- 
ptobationcm,tcx.  ipfum  in  d.l.  qui- 
bus  dicbus,  §.  Tcrmilius  ,  in  articulo 
ifto  capitalcm  ,  vbi  communis  con- 
clufio  rqiibitur,  adduccbam,  &  1.  ca$ 
caufas.cod.tirul.  pcrfingula  vcrba  cx 
planatam  induccbam.  Nccnuncvi. 
dco.Talua  communis  fcntcntt^  pacc, 
&  authotitatc  ,  quam  alias  rcucrcri 
folco,  vndc  ab  opmiono  illa  mca  dif- 
ccdcrc  cogar, quam,vt  dixi.tcftatoris 
voluntati  conformcm  cffc^  conten- 
dcbam.Quarc  in  cadcro  pcrfifto  fen- 
tcntia  i  (ccundum  quam,cum  in  vlci- 
rnis  voluncatibns,  cauiioncmde  mo- 
doimplcndo  non  rccipiam,quando 
modus  cx  commodo  rcliili  non  cft 
adimplcndus ,  mulro  minus  rccipcrc 
cain  poflum  in  concra£libus,codcm 
thcmatc  rctcnto.  Et  quidcm  ,  licct 
Bartjn  d.l.infulam.^.final.  cotrarium 
ttnu'flc,vidcatur,  vt,  dcmcntc  illios 
cflc,  aflerit  Socin.  d  I.  Mutianaf, 
iMim.  14  in  fin.  communc  diccns  in 
concraiiibus  bonq  fidci,  qui  in  num. 
fcqucnti»idcm  in  eodc  thcmatc  pro- 
bat  circicontraiius  ftriftiiuris,  poft 
Imol.ibid.d.col.fc.vtdiximus;  hoc  ta- 
mcnquodhic  dictmus, nonaborrcc 
a  mcntc  Bart.  in  d.  l.  quibus  dicbus.^. 
Tcrraiiius,  num  ly.  taminfpcfta  ra- 
tionc  quam  adducic  ad  induccndam 
cautioncmiftain  conCra&ibus.quam 
infpcdis  cxcmpUs,  quibus  ad  id  vti- 
tur  :  qux  omnia  funt  dc  cnodo  im- 
plendo  ex  pccunia  debica  }  dc  quo 
ctiam  eft  cafus  tcx.  in  d.l.infularo.^. 
linal.  quem  ibi  Bart.allegat,  &  in  d.l. 
Cac  apud  afta^num.ii.  vbi  fatctur.fo 
non  rcperircoautioncm  hanc  inco^ 
ccadibus  boos  fidoi  >  tuH  in  oafu  d.U 


infulam.^.final.  qui,  vc  ibi  videbitur, 
eft  cafus  dc  modo  implcndo  ez  pe- 
cunia  debita.Si  crgo,iuxtaBart^cfti- 
roonium  ,  cauciohzc  cxcra  hunccsy^ 
furo  non  rcpcritur  in  contraftibus, 
videtur,  qubd  in  cafibusalijs  nonfit 
admtttcnda ,  etiam  ftantecommurn 
calcolo  admodalia  rcHfta ,  quia  haro 
pkniorem  inrc  fibi  vendieant  intcr- 
pFctatioPcm.  L  in  tcftamcntis.  fC  dt 
r6gtil.iur.vt  cdfiderant  glofT.&  com- 
municcr  Doftor.  pro rationc  differc* 
ciz  inccrcontraftus,&  vltimas  volun- 
tates,ad  ncgandam  in  iHiscautioncm 
Mutiar>am,quz  rccipitur  in  his. 

£t  non  obftat  dinercntix  ratio  i 
Bart.  ^  alijs  frequcnter  addu^a  in  d^ 
l.Mutianz,  &  in  d  I .  frue  apud  ada,in- 
cer  Mutianamcautionem,-&  hancdo 
modo  implcndo-,  quamin  eoconfli- 
tutmt,quia  Mucianacautio  non  ha- 
bcc  locum  nifl  in  difpofittonibusc5- 
ditionalibus ,  in  quibus  non  orirat 
a6Ho  ante  Gonditionis  cacnTam,qD2 
eautione  Milciana  Tcputatur  implo* 
ta,yltims  voiuntatis  fiiuore,  contri 
iuris  rcgulam,  vt  oriacur  adio,  qu2  rr5 
dum  orta  crat ;  qux  idcirc6  non  rca 
facilcactemereadcontraftns  dcbuic 
extcndi,vtcautiomodahs,  quae,  non 
facitortri  aftionem,  vbi  non  crat.in- 
qniuntcnimtex  difpoficione  fubmo- 
do-coticepca,fiuein  vlcimis  volonta* 
cibus,  fiue  tnconcraftibus,  aftionem 
ftatim  oriri,obftarecamcn  agenci  tx- 
ceptionem  ob  non  impletum  modu, 
cumquo  reliftu,  autpromiiTum  fuit, 
cuius  cxceptionisobftaculum  remo- 
uetur  cautionc  pracftica  de  ilio  im- 
plendo;  quod  oum  faciliusfit,  quam 
adtonem  dare  non  dum  Gompctcn- 
tero.facilius  fuir,  cancionem  hano  ad 
concradus  cxcendcre,  quam  iliam. 
Qua  racione  moci  illam  Dodor.  c6- 
municet  admiccunc  in  contradibus» 
MucianaiQvaanimi  confcnfu  aboe* 
gances» 

lo.  Ex 
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•  Op.Xl.  ConHenientia.6. 

>  .10.  Ex  qua  Gonfcquentcr  ,  &  fi 
modus  cx  rc  promifTa  fit  adimplcn- 
ctUSjinconcr^^iiibus  innominatis  cau- 
cioiiein  hanc  «le  illo  implcado  ab. 
nctftac  comtntiiiitertffntKss  in  difti. 
Mtttianse,vbi.Socm.nu[ii.itf.&  in  d.1. 
fiae  apud  aa:a,&!  ibi  Paal.Alex.&  alij 
contra  Bart.  diftingucntcm  vt  ibid. 
pcr  cum  d.nu.ii.quia  in  illis  antc  im- 
plccncntum  adtto  non  oritur,  vc  infc- 
tAt  (uo  loco  crademus,  vnde  caucio 
inodalis  inillis  locom  non  fortinir,?e 
«ftio  compeut,qu^  recttndtkm  ooit« 
tca^iM  ttutiram,  ante  implementaa^ 
non  orirur. 

•  •  In  quo  vltimo  cum  Noftris  Gon- 
OCnio  ;  in  rciiquo  cum  diftindiono 
dc  qualup.  Cui,inquam,pra;di6l;ara- 
tio  non  obftatjdemus  enim ,  cx  diC- 
pofittone  modali  adionC  ftatimoririi 
qu(  tamen  exccpcione  elidi  poCsit 
antemodi  implementuiji,  tt  omntls 
agnolcunt,  idfanenon  aliundc  pro- 
ucnic  quam  cx  contrahcntium  vo- 
luntate,  quijVoiuifTc,  crcduntur,  non 
aliasadioncm  alteri  aducrsiis  altetft 
ciim  effe^u  cbmpetereiquiUn  modo» 
iiib  qoo  geftns  eft  conimus  >  pri&s 
fccuco  I  neli  altam,prjeter  hane  qn^ 
clicicur  ex  concrahcntium  mcnte,ra- 
cionem  cxcogitarc  pofiunt  Scribcn- 
tes.adhanc  eXccptionc  probandam, 
Si  cigo,  ante  vcrum  modi  implcmc- 
ctim  illa  compecit  ex  c<mtrahentium 
oonlenfo  orta-,cttr  (iod  lege  auferecuf 
^otiOQC  daca  tJ<*  modo  implcndo  ? 
Nam.qi'6(l  nftio  orta  fit  ,  futficicns 
racio  non  cft  a  i  toilcndam  exccpcio- 
ncm  aduersn^  i!l.mi  compctcntcmi 
alioqum,  &  in  contra^libus  vlcroci- 
croqueobtf^tori|s,  iJtfm  <Ucere»  co. 
jgortmur,vc  nempe^em^oci  cot  per- 
teda  vendicione  cony|>ej(it  aftio  ad- 
ncrsiis  venditorcm  vc  res  tradatur,ad 
rcm  fibi  tradcndam  agcrc  cu  cfFcfta 
polsitantc  preti)  lolutioncm  cautio. 
nc  pixftiia  dc  illo  Iblucndoiquod  ci 


cautione  MuttaM,  l^] 

Barc;in  d.l.quibusdicbus.  ^.Termi- 
lius,nu.i$.ncgant omncs.  £t quanuis 
in  vlcimis  votuntatibus  hoc  itlis  da> 
mus ,  non  cemcrc  cric  ad  concra^lus 
extendendftm,exraitofie,de  qua  fup. 
praeccrquSm  vbi  menS  cotrahencimii 
aliud  popofceric ,  vc,  cdm  appoficuf 
ab  iliismodus,  talis  cft,  qui  cx  peeu- 
niadebica  impleci  dcbcat,  vcin  cafit 
d.l.  infutam.  §.  final.  in  quo  demuroi 
communem  femcnciam  idcirc6  pro- 
bo. 

11.  Ec  iftse  quidem  caotioiief  ^ 

Mutianafrdlicet,  &  modalis,  de  qui. 
bus  haflenus  afturoeft,  cum  fideiuf- 
foribus  pr^ftantur  ;  &fic  intcltigitnt 
vcrbum,  cAuiio  ,  ^  legc  prolatum^ 
Guidop.  dccif.24^.  nn.t.  Gail.praft. 
oblemat.  lib.t.obiecuac.  47.  nnm.^^^ 
EccaotioAes  hcvoloncariifc  fimtiiiec 
enim  creditor,hano,auc  illam  Irliqii2 
prs^ftarccogicur,  fcd  pracftarepoteft 
in  cafibus  permifsis,  vc  quasi  implcta 
conditione,aut  modo,  agerepofsic; 
quod  cnim  gloiT.roagna  in  d.  1.  fiue 
apuda£ia,C  de  nan&ioftib.lcgata* 
cium  cogi  adeanendom»  (cripfic,  Ci4 
n^re  vltimarqift  voludcacoib,  de  Mn-  . 
cfana  incettigens,iuxcaccx.qncm  alle-f 
gar.in  d.l.Mutiana:,non  cftaccipien- 
dum  de  neccfsitatc  pr^cifa  ,  fcd  ddi 
cakfaciua>vc  oonfcquacur  reli£tum,v< 
deaaracgIo(r.i.adtex.ibtind.l.Ma*  -*  '* 
cianx,  fi^Basc  d.  L  fine  apod 
nom.i4. 

12.  Ali2ver6  in  iurenoftroeao- 
tiones  funt,  quac  ncccftari^rpr^ftan- 
furadcbitoribus  indicm,  vctfubco- 
ditionc ,  cuiusroodi  cft  illa  ad  quam 
compellitnrdebitor,eX  cao(a(i|rpi. 
donii  poft  contraftum  emergente^ 
de  qua  ioqoitur  iex.  ift  1.  in.ofnnibuS 
ff.dc  iudic.quar,ecfi  loquacur  in  bon^' 
fidei  todicijs ,  ctiam  locufn  habcc  in 
Contradibus  ftrifti  iuiis  »  vt  concra 
gloft'.  tcnec  Bart.  ibi  in  fin.  &  in  1. 
nxmAi  Cde  cnndtft^  caor*  dat  Aal«r 
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communemdiGcns  concraglefl*.  ibi,     in  hoc  a  pari  procedunc  fecuncfuni 


Angcl.Fulgor.fic  PauUn  d.l.inomui- 
bus,  per  i.fi  «tedicoies.  tf^deprioileg. 
eredtcor.  quam  lcg.  dixic  Patii.d<l.  in 
onmibkis,in  princ.  efle  gloflain  iUias 
leg.quia  iUam  (iipplcc  in  quacuor,de 
qutbusibi  per  euni.'cen«ceciam  con- 
tra  glofT.ibi  Alcx.  d.l.  fiue  apud  a^a» 
num.9.&  fequcnc.Pclacz  dc  maiorac. 
cpaununedioens  4.  parcquxd.  >4, 
fitt.).ad  fin. 

NeGcannkminhocgloflailla  com« 
municer  reprobacur  a  Bart.  &  alijs» 
fed  &  quaccnus  fcnciCicautioncm  do 
qua  ibi,  nudam  cHc-  qua  caucionc, 
modicic£fc6^us  eHcc  icx  iiia,  vtBarc. 
aiCj&aliy  ibtd.  qu^hinc  airumpta  oe- 
ctiionettadanc.an,  &  quandodelii- 
toreompelli  pofsicad  indrumeocum 
dedebico  credicori  Facienduro,vcper 
lacobin.  dc  huCt.  Gcorg.  poft  alios 
ibi.  Etomncs  concragtoiV.communi 
confcnru  probant,caucionem,dc  qua 
In  d.l.inomnibu$,c(i  Hdeiuflbre  efTe, 
deberet  vtcooftac  exFulgoC  ibi  di* 
cenc0,qo6d  ica  placoic  Dodorib.cam 
vkramoncanis,qadm  dcramontanis» 
lacobin.ibid  in  princ.  qui  comunem 
cocragloiram  dicic,  quod  criamafTc- 
ric,  U  (cquicur  alijs  cicacis  Barhol,  in 
l.dtuotcio.^.tncerdum,  nu.i/.lf.loiuc. 
matrim*  vbi  in  numer.prccedentib. 
ex  fequencib.  tac^  dit|wtac»  qua. 
do  quis  cum  fidciu/rorecauere  tcnea- 
tur,&  quando  vcrbum,  cauere»dc  fim- 
plicicautioncmrciligaturjdcciuo  pcr 
Scribcnc.  ind.l.  in  omnibus,  Gjil.d. 
obfcruat  47»Quc(ad.diucrrar.qua:il. 
Iuc.c.n.ex  no.c. 

I}.  llla  verd  droi  hoe  dilferentia 
eft  incet  contraccus,£f  vlcimas  volun- 
tares.vc  &hancali)s  addamus,qu6d, 
in  conrractibus  del)itor  in  dicm  ,  vcl 
fub  conditionc,  caucrcnonccnctnr, 
nifi  (uipicionis  caufa  pod  corraccum 
eueniente,  vei,quz  ceporc  cotractus» 
lacebac,  poftcaapparenKCj  haco  cnira 


Paul.d.Lin  omfiibtts>num*t.quem  ie- 
4|iiicor  Iacobin.ibi  nani.y.  per  cexjlb 
vcroqac  citacum  >  8i:i  lacobin.  nota- 
bilcm  diccam»inUnconlinnando.if. 

dcconfirmand.cucor.&  in  c.paftora- 
lis,cxtr.  dc  cxccpcionib.  dc  quo  infc- 
riuslacius  agcmus ;  dcbitor  vcro  cx 
ccflamcnco  ,  in  dicm ,  vcl  (ub  condi* 
cione,etiaro  nulla  incercedencecauta^ 
caoete  tenecar  cam  fideiafloreiaac 
pignore,  vtin  titol.  C  vc  legacor*  fea 
fidcicommiflbr.nom*oaueat.  &  C.  vc 
in  poflcf.  Icgacor.l.pcco  frarre.fF.de 
Icgnt.i.cum  alijsdc  quibus  Gom.  ia 
I.4o.Taur  numer  78.  Pcrcgrin.dc  fi- 
deicommir.arcicul.^o.nu.io.  Quam 
ditferenriam  ioter  deblcoremex  c6* 
cracto,  &ex  tedamento  9  obTeroanc 
Docror.indl.in  omnibus,vbi  Bald.in 
addic.ad  lecc.  fuam  ibi,  boc  vlcimarii 
voluntacum  fauori  attribuit,  &anto 
cum  Cyn.in  J  i.adfin.C.vt  in  polfcf. 
legacor. cxplicacBatbof;  d  ^.intcrdu, 
num.iS.cicci  inic.  eandcmd>tFcrcii. 
riam  tradunt  Bart.pcrcei.ibi,  PauKtt 
alij  in  1.  inter  omnes.  iF.  qui  facisdar. 
co^ant.  ita ,  vcicripferic  MoliiLde 
Hifpanor.pnmogcn-  lib.  1.  c.iy.nu.7. 
clarilsitnurn  c/fc,hanc  cfTc  ibiconui- 
ncm  omnium  opiaioncm  tani  in  dt- 
recco,quam  in  obltquo  iubibturo,& 
ind.l.iaomoibus ,  &  in  omoibus  lo; 
cis»vbi  dehaomateriaagicur. 

14-  Ex  qua  inferc  ibid.  &  nam. 
fcqucnri ,  ad  cautioncm  a  maioiatOS 
pollefTorc  (cqucnri  fucccffori  pr;c- 
Ihndain  ,  iuxta  tiiftinctioiicm  praj- 
miilam ,  inccr  niaioracum  in  vitiraa 
voIuntaceinIiitutum,aut  in  cocraccu, 
poll  Gom.  fic  edam  dtilinguenreagL 
io  1.40.  Taur.  d.  num.  78.  cui  addic 
M  ol  1  n.d.  n  u  m .  8.  hoc  forc  tntelligen- 
dum  dc  maior.icu  irrcuocabiliccr  iti 
cootractu  mlhcuco.vc  tunc  non  nili 
cxcaufafufpicjonis  facisdarc  tcncatur 
poHeflbr,  aiias  cnim,  fi  maioratus  rc- 

nocabai: 
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Qap.XL  Qfmementia.Ci 

nocabrlicec  io  concraftu  infttcuere. 
tuc.de  qao  apuil  Hirpanos  cft.l.44. 

Taur.quia  tunc  vltimar  voluntatis  vi- 
ccm  fuftincc.ctiam  nullaintcrccdcn- 
te  caufaad  caucndum  cogcretur.iuX'. 
ca  prxdi^a  comunem  difFcrentiam 
incer  eontraftiis,  Bc  vlcimas  volonra- 
tes.Quam  ienceociam  etfi,vcveri(si-^ 
mam  probcc  Molin.  in  maioracibus, 
cx  clarifsimisquc  iuris  principijs 
apcrcifsimc  dcriuatam  ,  vc  ille  loqui- 
lur  d.G.«5.num.final.  ihi  tamcn  tatc- 
tur,  quod.raro  in  foicn  fibusconcro- 
uernjsadduct  folec,  ^  quod  nonquS 
Tideric  iequencem  maioracns  lucceC 
(bcem.abcius  pofrefTorc  caucionem, 
ceirancedilapidationisfufpicionc.pc- 
tenccm,  nco  exigentem » de  quo  tbt<« . 
detn  miratur. 

ly.    Ego  vcr6,quicquid  illi  indu- 
bicanccr  aircucrenc,  &  ance  cos  Palat. 
Kuaios  in  rcpec.  cap*  per  veibas,  de 
donacincer  vir.&  vzor.f.44.  no.a.  |. 
tc  4.  vbi  adcoverumcenfe^  maiora- 
ti^s  pofTrirorcm  tenet  i  caucro  fcque- 
ti fucccduri,  adinllar  fideicoinmifla- 
rij,  vc  fcrip  -ric  d.  num.  4.  quod  ccfi 
omnia  iura  dccl]cnc,  rcda  camen  ra> 
tio  hoc  diAatt  concrarium  increpid^ 
f  enendom  cenfeo»nempe,vc  nullain- 
tercedencc  cauf:\,  facisdare  non  ce- 
,neanir,etn  inflitucio  maiorarus  pen- 
dcat  ab  vltima  voluntate  ,  lcgibus, 
.  qnc  dccaucionc  luc  lcgatarijs ,  &:  fi- 
dcicommiirarijs  prxftanda  loquun^ 
cor,  in  maioracus  infticucione  Umica^ 
tistcamccit  illum»  vc  iideicommiflfom 
defctri,  fatcamur,  cum  Palac.  d.nu.4. 
Molin.quihoG  lacc  profequicur  diCt. 
lib.r.G.i^.num.p.cum  fcqucncib.&d. 
.  c.ij.num.j.Pclacz  dc  maiorat.i.parc. 
quxft.i.nu.^.  qui  idcamennon  ica  in- 
diftina^  probat. 
Inquam  opinionem  ceftatorisvo« 

•  lunrnsme  mouctex6ocollefta,qa6d 

*  ?eri(imiic  nooficyenm^quem  iUe»no« 


De  cautione  MfiUana.  .24^ 

minjs  fui,  Cunili^qu^  fuiBmemoriani 

honorificc  portare.  voluic,  maioracus 
a  ie  ob  hanc  caufam  inftiruri  fucccf- 
fionc  ,  hoc  cautioni?;  onerc  grauarc, 
voluiflTci  S"^» ^^^^  maius  cucni- 
ret  incommodum  prxfencis  ponei^ 
IbriSfOttamcmolumencum  (^oiienris 
rucoeflbris  |  fiquidem  hoic  aclBte^ilif 
alienarionem  bonotii ,  fatis  iurefue- 
curlum  cxrat  per  vendicationcm  co» 
rum  aduersus  quofcunquc  pofTcnb- 
rcs;quod  enjmPalat.d  nu.4.&  Gom, 
d.i.4o.Taur.nu.73.  in  fin,  vfjlicarcni 
iftios  caurionis  in  co  ooipdetranf^ 
qu6d  rimote  itlios  abftinebic  poiIe(^  . 
foc  abfllienarionibus  rerum  inaiorii* 
tus,dc  quod  n  de  fafbo  fiam.peream 
Conlultum  cric  (iicccflbri  contra  fi- 
dciuirorcspro  fumpribus  &  cxpcnfis 
fadis  inrepeccndisrcbus ,  patoi-^p^ 
menci  eft,vc  illius  incuitu  ranto  oWi» 
ro  caotionis  prxgrauetur  pofle(Ibr, 
cuii«pe,nondifficile  tantum,  fed  ^ 
impofsibile  erit,  illodprcfl^arc,  prasr 
fcrtim  in  opulenco  matoratu ;  &  fio 
eucnier,  vt  fequcftratio  fiat  bonorum 
maioracus,  vcl  lcqucns  in  poflefsio- 
ncm  miciacur,  vc  cradic  Pal.ir.prazcc- 
denceiadsdarenolence»  did.^.44.  ia 
fin.&  eum  lecutos  Molin.  d,  cif .  DOp 
i7.qood,abfurdum  rcor^ex  priore  fe» 
cutum  ,  &contra  ceftantis  volunca)* 
cem,vt  propccr  fecuricacem  cxpcnfa-» 
rum  litis,  fi  quando  res  dc  fa<a:o  alio- 
nctur,  quod  ccrtum  non  cd,  rcrum 
pofteisio  aaferararab  illo,  quem  illp 
prjselegtc  9  in  quo  incerim  nominis 
iiii.acramilis;  foarmetnoriaper  ean«  . 
demrerum  poITeisionem  ,ac  admi^ 
oiftrarioncm  confirruarctur. 

Concludo,itaque,  maioiatns  pof. 
fefroteni  proximiori  fcqucnci  caucro 
non  leneri  nulla  ad  id  caufa  impcl- 
Jente ,  tametii  inftitudo  illias»  vlci-  , 
ma  volnntatc  iit  ordinara  }  idqild 
noa  cx  raciQOCi  qoa  hanc  opinio- . 

X  nei9 
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nctn  tentauitPcralt.inl.^  ^.quifidci- 
commiflTam,  nu.ip.  &  fcqucnti.fF.de 
hzrcdib.  indituend*  nempe ,  quod 
naioricas  ftecefiio  cx  ?iiiiierfis  bo- 
nis  inftitutiiiare  direAodeferacar  fe» 
4|ueacibus  fucceflbcibas^ft  oonobli- 
quo :  quod  fundamentumj&  per  c6- 
(equens  opinionem  illo  ftabilitami 
duplici  raCLoncconfutacMoIin.  dxQc. 
cap.if .  num.  f .  oum  duob.  fequcntib. 
Pclaez  vtx6  qui  cum  Peralc.  hane 
eandem  taecar  fisncencian  >  de  ma- 
iorac.  4.  patt.qiUBft.54.num.i.  cum 
leqaencib.aliapro  eaadducit  funda- 
menta  ,  quibus  communcs  traditio- 
ncs  inccr  contradus ,  &  vlcimasvo- 
luncaccs  dcfttucrc  vidccut. 

t^*    QuacciOpinionem  hanc,  no 
cx  hoiUedez  co  qaod  fcripfi,  probo» 
aempe,  ex  teftacorisyolancace  legi- 
tiffld  coiiieftttraca  }  qnem  qoidoii 
caucionem  hanc  rcmitrerc  pofle,nc- 
modubitat,  iuxta  1.2. 1.  cum  Archi« 
mcdotam.Cvt  in  pofTcir.  lcgat.  Auth. 
concra  cum  xogacus.  C.  ad  Seoac 
«onTttlCi  Tccbell.  Ade6»niibiini^ 
plicicer  temiHay  U*  indilapidacionii 
cafum  remifla  cenfeacur,  vt  ex  Barc. 
&  alijs  per  cex.  ibi,  in  1.  final.  iF.  vt 
legacor.  fcu  fidcicomm.  nomin.  ca- 
iieat.  qucm  ijngularcm.ac  notabilem 
dicuac,cradicMolin.d.cap.i5.num«^. 
quodibi  limicac.  Aclacids  nam.t9.  Se 
fequenti ,  vc  non  pcocedacin  dolofii 
dilsipacione ,  quamneccxpccfs^  re- 
miccere  poxeft  ccdaror ,  vc  ibid.  per 
cum  5  quod  nonplacct  Pcrcgrin.  de 
fidcicommifI.articuiu|.o.  num.n.  vbi, 
tL  num.lcqueuti  agit  dt  cautionc  de 
vteodo^ft  iracndo  arbicrio  boni  vici, 
quamteibtorvrofrttdaario  remicce- 
ce  nequici&ditfcrcnti^  tationcai  in- 
terhane,  tl  illam  afsignat.  Dc  qua 
cautioneab  vfufruftuario  prxftanda 
agic  laccPinei.noftcr  in  l.i.C.deboO. 
•  inacc.  n.i  pacciouni,7j. 


5- 


4. 


QomenientU  feptima 

-SYMMARIA. 

f       httedjemjfusrdekrstimus  ee* 
V«A  rmm  reiretrekitmr i  invUimie 
I       vclumatibus  neu  retntrehitnr ,  i» 
'vtrfuul  In  quo  eiiam,  Vifiremig 
rati  0  afignatur^mt.i. 

3,  L  egitum  condttion^U  ante  coditionis 
euentum ,  in  bonis  tejiaieris  legeUm 
hjfethetemuem  firtitmr» 

4.  ^euditiemt  retretniffieetiem  mdi* 
freRdms^     Bkreterijtfeais  le- 
icum  habet. 

Cendiiienis  euentus  nenretretrahi' 
lur  in  contrMliibus  quoaddomimj 
ecqmfiiiinemMec  lucddcealreffm 
veH^fefem» 
Cmm  3mrt.  S'  eemwmni  trmBrmM' 
ieBetiium  emidi^mtem  ehm  m»- 
fktnr,Ad  tempus  contraiius  non  re- 
trotrahi,  rjr  Petr.  StellJeelmtetieei 
communtm  refertur. 
7.    Comunis  indijltnife  probatur  omijfa 
SteU.dccUraiioMe^qudya  menie  cem- 
mmuiMieiuin  ejSe^ffenditmr, 
Mefiendeinredtex  in  Lqni  keinenm» 
verficut.  Amfliht,jf.  fm  fetimt. 
pgnorJ)aheunt. 

Vt  conditio  exifiens  retrotrahaturt 
requiritur^quod  extremiit  a  quo,ha' 
JniefitadconirAhendam  eblt^aiiene, 

7.  comiciiiemia  contrateam. 

De  retrotraSione  comfi^ 
tionis^ 

J.  ^  Epcimd  principalicer,  infti- 
cutum  fupcrius  profequedo, 
^*-^  conucniunc  concradus,inrc. 
trotra^ione  cdndicionis,  qux  in  tllis, 
quandocunque  exiftac,  ad  cempus 

quo 
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Cdp.Xl.  Cormnitntia.y. 

qao^ceM^taci  fuerunt,  rertorrnhitur, 
itavc  extunc  pcrindc  habcintur,  ac 
fi  ab  lauio  purc  cclcbrati  fuiircnt.1,11 
filiusfamilias ,  vbi  Bart.  &  alij  ff.  do 
vcrbor.oblig^ac.quam  a4hoc  CQiadio 
^legari,dixir  ibi  laf.  in  prindp«l.rub 
fondicione.  C  de  folution.  1.  qu^  lo» 
gata«cum  l.ii  filius  i  (ladm  fcqucnci, 
quaein  aliquibus  codicibus  dccfl,  ff, 
dcreg.iur.l.qui  balncum,  vcrfic.  Am- 
plius.l.pocior,  vcrllcul.  Vjdramus.vbi 
glo(r.final.  alias  ailcgac  &  qut  potior. 
in  pigQor.ltabtiant.  tradieTiraq,d« 
recra&.Ugnagier,^  t.gloCr.  decim.  nii« 
49.  lat^  SatLin  l.it  is  qui  pro  empto- 
re  quxd,  exnam*4<f.  ^  dc  vfuca- 
pionib,  vbi  profcquitur  loan  Crott. 
cx  num.15_J.cum  fcqucntib.Cardina- 
hs  Tufchus  cum  rclacis  ab  co  pradi- 
car.concluf.iur.  com.t.  conciuf.^oo^ 
fub  liceta.C«nam.io.  cnm  (equehnb. 
&  alifs  citatis  cradit  Petr.  Surd.coQ£ 
lor.  num.i7-  lib.  L  9l  adca(um  Gon« 
demnacionis  fccutne  po(l  conccadum 
conditionalem  cuius  condicio  cuc- 
nitpoft  ipfambonorum  condemna- 
cionem*  nocaui  io  commcncar.  mcis 
1. 1.  Cde  (accofiui^t*  ec€le£i.  part. 
y.  • 

In  quoeciain  Gontradiis  dificrunc 
abvldmis  volunutibus ,  qoiain  illis 

condicio  cxiftcns  non  rccrocrahitur 
l.i.^.fcrui  appcllationc,  vbi  Barc.  no- 
tacff,  ad  Senac.conf.  Sylianian.  idcm 
Barc  d<l.n  isqui  pro  empcore,qu2ft. 
5.  oum.47.*&  (equenti»  6t  in  dift.l.(i 
filius&mii.  inprindp.  6e  communi- 
ter  SGrib«ibiiex  Crocc.d.I.d  is  qui  pro 
emptore » oom.  1 1^.  1.  fi  lcgaci  ff.  dc 
pignorih.  I.  (i  vfusfru£lus.  §.  final.  £F. 
quand.dics  lcgac.ccd  l.li  vxor  tua.C. 
dc  c:6dic.infcr(.vbidi(rcreci£  racione 
afsignac  gloiT.  aliam  Bart.  in  d.  l.fi 
liliosfamiI.vbi  Iar.aliasaIiomm  raclo- 
Qes  ditferenriac  addocit,  nullam  fiir- 
miccrproWMiSj  caai9Cfico|.fi|ial*  vcr- 


T)e  retrofraS.cmdfUon.  z^f-. 

ficul.  Qu^intam  racionem  ,  glofl'.r^- 
cioncm  m  d.l.  fi  vxor,  vc  minus  pcci- 
culofam  ,  ccnendam  moncat  ,  vel 
ajiam  a  Cuman.cradicam.quam  quat- 
to  looo  rctulit :  quod  teqpe  moouic 
In  di|fttl.fi  is  qui  pro  cmptore>nn,|ao« 
In  fio.yb'i  deboclados  percoiot . 

1.  Ego,  diffecenciac  iftius  ratio* 
ncm  in  eo  cfTe.puto ,  quia  concra^us 
vcriufque  contrahcncium  -confenfa 
aguncur  ,  e  quorum  voluntato  cfltfj 
credicur  ,vc,id  inccr  eos  a^um  efle« 
intelligator,  Camecfi  ooa  exptefilf^ 
ienc;  qood  ad  celeriorem  (pfios  con* 
craAuspeifcfbioncmi  &confumaia«  - 
tionem  conducit.coiufmodieftcofi* 
dicionis  rctrotraftio*  pcrquam  con- 
tradus,  quasi  abinitio  purceclcbra- 
tus  rcpucacur,  &  ilc  cclcrior  illius  pcC 
eaoa  petfeOio ,  &  coniummacio  ia« 
dacicur.vc»quod  vcti  fiicere  non  poJ 
nieronc  concraliences »  qoando.fob 
condidonc  concradum  cdcbiace» 
illis  placuiCj  faltcm  perfidionem  a<l 
voluntatcm  corum  introdudtam  ,  id 
illis  iurc  concederctur.  Haccauccm 
tacio ,  ccflTac  in  difpoficionibus  vicU 
macum  trolontaCMm }  io  illis  enim  fym 
Uos  teilatoris  adeft  voluntasiqoi  noa 
creditucteleriorem  volucacem  foan 
cxicum  habcf C)  voluiffe,  quam  qoem 
ipfc  cxprefsic  ;  przfcrcim ,  cum  id 
damno  ha:rcdis  ccdac,  proquo,in 
dubio,  voluncacis  conic6luraac  prx- 
iumpcio  eft.  I.  vnumi  ex  familia.  §.  (i 
rcm.tf.de  lcg  1.  l.noiMnts.if.dclegaCi 
).£om  alijs^de  qoibos  Gom.  itrom* 
cap.ii.num.it.in  princip.  ftcommo-;, 
nem  ita  efte  regulam,  tradit  Ctar.  in 
,  ^  tcflamcntum  ,  qua^ft.  7tf.  vcrficul. 
Tcllator  in  dubio.cx  Socin.Iun  conC 
5).  num.4.  lib.i.  repctit  Pcrcgrin.do 
(idcicommiir.  atticul.  34.  num. 
Atqoe  ideOfConditiofiis  retroct a&o« 
•  qoie  per  fifrionem  legis  inducitnfi 
ndlttts  in  cdcra^il^us  admitti  dcboic^ 
X  a  ^uiia 
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z^S^     *  L.E^  hoc  iun.ff.d 

qfri^niiMt^ftftmenris.fccon  du  m  ag5- 
tiammcnrem  ,  qoaJ  fcmpcr  in  ?na- 

•  quaquedirponcinncdeber  artendK 
j.  Ex  co  vcr6 ,  quod  in  vkimis 
voluntacil>u<icoildit!opofteaexi(lcns 
notlttfCrocrahicorifcquitaf,  qu6d  te- 
gacanr  eoiKlmeMale  cnrft  conditio- 
itis  etfencuni ,  legjlcm  hypochccim 
noniottkaFide  qua  in  U.  C.comm. 

legaf-  fi'  »dco»  fi  t)ona  ccdacoris 
ancc  fucrint  ab  hjcrcdc  ahcnata,  cxi- 
ftcnce  poftca  condttionc  non  potc- 
rtc  lcgatacius  hypothecaria  agcre  c5- 
trft  bonofam  pofleflbres  t  vt  pliind 
mdtc  PanL  cMif.-44«.  Ad  prianim 
qiUBfitdm.in  priii'dpr.lib.a.  Aicc.cof. 
tl.  ptoccdcndum,  num.i.  vcrdc.Sed 
contra  ifta,Tufclnis  Cardinalis ,  qui 
illos  retuiic ,  pradicar.  conclui.  iur. 
tom.i.  conciuf.  ^^sk  fub  litcia  C  nu. 
|»emih;icii^     in  •ioiiolQf.*feqaetitl 

'  Biim.8.Ec  InmcDinmonis  iftiu»  dtf- 
ferentijc  lractoAcftiefle,duxi. 

4.  Qux»  qaod  a'ttiner  ad  con> 
traftusicum  etiam  militct  in  diftra- 
ftibus,  &  pa(^li$  libcratorijs  ,  in  illis 
quoquc  condicio  cxiftcns  rctrotra- 
hicur,  vc  pro  ampliacione  reguix  tra- 
dit  laC  in  d>  1  fi  ifiSias&roiifas»  num.i^ 
&  Croct.  d.  1.  is  «fm proetiiprore» 
nu.ijS.  poft  cicacos  ab  lilis.  Ec  num, 
iequenci  quinque  ttmitationcs  afsig- 
natlaf  adcandcm  reguUm  ,  plures 
Crott.cxnum.f  j^. 

5.  Quarun^  prima  cft,  vcproce- 
dac  quoad  acquittciontm  comiBddi» 
atttitkeommodi  cx  concrafta  prdiiie. 
Dientis,non  qaoad  dominium»qaod 
non  rccrocrahitur,  fed  cempus  cradi- 
tionis  fpeftatur,  vCcumBarc.  tencnt 
omncs.Tufch  d-concluf.eJoo.num.?. 
NcG  quoad  valuiitatcm  contraftus, 
(&  ifta  cft  fcGunda  rcguloe  fallentia; 
nam  quoad  eam  non  crabicor  rctro 
coodicio,  fed  acteoditar  cempus  quo 
illaeaenit^iaxta  U  lem  mc9uii;&.de 


verbor.obligac.de  qua  opponit  gbfT. 
a.in  fin.in  d.l.il  ^ihusfamil.eod.titol. 
&  loluit,  vtibi,  vbi  fccand^mUmkaro 
tioncm  hanc  (ohjit  ^  quam  fcquitut 
Bart.Iaf  &  alij  vtrobiquC|Ctoccd.l.(l 
is  qui  pto  emptore,iiimi.t|7.  vectiA^' 
Secmiddiimica^cufvvbidrcit,  pro  tuul 
liinicacione  efle  tcx.  cxprc(ruiiri& 
liiltenv  mcam ,  &  quod  ibi  nocanc 
omncs:  vbi  Batc.  qucm  cxccri  fo- 
quuntur  fccundam  tai.  ibid.  num.^tf, 
breuitcr  docc,cquando  hoc,  auc  il- 
ludftipolacionis  cempus  acccadt  de« 
beat. 

jp.  ferti^  U  priiMirpatiteir  Cillit 

przdida  communis  rrgula,&  oolH 
clu(io,in  conditionc  potcftatiua,qu^ 
nontrahitur  rerro,  (cctindum  Bact.d. 
l.fi  filiuifarail.  vcrfic.Scd  qua:  cll  ra- 
t'o,&  laf.ibi  num.i.limitat.i.Bartkd.l. 
li  is  qui  pro  empcor$taum«4tf./4e  ibi 
eriam  h£  mtm.|  ti.^  Crotcnom.  1)7. 
fallent.s.  £t  eft  cointnunis  fcnccncia 
Scribenttumibi^de  hi  d.I.  fi  fiiius,  tc 
pafsim  alibi,per  rcx.in  I.i.  in  fin  &  ia 
I,  qui  balncum ,  vctficul.  Amplius, 
Ccin  l.  potior,  in  princip.  fFqui  po- 
cior.  in  pignor.  habcant.  &inl.qui* 
damjsAm  iiliam.|^.iSnal.  ff.de  verbor. 
obligac.  Tbi  notant  Bart.  &  teliqai 
poft  telim.  l^ofch.  d.  eoncluf.  «oo. 
hum.i.&  if.Quamcommunem  fen- 
tcntiam  dec!arar,&  inrclligit  Pctr, 
Stclla  in  I.  qui  Romac.  Augcrius, 
num.  41.  &  duobus  fcqucntib.ir.de 
vecbor.  obhgat.  in  conditione  po* 
teftatitta » cuius.implemtntum  pea- 
det  &  Vbluntate  vttiufqoc  eontCM 
hentis,  vCcdm  ftipulor  a  tc  centum, 
.  fi  cf^o  illa  mutuaucro  tibi ,  quo  caAi 
crcditor  mutuarc  non  compeilitur, 
ncc  dcbitor  pccuniam  mutuam  re- 
cipcrc^  atquc  ica  in  ifto  cafu,condi* 
tionis  implemencil  peodectbvcrioi^ 
que  concraheocis  poceftate«&  noii 
lectocrahiCQr»  reGUQdi^  cditiunem 

Qaam 
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Quftm  e.ciam  accipiF  Scella,cum  co-. 
dicio  pjQtdbtta^  p^ldcc^volttQcace 
debicons,vt  in.  ctu|cLl.i.  in  fio.  Zt  dX. 
podor>in  princlp.  cum  verchpocefta- 
tiua  condicio-eiusmodieftiquje  pen- 
dec  a  voluntacc  ereditoris  ,  ita  vt  in- 
uitodcbicoreimplcri  pofsic,vteucnic 
in  rtipuiationc  \\\z^?r»mittis  mhi  ccn- 
Hm^  ft  Afccndtro  (4fit9lium  >  oonditio- 

euentos  rcccotrahitur  ad  tempus 
contcaftos,  feeondikmeum  %  qoi,  pro 
hoo.cex.c(re  inetticabilem,  forip^ttin 
d.l.qui  balneum ,  verfioul.  Ampliusi 
pcr  qijcm  idcm  obiccr  probauit  Co- 
uat:.pra6t,qua:fl:.c.59.num.2,.veriicul. 
Tercio  ;  (ccundum  quos  communis 
ienccntia»  ac  limicacio  ad  reguL  d.l.ii 
filius&m.  in  eafu  ifto  (ablimitator» 
|ieaipe,cum  condicio  peieftatioa,ta;v 
lisel{»qaaB  k  folius  credicoris  potefta- 
tepcndcc,  vctunc  illius  implcmcntii 
trali-iLur  rciro  iuxta  rcgulam  d.  I.  fi 
films.  Quocicxprcfsc  probauitPaul. 
de  Cadr.m  1«  quidam  cum  filium.^.^ 
finaLeod.  litoi.  de  verbot.oblig3C. 
gloir.  TMiiffL  in  clem.  i,  de  concefll 
pr2Ebend.quam  nocabilcm  vocat,  & 
iieiUftdtcicquod  melius  declaraclc- 
.ges  loquenccs  de  hac  materia,quat|| 
aliquaalia  dc  lurc  ciuiti. 

7.  £go  quidom  ,  quod  ad  pc<e- 
di^amcommunis  rencentixdcclara- 
tiooem^ieo  fablimicationem  attineti 
in  pcimisadaerto>ilUim  i  menceBarc. 
tc  communis  alicnam  prorius  eCTc^ 
dumcnim  Dodor.  communitcr  tra- 
dunc,  poccflatiux  conditionis  cucn- 
tum  ,  ad  cempus  contra6lus  rccro 
crain,  non  magis  intcliigunc  dc  illa 
quaea  ibiios  debitoris  «aut  vccipsc^ue 
concrahencis  poceftace  pendettquam 
detlb,quae  folius  creditoris  voluncate 
coniidir;  im6,Gvcrumamamns,ciim 
potcrtatuinni  conditioncm  dicimus, 
haoc propric  incclligimus.vt  fup.no- 
cauimus  cum  do  cranlmiisionc  illius 


agercmus  ;&;dei{la  fcnnflc  videiQr 
Barc.in  d.  l.ii  is  qui  pro  cmptore,iiu« 
4tf«infadoae  qaam  afstgnat,  vt  ood-  . 
diiiq  poteftatiua  non  crahacut  cecM^ 
qaam.rcripficcnc,  quia  dcficicacqtti« 
tas ,  cum  in  potcflatc  iua  fueric,  ante 
implcrC',  quam  rationcm  rcpctic  ibi 
Ia(.num.5ii.  &:  iti  d.I.fi  Hlius,&:  m  d. 
Lquidam  citm  lilium.^.£nal.  quzra- 
donolli  magis  Ooadidooi  congruic^ 
quam  illiqac  iiblios  eredicorispo- 
teftacependet »  ad  quem  altis  eom-< 
modum  recrotra<5tionis  percinereci 
quo  mcriro  ac  pro  culpafua  carcro 
dcbcc:  fiquidcm  niilla  luggcrit  jequi- 
tas  ,  vt  pcr  ndtioncm  quis  adipiioa- 
tur ,  quod  pec  vcctcacem  habete  oej. 
^exic 

Deinde»ratio,  quam  fup.  afsignao 
ttimasadregolid.Lii  filius,dedu^aex 
eontrahentium  mcnte,hk  ccflac,vbi 
is.cui  cx  potedatiuq  conditionis  im- 
plcmcnto  quxrcnda  crac  adio,  eam 
anceimplere  non  yoluiCj  ciim  libecd 
poflet.  Vnde»  non  tant4m  asquitad^ 
illa  ratio  4^Bait.  eonfideraca»  fed  8e 
voluntatis  conic^ura  ceiTat  in  caiii 
ifto  ad  inducendam  retrotraflioncni 
conditionis.  Qux  ratio  a-qucccilac, 
(Cum  conditio  a  folius  dcbicoris,  vcl 
ab  vcriusquc  contrahencis  potcilate 
pendet{quienim  in  poreftate  fua  po- 
Duntcontraftus  conditionem  >  cuius 
dii&TaDc  impIementoiDyabinltio  iie 
oonacntirevtdentur,  vtnonvclicnr, 
contraftum  citius  cfFcdlum  fortiri 
vere,  auc  fide  ,  quam  cum  condicio 
implrrcrur.  Quarc  in  his  omnibus 
caiibus  Bart.  U  Gommonem  fentcn* 
tiam  ad  regul.  d.l.  fi  filius&mii.coai 
coiKordanc  xquc  aropleftor. 

8.  Kcc  obllac.c;x.in  d.l.  qui  bai- 
ncum  ,  vcrfiG.AmpIiu5.fr.  qni  pocior. 
in  pignnr.habcant.  vbi  regulnm  prx- 
mictic  African.  pro  rcirotracliono 
concra^u)  conditionalis,  a  qua  eam 
X  I  •  demuin 
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.  demam  itondicionem  ezeipic ,  quae 
ioiMCO  debitote  imffleci  ifon  poceft| 

feffifprtmhntiHt  vt  gloflTibi  exempH* 
£cac,de  qua  tii  l.i.in  fin.&  in  Upotror. 
i.refponi.eod.tirul.  atque  ica»  aondi- 
tioilla  •  qtix  arolius  credlcoris  po- 
teftace  pendec,  icavcinaico  debicoro 
implerc  eam  pofiic,  eaiusmodi  eft 

•przmiua  regola  manee  apnd  lurifcdr. 
llrf.  £xquo,tex.  illum  pfo  hao  fen* 
tencia  in  cafu  ifto,  incufrabilem  eiTe, 
fcripfitStcIl.  d.l.qui  Romsc^.Augc- 
rius,  num.4i.  Cxccmm,  liccc  ncgari 
Bon  pofsic,  qu^d  vrgeat  cex.  illeprd 
)0|>inione  ifta,fio  ponderatiujin  cob- 
traciamcamcn  pra;poodecanc  ratfO- 
iBM  fop.  allatz:  quibu^  inhaerendo, 
tefpondendum  eric  ad  te)c.  in  iiiO 
qoidcm  Africanum  lanfconfulr.  re- 
^gulam  propofuifTc  dc  rccrotra^lione 
'condicionis  in  c6crai6libus,ab  eaque 
cxaepiirecafum,quocondicio  inuico 
idebicore  lmpterincquit,vc  taki«  non 
IrKcroccahaiur,  tu^  cex.ibi ,  ^m$A 
^OH  ed  ctttMth  fi,ijiiki  itiidf^deiitete  m* 
^ineffptfsiti  funcver6,praccer  hanc, 
fcxccpcioncs  alix,feu  fallcntix  ciu(d6 
tcgulae.quas  ibitacuit  lurifconf  quia 
)omnes  pcrcurrere,  nuo  ilii  cura  fuic» 
fed  illam  fol&mmodd  vdf<rere,qux 
)ul  qocftionem  qnkam  ifal  decidetat^ 
percinere.videbatur. 

Nec  vcn5  ex  vcrbis  illius^aigumen- 
tom  a  contrario  fctifu  gcncralitcr 
adc^)  c(t  (umcndum.vt  pcr  illud  con- 
lcndatur,  condicioncs  omhcs,qu&. 
dcbitorc  inUitb  if#pleri  poiTunri  fub 
tegula  manere,fed  ikAs  erft,id  in  c»- 
fualibos  ^  fif  mikris  acof  pera  \  qta^k  de- 
bicore  inuico  unplcti  poiiunt,vt  pura, 
■   .   fi  muis  ex  x^fik  venierit  ,  /  'vxorem 
•duxero  \  &  non  m  potcftatiuis  ctiam 
quz  dchitorc  inuito  impleri  pofTunC; 
in  quibtts  rctcotra£llonis  actend* 


racio«  &  jcquicas  defieit ,  &  his  di^* 
laie&tibus  iflunfieti,  ibMliiji'eifiH| 
>Diio  dato-,  «igamenciimi  ^dtott* 

(cnfu  iure  negacur,  iuxu  notat.  in  1« 
cduoncicuIam.Gde  epifCop.d:  efcrlo« 
Alioqui ,  ctiam  condititjnctn  illa^te, 
femdHdpiLffts  fwere,  fub  rcj^ula  eiTcfa- 
ceri  cogeremur,quia  &  hsec  tiebic^re 
inuico  implcri  poceft  i  ouitis  canfien 
«oanariiiiki-piobac  cdk.  dimfmodA 
fraos,  U  dd^idffic»  8e  ibi  eloff^ioail. 
in  I.  final.tP.  de  (lipulat.  »ruor.  pec 
quam,  &  per  l.quidamctim'filium.if. 
do  harred.  infticuend.  reguUm  'd.t.  fi 
filius.Iimiiant  ibiBart,&  alij,  vt  pro- 
eedac  in  condicione  excrinfeca,  non 
vctdinilla,^  eiiuticiftaittrfmc%  quaoi 
yocackc  incrinieeam  >  ditaimift^  ift 
Traudem  pate  lidn  edii eiacot.  '^uft 
tamen  vera^&  cdminuiiis  fiillentiaad 
teguiam  prdedi^gm  fudineri  mopof- 
lcc,  fi  argumcncum  a  concrario  fcnfu» 
quod  Afriean.  verba  pr^ftiinc  in  d. 
vcrfic. Ampllus  >  gcneralicec  aeeipe- 
Vecut  ad  probandam  recrtfcraftioVlca  • 
«bnditionum  omninm  \  ^ait  Ikiaic* 
^debicorcpoflrunc  impreri. 

Sunt  &  aliz  eiusdem  ttgulat 
limitationcs,  inccr  quas  frequctttifsi* 
ma  cH;,  qua;  percinec  ad  excremi  ha- 
bilicatemi  fi  enim  cennpote  exiflcncis 
condidonis  aonrepetilcar  elcmit 
naiMle  ad  concrahead^m  obkfgiiio* 
nefti,  vcliek  parce  perfonae^  vel  rei  tn 
concra^um  deduftae ,  recrocra^onl 
locus  n6  crir,vt  tradunc  Angei.Imol. 
Cuman.&rlaf.  num.i.  in  d.I.  fi  filius- 
famil.fic  limicanccs  cex.ibi,perI.quO' 
^iesio  a.&  vlcim.refbOhf.i(F.de  nouac. 
vbi  Barc  in  fin.hocnolaC|  &  perpci» 
\\x6  mcntetentndaih  monct,  &  in  !• 
poflqudm  hdtres,tnprioeip.^F.vc  le- 
gator.fcu  fidcicomiflbr.  nom.caoeat. 
Et  hoc^cnct-alc  cft  in  fidlione  qua- 
libct  translitiua  j  dc  quo  Iat6  Barc. 
tommUhicer  recepcus,  io  d.l.n  is  qui 

pro 
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tf  l9C9  ctntrUhi  firtiii&  ^mi 
femmc&ftt  inutnitur  in  ilia* 
RAtitne  deli^i  firtitur  qmsf»- 
rnm  in  bco  deli^i;  &i  (i  in  tUa  n»tt 
uttteniturtftrempo }  f^tnd^ 
dy9MHHM  ft^  ifUMd  kte  Mf 

^  Si  Mitit  mta  ftfttUtir  ih  Uct  ctfi" 
tn^MSyVt  conueniri  ibipofsit^^oteB 
fierimifiiffinfojfefiionembonerum 
j  in  iih  habetj  ex  frimo  decretox 
firiphtnAthi  nonhihtt^  &latitett 
ditmitmUamilStmpofefsitttem 

4«  Bmfinfus  in  l.h£ret^afim»f,fifnb 
iiuekmjf.de  iud.dec!dratitr,  ^con. 
tri  titm  frObMtur  cUm  liofiienf. 
gHjt,  debitorem  in  hco  aiii  Utitdn^ 
$em  I  non  debere  remitti  dd  locum 
ttnirt&mt  etfi  in  iilo  bonM  rton  bd^ 

Inttllij^tMf  tt^,  in  Amh,  de  exH-' 
'  btitd&introducendrtisia  §.fiv1h 
rl  ttUm  ^uidam»  &  in  ^.fufce^tti 
tolUt.^.ibi  in  verJicuiCui  noobjldt. 
i*    ^lffjtndodebitcrcumiuramento  fro- 
•  ^  mifit  fe  fifitrt  in  iudicio  in  bco  cott- 

ntdhijtmiietndm  t0mttmihfiihi 
iMiimtnrimgr.  Iiem,Jifiifiere  frt» 
mifit  dbfiiut  iitrimimtm  iMWtfiin 

^ljsinimt. 

Si  ifuis  iuTduit  ferudft  ctHtrdBuntt 
iu  ifco  ilUus  non  inuenidtur ,  con- 
utniri  into  inuitus  non ftttH.d.nn, 
j .  v4rjk.  Aut  eUniefui. 
9.  J)f$iiitijnipropriofortkfet$trt£ki 
ftmmtiiniit  td  Itcnm  itHnsiemit^ 
■  umliutff^itieimkiriiim/imiif. 


ms  in  iUo  non  Jit  inutntns* 
7.    Pro  reddendd  rdtione  tdminijlrdtia' 
&  nis  fufcefttt  ctnneniendm  efiddmi* 
I.  nifnm  kfUetiif  ipmHlm  txtrr 
imitt  cf*  ftmhatidm  iflf  t^  Hmt  ^ 
iUutnimmitiii^, 
Afud  nts,  frt  ttnirailn  he  enrU  etk* 
trttt  ctHnemri  ptttfl  ibi  dtbiteri, 
&fi  in  Uco  curit  non  inutnidtur. 
LMtrcdtcr  dduent  nonfortitnr  ft* 
mm  rttUne  ctmrtBm  in  Uct  i&nti 

trt£hih  tdnttm  MtmMttbhiiiMi 

lCk  CfdM.ytiiul.  3 .  in  princif.  omfBi' 
iur  incdufis  tl^  fimkm  iiUfiiU 

txfrtfjks, 

tU   Locus  contrdtim  vt  in  iJtt  ctHifti 
htnsjirfidtur  formn,is  intell^nr^ 

m^m  emnfiamiHrketMttm^ 
%1t*  k^rUirirUtffUntiifitettlUcoii^ 
ninhri  ftiefi  dekiitf  ^td  dd  Ucmih 
foUtUnideffindtumntiivtiditidit 
ntoiemforetrdnjdiio. 
IP   Contrd  glofft^  communtm ftobdtui 
tpinit  BdTt,  ftcnndkm  tfudmt  drhi^, 
ntriii^tH  etimtniri  fotefidthi^ 
itffttam^inUettiiimfiiiiUli^ 
iBdsnutUtxtmfdfommfonidtnrt 
i^decUrtimfrtcederetdummod^iii 
Ucnm  iHnm  debitor  cdpt  dliouo  nta 
venerit  confejlim  incu  rtceffurut. 
14.   Mejhondetnr  td  ttx.in  l.hnrtt  ihjeni 
i,fntlf.dt  kuSe,  &  trtdiim  ^fii* 
AU  t^tin  foro  domidlij  cdufietmi 
fettttttiin  iri  Uct  iiSits  pofii  dehittt, 
ett^miifiitfiiuttatiiimituiitm*^ 

t.  eofiitraaudlni  c&liemaitiA» 
^ejvra  in  locdf  cMtaSHSi 


o 


Cta«6  AriAd{palr<er,«otfi- 
muneelt  omnibus  eoii6ii> 
^bus,  qu6d,cauooe  illtf- 
X  4  ^ 
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rum,  comrfthences  foRiancur  forum 
in  loco,  in  quocclcbrantur,  iuxta  I. 
haircs  ablcRS.^.  fi  quis  cutclam  ,  cum 
^.<ccnicaiib.ff.clciud.vbi  Paul.tcx*jbi 
d  ^  li  quis  CttCelam,(mguli£aB  vomCi 
&aic»  quod  non  cftalias  metior  ia 
Htc  itiCMCeriA  iftd}  de  iurc  canontct» 
•did^^Cb  Cex.ili  o.Roniana.^.con- 
tratience.s,  dc  for.  compctcnr.  \\bv.6. 
vbi  eftcafus  pro  communifcncencia> 
quje  hoG  probac.cum  dcbiiorin  loco 
contiaclu&  i{iucnicur,vccenccBacc.in 
qois.Ctttelanii  nam.t.Bald.An- 
get.  U  aHj,vbi  communem  dicic  Se- 
|Mftian.Sapia>  nu. comuncm  etiam 
dicic,&  fcquicur  Matian.Socin.  in  c. 
dilcftijCircd  ccrtium  articu!.  num.jSi 
dc  tor.compcc.  Couar.pra£t.c.io.nu. 
5.Gaii.pra<^icar.obreruac.lib  z.oblcr- 
uar.  s^.num.H.  Giicierr«dei0cam. 
«oafirm. )  j^arcc.  i^.nam.t*Bacbof.(). 
|JiaAcsabient.$  i.nam.ii.if.dc  iudic. 
Ad  qaam  recepcifsiroam  concluiio- 
Dem  varias  limicationcs  afsignanc 
•  .MaTian.d.arcicul.3.&  Scribcnc.  inl.r. 
fF.{i  quis  in  ius  vocaf.  non  icric,&  in 
d.^.ii  quistucelam,  vbio^o  comme- 
.  morac  lacobin*  do  (anfto  Georg^  no. 
'  ,8.&  9*  Bernard.  Dia»  de  lugo  de  reg. 
ior.  teg.  64Z.  pcrcoCi  /ittilescap*t7. 
^prxcor'  in  glofl*.  encregoen.  num.i^. 
cum  fequencib.  Coaarr.d.aap.10.  ex 
num.j.  ' 

1.  In  criminaiibus  aucem  >  con- 
aeniendus  eft  delinquens  in  loco 
-commirsi  delifti ;  &>  fi  ibi  non  inue- 
niacur.cemitcendaseft  ad  eamyvc  ce* 
ncncglolT.magna  in  d  quis  cucc' 
lam,&  omncs,  per  ccx.in  Autbcnc  vc 
nulli  iudic  §.Ci  vcroquis  comprchcn- 
forum,  collat.  9.  quod  intclligitur  in 
-  prouincijs^&ciuitacibuseidcm  prin- 
dpi  fabte£Hs>  vc  canc  de  vna  ad  alce- 
ram  fiac  remiMo  delioqoentis  \  fle 
alias  nooivc  explicacPaol..d.|.ii  quis 
fucclam»  iia<to,in  pcia6.pcokqaicac 


Barbof  d.l.hxres  abicns  ^.pro{ndc>iti 
accieui.de  foro  dclidi>ox  num.  1 3 1 .  E:C 
quo  pro  Ioan.&  Azon.  in  contra6ti. 
bus  idem  ccncncibus  argumcncacuc 
glo(r.in,d.$  iiquis  caceiam)  qui^de-' 
liAa»  &  concraftas»qaoad  ios  fori 
ffquiparahcor;  bdi  irgum  c  n  co ,  c  m  i  da 
folutione  illiuS)  reipondec  fiaic.  ibia 
num.i.  quodxquiparacio  ifta  piocc- 
dit  in  his  in  quibus  eft  cadcm  ratio, 
fed  in  rcmilsiono  non  eft  cadcm  ra- 
tio  incQncra^ibus^quje  in  delif^is}  Sc 
cameo  Bacc»iUNi  dicic»  in  qao  racio  • 
ditferenciaeinter  hdBO  confiftariquam 
cgo,  in  co  ftare,  puco»  qtt6d  non  ica 
bunignc  cum  dclinquenccagi  dcbuir» 
vcnon  atias  in  loco  dclifti  accufaii 
dc  co  poncr.qu^m  li  in  iilo  inuenirc- 
cur  I  pra:icitun,  quia,  vc  dcbitas  dc- 
li&o  fuo  p^nas  eoiraret»  rar6  >  aac 
nunq^imadlocom  dcliftiredtrer,& 
fia  ddi^,  manerenc  imponita ,  in 
quorum  punicione  publica  vercicuc 
vcilicas.  Qux  omnia  in  contra^libus, 
&quasi  concrailibus  ccflant,  in  qui- 
buscommunis  opinio  cft  rctincnda, 
perccx.in  d.c.Romaoa.f  concuhen- 
ces. 

|.  Secundiimquem,  ecii  inloco 
concra  Aus  non  polsicqOis  conoenirii 
ni(i  in  illo  repeiiatur ,  poccric  camen 
fieti  mifsioin  poflclsioncm  bonoru 
qua:  ibi  haber,cx  piimo  decreco,  fc.ll 
bonanon  habeat  dcbicor  inlococo- 
cradu5^&  lacicec,dccernenda  eft  mif* 
fio  in  pollcisionem  bonorum  qos 
alibi  babec}  &  ica  pfobac  tex.  in  d.  $* 
concrahences.cradunc  Doaor.in  d.^. 
fi  quis  tutclam,  vbi  Sapia  nu.7.  com- 
muncm  dioit,  Barbof  ibi  num.i^. 
Couar.d.c.io.  nu.4.  vcriic  Secundo, 
&:  reipondeoc ,  quod  ad  mifsioncm 
hano  cx  primo  decreco  faciendam 
non  reqoiricur  parcis  concumacia.ld-' 
eircd»ecficontQmacia  noncadat  in 
eam,qai»  comparere  non  renetur, 

mifsio 
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4.    Cjcceriim  ,  non  eft  fecurum 
quod  fcnctrBarc.  d.^.d  quii  tucclam, 
Tcrlicul  Vc  camcn  opinio,  quovl  cft 
locus  cemiGioni  adiocum  cocciidus* 
^iuindo  pais  cnrpiKer  h  occalut,  Ce- 
tatid&in  tfpinioneiB  loah.  ab  ed  r»- 
bcanit  quz  eciam  fuic  opinitt  AzotL 
quem  reculic  Holtienil  in  lomm.  cit. 
dc  for.compctenc.  §.  Quibus  cx  cau- 
fiSf  vcrftc.  Scd  ccH  ccrco  loco  promi- 
feric ,  vbi  diucrlum  fencic  cum  p\x- 
cepcore  (uo,  quem ,  dominum  luum 
.Vocat)  sc  fCrumque,Ioan.nempe, 
j|lzon.  reculitgloff.  inagna  in  d.  ^  fi 
qtn^  catelam,vbi  Angcl.num.3.  ceneC 
eipreAecuncraBirc.&  licet  lacobin. 
de  saft  Gcorgibin  8  falicnc  i.dicatj 
quoi  non  c(l  tutum  rcccdcrc  a  Bjirr. 
opmionC}  ibid  camcn  nu.io.  fatccur, 
difficile  foreyinpiadiica  obtinere  fe* 
•anddnn  jllam.  Sed',quod  riiagt«  m|. 
ror,vcerque,  Angel.  fcilicec,  &  laeo- 
biii.  Barc  referc^  8c  fnceltfgir^  quas) 
opinionem  hane  renentem  duobus 
fimul  concurrcncibus,  fcilicec,  quod 
debicor  in  alio  logo  laiicec ,  &  quod 
jn  lococontra6i:us,  bona  non  polsi- 
deat|quod  vltimam  Bart«non  reqoif 
fficlecunddmieftarani  librl  mei,vbi 
hsecfunc  vcrba,      tamf»  ^iniifnem 
Utn.inteUigdi^fcuiS^  qkhd  tffi  Jicify  ifuhJ 
tR  locus  remtfstoni  in  duobus  cMfibus.  Pri' 
9no,  qthindo  latitAt,  hoc  efii  turpter  fe  oc-' 
ttdiAtifiue  hAhcAt  bontfiue  non ;  quod  vi' 
deiitr  fr^btiri  in  Auih  dc  exhibend.  (jr  in- 
irtekeiit,teis.§fufceft»4  Haftenasille, 
qai  iff  Ittfe  primo  cafa  enm  IoaA.fen- 
fic,fiue,qui  lacitaC,  hahtwt  bona,  (ilae 
fionhabearin  loco  eonrra£ius,  &,vt 
remifsioni  locus  fic  ad  locum  con- 
tra^lus  folum  curpcm  dcbicoris  lati- 
cacioncm  in  looo  alio  rcquiriti&  Ciq 
lllamrefe[rc&  rcquicnr  Bernardtd.re- 
gQl.^4<.fiiilcnc./.ft'S,vbiSarc 


^efqny  inloco  contraB. 

ceiii  hahc  faifle,  adoercic  eo^trt  %Aa*  ■ 
tian.  Socin.  ab  eo  ibi  relatum .  A )  to - 

rum  deinJe  cafum  rcmi(sionis  (ub* 
iungit  Bdrt  (ccundiim  loan.inquo 
ab illodilicntit;  qui  ca(us  c(^  dc  iVo 
qui  non  iaciiat»  lcd  m  loco  cotra^us 
bona  non  hahet.  Per  quat  appareC| 
BarcdiiOs  pbtaiiTe  Ciiustie  tn  primo^ 
n  o  n  reqttirere*qudd  debiCor  bona  ofl 
habeacvtreinifsiooilocttsiic,  fecaD- 
dfim  loan. 

Eg  )  vcro,  &  in  ifto  ,  in  quo  Barr. 
illi  a(rcnCic-,&  qUanuis,  qui  laCicac  iti 
loco  alio ,  non  haberer  bona  m  locd 
contradus,  proat  eam  Angel.  acce* 

Jnc,  cam  illo,  Or  Hdflfienf .  vbi  fop 
oanrfAndr.ind.c.Romanit  ^.conrra- 
hrntes,quem  Angci.&  I^cobfn.  rcfc- 
runt,concrarinm  (eqnoi  j  quod  cciani 
cenuit  Fulgof.d.^  (i  qui>  cutclam,  nu, 
5  in  fin.Baibof.  ibi  num  ^j.  cum  fe- 
qaenrib  6c  oam.  118.  per  ctx.  in  d. 
eonCrabcnces ;  k  coias  deCerminacio» 
tie,inqait  Fatgor.aobis  non  licec^  ro« 
cedere.  Qucm  rcx.  lii  banc  (enten- 
ciamexpenditBafboCHttffi.  94.  &  (U 
num.n8. 

Cui  non  obdac  d.^.  fufcepco ,  qui 
Barc  mouit»  cui»vc  ad  Bart.  opiniond 
q  u  o  q  uo  modo  peccineat,  amiefti  de« 
bec  jf.  (i  ▼ecdetiam  quidam  iatenr^ 
quaisi  iub  illo  comprehenfus.vc  verfi-  ' 
eulos  etafdem,TCadactcic  Fulgof  d.^. 
fi  quiscurel3m,num  j.Ec  nonobftac, 
quia  loquitur  in  ilIo,qui  promific  «.3 
iuramcnco^ie  ridcrc  ludscio  &  poflca 
aufugit  ab  iIlo,ide6  remitci,&  inuicus 
Crabt  debeC  adlocam  iadicijxai  ftard 
promific,iaica  cex.ibi  Qaem,&  ii  lo*  .  • 
quatur  in  promif  ione  Cum  iuramen- 
to  fa^a>'idc(l,  in  cautione  iuratoria 
dc  iuclicio  fifti,  etiam  in  promi(sione 
(impliGi  glofl.  ibi  intelligit  verb.  iu- 
rencin  fin.&  fcquitur  Paul.d.$.n  quiS 
cucelam,num.$.ad  fin.fircamalijsab  ' 
eo  celaiis  Ikrnard.  dift.  regul.  S4te 
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falicnt.j.Et  ncccuncpracccdcnti  fcn- 
cencia;  obflat^  quia>  quiauFugic  aiu" 
dicio,  cui  ftarc  prominc,  ne  iudiciani 
perfidia  iilios  eltirociamreddatar,  8e 
ittdtcss  tsthoittasconcempca  Cit,  ad 
^lod  remitci ,  ^iftiiicus  crahi  debect 
quaj  rario  ccfTac  in  illo  qui  contraxit 
inloco  aliquo,  a  quopoftca  rcccfsit, 
ccH  alibi  laticcc  ,  &  ad  locum  contra- 
^us  venirc,  non  curec  }  ctcnim  iuto 
fiiovticur»  fireandtkiii  qaod  in  loco 
contraftas  conaeniri-inttitos  oon  po. 
teft,  nifi  inneniatar  in  eo » inzu  i,f, 
^oncrabeQtes ,  cam  commani  (en- 
Centia. 

$    Angcl.vcro  ind.^.fi  quis  tute- 
lam,num.  j.  cummuncm  prxdi^acn 
limicaty  vc  non  proccdac»  quando- 
quis»in  iodiciofefiftere»  ittraflTec^de- 
iode  «ofiigerec  i  loco  illius,vtCttn« 
racione.pecittrij  ad  eundem  remitti 
dcbeac  j  quam  liraitarioncm,  vt  a  fo 
prodicam  tradic.pcrrcx.in  d.^.fi  ver6 
ctiam  quidam.in  Auth.dc  cxhibcnd. 
&  inttoduc.rcis  collat.y.  quem  cex. 
Fulgofiingulacemvoeatd.    fi  quis 
tuielam,  num.  |.  limitationem  hane 
Barc.ibid.afcribepStCttmpacc  Angel. 
vc  ilie  inquic }  &  camen  ego  cd  pace 
Fulgof.dico,  quod  Barc.  calum  huno 
non  pofuic  ,inquo  quis  iurauit,  fcd 
cafum  in quo  turpicct  lacicauic,  quod 
abfquc per iurio  ncripocuiC}  quiave- 
rd  itle  pro  cafa  tttcpiter  lacicantis,ad 
loan.  fentenciam  qttamlcquttCttseft» 
citauic  ccx  ind.^.fufcepto,  citarevo- 
lcnsjin  d.^  Ci  vcro  ctiam  quidam,qui 
loquitur  inillo  quiiurauir,  &poftca 
autugit ,  limicacioncm  banc  Fulgof. 
iili  aicribic. 

Illa  ver6»fioe  i  Bartfiae  ab  AogeL 
prodita  fic ,  explicattone  egec  |  aat 
cnim  incclligicur  in  co  qui  iurauic  (e 
(iflerc  in  iudicio,  podquam  lis  eftiii- 
choata/cu  prxparatoriailiius  coram 
iudicc  aguncur,  &  tunc  rere  proec< 


dit;ciim,&  fi  finciuramcnco  fic  pro- 
mifiilcc,  idcm  obtiocrcc,  recundum 
gto(f.in  d^.fi  ver6  etiam,veib.iiirent, 
in  fia.  fltPaa].d.$.fi  quis  tutelam,no. 
t.  ad  fin.  Aot  iateiligiair  in  iUo,qal 
temporeconcradosiarauic,  /efiftero 
in  iudicio  in  ioco  concra€tus ,  quo 
cafu  vidctur  Angcl.  loqui ,  qucm  fio 
accipit  lacobin.de  San^.Gcorg.  ibid. 
nuro.  8.  verficul.  Seouodo  faliiC|  U 
tonc  quoque  ittitts  (encentia  vera  eft« 
&c6mttois  feettnd&m  Cottar.pcad« 
c  decim.nu.fi.qaanuis  eamnon  pro« 
bet  tex.ind.$.  fiverdeciamquidam, 
quia  loquitur  de  eo  qui  iurauit  lico 
iam  incboata,ctfi  non dum  concefta. 
ta.vt  illum  intcllexit  Caftrcnf.  d.nu. 
8.  caeccrum,quiaperiuri)  ratio,cuiu5 
meiAinit  Angel.  in  prxdiftam  fen- 
tenttam»cciam  in  caniiftolocum  fibi 
vendicacin  iUo  etiam  reatpiendaillft 
cric. 

QiiinimO)  ctiam  fi  quis  finc  iura* 
mento  ic  certo  loco  fifti,  promififiTec» 

auod  ad  illum  rcmitci  dcbeac»  tenet 
ald.in  d$.  fi  quis'tacelam»flc  ia  K 
cum  Archimedoram,eot.a.  verfieoL 
Vndedico,  C.  vc  in  polfeC  legacor. 
vbiinquic,qu6d,fic*nocatum  inucnir» 
pcr  antiquifsimos  Do£lor.  in  l.i. ff.fi 
quis  in  ius  vocat.  non  icr.  qui  multis 
a^tacibus  Accurfium  praeoefierunc 
Quam  opinioncm  Icx  noftra  Rcgia 
reccpic,cum  pars  in  pttblico inftra* 
roento,  vel  qood  publici  vimhabeac, 
coram  cercoaliqooittdice  pro  debiro 
rcfpondcrc  promifir,  Ord.iib.^.citul. 
tf.^.z.  &  ticul.  ii.  I.  Quodtamad 
commune,  qium  Regium  ius»  latiQs 
infra  cxplicabimus  >  vbi  dc  claufula 
cenuociacibnisferi  agemas. 

Aoc,deniquc,fupertor  lidniittioin" 
telligitar  io  cafu  »  quo  qois  iorauitj 
feruare  contra^om  i8e  tanc  conne- 
niri  non  porcric  inuitusin  loco  con- 
craftus,  fi  noQ  inucniatarln  illo,  ncc 

ccmifsioni 


Digitized  by  Google 


(ap.XL  Couemetuia.%. 

rtfMffsioni  locus  eric  in  eftfo  i0O  \  U 
iiatradit  Couar.  d.cio  num.t?.  quia 
•iuramcntum  dc  fcruando  contraftu 
cxtcnHi  non  dcbcc  ad  id  quod  non 
vcnit  in  contra^ttt  fccundum  natu- 
ram  illius,&:  de  quo  in  illo  a^um  n$ 
fuHs  porrd,intercon(raheDtef  aftam 
nonpropo|ucor>nioloeo  edtraftoi 
debitorconaentrecur ,  prouc  mcelli- 
gicur  a^um,  quando  ille,  in  loco  od- 
tra^us  fcri/lierc  in  iudicio,  iurauic  j 
neo  fccundum  conrratlus  oaturani 
venic  in  illo  i  vc  pro  illo  dcbicor  con- 
^  oViiti  pofiit  iii  loco  in  qfoocelebr»* 
tos  eft » ntfi  0  ibi  ioueniator,  iaxti.  d, 
c  Romana.  cootrebeotes  >  de  fi>r, 
.  compec.lib.^.cum  communirencen- 
ciade  qua  fup.  Atque  ita.iuramentii 
in  cafu  ifto.quo  pro  impicmento  c6- 
cradus  limplicitcr  incerponicur,quo» 
Sid  forum  oibil  opcracur.     ^  • 

e,  Secondd  prtneipaliter  iimioi* 
tor  d.$.  cootrahentes ,  ttcommunis 
opioiOtVC  non  procedat>  quando  de- 
bicor  in  contraftu  ,  proprio  fbro  re- 
iiuntiauit;  tunc  cnim>  &  fi  non  inuc- 
niaturin  loco  contra^us,  conuenirs 
ibi  poccrir/ecundum  Barc.io  d-I-bx^ 
res  ab(ens.$  Si  quis  totelam,  oolam4r 
verficul.Quod  eft  verum,per  gloCiii 
1. 1. ff.fi  quisin  iosFoeat.  nonier.  vbt 
in  vcrb.  pro  non  daro  ,  vcrficuI.Tu 
potcs ,  hoc  cxprcfsc  ccnuit.  Quam 
gloflam,  ctfi  rcprobct  Angcl.ibi  n.5. 
Sngularcm  vocans,  U  in  d.  ^.fiqui« 
futelamtnam.4.vrroblqae  tamen 
'qouniaream  Bart3ald»flrconimoni- 
ter  Scribente$>idemBald  in  d.I.ciim 
. ,  -Archimcdoram.col  t.  vcrfic.Quajro 
'""de  fideiuiroribus  .  qui  gloflamiUam, 
fingularetn  vocant,S£  valdc  commc- 
dant,  ccmmuncmdicic,  &  icquicur 
Alex,in  d.l.'i.nai||.f.fir  ^.Bernard.d. 
regula  tf4i.fallent.i>-Sapiad.^  fi  quis 
tutelam  num.  4.  vhi  lat^  Barbof.  cx 
iium.4j.  feqoitttr  Abb.  tn  4^t,col*iaf 


Veforo  in  loco  contraS,  iff 

nom.  »t.  de  iiid.  Vbi  Iteiimttoneiii 
hanc,  (tngolarcm  vocat,  ao  perpctod 

notandam  moncc,  ad  d.  §.  contra* 
hcntcs.&ait.quod  communitcr  non 
fislccalsignari  a  Canoniftis»  cquibus 
Marian.Socin.io  o.dilefti,eirci  arriCr 
tert.nam.|^*de  ^.compecciardem 
gloinmcminit,  &  iingulatcm  dieitp 
ccfi  Gontm  cam,  fubdobioNMncoycd 
Angel.fijnciac ;  dcnique,communen> 
dicunt,8c  eommendapc  ali|  quos  ro- 
ferr,&  fcquitur  Gucierr.de  iurameni; 
confitmac.3,parc.c.ltf.  num.4. 

7.  Tcttioptiociptlitercommitr 
nisopinio  limitacariTtnooptoecdai 
io  cafii  rcddeodjc  racionis  dcadm^ 
niftracionerarccpta,tuBceoim  inlo* 
co  illius  eritdebicorconucoicnduf^ 
&fi  ibi  non  inueniacur,  &  remicccn.- 
dus  cric,  rcounduro  Paul.  d.    (i  quis 
totelam,nom.8.  U  bcobin,  defao^ 
Gcorg.ibi,nam.ctiam  8.  pcr  tcx4n  I» 
1.&  £.  C.  vbi  de  raciocin,  agi  oportt 
fcquicur  Marian*d.c.dile^i,  arcicul.|. 
nu.40  de for.  compec  Grcgor.Lopr 
in  l.5t.cicul.i.parc.j  glofi.final.tn  Hn* 
Bernard.d.regul.($4a  tallcnc  9.  Aui- 
lcs  d.e.2.7.  prascor.  verb.  encrcgucmf 
/  nom» la.  MooQos  de  Sfcobat 
de  raciocin.  adminiftict;  c»7.  nom.»» 
vbi  de  matcria  lac^  pcr  eum,  ratio^ 
nem  ibi  afsignac.  ex  d  |.  z.C.  vbi  dp  ra- 
tiocin.  quia  mclius  probationps ,  U 
infirumcnta  racionum  inucniri  po. 
terunc  in  loco  in  quo  admini^lracio 
gefta  efttlicaic  Pcol.  d.  nam,8.  aud4 
mali^admioiftracionis  ranoreddipo^^ 
ccft.nifi  in  looo  adminillracionis,  id« 
circd  ad  illum  rcmittcndus  cft  admi- . 
niftrator,Quodapud  no$  legc  R  gi^ 
cxprefsccomprobatumcxtacm  Ord* 
lib.}.CicuKii-^-5-fi^  abomnibus  recep. 

tum  crii^Coiiat4<>'^JIiM0Dum.f, 
rcrfieoidQwtfC^f';  •  ' 

'  8.  luxta  qus!  iotclllgendus  cll 
ceiio  d.U)jarcsab(eof.jf.(i  qnis  ruce« 

lam, 
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lam,  vtadminiftratorcs  cutclarum,& 
ncgotiorum  aliorum  in  quibus  lo- 
<juicur,in  loco  adminiftrationis  con- 
ucniripofsinc,  citaci  ad  iilum  ct^i  in 
conon  inucniancur,  fecundum  fccu- 
dam  opinioncm  in  glolT.  magna  ibi 
relata,qu«in  adminiihatoribus  pro 
reddcnda  racioneconucntis  vcra  cft. 
quam  in  illis  Ord.noflra  d.^  j.  rccc- 
pit.dcduda  cx.d.  §.  fi  quis  tutclam. 
Vndccommunis  (cntcntia ibi  a  Barr. 
&  alijs  tradita,incocradibus,&  quali 
contradtibus  rcmifsioncm  dcbicoris 
abncgans,  limitanda  cfl:,vc  non  pro- 
ccdatincxcmplis  d.^  fi  quis  tutclam, 
&  fimilibus  ali/s  ,  iuxta  tcx.  ibi,qux 
fpcftcnt  ad  adminiftratorcs  rcrum 
alicnarum  j  Huc  cx  contraftu.  fiuc  cx 
quafi  cotradu  talcm  (ufacpilTcnc  ad- 
miniftrationcm  .quanuis  Barbof.  ibi 
num.tfS.  cum  fcqucncib.  contrarium 
probct  motuspcr  ccx.ibi,  qui  nu  75. 
pro  fcntcntia  hac  alios  iclcrt  cum 
communi  cxFulgor.ibid.nu.i. 

Quurto  prmcipalitcr  comu- 
nis  opinio  limitntur  fccundum  ius 
iioftrum  Rrgium.vtnon  proccdacin 
contradu  m  curia  cclcbratojpro  illo 
cnimdcbitor,  ccfi  ibi  non  inucnia- 
tur,  conucniri  in  illa  poteric  ,  iuxta 
Ord.lib.}.citul.6^.4.Quod  fic  ftatu- 
tum  vidctur  propccr  curis  pr.rroga- 
tiuam,qux  communispatria  rcpura- 
tur,  vt  dc  Ronia  dixic  lurifconful.  in 
I.Roma.ft.admunicipal.  Exquo  An- 
gcl.in  l.i.num.i  ft.fl  quis  in  ius  vocat, 
non  icr.limitatglofl.x.ibi,  fccundum 
quam.mcrcator  aducna.rationc  con- 
tradus  non  fotticur  torum  in  loco 
illius,  pcrtpx.  in  d.l.  harrcs  abfcns  §. 
At  fi  quis.  if.  dc  iudic.  quod  limitat 
Angel.  vc  non  proccd.it  in  conira^u 
abaducna  Roma:  cclcbratojquia  c6- 
rnunis  patria  cft  ad  quod  citat  10.111. 
Andr  ica  tcncntcm  in  d.c.Roman.i  <J. 
iConcrahcncc5jdc  for.compcLlib  S.ki 


ficincelligic  ccx.in  1.2.^.lcgati$,vcrfi. 
cul.Omncs.  tf,  dc  iudic.  quod  tcnuic 
glofia,  cuius  Angcl.  non  mcminit,  in  » 
d.^.  At  i\  quis,  vcrb.  quotquot,  in  fin.  ^ 
vbi  cam  (cquitur  lacobin.dc  Sand. 
Gcorg.nvSm.i(j.qui^.illumcommcn- 
catus  cft  (ubd.^.fi  quistutclam. 

10.  Scdhocapud  noslatiiii  pro- 
ccdit^rcgulatitcr  enim,omnis,  cciam 
fi  alicnigcna  fit,  qui  in  curia  hac  Lu- 
fitana  rcpcritur, conueniri  potcft  co- 
ram  pra^Hdibus  illius,eciani  pro  con- 
cra£^ibusa!ibi  gcftis.iuxta  Ord.d.Iib. 
5.titul.3  iu  princ.nifi  veneric  ex  caufa 
aliquaillaium  dcc^uibus  ibi,  vbi  ccr- 
tx  nominacimcxprimutur  dcccrptx 
ex  d.l.z.^.lcgatis.in  quibusicuocan- 
di  domum  ius  dacur.  Circaquodar- 
bicror.qnod  &  fi  cx  caufa  alia  vcnerit 
illis  fimili ,  &  in  qua  cadcm  fic  ratio, 
idcm  rcuocandi  domum  ius  compc- 
catproptct  rationis  idencitaccm  ;  fc«o 
cundum  quam,adc.aufasalias  fimiles 
amplianda  lcx  eric,  iuxtaeaqux  ad 
interprccationcm  altcrius  lcgis  Rc- 
gix,  ncmpc,  Ord.  hb.4.  cicul.  8t.  §.6. 
tradidimus  in  commentar.  I.i.  C.  do 
facroiaivft.ccclcfi.part.jJ.  5". 

it.  Illudautcmiurcconftitutum 
cxtat.quddappcllationcloci  contra- 
£tus,in  ha43  n^atcria.vc  in  illo  contra- 
hcns  fortiatur  forum  ibi  inucncus,  is 
incclhgitur,in  qucm  folutio  dcftinata 
cft.d.l.hxrcs  abfcns.§.final.l.  5.  ft'.  do 
bon.authonc.  iud.pofsidcnd.  I.  con- 
craxiflc.rt'.dc  obligac.  fi:a^lion.c.  di- 
lcftijdc  tor.compcccnt.  Quod  adco 
proccdic,  vt  fi  conccadus  in  vno  loco 
cclcbrctur ,  &  dcbitor  cxco  ,  in  alio 
folucrcpromictat,  non  fortiatur  foiu 
in  loco  quo  contraftus  cft  cclcbia- 
tus,  ctfi  in  illo  inueniacur ,  fed  folum 
in  loco  folucioni  dcftinaco;  vc  ccnuic 
glo/T.vctb.eo  Ioco»pcr  tcx.ibi  in  d.l.J. 
&  ind.I  ha:rcs  abfcns.^.final.in  glnfll 
final.quam  gloflx  frnict.am  fcquituc 

Barr. 
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Barc.in  d.l.j.&  in  l.i.  in  princip-lf»!c 
co.quod  ccrc.  loc.  &:in  1  qiu:ro.li  dc 
lolucton.  vbi,  dc  hoc  cafum  ihi  cdct 
dixic  j  fi:  poil  cum  idcm  dixit  Angcl. 
ci.i.hxres  abfens.^.  final.CacGialup.in 
rq>ec«  rabr.  if.  deeo  qobd  cerc  loc* 
conclutlj.  iC  fequuntui-  commoniter 
Doftor.  fccundum  Paul  in  d.!  bxrcs 
abTcns.  §.  finnl.  Sc  lacobin.  dc  S.indl. 
Gcor^;.ibid.&:  pluribus  cicaci.s  Barbof. 
d.l.hi3ercs  ab(cns.  §.  proinde  num.j/. 
f£fioia^.&  la  d«  ^.fifial.  eiQfd^  leg  e» 
ntun.  II.  in  qu6  autem  ius  noftrum 
Regiumdeuiec  icommoni,camqois 
io  certo  loco  folucrepromifit,infe- 
rmscrademusvbi  deciauliila  renua. 
tiationisfori  agimus. 

it.  Qaia  vcro  cucnirc  poccraCi 
vt  promilfof  aii  locum  deftinatum 
folutiont  non  accedetec ,  ficque  fru' 
ftrara  minercc  obligacie  dc  folucn- 
do  io  illo  .  a6li&nc  arhicraria  prcui- 
fum  fiiir,  qua,  tranfado  idoneo  ccm- 
porc  coiiucniri  polsic  dcbicor  aUbi, 
1.I.&  pcAoc.tT.dc  co  quod  ccri.  loc. 
qua  a^ione ,  vtriurque  parcis,  A6to- 
riSifcilicet.  Rei  interefle  venit.I.a: 
cod.titul,vbi  B4VC.&:  Dodor.cxplicat 
Cacctalup.in  nihr.ciuldem  titul.con- 
•  cluf.j.  lo  ?c  Tj  B.iibof.  d.Uwfrcs  ab- 
fcDS.$.  final.nu.i6.  &  2-7. 

iy  Seddubium  cH: ,  an  in  cafu 
prxditlo  conueniii  pofsit  dcbfcor  in 
quocunque  alio  loto  f  circa  quod 
glo{f.(inal.in  di£i:.l.ii  re  n  c  c  qu6d  nont 
fedinloco*idonco,  id  e(l,Mi  quo  alta 
ratione  forum  habcnt  dcbiror  •,  idcrri 
renct  glod.in  l.eumqui  rt.dc  iudic.&T 
in  l.ii  duo.  tf.  dc  conftit.  pecun. 
Quas  lcg.  generalitct  loquentcs  rc- 
•ftringit  gloff.ad  loci  idonciratcmjfe- 
cundum  regul.  tex.  in  l.vtgradatim^  ^ 
vcrficuI.Et  li  lcge,ff.dcmuncr.&  ho- 
norib  Qn.im  glofT.fcnrentiam  fcqur- 
tur,  &:  communcm  dicit  Pdul.  in  d.l. 
I.  iiv  fin.  Caccia!up.  .ia  d.idt.  tubuc. 


yeforo  in  loc.ccntraU,     i$y  . 

concluf  7.  Bui  l  o  r  di£li.Uharcs  abfenr 
<J  fitul.nuiu.ij  &:  ancc  eos  commu- 
ncmct!J!ii  btctur  Bi.rc.in  ciicl.l.i.da 
eo  quod  ccrt.  loc.  vcrlicul.  QuaTOi 
vbi  camen  ab  ilUdifcedit  fccutus  Ni.. 
Gol.Mat.contrariam  t(^cntemj&reiP> 
ponder  ad  d.  1.  vc  gradatimfVcificaL 
Etfilcgc. 

Quxqtiidcm  Bart.  fcntent-.n,  ctfl 
communis  illi  aducrfctur,  mihi  noti 
dilpiicct }  tum  ,  quia  fi  m  t.a/u  prx- 
di^o  non  pofttc  conoeniri  promii^ 
for  nifi  in  loco,in  quo  alia.  de.caufii 
forum  fortiretur.  inaniseflrctlurtfco- 
fulci  dccifio  in  did.l.i.  vi  Barc.  aduer- 
tit;  tum.quia  vcrha  quibus  lurifcon-  • 
fiilti  in  hoc  viuntur  ,  gcncralia  ita 
iunt  ,  vc  fine  violentia  communctn. 
reftri6lionem,  caperc  non  valeant^ 
verba  enim  ilbf^Mcivivf Uc4y  dc  q  ui^. 
hus  Paul  lurifconful.in  d  I  fi  duo.$  u< 
laiifsinic  patcnt ,  ncc  finc  manifefta 
violcntia  rcftringi  pofiunt  ad  loca 
fori  alia  racione  compctcncis;  pauca. 
lunc  cniin.  Quarc  Barcol.fcnccitciam», 
vt  vertorem  feqoor  |  dcclairando  ta-- 
men  fecddtim  lurifconfulti  normana, 
ind  i.  ha.Tes  abfens.  f  At  fi  quisjad   .  ' 
quam  tdoneitas  loci  a  gloll.d:  com- 
muni  m  hoc  articulo  rcquifira  redi- 
gcndi  cric,  ita,vt  m  quocunquc  loco 
prumiilor  iDucmacur,conucuiri  pof- 
itt ,  ecfi  10  eo  nulla  ratk)ne  fprnm 
alid»  fortiatur  ,  dtUBmodo  in  itluRK 
iter  faciens  delatus  non  fucric  ,  auc 
cafu  aliquo  vcneric  fK>nfi.ftim  indo 
rcf.cn\irus.  Et  in  his  rcrminisj  non 
violentcr rcftrini^umur  vcrba  illa  Iii- 
rifconfulcorum,  ^us-cHHijtn  iece, p^^njhi^ 
^ut  ,.fed  de  idfineitate  loci  coi^oe- 
nicntem  fufcipiont  reftri£t*onem,fe. 
cunddm  reguh  tex.  d.).  vtgradacim, 
vcrfic.Et  fi  lcgc. 

14.  Et  nno  obfi:at  ccx.  in  d.l  ha:- 
Tcs  ab(L'n';.  \S.-{iiv,il,  (iiio  in  (ur.m  ,  ac 
conuijuncni  icntcriC;an\  nuaus  cft 

•  Y  AccutC 
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Aocurf.  &  cx  eo  cfhcaGiccc  probari, 
dixic  ibi  BarboH  d.num.2.5.  quacenus 
haber^eum,  qui  in  ccxco  locoroluere 
:proinific ,  &  ibi,    1n  loco^doniicilij 
Tui  pofleconttcniriiquo  rcrponro^ro» 
bari  videtttr,  ipn  vbique  conueoiri 
illum,  pofTc,  fcd  vel  in  loco  in  quem 
dcftinacacft  folucio  ,  vcl  in  alio  ido- 
nco,in  quo ,  inquam,  alia  racionc  fo- 
rum  iorxiacur  debicor,  prouc  eft  do- 
miciiij  locusificnimconaeBiri  polTcc 
vbiqaeiOrios^'Ittrife0nialr.-de  domi- 
cilij  loco,quasi  dc  cafu  dubioquxrc» 
tttfiL  deciderec.  Sed  rcfpondendum 
cft.cirGadomicilii  locu  rpccialccflrc, 
vcconucniri  pofsic  dcbitorin  illo.etfi 
ibi  non  mucniacur^quod  alijs  regula- 
riter  non  compecic.in  quibttsririono 
alia  (brcicar  ferom  debiter,  fecjidiira 
Paal.in  d.liixres  abfens.  $.11  qoista- 
tclam,num.8.ccadunc  alij  quos  refcrc 
&  fequitur  Birbof.d.I.hajrcs  abfcns^. 
final.nu.57.  Tufch.prafticar.concluf. 
iur.  com.  4.  concluf^^^.  iub  liccr.E. 
num.final.  Adeo,  vc  ncoinlocopro- 
prixipaccin^  vc  originis,in  quoquif* 
que  forcicur  foram ,  eonoeniri  pofsic 
nifi  in  illo  repcriacur ,  vc  cradit  Barr. 
fccutus  lacob.dc  Arcr.in  l.aflumpcio 
^.1.  col.i.  vcrficul.  Qiiartocafu  ff.ad 
municipal.rcccpcum  allcric  Dcc.inl. 
ciimqu2dam,nu.  $.  fF.de  iurifd.omn* 
iad.  ttalifsoicatis  tradic  Barbof.  d.l. 
hsrcs  abfens.  $.  proinde ,  fbb  art.  de 
fororaciohc  originis.num.^/.&cum  • 
Paul  conf.4n.V1fo  difto  cafUjCoIum. 
pcnulc.  circa  mcdium  Tufch.d.con- 
<clul.44).num.HnaI.  &  cumaltjsquos 
refecc ,  fequicur ,  &  commune  dicic 
-Gail.  tlb^t.^obicraacjtf.  na«.tt.  qui 
fecas  cradic  in  nam.  ieqaenci  cirdL 
fbromdomieilijj  cxquo  dicic  ibi,po- 
rcntitjs  fus  cfTc  domicilij  iqu^m  ori- 
ginis,rationc  fori.  Id  cnim  domicilij 
foro  pcculiarc  c(l,vt,S:  non  inucntus 
inillo,dcbicoc  yocatiad  iliud  poliir, 


IuBk.&-  iur.  i,p. 

&  ibi  conucniri    cuias  fpcoiaitracis 
racio  cft  ,,quia  nullum  illa  infcrcur 
erauamcn  ci  qui  ad  iocum j)topri| 
odmicilij  vocacori  fiait4iifi»risetttr,il 
e  proprio  ad  alienttflpk  'ire^oompelle* 
rccur.  Cijm  ,  itaqoe,domiciIij  loco 
fpccialehoc  fic  ,  non  ociosc  cradidic 
lurifconfulc.  in  did.I.hacrcs  abfcns.^. 
final.  vc  &:  in  illo  conucniri  pofsir, 
qui  in  alio  locofolucrcpromific  ^  du- 
bitandi  eolmtecioeire  pocuic ,  quia 
^ui  in  toeocettofdUiere  promtfir, 
conueniri  in  iUonon  ^pcneft  niii  ibt 
inueniacur ;  qu«qualitasqoiadomi- 
cilij  foro  non  conuenic,  videri  pocuir, 
conucntionc  prardifta  cxolufum  ma- 
ncre  ^  lcd  lunlconfulci  concrarium 
dedderunc,  rcfpondences,  &  io  loco 
-domicilii  conoeniri  pofle  promitro- 
rem$qttod  inteUipitar.iitte  debitor  in 
illo  inueniatar  t-uuenon)  in  qaoda* 
bicandi  racio  confiftcbac  pro  loco 
domicilij.  Scniper  camcn  cxpcftan- 
dum  cft  ccmpus,  quo  ad  locum  folu- 
tioni  dcftinacum  perucniri  ^omroo- 
•d^pdisic. 

€onuementia  nona 

.SVMMARIA.' 


•I. 


DFt  teBes  refftUriter  plaum 
effnimtf9iAiiUiKm\  & 

dum  commttnem,  ccnfra  Coraf. 
X.     'TeftiSiVi  feTftiplene  proht,  cmni  ex- 

ceptione  mdior  cjfe  debet;& qutsdi- 

CAtur  mAt^r  omm  excefttene ,  trtt- 

efytirt&  nufequenH, 
).        dne  teBes  ^nemmvnm fififBd. 
4*  .'/dei •ef ,  fkmmt  indnennt  fnium^ 
y.  nem. 

6,  Itt  vlrimis  volutitatihus,  &  nliqMAn- 
do  in  alhbus  interviuos  plures  quM 
due  tejies  ex  cenfi  requiruntur, 

7-  «fc* 
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Ht$m*>ia  Itgc  effid  poteft ,  vt  pluret     profeqoi^ar  quxft.  1 1.  vbi  num.i.  iri 


tefiest^tism  Jufitdd  fUnsm  prohr.rto- 
ntm  recfnirAHtttr,  ft  in  c^fu  ali  - 
^  que  prokatie  jttr  tefies  non  fiAt ,  fcd 
ftr  publtcum  ttjstrntnentum  >  vt 
gfndncs  OrdM.^aiiHl  ^9. 
pgfthim  €«»iie»tume  tffici  pttttHiot 
tert§  sSemas  di^$ fettKt  \  kgi  vm 
huma-fia  effici  non  potefi  j  vt  vnius 
uHiM»m9fUtte  €redastirMl*infiM* 

Conueniencia  9.  conttaAuum, 

• .  !D  ^  mmero  tefiiHm* 


I. 


N 


Ond  cOihmunc  cft  omni- 
bus  conrraftibus  rcgulari- 
tcr,vc  duobus  ccftibus  plc- 
ne  probencur  j  quod  tam  diuino,  fiC 
nacurali  iurci  quam  humano  proce- 
.dic,inxn  iUtid  Deareronom.  19.  Itt 
Mv  dit$riim,m'tin»m  teSmm  fi§kit  •mne 
verhumt  de  qaoMactn.18.  loao.S.  tc 
jrepecicur  in  ccuid  efies,C.rcldcunn.i. 
cxcr,  dcccftamcnr  c.  in  omni  ncgo- 
tio,  c.  liccc  vniucilis  in  hn.dc  Cc(hib. 
&(a:peal!bi,  &  dc  iure  ciuili  probac 
Lvbtnumerus.  if  deceftiU  Un  exer* 
cendis  t  iunftagloiT.ibi  C  de  fid.in- 
ftrucnent.Bait.in  l.admonendi  num. 
$(?.poftglornim  ibi  de  iureiac.  vbi 
laf.num.i^S.  in  rcpct.  Rip.num.15f. 
indc  :nfcrentes,  &cucoiT>muui  pro- 
b.inccs,  quod  vnus  tcllis  facic  lemi- 
picaant  probacioncm  }  quia,nduo 
picnam  fadunc»  vcinter  omnes  con* 
^iCjVnus  Biciec  femiplenam:  quoite 
argumencoetiam  in  cf  iminalibus  co^ 
muncm  probac  Farinac.  in  praxi  cri  - 
minal.qn.-Efl  j6.num  ijo.  &  grner.i- 
liccr  quodvnus  tcfbis  lcmiplcnc  pro- 
bccpluribus  ad hoc  cicaus  qui  com- 
nrane  dicont ,  cradic  idem  Aothot 
qQaeft.^j.cap.i.fiom.5t.  Mafcard.  de 
.probat.foI.i.qu2ft.4.  Dum.peoulr<8c 


rcccprnm  conrmuniccr  cflTe.rcrcrt  cjfe 
Curc  d.i.:ulmoncndi,nu.i87,  Qpod 
non  piacuit  loan.Coraf.  in  rcpcc.d.l. 
admoncndi  5.parc.num.;j,&  fcqucn- 
li,tcntanti,vnum  ccftcmicmiplcnami 
probatiottem  noninducere  ,  tamcc(i 
duo  pleDamef6cianc,camtquiafetni- 
pletiaprobacio  in  iure(criptanonre- 
pentur »  fcd  ab  Incerpretibus  noftris» 
inquit,  ronfi^ltim  b(  c  cflc,  vc  6:  alii 
pleraque,quam  &  pr!ncipaliccr,quia 
probacio,  qua?  ex  didis  ccftmm  rcful- 
cac»iDditiifibilis  cft  \  cft  cnim  de  for-' 
ma  pcobationis  per  viaam  vocem*' 
pluriumceftiuo),  faltem  duorom  nn^ 
merus.vnde  iublau  V^fjBt^  f^^^ 
ficic  adus  in  torum ;  <juanli»||n  cer-* 
ram  hirmam  cx  numcro  habent,  in-* 
diuifiiia  lunc.l.peculium.  quadrigat 
lf.dcicg.i.l.fi  vnus.C.dcccftam.Qui-  • 
bus  fiindamentis  contra  g!ofr6:  com-i 
muDcm  idem  centauitBaJd.  coias  tiS 
meminicCorar  in  d  l  ndmonendt^' 
col.j.vcrfic  Modo  vcnio.qui  tattleii 
communcm  icquitur  ibid.col.y.  vet* 
ficuI.Quoad  qunrtum;  e^am  fccuta 
cftOrd.nolha  lib.j.iit.  j2.  in  princ. 

a«  Dcbet  autem  fccundum  om<i.^ 
nes>  tcftisefleomoi  exceptioBc  roa-» 
ior,  id  eft,  coinsfidas  modo  aliquo 
non  vacillec  »  vc  faciat  femiplenam 
pvobationcm,alias  non  facicita  Barc» 
in  d.l.admnncndi.nu.  j^T.vhicxcmpli- 
ficac  inccftc  corilanguinco ,  vcl  mul- 
tumamico}  qucm  lcquuntur  comu- 
nic^r  Scrib.fecunduin  liC  ibid.  in  tc-'- 
pec.d.nn.i78.profequitttrRip.ibialift 
non  intcgri  ccftis  excmpfa  commc 
mornns  n.i^fi.cum  fcquencib  Corafi 
d.j.part.num.3<5.cum  duob.  fcquc 


ti- 


Cib.qui  boc  limir.int  poli  Ia(  ibi  nunli 
j8i).vcnon  proccdacin  ccflc  notxiS: 
probata:  fidei  j  tuftc  eniiti  propcet 
vicie  incrgritacefn ,  fufpicionis  caufii 
alias  ih  illo  c<^ncuriehte  amoti  t 
X  %  fcmi- 
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&  calis  vicx  iandkas  in  voo  eHe  pof- 
iicvc  &  infua,  &  ruoTum  cauraccflis, 
&  iudcx  cflepofsic  ,  fecundum  Spc- 
cul.tital.<ie  iudio.delcgat.S.Supereft9 
ver(lc.qttid>finoiieft  eonungoineus» 
t)otmTefiBrc  CaKa£d.iittin.|  S^uilioo 
iudicis  pnideuciat  conrmitcit ,  &  cit 
Barbatiiii»p.i.de  iudic.  cradicRtp* 
d.l.admonendi,  num.iSi.  &  pluribus 
cicatis,dc  cefle  affinc^confanguinco» 
tc  alias  non  idoneo  tradit  Farinao. 
dc  te(lib.quzft.54.  num.48.  vbi  dicit 
comqmine»  de  quo  per  -eandem  (xpe 
alibiininp  tfaftat.vtconftat<ex«o- 
^iem  qoaeft.iS  &,nttm4  57, 

3.  Cijm  vcro  communiter  om- 
nes  in  hoa  conucntanc ,  vc  non  alias 
vno  ccflc  fcmiplena  probacio  rcgula- 
ricer  fiac  ,  qaain  Ci  ille  talis  fic,  cui 
fiiiRamaoQkiimpingipofsic,  infeni 
v^ecar  ,  vc  iiee  'daobtti  nifi  omni 
fufpicione  oarentibiitt  plena  proba- 
tio  Hat  i  fi  enimex€o, qudd  duobus 
teftibus  plenapTobatio  Tcfultat ,  ar« 
gumcmantur  gioff.  &Dodor.adfe- 
miplcnam  ex  vno  induoendam  t  fe- 
qoi  videcar.qi}od»cikm  vnut  eiofmo- 
,  di  fit,qui  per  fe  femipienam  Donin* 
docat ,  cam  alio  toolcaneot  plenam 
non  producat  ^  atqtie  ira,  quod ,  ad- 
hoc  vc  duo  tcflcs  plenc  probenc, 
omni  cxccptionc  maiorcs  cffc  ,  dc- 
beanc:  quod  cxprefsc  cradidic  Co- 
raf.  dift.  54>art.  l.admaiieodt 
pcr  l.opcimam.C.  de  contrabend.  H 
commict.  ftipulac*  cum  gloiT.  in  $. 
icem  verboTum,  indir.  de  inutilib.Ai> 
pulat.  vcrb.idoncoT;,  Si:giofllinc>l.de 
confaufniinit.  &  athnit. 

Qjuod  camen  difficile  rx  co  rcddi- 
cur.quta  a  Doftof^.  noftris  ceni  ae 
fpectales  qoidam  cafiis  tcadancor»  in 
qaibus,  vt  duo  teftes  plen^  pcolicni» 
requiricur.quod  fint  omni  exeeptto* 
oc  cnaioresvvceaenic  ia  canfis  criroi- 


probac.conciuf  1 5<^i.volum.  3.vbi  pri- 
mo  macrimonialiscauta;  mcminicad 
cuiusprobacioncmrcquiruncur  ccftcs 
omni  exccpcionc  maiores,iuxca  cex. 
tc  ibi  glour.verb.maioies»ln.d.c.i.do 
contangttinic.&afiinjt.t|ttati  hoc  in 
caufamacrimoniali  fpeciaIcfir,vcnoa 
ali^is  per<luosteftes  legicim^  probe- 
tur,qu^m  fi  ij  fint  omni  exccprione 
maiorcs,quod,vtmatrimoniali$  cau- 
fzpriuikgium  intcralia  adducic  Fc- 
lin.  in  rubr.tle  iponfalib.col.y.vcrno. 
'Qiiart6,in«aofamacrimoniaIi,de  quo 
lattiis»&  pluribus  citatis  pereondem 
]4afcard.conclurioaa.nam.4.  vola. 
Couar.dcfponfal.i.part.o.  8^.11  .nu. 
7.&8.Thom.Sanchczde  macrimon. 
lib.3.difpucat.4i.  num.4.&  9.  tom.l. 
Ec  in  criminali  iudiciocommunicer 
:idcradin]r>vtpec  daoram  ceftimonia 
^erieifta  «timinis  prob^tio  indoca- 
tur,dttannodd<qui  ceftimoniam  per» 
hibent  >  omni  cxccpcione  roaiocet 
finCiVC  ad  oundorum  criminumpro- 
bacioncm,  mquicns ,  quod  ica  fubin- 
telliguncDodores,  cradidic  illuftrifl. 
<6e  rettecen(tt&im.  Dom.  Roderio.  a 
Cunha  in  lib.  de  confieftar.  folicitan- 
tib.mttlier.qu2ft.15.  nu.5,  cnnccem» 
pqris  Sandac  Inquificionis  V lyftipo- 
ncnfis  Dcpucarus  ,  nuno  Epifcopali 
muncri  accindus  apud  Portugalen. 
fes  noftros,vbi  tanquam  in  loco  emi- 
nenciori ,  promecito  fuo  ,  collocatoi 
«ha  quas  in  Vico  hoo  coUacenc  hi^ 
na ,  quasi  fupcr  oandelaljrom  pofilft 
fufius  irradianc » nempc ,  probacifi^ 
mi  viiac  morcs  ,  prarciara  licerarum 
pcritia  ,  gencro(a  ,  &  antiquo  Cu- 
nharum  ftcmmatc  illuftrata  nobili- 
cas. 

C^m>iraque,  cmifto  tpedaltfft 
qaidam  finc  caios ,  iecondtlm  Do- 
€tot,  nofiros  >  fn  quibus  requiri- 
cori  qu6d  ceftes«  vcpleod  probenc 
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turautcm  omni  cxceptionc  maiorcs, 
quibus  nulU  macula  impingi  polsic, 
nec  excepcio  aliqua  opponi,  iccun- 
ddm  glolf.d.  §.  icecnvejrbotum,  vetb, 
idoneos»  ft  gloiCia  d.  d.  yetb.maio- 
res»  vt  poft  alios  expticac  Coraf.  di£^. 
J.parc.l.admoncndi.nu.i.  Couar.d.c. 
8.^.ii.num.8.  Roland.conf^.nu-i^. 
volum.i.  &  conr.25.  num.{.vol.5-  fic 
•onr.50.  num.  14.  V0I.4.  Mafcard.  d. 
^ndu(.ijtfi.nom.^. )  tegulaincon- 
jOtatium  i  Oodorib.  oonfticui  ,  ao 

1»robsiti,videcur,  fcilicet,  quod  regu. 
ariccr  ceftes  duo  plene  probent,  ecd 
alcerex  cis  omni  cxccpcione  maior 
non  Hc,  a  qua  rcgula  illi  cxcipiantur 
caTus,  dequibus  pet  Do^or.quorum 
cxceptio  fitmat  regulam  in  contta- 
liumad  caius  non  excepcos.  I.  oam 
>{uod  Iiquidc*f4oal.ff.de  pen.legat. 
notac  Barc.pcr  ccx.  ibi  in  1.  quzntum 
^.deniquc.li  dc  tund.in{lru£k.pcc.io 
l.i.ex  nu.  i  ( .ff.de  rcg.iur. 

4.  Qu2.teutentiafoititercorco- 
botactir  ex  €ommnni,&  frequenti&H 
laaonintum  conclufionc,  fccundto 
quam«eK.iemiplena  probattooe  cum 
ptopria;  paicis  iuramcnto  a.  iudice 
delaco  (  quod  Dodor.  communitcr, 
iicce0arium  vocanc,  Cuiac.  verd,  iu> 
,<diciale ,  in  patacltla  tituUffl  de  iuic« 
4ar, )  plenate(nltatprobaiioi  vtreus 
icondemnetur:  G.  ergo,ccflis  vnusiqup 
fcmiplcna  probatio  fic  cum  inceger 
edjiuxr.i  communcm  dc  qua  fup.  & 
propiia:parcis  aircrcio  iuraca  plcnam 
cffieiunc  probacionem  ad  condem- 

negati  nequit 
liit^p!^|^»tioyac  fidet  duobu»  te- 
ibbuS}taiira|||nusex  illis  aliqua  CvtC- 
picione  lahorct ,  cdmmaiot  ^fit  qux 
in  partc  ipla  repcricur ,  in  propriam 
caufam  >  &  commodom  propcium 
iurancc.  £c  qu^uuis  fecuncium  Barc. 
num,  5t,  ^  i^l^fiHlncmicotentiara 


Oid.nortra  d.lib.5.  cicul.yz.  m  princ 
prxdi^lum  iucamcncum  deferri  non 
dcbeac  a  iudice  incaufis  magns  qua- 
dutis  ( diaitttt  aocem  magna,auc  par- 
ua  quantitas  infpefta  qnalitate ;per«^^ 
ibnatum,vc  per  Barcd.l.admonend^' 
num.y^.Ord.d.cicul.  52.  $.1  )  cx  quo 
videcur,vim  argumcnti  pra;didinoa 
excendi  ad  caufas  magnx  quantica- 
tisinihilominus,  U  in  illis  etiam  prx- 
di^  fenteciifa  obtinebit ,  quatidqr  ; 
maiorfidcs  debec  adhibeti  leu^' 
cumuis  fufpefto»  qu^  paiti 
priaipfiusGaufa  pro  fciuranti ;  vnde, 
n  pacti  crcditur  pco  fc  iuranti  in  cau- 
fis  non  magnx  quantitatis,oum  vno 
teftc,  ( quod  pro  abfurdo  repucabac 
A20  iti  l.in  bonc  fidei  Cde  reb.«red. 
U  iureiur*  cui  refpondec  Bart.  d.  I. 
admonendi,  num.  57. )  nimiiilm,  6. 
dicamus,duobustcftibus  crcdi  dcbc- 
rc,  liccc  vnus  cx  cis  furpicioiic  labo- 
rcc,cciamin  caufis,in  quibasad  dela- 
ciooem  iuramenci  rccuni  non  do» 
beac-inopia  probationunb  cum  tefti 
ctfi  fufpcdoaliquidamplittsoonda* ' 
nandum  fit,quam  propric pacti. 

f.  Tcnendum,itaquc,cft,rcgula-. 
ritcrduobus  tcftibus  intcgram  pro- 
bationem  aauiari,etfialce(ucer  ex  eis 
non  incegrae  fidei  fit ,  vt  in  tetminis  . 
probat  Hippolyc.  in  U^fSittilbaattJf^ 
totmenta,  num.$.  cum  fequeiicib.fi^ 
dequaeftionib.  vbiprohac  fentencis 
aliosrcfcrt,  &  plura  in  cf)nfiimatio- 
ncm  illius  adducit.Gom.^.com.c.iz. 
num.21.vcrficul.Iccm  addc.  Quod  (t 
vterquehoc  motbo  lahieret,  ftcus  di- 
cendum»ioxtaBald.  «f/luKlaiaiiendty 
col.7.in  pcincip»  vetfic.Cjo^-autem 
de  duobus  ccftibus ,  vbi  loquens  ia 
duobus  ccftibus  infiimibus  infamia 
ta£ti,dicit,  quod  faciunc  fcmiplcnam 
probationcm  ,  &  non  plcnam,  quia 
inlaoiw  fidem  actenuat,  vt  'no^t  ia 
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I.i.C.de  liim.  Trinic.  &  Fid.Cathol. 
Farinaa.quiplures  rcfercoum  ooin- 
muni,  dc  tcftib.  quzfl.  56.  num.iii. 
Coi  cgo  addo,qu6d  cs  ura  potcft  eflc 
vcriufquc  cedis  infamia,&  /ufpicio 
apud  bonos,  graucsqac  viros,  vc  ncc 
ad  (cmiplcnam  probationem  tcfti- 
moniaillorum  a(oendanc,&  vnus  in- 
tcger  pracualcac  ambobus.  icd  6c 
prxJida  fcncencia  ad  plenam  proba- 
tionctn  cx  duobus  ceflibus  quorum 
vnus  furpc^ius  eft  ,  ccmpcranda  ica 
crit,  vc  in  tcftc  (ufpcfto  incclligacur, 
cuius  tamcn  opinio,&  fidcs  no  adco 
vacillcc,vt  iudiccm  ad  fc  trahcrc  nul- 
btenus  debeac  ;  quod  illius  arbitrio 
relinqucndum  erit,perfon2,£c  cau(a: 
qualitatc  inCpeda. 

Ec  rcccntahaGfentctia,adid  quod 
diximus.dc  (ermplena  probationcex 
vnotcftc  noninduccnda,nifi  quando 
is  nullum  fufpicionis  paticurdcfcdtu, 
iuxca  communcm  fcncenciam,ex  quo 
videbacur ,  ad  plenam  duos  requiri 
omni  cxccptione  maiores  ,  rcfpon- 
dcndum  erir,non  candcm  cfTc  caufam 
&racioncm  invnoccftc  ad  femiple- 
nam.quar  in  duobu^  ad  plcnam  pro- 
barioncmcaufandam;quia  fivnus  n5 
inccgcr  facercc  fcmiplcnam.cucnirec, 
vcillocumpropriz  parcis  iuramcnco, 
in  caufis  non  magnis  plena  caufarc- 
tnr,&  condcmnatio  fcqucrcturjquod 
fi  non  admittimiis,  quando  duo  func 
tcftcs,  &:  vterquc  furpicionclaborat, 
vtcum  B.ild.pr^diximus ,  multomi- 
nus  admittcrcdcbcmus,quando  cum 
piopvx  partisaiTcrtioncprofc  iurata, 
vnus  tantum&illcfufpcftuscocuirit. 
Idcirco,  quia  principalis  femiplcnx 
probationis  effcdus  cft  ,  iuramcnti 
prxdidi  dcIatio,fccundum  Bald.d.l. 
admoncndi ,  col.j.in  fin.vcrficul.fed 
<juis  crt  cfFcdtus,  mcrito  communi 
Doftorum  piacito  traditum  extar, 
VI  nonalias  vnusccftis  fcmiplcnam 


probationcmefficiac,quamn  is  inte- 
gcic  fidci  fit,idquc  eciam!in  caufis  lio 
magnis,inquibus  hoccxprefsc  com- 
probauic  Rcgia  iexnoftra  d.titul.jt. 
in  ptincip.ibi ,  Ediz^mosau€  he  feitA 
me*  froua  per  Jjud  teJlemuntiA  fem  fuf- 
feit4,c^c.Qux  quidcm  ratio  ccfiat  ad 
plcnam  probationem  ex  duor<um  ce- 
ftimonio  caufacam  quorum  vnusfuf- 
picione  aliqua  notatur  ,  quia  fidcs 
iftius  ex  parte  aliquaattenuaca,  in  fo 
(cpaiacim  fumpca,  fidcalccriOs  cum 
quo  vniformiccr  concordac ,  &cui 
nulla  macula  impingi  poceft ;  quia 
omni  cxcepcionemaior  proponitur, 
coadiuuatur,&  rcdiniegratur  ad  plc- 
loam  probacionem  (Imulcaneii  am- 
borum  teftimonijs  producendam. 
Quando  ver6  inhabilicas ,  feu  dcfe- 
^us  tcflis  vnius,  ex  habilicace,  &  fido 
alterius  fuppleatur,tra£tac  Farinac.d. 
crad.qua:ft.6i.limic.i4.ex  nu.^iS. 

6.  Conftac,icaque,(vc  ad  propo* 
ficum  reuercamur )  regularicer  con- 
tradus  duobus  tcftibus  plenc  proba> 
ri ;  in  quo  ab  vltimis  voluncacibus  fc- 
cernuncur,  quxmaiorem  numerum 
teftium  cxigunc.  Nccquidcm  inhoo 
diuinum  ius  o^cnditur,  quo  dicicur, 
quodinore  duorum.aut  trium  ceftiu 
ftabicomne  v&rbum;  nam,qu6diii 
vlcimis  volucacibus  plures,quam  duo, 
auc  tres  rcftes  cxigantur  ,  quod  &  iq^^. 
aflibus  inter  viuus  gcHis  aliquando 
cucnic.  excaulahumano  iurc  ftatutu 
extat,qua  fubfiftentcab  illo  diuinum 
inccrprctationcm  ,  &c  limitationcm 
rccipit,  vt  in  propofitum  tradidimus 
cx  communi  omnium  fcntcntia  in 
comcntar.l.i.  C.  de  facrofand.ecclcQ 
fub  inic.  z.part.  vbi  ctiam  diffcrcntisc 
rationcm  circa  hoc,intcr  contraftus, 
&vlcimas  voluncatcsadduximus. 

7.  Non  folum  vcro  humano  iu- 
re  cffici  pctcft,  vt  plurcs.quam  duo, 
auc  tics  ccftcs  in^adu  aliquo  rrqui- 

rantur. 
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(ap.XI.  Comenientia, 

rantur,  fcd  vc  publicum  inftrumcntu 
ad  iliiusprobationem  exigatuf,tc(liu 
probacionc  irricataio  quocunque  il- 
iorum  numeroi  cuiufmodi  apud  nos 
lcx  cft,Ord.Iib.j.titul.y9.quaj  tcftium 
probationcm  clidit,&  irricatin  con- 
tradibus,  &  conucntionibus  quibus~ 
libct  fcxaginta  millia  numoru  a:rco- 
rum  in  mobilibusitranfgrcdicniibus» 
'  &  quatuor  millia  in  immobilibus. 
Quam  lcgcm  valere ,  conftat  cx  ad- 
du6lis  pcr  Hippolyt.  pro  validitato 
(Imilis  ftatuci  ,quod  diciccfTe  Bono» 
nix ,  &  in  pluribus  aiijs  cmitacibus 
Italix,in  rubr.  dc  probationib.  num. 
3z.cum  fcqucncib.  vbi  aiiorii  cafuum 
meminicjin  quibus  legc  ciuili  oaucum 
rcpcritu  r ,  vt  probatio  pcr  toftcs  non 
adq;H^tatur,rcd  pcr  fcripcuram ;  &  ex 
Fclin.in  c.i.num.i  x.  dc  probac.com- 
munc  rcfcrc  Valafo.noftcrdc  iur.em- 
phyt.  quxft.7.  num.ii.  vbi  rationcs, 
quibus  lex  moucri  pocuiftcc  ad  ex- 
plodcndam  ceftium  probacionem , 
adducir,  &  in  numer.  fcquencib.  in 
illius  ninatum  late  piura  congcric. 
nouifsimc  ac  lacirsimc  poftcum  alccr 
Valafc.  Thomas  nominc,  Luficanus 
quoquc  noftcr  ailcgac.71.cx  num  r. 
tom.i.  vbi  num.17.dc  validitacclcgis 
agic.  Ecnum.9<?.&  fcqucnci,cradicex 
cicacis  ab  co  ,  parcium  conucncionc 
effici  poffc,  vcvnius  ccftis  difto  ftc- 
.tur.non  camcn  confticucionc  id  poftc 
inducjvtrumquccx  alijs  quosrcfcrt, 
rradic  M.i(card.  vol.i.  d  quacft.ii.  nu. 
10. &:  u.  Quod  primum  proccdit.in- 
tclligcndo  dc  dido  ccrti  alicuius  tc. 
ftiSiCui  partcs  fc  credidiflcnfj&  con- 
firmatur  cx  ijs  quxinferius  tradcmus 
ad  claufulam.quod  ftctur  iuramcnto 
pafcis,  vbi  dc  hoc  lacius.  Secundum 
vcro  planc  proccdic,quia  legc  huma- 
na  cffici  non  poceft.vc  vnius  ccftimo- 
nio  plcnc  crcdatur,  quandoiurc  di- 
uinoconcraiium  iubctur^vt,  ncmpc. 
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duofaltem,  aut  trcs  adplcnampro- 
bationcm  intcrefrc^debcant.  vtdidCi 
cft  fup. 

Qonuenientia  decima  , 
svmm^Tria. 


I. 


COntrttSim  de  re  turpi ,  dut  i» 
tmfem  ctufim  fieri  ne  poptnt^ 
&  fd£li  non  vtlent  i  &  tnt 
frsponuntur  fiecicf  turfis  ccntrA' 
(ius. 

1,  Quii fit  pldgiuMydecUratur,  gh^. 
intelle£lus  ad.l.  Ctplagij  jf,  de  ver- 
ber.obHgeU.  cum  Bart.  &  communi 
frobatur  j  fecundum  quem  non  valet 
remuneratorid  fremijfsio  fre  deliSa 
fraterito. 

J.  In  quaHione,  an  meretrix  fromijfum 
fibi  coituscaufa  repetere  pofitj  com" 
munes  inuicem  confrarid  reftrun- 
tur. 

4.  Commums  fententia  refertur ,  fro- 
hans,  foj/e  neretricem/tiam  in  fort 
anima »  promijfum  coitus  caufa  pete- 
fe>&  retinerei^  loan.Gutierr.limi- 
tatio  refelUtur. 

J ,  Probatur  fententia  ghjf.tenentis,  no» 
poffe  meretricem  petere  frtmifjum 
fibi  eoitus  caufa,  nec  de  hoc /Itfulatio. 
nem  valcre.  Et  intelligitur  tex.  in  L 
4.  verficuLSed  cfuod  meretrici.ff.de 
condtfi.ob  turf.cauf 

6.  Sti^nlatio  ,  ne  r/JaleJfcium  fiat ,  merp 

iure  valettexceftione  xero  eliditurt 
fiifulatio  vero  ,  vt  maleficium  fat, 
iffo  iure  non  valet  Et  differentiara" 
tio  inter  vtramtjue  afigrtatur. 

7.  x^lianotatur  dffetentia  inter  pra- 
diflas  jltpulattones  j  ^  iHtelligitur 
lex.in l ftnult  ff.de  condtSl.ob  turf, 
ciuf. 


Con- 
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Conueoientia  10.  coocradiuiun. 

T>e  contraSn  turpi ,  feu  in 
caufam  titrpemcekbrato. 


Ono,  &  principalitcr  co- 
cradusomncs  in  hoGCon- 


^  ^  tteniiiat>qu6d  deie  cuipi, 
vet  in  tarpcni  can&m  fieri  nofi  po^ 
fant,&fiii&i»noii'teneflt.  Nonenim 
quc  natarale»  autciuile  ius  inucnic, 
&  induxit  pro  nccefTaTio  humana: 
focictatis  vru,&  commodo  ,  in  cucr- 
ilonem.S^  dcfrioaentum  iliius.prauo- 
rum  ^eminom  abuiibui  «oouetti 
debnecant;  quod  quim  foiec  alienfi 
ab  omni  iuris  rattonc,  &:  xquicatea 
nemocdqui  non  vidcat.  Vndc.fum- 
ma  cum  racionc  dcHnicum  cd  >  rct 
curpiscoricra^um  non  fubGdere  ^  fic 
carpes  (bipulationes,  noliius  ciTc  mo- 
menti ,  ccgula  iuric  eili  quam  ponic 
li^pianan  l.geneialitera«.tf.cle  vecr 
bor.obligat.  vbt  de  matcria  hac  Barc 
&  ScribcDC.  &  in  l.  Ci  plagij  113.  cod. 
titul.qu*  regula  incontradibus  om- 
nibus  accipicnda  scquc  cft  ;  quam  in 
fociecate>  U  alijs  rpecialicer  probant 
l.fi  remaneraftdi  ^.rd  turpis.tfjnan- 
dat.4.  qood  aucem.  LncG  prscermit- 
cendum.Cpro  foc.  I.  quod  Txpe^^.vc- 
ncni.{l*.dc  conrrahcfid.empc.l.fi  a  rco 
^.(inal.lV.dcfiJeiulVdrib.cum  alijs. 

Vc  vero  matcria  iila ,  quz  lata  eft, 
ij^iliu$,&:  compcndiose  pef^cipiacur, 
^ll^  in  ea  oonfticuend«  fw^^eies, 
qquarum  Dodor.  in  iila  c^MpUean- 
aij^  Prima  efliquaoijUiifl^^ppii^dnc 
turpe  aliquod  fadum  ,  tn  contra^lu, 
icu  ftipulationc  vcniC;  fccunda.quan- 
do  quod  promiccicur,  turpe  non  eft, 
?  ij^^aufa,  ob  quam  promicttcur;  tur- 
^'^^«iiseft :  tercia  &  vltima ,  quand6%ec 


;pr^mtilam,nea  ihri^  ob  ooam  pro. 


roitticur,  curpicodincm  conciner,  fcd 
cuicande  turpuudmis  caufa  piomic- 
ticot^  velaci>edm  aliooi  promiccicor» 
vc  k  maleficio  abftioeac ,  &  fiiciat  id^ 
quodgratis  racere4enebacur.De  pri- 
ma  (pecie  loquicur  tcx.in  d.  1.  genc- 
ra!icer,cum  lcg.  fcqucnci ,  vbi  turpis 
(lipubcioniscxemplo  ponitur,  cura 
promiccicuchomicidium  jficri,auc  (a- 
crilcgiumjquodturpc  eftiin  qua  (pe- 
cie,  incer  omnes  conftac,  ftipnlacio- 
nemnnUtosefle  inomantt,iuxtaceit 
ibi. 

X.  Sccundae  fpcciei  duo  Aint 
iBcmbra.vnum,  quod  ad  faciendara 
curpicudtncm  prouocaC|aicctu,quod 
fiidam  remunetat:^  tn  vtrdqueret^ 
pondit  Papinian.  in  d«  1  plagij  rifj 
ftipulacionem  ab  inicio  non  valeres 
aircnim,  5/  plagi/fmenditiclfUli  (tt^k 
conceft/i fit  fitfuUtio ,  initto  non  nfiieu 
£ftauccmpiagiuin,crimcncon(ra  lc- 
gem  Fabiam  de  pi^^iacijs  commii*- 
lom.quod  defcrtbicur  in  L't.  &  I.pe-> 
iiulc.$.final.frillo  citHlad4eg,Fabldo 
plagiar«vidcliccc,c^m  qoishomincin 
lihcrum^inuitum  rccinct ,  aut  fcicns 
dolo  malo  vcndir.cnrMC  vcaucaiiciiii 
rerimm  inuico  domino  cclat .  illivo 
pctiuadet ,  vt  a  domino  fugiat,  auc 
dolo  malo  (cieos  emerit }  quique  ia 
ea  re  Ibcius  iberie ,  eiulHem  crimints 
reus  cric.  Contrahicur,itaque>facicn- 
di  plagij  ftipulacio  ,  cum  alter  alccci 
aliquid promitcit,  vthomincm  libe- 
rum.vcl,^^  honiinem  libcrum,  vin£tu 
liabcat,alicnu<n  ve  fctuum  iniicio do- 
minocclecauc  fiigam  iltt  petioadeab 
qtix  ab  ioiiio  oomtistobmentieft.vc 
\\\  d.I.fiplagtjtvbi  AcciirCinhoecafif 
factlem  rcputac  deciiioncm  tcx.  ibi, 
cuni  quo  omnes  tianlcunt,  &  magis 
dunitabilcm  .lit,  in  ftipulntione  pla« 
gi)  fadi,cuius,ftcandumeum,  cxem^ 
plum  cl\^l*rmiti0  iiU  (tatumi  quit  ft^ 
ciHi  ^4^m\  U  littbitandt  ratio  eft; 
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quia  in  ftipulacione  ifta  non  inuita- 
curftipulacor  ad  curpc  aliquod  facic* 
dum,  necquod  promicticur,  curpe 


cft}  prxcecca,  ficucdolus  prasceritus 
ffci^tcti  poceft  I  quanots  tucucus  iie- 
qveat.  l.fi  vous.fillud.fF.de  pa£l.ic«| 
quflnuis  futuri  plagij  cau^aftipulario 
non  valcat ,  prxcerici  caufa  fadava^ 
lerc,  vidcbatur ;  quod  Pccr.  &  Vltra- 
moncanicxiftimauerunc,  &eos  feou* 
cus  Cyn.  in  rubr.  C.de  condi&.  ob 
torp.  caof.  d.  1.  fi  plagi  j  >  tn  fecundo 
Qeiiibro  exemplificances  feGUttd^m 


condift.ob  turp.cauf  quam  fequun- 
tur  Dofbor.comtnuniter  j  &  addunt, 
&  bene  quidcm,  quod  rcmuncratio- 
neprodeli&o  pta^ccrito  inuicaturdc- 
Jjnqoens  ad  icerom  delinquendumi 
fi  enim  imponicas  delidi  noo  fiicit» 
mutto  magisremunccatio  iIUus,vc  in 
d.  1.  n  plagij  rradunt  Paul.  &  laf.  ibi 
circa  fin.  &  Angclo  ibid.in  vocedi- 
centi  acceptumfcrc  vccrquc  Imol. 

5.  Ad  hano  vero  fpeciemperti- 
iiet  qodtftfo  de  co  quod  meretrid 
ooicus  eau&  promitdtnr»  an  petl  pet 


terminos.  I.final.fr.decodi^.obtttrp»  .Ulam  po(sic$  in  qua  commones  in- 
cauf.  videlicet,  Pr»mittetihi  centum^  (t    uicem  contraria:  refcruntur  GlofT» 


reddidtris  mihifiUum  meum^  Aut  feruum^ 
^uem  fUgto  AbJluU(li.  Quod  quidcm 
Pccci,  U  Vlcramontan.  exemplum,6£ 
fi  Bart.  in  d.1*  fi  plagij  >  vemm  in  fii 
feotiat»  de  quo  Itatim  agemos»  non 
tamen  probatad  tex.ibti  quiain  illo 
promifsio  non  fic  quia  plagium  faSu 
cftjfed  potiiis  vt  filius,autfcruus,pla* 
gio  abdu£tus  rcftituatur^quod  perti» 
nct  ad  tcrtiam  fpeoiem  principalcm 
turpis  ftipulationis. 

Omifio  igitur  Petrii  &  Vltramoil. 
exemploi&  intclle^u  ad  <Ll.fi  plagij» 
prxdi£lumglo(r.exempIum,  &  intci- 
icftum  fcquuntur  Bart.  Paul.  AIcx. 
&  omnes ,  (ccundum  laf.ibi  coI.Hnal. 
£x  quo  Paul.  ibi  tex.  illum  nngula-^ 
rem  vocat,  &  commendac>2c  alij  poft 
eum,ad  hoc,  vcptomifiio  temooera- 
toria  pro  praececico  oialeficio  noo  va* 
Icat,(tcut  non  valerecprofucuroma'* 
lcficio  fa£la.  QuodampIiat,vtproce- 
dac  ctiam  fi  talis  promifsio  a  tcftato- 
re  flcrct ,  aut  a  ftacuto  |  dcbct  enim 
lex  ,  efte  honefta,  c.  erit  aucem  lex.4. 
diftinftJ.a.fifihiglo(i:tf.deIegib.  £t 
f!oo  obftat  fuperiot  ratio  »  fiiffioiC 
enim,  promitcei^Ucauiam ,  turpem 
effe^  quanuis  de  przterico  fit,  vt  prO' 
mifsio  non  valcatjiuxta  glofT.ind.l.fi 
plagiji  pei  ccx.  ibi^  U  in  rubr.  C.  de 


etcnim  in  l.^.verficuI.Scd  quodmc* 
rctrici.ff.do  condid.ob  turp.  caufant 
tenet>n6  pofte  illam  petere>vbi  Bald* 
Cententiamhana  fequicur,  &  AngcL 
totiorem ,  8c  hohefttorem  eam  fiU 

videri,  dixit  ;idem  tenetgtofr.in  I.i*. 
C.eod.  titul.  &  in  I.  affcdionis.ff.dd 
donationib.  fequitur,  &communeni 
dicit  Ioan.Baptift.dc  Sando  Scuerind 
in  repet*  l.oun&os  populos,  num.) j». 
CAq  ram.Trinic.&  Pid.Catholie.fo» 
qoontor  alij  oitati  i  Ootietr.  Cano- 
nioar.  qocft.  lib*  i.e.i0.num.  19,  \tk 
princip.  £c  in  punfto  iuris  fuftenca* 
biliorem  effe  >  foripfit  taf  in  Kgene* 
raliter  ,  in  fin.ff.  de  verbor.  obligac* 
contrariam  magis  comunem  dicens^ 

Su^m  cenuerunc  Vlcramontan. 
art.eos  fetotos  ibid.  in  fin.  id£  fiatt* 
in  d.L4.6e  in  d.LafTedionis  teandem 
fencentiam  cum  Bart.&alijs  peteum 
rclatis  dcfcndit  Palat.inrcpetit.rubr. 
dc  donat.  inter  vir.^.^o.num.  5:.  cum 
fcqucntib.fequitur,&:  magis  commu- 
nem  teftatur  Gregor.  in  I.5 3.  cicul.i^. 
'part*^.  verb.  qoe  le  Iqs  ooiefledado» 
iatd  Cooar.  in  regul.  pe<eatfi.i«part. 
$.i.nu.i.&  2.de  rcgul.iur.lib^  &  Ioa« 
Gutierr.in  Iqco  citato.  Cuiusfcntcn'» 
tiSE  principalc  fundamentum  cft  in 
co  quod  luiifcQOfuU.  aic  in  di^.vcr- 

ficul. 
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Deomnibusergo  idemdebeccfreiu-     de  promirsinnil}.quaEft.i.CoiDt5f.cal: 


dicium  ,  cam  ad  rercncioncm,  vr  illc 
probat.  d.num.14.  quam  adpctitio- 
ncm  in  iudicio  omiUa  diiiiii^ione 
iUijis.  • 

f>  Caceciim  ,  in  qajrftiotie  pco- 
ponta,  fententiam  glofllind  1 4.ver- 
ficul.Scd  quod  merecrci,TC  verioiem 
indiftinde  (equor  ,  quam  vltraalios 
dcfendic  Connan  Iib.j.commcntar. 

c.  ii.num.1.  vbipro  ea  inducic  tex.in  • 

d.  verficul.Scd  quod  merccrtci,  nam 
fraftra  diiputarec Vlpian.ibi ,  anda- 
tum  merccrici  repeci  ab  ea  poflet, 

potius  illa.  &  non  datom  pecere- 
pofTct.Et  ad  fundamcntum  pro  con- 
crariapartc  cx  cod.tcx.allatum,  ref- 
pondeo,merctriccm  quideni  turpiccc 
non  faccre  rectpiendo  ^ um  fic  mcre^ 

JfiXyCucpicer  vcfr6  facere»eam  obcau- 
am  (Ibt  ftipttlando :  negaci  etenim 
nullo  modo  poceft ,  eiufcemodi  fti-r 
pulacionis  rurpem  cnTc  caufim  ex 
partc  vtiiulquc  ,  vndc  cum  pctit  ex 
ftipulationc  hac,  cx  Uipuiationc  agic 
quscurpcm  concinec  caufam  ,  &  ex 
parce  Tua  ciirpicec  adimplccam  prc- ■ 
tendic  :qttod  quam  indignum»inde« 
corom»  U  inhoncilum  nc ,  ncmo  eft 
qui  non  V!  k.u-.idcirco,  ftipulatiojfta 
ab  niitio  non  valcbu,vt  illa  dequa  in 
d.l.fi  plagi|.tf.*ic  vcrbor  obligat.qu.T 
raciooe(uc,cumrcsfcupccunia  pro- 
miflfa  illt  rponcedacuricuncenim  verd 
dicitur ,  qodd  curpiter  non  rectpic, 
cum  (ic  merctrixi  qui  cft  cafus  d. 
vcrfic.Scd  quod  merctrici.de  quo  ad 
ftipulationiscafum  infcrri  non  debcti 
pniertim  ,  cuni  nouum  non  fu  ,  vc 
aiiqua  honcilc  accipiancur  ,  quap 
tameni|ilioneft^peterentur)  vt  idem 
yipian.ait  in.l.i*  veriicul.  Protnde.ft'. 
de  var.  &  excraord.  cognic.  Promif- 
forcm  vero,  fecuta  cauTa.in  foro  ani- 
m.T  tcncri  ad  fidcm  prarftandam  , 
ccocc  Azoc^  infticuc.  mocal.itb.ii.c.4. 


conucnit  Theologorum  commufus  * 
de  qua  Guticrr.vbifup. 

6.  Tcrcia ,  &:  vluma  fpecics  efts 
qMfido  alicut  pcomiccicur,  vc  a  ma-^ 
leficio  abftineat,.  feo  vc  &ciat  id^ 
quod  gratis  faccre  tenetnr ,  vidcli» 
cec  ,  vc  homicidium ,  aot  (acrile- 
gium  non  faciat ,  vc  dcpofitum ,  aut 
commodacum  rcftituat,  vt  pro  bona 
cauia  fcotcnciam  fciac ,  auc  tefti- 
mnniomverom.lhqua  fpe^ie,  maidi; 
dobitatio  eft  *  an  ftj^ulatio  valeat ,  ao. 
abinicio  nulla  mancac » vcin  duabus 
prjecedencibos.£tenim  in  hao  fpecte» 
ftipulationcm,non  ciTcipfo  iure  nul- 
lam,  (cd  mcroiurevalcrc  cxccptionij 
opc  clidcndam  ,ccnuic  gloft.  i.  in  J. 
pcnttlc.  ff.de condidt.ob  curp.cauf.fi( 
in.l.iarisgenciuro  ^  ii.  ab  maleficfumk 
fF.dc  paft.(icaccipienscex.ibi>vcdum' 
bao'  rpecie  ,conucnrioncm  nuiiam, 
dicii.ctiam  de  ftipul.uionc  intcliiga- 
cur,  qu.T proptcr  cxccptioncm  incf* 
ficax  icdditur,&  pro  nuUacft.  Quani 
fcncenciam  Batc.  &  alij  communiccc 
fc(]uuntor  iii.d.$.  ii  ob  malefidomy 
falnando  tamenliccca  C0X.ibi,qu{  ne^ 
gaciue  Icgicurab  AccurfBarc.&  al^Sf 
&  in  vulgaribus  codicibus  ,  &  pan- 
dcftis  Florcntinis  fic  rcperitur  tefto 
Anton.Auguftin.lib.i.cracndation.c, 
t,  poft  princip.  vcrficul.  Dum  cnimy 
({amecfi  ,Duaren.affirmatiu^  lcgac» 
&  Hi(pan.Mendo$.de  paft.lib.|.c»tf'f 
num.  1.)  tex.  illom  in  pa£lo  loqoj» 
inceljigunc ,  &  non  in  ftipulatione, 
quod,  cijm  caufa  aliqua  vcfticum  cft, 
obligationem  parit ,  vc  prajmifcrac 
luriiconfulc.  di^,  I.  iuris  gcntium  ,  in 
prineip.verficSed  etfi^  &  deiodebii|« 
$.fi  ob  maleficiom  >  quaCi  limtcatio* 
ncm  fubncdcns  cius  quod  przmi- 
ferar,  pa£lun%fubdit  caufa  vcftitum , 
quiE  ,  cum  iniufta  ,  fcu  tiirpis  eft 
expaccc  cccipicncis  >  vcibi,pronulla 

rc^U* 
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rcpucatnr,  fdcirco  inquitjquod  nuU 
lam  parit  oblig.uionem  pa6liim  do 
qiio  ibi,  licct  cavila  vcftuum  nppa- 
rcar,  ficut,  non  parcrc,  conflat,  luih 
null^  liibefl;  cauia  »  vc  in  j.  icdcdai ' 
nalla^ftatim  fcquenci. 

Secundum  glQC  icaque  i  Barc.  U 
communltcromncs  ,  cx  flipuUtionc 
hac  ,  Vror/iitto  tili ,  Ci  homicidiutn  r.on 
Jeceris jovizut  ohiigatio  ,  inethcax  ca- 
xncn  quiatxccptionccollitur,  vtin.d. 
1.  pcnalc  if.de  condi£t.ob  curp.  conQ 
qaamiicince4itgunt?iUaver6,Pf9/mr/^ 
tihi,^  fecerts  himictdinm,  abinicio  nulla 
eft  >  d.l  lipbgij  fT  cic  vcrbor.  obligar. 
Ecita  aducrsiis  Vicramorano^  «^iOin- 
guuncgk)(l.&comnumiCLi-  Srnbcnr. 
Bald.  conl.114.  in  pr:nc.  nu.^.Tulclu 
qui  illum  reculit,  pradic.eom.f.coii- 
clu^^  19»  rabl(c.  O.  num.  a.  U  >  Se- 
eoddam'  qaos  ditfecenct«  cacio  eft, 
qoia  in  hac,  vtriufque  coiurahchcis 
turpitudo  verfatur,  in  i!!a,  illius  tan- 
fum  cui  promitticur.Qiia;  ratio  non 
fatisfacit,ncccnim  iucis  auxilio  &  tc- 
mcdioiuuari  magisdebuit  ftipulator, 
GBm  (bU  illius  curpicudo  in  ftipaU' 
tiooc  dcprdiendicur»  vt  agereex^ca 
porsit.quim  cum  cius,a(f  promiiToris 
fimul  tuipitudo.  Siif^incndo  tamcn 
commuiicin,  conucnicns ,  ac  vera 
iiilVcrcntia;  tatio  c(l ,  quia  ,  in  (li- 
pulatione  xXii  ^  Pnftnitto  ttbitji  hom- 
kidium  feterih  vcl>  vtb§mkiskHm  fatiMSt 
inftipulacioniscaufa  cucpitudo  con- 
fiftic^  ad  quam  jftipolacoc  inuicatur, 
idcirco.  ri.ipuiatio  ,  cuius  cauraomui 
iuri  rciillic  ,  &  iniuriatum  prxfefcrt 
incitamcntum  ,  nuilo  iut»  auxilio 
iuilincri  dcbuit,  icdture ipfb  j  quod 
.  aperce  oftendit>icriia  manere.ilt  verd 
ciim  promitcicur,no  ma!c6eiamfiat, 
ncc  in  ^tipulaiionis  rubdancia,  ncc  in 
caufailliusrurpitiuln  alid^uarcperifur, 
quinimo  c^ujla  honcfln  cll ,  ^  ,nii  id 
quod  iuftuiu  cil>  cxcitat  ^  quiaucco 


eiusmodi  cft,  quam  ftipufaror  gratis 
cxeq*ui  tencbatur',  pro  non  caufacn-, 
vr  t;:nquum  (nic  caufa  ftipulatio  fadta 
.rcputctur,  cuius  cticdus  cft  >  vt  attio 
n^fcacur,  quafexccptionerQinmoaeri 
^tktt  ,1oicta.1.a.$.circ4 'tf.de  dolex- 
cept.  cum gIofl*a  ihi  communicer  re* 
ccpta  ,.tnvcth.fipccbit.  Adqucmca-. 
fum  pcrtinct:  ftipulatio  ta£ia  cum  dc- 
bitorc  auhigicntc,  feu  fallito  ,  (vtvo- 
-cant)dc  pane  dcbiti  rcmitccnda  ,vc 
.  refidaoinezolaatide  quo  per  Alex*'  ■ 
&Iarin.Ufinail.£r.^econdtft.ob  tofpw 
'cAor.&  PlnctcoBirelatis  ab  co  in.i.z. 
i.parr.  cap.^.  num.7.  C«de  teicind.' 
vcndic. 

7.  Intcr  prxdi6\as  autem  flipu-'' 
lationcs  iila  ctiam  notabilis  ditlcrc- 
tia  ciV,  quod  (oiucum  cx  ftipulaciono 
vt  malefi  eium  fiat,repcci  non  jpoceft'{ 
quia  vrriosquc  curpitiido  intcipula^r 
tioncvcrfacur ,  &ideo  in  paci  caola» 
poirciToris  ronditio  porior  cft.  i.J.4. 
&pcnult.  mvcrllcul.hnal.rf.de  con- 
did.ob  curp,caul  i.z.l.  nicrcalcm.C. 
eod.llvero  exparie  cancumaccipicn- 
tis  turpitudo  vcrfatur ,  vt  ia  ftipnlt- 
rionenemalcficium  fiar.daturorepe- 
ci  poccft  l.t.in  tin.com  lcg.  fcqucnci, 
6:  1.4  vcrficul.Qjioiics,  C.ex  ea, 
vitim  rt.dc  condi^oh  turp.caui.l.^.l. 
pcnult.ik  vltim  C  eod.Etitacftk:am- 
munis&:  concors  omniumrcfolutio. 
Cuinofl obttat.d  l.pcnutc.in  princip* 
ff.de  condi&.ob  tarp;eauf.qu«dene- 
gac  repeciciontfm  (blatiex  ftipula- 
tionC{ju.T  ex  partrtannim  acci{)icn- 
tisturpis  cxtucrat,  fccundi\m  gloif. 
Bart.  &:  alios  ibi,  qui  rcipondcnt  ,  in 
iiioccx.rolutionemfadam  Fuiiic  tur- 
•  picudiats  caufaob  quam  pcotnifianf 
-  cueTac,iani  finita,quod  dttobus.'mo« 
dts  declaracibi  lal.  Quac  inccrprcca- 
rio  ,  verai  ll  ,  quia  Tponranea  fuluiio 
p  o  (1  c 1 .1  a.  p  ra:  ccii  c  n  tem  tu  r  p :  cn  di  - 
nciu  mcociactu  commiilam  puigu, 

VI  pro  » 


Digitlzed  by  Google 


vcpro  commoni  cegula  norac  laf.  in 
div^^l-rcn^^jlti^^^^of^t).!.  &  probar.l.i. 
vbi  glolV,  rationcqa  afsignaq.C.dc  iijs 

t  pcQutcim.  (c^.vcrb:s.  iUijus.conoq. 
;niens,ciux  ronao^foiucioncm  fadaqi 
fuifircpoft  finicam  caufafTi  ftipulatio- 
nis  qiix  cxccptionc  ciidi  poccrac  ,  id- 
.  circo,  quah  lolucumnon  cx  ftipula- 
,tipnc  turpl  pr^cc,dcnce,  fedjex  libera 
oc  rppnuncft  ;.iifbWpWt?^p/l:ca  fd- 
qoeotiB.t  jriep.e^  rion  poteft fc  hop 
qtudein  9  quando  ex  .partie  tantuin 
ilipuUcoris  cxcitit  curpicudcquoca- 
.fu  loquicur  tcx.ibi  in  princip.  iuxca 
CQCnniuncminccUcclum;  nam  vbicx 
patce  vcriufque  tucpiti^do  f^ic.ctiam 
li  duranip  turpi  fl;ipuIaiiotirs  cwoUt 
,folotom  fititepeti  nequic,  ex  «^tionp 
de  qua  fop. vc  ad  diiFcrci^iam pr±ce* 
dencis  cafus  fubpilitcc  infinuac  lurif- 
lconfulc.  in  dift.l.pcnulcim  in  fin.ibi» 
Umeffi  cxfiifuktme filutum  fu, ' 


1. 


{  onuenientia  decinia 

.SVMMARIA; 

COntYA^us urfrodtrdtmmce' 
khtri^finti  teJldantA  ve- 
mi  fcjpmt  fieri  fer  ijtemm 
glterius  pomuie  |  ^  iradttKf 
•  temmmiii  inteUedui  tixjifte»  tum 
tihiyde  te^nment. 
VtffcrentiA  rsttones  AfignentHr  inter 
contrA[ius  ,       vltimn  vobtntatis 
.'    ebffofittones^njt  hd  fer  frocitrAtercm 

ferinorrMjsint» 
,  CorUfdausfr§{itru»U  »mme jf^ 
fim  foHqwim  i^moegtmit  efi  pu»^ 
jdMum  ,  yrccuratore  qiii  rnm  eo 
(o)Ur.i.\i:  ,  mAndiiti  reuocationem 
io^orMmhus ,  tenet»  UmitMtur  i» 


rnttrtm9^f»  frf(iBff0^rr*m  eelf 

hrato. 


JJtffcrenttx  ratio  apgmtur  inter 
minddtum  ad  fMtrttttomum  com' 
tr4benJfm,fir*4^«im^Mt  tiiot,  \ 
ItnrsmentnmfrdHm^eli  per  pro- 
^  .    tmtitw^^  nunditim  oil  id  ffeeU^ 
[' .  .  hahentem.  IfimitAttir  nnm.io.vex- 
"  k:  y^"^  <^{/^^  additurt  qtiidjido' 
tntnns  reuocet  antegtum  iuretMrp 

.  Vilum  fer  frfffiriifirim.^tri  ffitefi^ 

,  ^  j  Mvouetodum,  ^fif:'^,  voi»dt jjf*- 
, ,   -  Wdtor  de  reuocktione  ignarm  »  it^ 

ohlig/it  dominiim. 
St,    Votum  pcrfonnle  non  foteH  impleri 
,   .  fer  alium  alterius  nffmjnje.  qui  tm^ 
*  flere  per  jefotefi.  Neefie^amiMd^ 
eo»Jefioferalium/erifotr/f: 
loJ  toffitttttffirililkinucrofontef^ 
•.  frocuratttem  contrahi  non  fotef!^ 
nec  aciui  alif  ^ui  corporale  aliquca 
faBumexigiint  adfni  celebrationem» 
4»tagentisprdfenttam,^er  frocurA' 
twemtemriKrifoffnnU 
Btj^mrii  efi,  ffijp  f flrtw  /aeere  pef 
fTMMrgi  trem  >  ^iim  fetfefimt  fi* 


Cobueoiciitia  ii.  cotjitr^i^^iiumA 

DecontraSH  PerprpcHfato^^ 

remcelebratoi 


V 


Ndccimocandcm  conuc* 
niunc  cocrattus,  quia  om- 
iies  pcc  procuracorcm  cc- 
lebtari  poifun  Ci  in  quo  etia 
\  teftamcnris  diflfertmt,  qoord  okH- 
nacio  procuracori  committi  neqott» 
quiano  dcbentabalicnoarbitriopcn- 
dcrc,  fcd  ccrca  ipfius  tcftaniis  mcntc 
&  diipolictone  firma  clfc,  oportcr, 
'*  '       Z  i.illa 
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t  iUa  inlUnitio.  £  de  fazredib.  infU-  niinn.tf  .communetn  etiani  ttadit  nlijs 

tuend.  quanquam  legib.  Taurinis.ju  ciracis  Valarc.conf.^S.num.  4  toit).i. 

eum  fcqucncib.  pcrminum  cxcct,  Quem  ica  dcmum  proccdcrc,  cicifti- 

poffe  quem  >  ceftamcncum  fibi  con-  aanc  communiccr  Dodor.  cx  Co> 

dere  t  alceri  mandare.  Quod  aduer-  uar.  dift.  nuiner.  10.  ii  ceftacor  vr^nit 

ius  coninittrieft  httis  (tMS»  tegultt  ?etbirarbitriam  bdnt  viti  iteportaa- 

clfe  «Ihicl^lfties  orades  ibidem  ag-  tibas.  Et  idem  erit>fi  vetba  ainbigtui 

iibfoitnttfediinciiim  Coft.  in  6ap.  fi  fint,itavt  necliberse  voliinraris  arbi- 

pater*  i.part.  trerb.  pauperes,  num.7.  triumcbre  (ignificent,  nec  boni  viri 

dcteftamcnc.  libr.6.vbi,hoc  clarifsi-  arbitrium  ^  indubio  enim,tam  vt  dif- 

mum  cfteidixiCi  ccfl  SpinusSalman-  po(itip  ccftacoris  fuftincaiur ,  quam 

ticcnds  do£tor  in  fpecui.  teftamen-  pixcaufa;  Cauore,  de  boni  viri  arbi- 

tor.  gloiTf  .pnncipal.ex  tinm0t.a.  la»  tiio  verbaenint  accipicnda,  vr  krip- 

cifiimi&  dii^ni^,  an  iti^e  v^cstcom-  fimus  in  eommennit.  Li.Cod.  de  d^. 

inffiiodeEKtf^ddproalio  ccftamen-  crofand.  ecclef  6.  patt  §,t.  vbi  do 

10»  vbi,  poft  negatiuae  parcis  funda-  '  difpoficione  in  akerius  arbitdam 

mcnca  addufta,  numcr  7-  &  8.  affir-  commilTa  lat^  cgimus .  Siue  autern 

maciuam  verifsimam  dlxic,  in  cuius  prxdidus  Innoc.  &communis  inccl- 

comprobacioncm  numcr.9.  cum  fc-  lcflus  ad  di<^.cap,cum  cibi,  fiuc  alius 

q.ucncib.  ihducic ,  cap*  cum  dbi  >  de  magis  placcac »  falua  fcmpcr  mancrc 

ceibciient..  tc  futtee&itt^  deinde  ck  deMt  proiMCi6ima  &  teftpdfsima 

num.  15;  eandecn  (ententiam ptoba-  iuris  ciuilis  conclnfio/^aMfiroprij 

tehititiir  excmplo'aiatdmoni),ele*'  teftamend  ordinatibcommictialtetl 

•dionis  ccclcfiaftics  ,  adceptacionis  non  poceft,qusetiam  Pontifieio  iu- 

bcncficij ,  iuramcnti  caiumniac,  &fi-  re  cencnda  cft  ,  quo  cam  exprcfsc 

niilium,  qux  a  libcra  animi  volunca-  non  iegimus  abrogacam ,  nec  dc  leui 

tc  pcn^ese,  cqnftac,  &tamen  eorum  induccnda  cft  talis  abrogacio  >  iuxca 

geftio,  U  executio  poteft  alijs  com-  c.i*denou.opcr.  nnndac;    cdm  cx* 

mitd,  vc  plnribus  telatis  probac  idcm  pediat>deelc)d.lib.d. 

Authot  ex  dift.  Qumet.  15.  vi«|ttd  ).   Qaod  vet6  ^net  ad  matri* 

wih6,  monium  ,  iuramemum »  &  alia  qust 

1.    Quibus  camen  nonobftanti-  pcndenra  iibera  animi  voluntate, 

busoommunis  fenccncia  cft  ampic-  camcnper  aliumprocutacorio  nomi- 

&eoda  ;  &  quodaccinet  ad  di^cap.  nc  gcripoftunc,coofideranda  cft  dif- 

ciim  ubi ,  commnnicet  mcelligituc  fetencic  radp  ibter  ha;o  >  &  tcfta-  * 

cumInhoc.ibidebonotnmdil^ti^.  'mentaiias  diijKifidones  iincef  qos 

tione  altenns  difpofidoni  per  ccfta-  'non  vna  cancum  ,  fed  plutes  aftig- 

CQtem  commlfta  ,  vc  commidarius  nari  pofruncdilfcrenci^racionesjpri- 

ille,  nudus  hxrcs  rcpucecur  bona  ih  ma  colligitur  cx  glofli'.  in  did.  I.  illa 

pias  caufas  diftributurusj  quem  in-  inftitutio.ff.  de  hacredib.  inftituend. 

cclle6lum ,  communem  dicic  Couar.  vbi  rarioncm  aisignans  ad  Veceruin 

ibi  num^r.io.  8r  poftaliosabeo  te-  dccrecum  de  qiio  ibi,  quo  ftatue- 

latw  inteile£bis  iftom  magis  probat  raht  >  teftaih^totian  iara  ipfa  pec 

'nhhief.ix.ih  fin.  &  communem  Le-  fe Hirma  eftls oportete  «  noli  ekalie* 

gfftarum  ,  ac  Canoniftarum  cradit  no  arbitrio  pendere  ;         ,  in-  . 

C]ar.io^,teftamentum»  quiBiUon.tf,  qoia  *  vailr  mfM  ilt  $Uemtm  mtH' 
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fiiUtet  ^  fidtMtre  di  rehus  in  cum  ca- 
fum  ,  (jHd  fnt.  fntHT*.  mn  ftn:.  Quain 
glofF.  racioncm  cxplicauimus  d\6t, 
1.  I.  6.  parc.  §.  i.  U  rccuqduoi^eam 
iunda  expiiouioiie(Uqisaibitin«tiii*> 
licfts  apparec  differentuc  cacio  in  ca- 
ia  propDficotoccfcoftameatariasdir- 
{>oiidonesy  aealias  qux  iure  proprio 
cuique  compecunc.  Sccundaracio  ad 
rcflacorum  ipforura ,  ac  ccftamcnto-' 
rum  fauorcm  pcrcincc  j  fi  cnim  pcr 
procuracorcm  ficri  poflencccftamen«* 
ta,  ficpeevenire  poflTeCsTt,  proeora-v 
toie  non  exeqaeme  mandacuni ,  aot 
non  fidelicer  exequencetinccftaci  ma- 
•lierenr,qui  ceftamencicondcndi  po- 
.  teftatcm  habcbanc  ,  auc  dc  rcbus  eo^ 
'  ram  aliccr  crdinaiccur  ,  quam  ip(i 
VoluifTecc,  in  quo  vloma;  voluncacis 
ios  &  fttbftancia  Icderecar  j  qu£  ra^ 
cio  ceflat  in  adibas  tnter  Tiooff  cc!e- 
^ratis;ideiradi  nonmlrum  fi  hi  per 
.  jlrortiracotcm  cxpcdirilc^itimc  pof- 
"iinr,  illi  vcro  non.  Dcniquc,  jiotum 
omnibii.*;  cft  ,  maiorem  in  condciidis 
teftamcncis  [olcnnicatcm  requirt,  6c 
tAnpliorem  numeram  ceftium ,  quach 
in  contra^uum  ccbbAitione,&  aftt- , 
litisalijs  intcr  viuos ;  cuius  rei  nulla 
alla  ratio  cft  ,  quam  vt  doli ,  &;  fald- 
•tacis  occafio  obuiccur,  cui  magis  lub- 
jaccnc  mortuorum  difpoficioncs  , 
quam  viuoruni}  dc  quo  fcripfimus  iu 
^commentar.di^  l«t.in  inic.  a.parc^  8e 
lucc  racio  fuadebat>  cciam ,  vt  licet 
'Jaftus  iotet  vioosgerendi.per  procn^ 
racorcmgcri  commodc  poffenr.non 
^  pofrent  camcn  vlcimac  voluntatis  dil- 
poiitioncs  ,  vt  vbi  maius  vcrtcbatur 
periculum.caucius  prouuicrctnr. 

4.   TancaiiauCem  ^eft  ma&dati  vis 
ad  cdebrandoscb^mi^s.  vt«ecfi 
mandatorc  rcuocettfrv  &detndevir* 
cutc  iilius  ceiebreturcontratSlus  maif- 
daurio  U  iecamcoocrahcnte  dece- 


nooanone  non  ccrcioratis  ,  teneai 
concra^^us.L  (i  mandalTcm.  ftl  man^ 
dat.  clcm.  vnic.  dercnunciac.cap.  cx 
partcdccani,  de  rcfcript.  &  probanc 
omncs  qui  tcncnc  ,  fpccialc  circ  iri 
^matrimonio  per  procuracorem  cele-^ 
jbratOyVtnon  Vtdeatretiocacoproctt- 
tacote  tnce  celebraciottem  illios,ptil 
procuracor  ipfe,  .&is>  eandj  cum  quo 
auc  qua  matrimonium  Gontrahicur^ 
mandatircuocationcm  ignorcnt  j  dc 
quoeftcex.cxprciius  m  cap.-Hnal.  ia 
fin.  de  procuracor.  libr.  6.  quem  fin- 
galaremrepucat  FeUn.in  rabr.itiinii 
€.  dc  fponfalib.  &  id  inmatrimonio 
^ectaLeeife»  dixic  Innoc.  in  cap  iu-  ' 
ucnis,  num.5.  cod.  ticu!.  ?c  co  rchito 
Barr.in  Auth.  de  nupc.  m  finc  prin- 
cip.  collac.4.gloir.in  di^.cap.tinal.  &: 
iiidt£l.  clcm«vnic.  &alij  quosreferr» 
fieicqoicur  Thom.  Sanch.de  macct<* 
mon  Jib.  a.  difputat.  Xf.  nam.tf.  com.f  ^ 
vbi  fpecialitacistationem  afsignaC}  6£ 
ampfiac  num.S.com  rcbris  ab  co,  vc 
proccdat  cciam  fi  luramcntutn  prjc- 
*cc(si(Ict  dc  non  rcuoVsando  manda- 
co,ccncbic  cnim  rcuocatio  ,  &  matri- 
moniom  non  (abfiftet «  quanuis  re- 
oocans,perittrij  reus  fit  |  fic  glofildi^ 
.cap.finai.verb.reuocacp$,quam  com- 
mendanccicati  a  Couar.communcmi 
cradentc,  &illam  fccuto  ,  dc  Iponf.i- 
lib.i.part,  cap.4.  in  init.  num  10.  vbi* 
num.fcquenci  ampliac  ctiam  in  caci- 
ca  reuoctftione  mandaci,  excmpliti. 
cans  vt  ibi-  per  eura ,  (eqnitor  Sanch« 
camcicacis  ab  co  ^h^.  ioco  num.  to, 
poftomncs  Rebeli.  de  obligatioo.  li 

parc.lib.z.qn.Tft.v'i"'fi'ia'- 

Sed  quod  attincc  ad  difrcicu- 
tia:  rationcm  intcr  manduum-  ad 
macrimo'tiium,  &  ad  concradusalios, 
dicendom  pocotftndoiure  neccon> 
tradus  aitos  valcre  dcbniirc  riruociico 
mandaio ,  quanuis  mandaiarius  ,  82 
alter)  conciahcns  de  rcuocatione  ig- 
.  Z  a  <  nari 
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tiari  OoRtraxiflcnt  i  emnibus  cnim 
oonuenit  ratio  (criptaad  matrimonij 
cafum  in.d.c.final.infin.  vbi  dicitur» 
{natcimonium  noii  valcrc  rcuooito 
AEocantorc  ,  quiadtioic  oottrealks 
«ne  qM  ^nnicatem  hftbecefieqaici 
qa«  mio  alijs  qaoqoe  toaaeoic. 
<So9traftibui5 »  adquorumoelebrado. 
nem  vtriusquc  partis  Tcquiriturcon- 
(cnfus  ;  xquitatis  tamcn  caufa  inda- 
&um  cil ,  vcoontra^lus  valercnc  pro- 
ptcr  iuilam  ignoraatic  cau(am  ^  ad 
quam  zquicateni  refpexit  tex.in  non 
difsimili  fpecie  in  kem  (i  adhaCi 
'  verfiGiil.Sedvtilicacis>  inftic.de  min- 
dac. 

Et  hxcquidcm  a:quitas  in  matri- 
monij  caufa  locum  fibi  non  vendica- 
bac  >  imo  ipiquitas  inde  refultarec 
propter  oiala  roalca  qus  ex  inoitis 
nupcijf  noa  tar6  requuntur.e.requi- 
IGait^m  nocar.ibid.cxtr.  dorponuK 
•  &  innuic  ccx.  in d.c.  final. ibi ,  frtpttr 
mdgnum  quod  (x  fi£li>  fdm  grdue  pojpt 
fericulumimmmere.  Syimmzcrgo  ratio 
poftulabac,  vc  fummum  ius  in  macri* 
monij  caoGt  femarecur.  Propjcerqua 
eciam  eanlamfpecialia  atiacfaiduntar 


6.    Pcrprocuratorcm  ctiam  fpe- 
cialc  ad  id  mandaium  habentcm  iu- 
ramcntum  prxftari  poccft,  vcprobac 
tex.  in  cap.  final.  de  iuram.  calumn. 
Iibi2if.i4>i,  &  in  Lqai-boaa.$.fi  alieno 
tf.de  damn.infeft.  recepci6imam  fi« 
cfle  omniom  fentendam  t  nafidic  Co- 
«ar.in  cap.quanuis  padumi.part.^.  5*. 
num.8.dc  pad.  lib.  ^  quam  fcquituc 
Azorcommuncm  ctiam  apud  Pon- 
cifidj  iuris  Inccrpreces  teftacus  lib. 
ti.in(Hcut.moral.cap.7.  vcrficul.De« 
cimotertid  qucritiir)  tom.  1.  Stuur.da 
lUl^n.tom.a.  cradac  f  •  Iib.a.e8p. 
51.  cx  num.5.  vbi  iHmi.^.  argumento 
cius  quod  in  matrimonio  tradicur^ 
probar,qu6d  ,  fi  antcquam  procura- 
Coriurcc,  dominus  rcuocec  manda- 
tuxn  ,  quanufs  in  proouracoris  noct* 
ciam  non  veniat  Teuooa[tio»nonobU<« 
gabicur  propria  obligatiene  iorame- 
ti  i  atquc  ita  fentit  >  quod  vi  concm^ 
dus  obligabitur,  &  ccnebitur  (cruare^ 
promiiTa,  iuxca  id  quod  diximus  do 
rcuocacionc  procuracoris  ad  ooncra- 
&us  ordinati. 

7.  Sed.cunc  dobiam  eric,  quid 
fit  dicendum ,  fi  cootmdus  calis  fir» 


in  procaiacore  sd  illud  concrahendu  .  qui  linc  iuramcnco  non  valeaCf  fi 


conftituco,  nqpipe,  vt  fpeeiaJe  ad  id 
habcat  mandatum,&  fubftitucrenon 
polsit,  nifi  fpccialitcrid  fibi  commic- 
*Cacur,vcrumquedicic  ccx.in  di£t. cap. 
final.dc  procuracorib.Iib.  6.sh\  glofia 
ycrb.fpcciale,infin.  rcquiricq^uddin 
roandaco  (peeialss  fle  cerca  cxpnma* 
tat  pcrfona ,  pcr  L  generali. ff.  de  rit. 
nuptiar.  &  cft  communts  omnium 
{ccundum  Couar.di6t.cap.4.  in  inic. 
•  numcr.  8.  &  pluribus  cicacis  cradic 
Sanch.di&.difputac.i  i.num.4.vbi  de- 
eUurat  cum  Angel.in  (amm.verb.ma- 
trimontum.t.  n!im.if.  fiiffieere ,  fi 
'eerta  illa  per(bna  ore  cenus ,  vcl  per 
litcras  extia  mandacom  ipfam  expti- 
inacur. 


cnim  iuramenci  tobur  &  vircus  re* 
mouetur  ab  eopropter  mandati  re- 
uocationcm  ,  vidctur,  quod  ncc  vl 
concrad^us  reuocans  ceneatur.  Puto 
umen»  quod  cenebitur  taaqusim  ex 
cooctadu  inre  volido  propcer  adhi' 
hicum  iocamemom ,  8e  mandati  re* 
oocacio  hoc  cantiim  operabicoff » n» 
fi  non  impleat,non  mancatreus  per- 
iurij  I  ctenim  iuramentum  in  cafu. 
ifto  adhibctur  pro  folennitacc  iu- 
re  requifica  ad  validitatem .  concra- 
^os ,  ad  qoem  prdinator  procarator 
coro  fiKolcace  ioiandi|  acqne  lta,ficat 
tenerctor  dominos  qoanois  manda* 
tum  rciiocarer,  fi  procuraror,  &  fccfl 
ooncrahcns^dc  reuocationc  non  ctt- 

tiorati. 
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rrtrrati  ,  vituico  raandaci  cclcbrarcntr 
cuacractum  iolcnnicaco  aiiji  loctfrue- 
ntcncc  •  pro  lUiiis  •validitt^e  f  eqaiduiL 

'  taf£:adtaibitt/o|eatiitatt<ionai|enct 
aiqapll  ■HMdtmnrdylit  ,  tanqa4m 
td  nccefiariam  confnidhtt  kAeialkUri 
tt:m^encbicur,ab/(}uc  criminctamcn 
*  pcriuri;  fi  non  io^plcai.ficuc  cucnirci 
in  coi)ucntionibuiali)s  ^  procuraco-^ 

•f  c  iuraciSjfccunducn  rcnccnciaa\  Suar< 

8.  Vocumetiam  perprocdratd' 
tem  ficri  poHc  ,  idcm  Auchor  cradir 
d.z.tom  crad.tf.  lib.^.cap.s^.  nu  final. 
lccutus  Architiiac.in  cJcicndum.aj. 
quxl^.i.  contiagloli'.  i.  ibi,  quam  fe- 
quicuribid.Turrecrem.  Quaopinio- 
ne  recenca,  l£anteqa4m  votum  fiac 
procuiracore  •  teuooecur  nlalidacvrcrtv 
qaanuis  illevoci  ignarus.voucac.vocii 
Don  tcncbic  ;  idvjuc  (ine  dubio  cft 
'multo  magis ,  qu.am  in  ca(i[>us  lup. 
di<5tisvtum,  quia  Dcus  ncmincm  fibi 
•  vulc  obligan  ipuicum ,  cum  qi^u,  ecQ 
proenracor  facalctcis  fi^  ooromiflie 
fCttOGationem  ignorct  ..illa  camea 
Deum»  cum  qao  inFoto*  agitiir»  non 
lacuit ,  nec  latcre  pocuit ;  acque  ttai 
apcius  dicetor,quae(lioncm  de  rcud- 
cacione  mandaci  non  txoca  procura- 
tocifOec  quj  cumtUo  tontrahitjvoco 
Don  pofTe  applicari* 

•9;  Quannis:aatem  ▼ocomttam 
feide*qn£m  per(onaIe,per  alium  alce. 
fiusnominedetllius  confcnfu  &mA- 
daco  ficpi  pofsir  ,  implcricamen  pcr- 
ionalc  vocum  per  alium  nequic,quan- 
doqui  vouic,implcrcppr  fo  poccfl,vc 
tcadic  Innoc^in  cltccc,  in  princip.  de 
fi^oc.  Fraei(b.Saar.deRcHgion.i.com. 
tca£t^.lib.4.cap.io.  vecficul.Hmo  (e- 
quicurprimo;  perfc  implerc  nd 
^oceft» pcr  alium  implcrc  non  ccnc- 
fur  pcrmnalc  vocum  ,  vctradit  idcm 
Auchor  ioco  cicacp  ,  vccricul.  Dico 
«igo  pcim6,&:  aicj  quod  edcofnnuB- 


nisThcologorum  rcntentm  In  4.difb*  . 
^8.Vudc,qui  iciunarc  vomtaliquibuff 
diebus  ,iciuii^re>  tpic  dcbct,&:  noix 
alius  proeo»ad  voci  impfeiiipQcomy^ 

^ j&  iet^naRT  noQ-  poseft-r Ibxciffii* 
ttiffieoeenefcufaUMD  fiibiEOgare  qtif 
iHiuf  «ominc  iciunet  •,  quod  in  vocis 
realibus,qu2  coramuniccr  pcralios' 
io^pleii  folcoc ,  fccus  ,  vc  cradie 
Azorinftitttcton  moraLlib. ii.cap.if, 
qbxfti  i6. 1.  parc»  Sicac*euam  iaoi»* 
menutis  confieisid^  qoia  perlbnaleni 
cxigifc  prarfenciam .  per  auam  alceciiio  . 
ilominc  fierineqiitcL  quem  p^niccc» 
in  princ.  &  ibi  gloll'  vcrb. peunua*^ 
ciora,de  Dzniccnc.  diftin£^.i, 

lo.  Nececiam  fpiiicualis  cogna-^ 
ciotQ  Acrofoote  pcr  procnratoreni 
4$ontrahipoteft,vt  cenet  loan.  Andr^  s 
jn  rcgul.  poceft  quis  per  alium  ,dd. 
reguKidr.Hb  ^.Barc.in  l.Gallus  ^  for.. 
fitan.in  fin.ff.dclibcr.&:  pofthum.vbi 
aic,icaccncrc  Canont(las;«!^ ifcie^oa 
defioceooctafiura  ceocncor,;^quo9ie- 
qtticfit  Abb.  iti  d.  veolens,  nunri.^.do 
«ogoac.  rpirlcnal.  hco  cttnen  opinio  ' 
ve^ior  vid^cur  »4)rdpcereA  quod 
talcm  cngnationciT^  contrahcndamK 
vlcra  conrenfum  rcquiricur  aftus  pcr» 
ionalis  ,  fcu  corporalis  ,  nempc  ,  vc 
bapiizacus  a  ptccino  cangacuc .  £c 
idtm  eft  iff  aoihNS  altjs  ad  qaoruni 
esci^itioDem  i  ^ltra  agentts  conieil* 
fum^fadum  aliquod  corporalirdqai- 
ricurf  Teu  przfcncia  illius,  vc  cradic 
Barr.d.^  foriitan,  nu.final.  ita.neque 
adoptio  ,  ncquc  ariogatio  pcr  aliuni 
agi  potcft.i.po^  motccm.^.fiaal.iT.de 
adopcioAib.vbiglofraliosi}itiiiesct-  / 
{uscongic.  QgiDasaddicacjorameii* 
curo,  cttm  \6x  reqnirit  >  miodptopria 
manu  praiftctur,  quoca/u  pcr  procu. 
ratorcm  ctiam  fpccialc  adTd  mand»- 
tum  habentcm  praiftan  non  poteric,» 
c.fi  vcro.^  dc  fcntcnt.  cx.  omunicac* 
qatm  fit  iQtelligit  Feliniin  cliccct, 
Z  I  colat 
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d  c.quanuis  pa&um.i.parc.^.f.  nu.$. 
veriicui.  Scd  il  lex^feguicut  Azoi  d* 
Ub.n.cc.y.iiiiui. 


II*  Kagalancffr^eigojoegottaqi»^ 
ptr  Iflt^quisi&accepoteft,  poceftf^ec 
proairarcorem  expedtre  i.i.  ^.Tfus.ff. 
dc  procurator.  vbi  gloflT.  pro  rcguia 
noWf « eguUpotcft  -quis^er  aliumifio 


ftatiltiuiS}  &  difpofttionibus  alijs,ad 
quorumcelcbracionemjipiius  agcn<- 
cit  pffsieiitia  I  <8e-^|»cdoiiidj»  alu|«it 
aftUsrequiricoritEuiaafiiMMaljjf  iora 
|Hroliibiiis.£clueeprp  oonuenientijs 
contra6^trmn  "(atismodo  fint.  Nuno 
gencralcs  quafdam  ae  prscipuas  in- 
<cer  eocidtifcrcocia&aDDedamus. 


c  AP  ii;.  xu. 

Dcgeneralibu5  diifcrentijscoDCra&uuin. 

^iffer^mia  prinuB 
5  V  M  M  A  R  I  A.  . 


Ontrt^HS  Mlif  ,  fene 
aes,  itms  gentium  fitnt ,  gli) 
,  riailis  iMrts;(^frinceps  legem 
■'  '••  fme  ifMP  Mtejl  yqud  fibait» 
fnkHnst  t  m  tmknm*€§ittr*&im 
iJttfHem  ittre ^ntkm^iBirfiduihmf* 
Poteit priMceps  ft^tnere,  ne  iuris  gem- 
tiujn  ffintr4Rus  sbjifuf  certM  *li<ju* 
folenmtute  ceiebrftur ;  exem- 
fitficdtur  Mfad Wfs  in  Ord.  Ub.l.  tit, 
7^'§M&timihUmiitfpfififfiBbA 
'wi  CMfittiitiUdwxprefiu, 


trsihm  dr0g/ve  pet^, 

Dificrentta  prinia. 
7)e  0rigfnecon$raSimm* 


Rima ,  ao  generalis  con- 

cradluum  diffcrcntia,  fpc- 
dat  ad  origincm  corum, 
quam  ponic  noAcr  tcx. 


'quia,ncmpe,  alij,  feu  pcncomnes.iu- 
iis^gcntium  func  t  aiij,  ciutlis  iuris  ;  • 
quod  ^p*  explicaimus.  Cuius  di£FQ- 
rend»  ptnilstmiis  ctfeAiis  <^ft  >  qoia 
prineepsftacuere  non  poc^fttDeiob* 
dici  ffli  aclebrent  contraftiim  aliqofi 
ibregeotium  introdudum.,ncc  enim 
legcm  fcrrcpoccrit  qua  taicmauferat 
facuitatcm  iuic  gcncium  fubdicis  co* 
pccenccm. 

.  1.  Poierit  qoidem  ftflCtiece»fio 
imisgenritim  eontraftos » poca  ,«nif> 
ptio  8C  vendicioilocario  &  condtidiob 
flue  aiius ,  abfque  ecrca  folennitate 

ccicbrctur,  &qu6dn6  valcatilla  pras- 
tcrmtira.Cuiufmodi  apud  noslex  eft 
Ord.  tib.  i.citul.  78.§.t4.  qux  irricac 
fcndiricmcs » 8e  oootmftos  alios « do 
quibos  gabelia  dcbctor,  fi  de  fehitioae 
iliius  non  conftecperfoiobmabofifi^ 
cialibus  adquos  perrinec  expedicam, 
atquc  in  ipfo  cgniradus inilrumcnco 
tranfcriptam.Qux  lex  (vc  hoc  obicet 
anno(cmus)ctim  cxorbicans  fic,aciu- 

ris 
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ris  corre6);ona,loquacurque  inr  con* 
cra£libus  celebracis  per  publica  in> 
ftriimenc»,  fle  addi^ionc^.fob  -hafta 
fiiAas .  tn  unffkmeriK  accipienda, 
9c  nonextirodeturadeontra^^us  pri- 
nata  fcripcnra  vel  finc  ea  geflos » ra- 
mecfi  debica  de  illis  gabella  foluca 
nunquam  fuifTec ,  iuxca  vuigares  cra- 
dictoncidoJega  exorbicance,8e  CQrre-. 
^oria,  ptr  gloiT.  ftilios  in  A«tli«  qoaf 
a^nes.C.dSB  faocDrand.eecle£ 

|.  Poceric,itaqae,  princepsin  re- 
gno  fuo  Gercam  praefcribere  folen- 
nitatem  contraduiiuri  gcntium,qua 
omilTa  non  valcac,  vc  ind.leg.Rcgu 
^apud  nos;eumver6  tncocum  collere 
&abrogare  non  poceric.Quod  pott» 
fit  cirdi  ioris  «uilis  concradNim  s 
quemadmodum  enim  oiuili  lege  ia> 
trodudus  fuic.ita  concraria  alia,quana 
•  quilibct  rcx  in  ruo  regno  condero 
pocericcolli  poccriciuxt^  rcgul.  ccx. 
in  l.nihi^m  nacuralc.fF.de  regul.iur. 
Nic  tone  obftabic  oonHHonis  R^- 
centtornm  ientenci#qoi  contra  An» 
tiqoioresprobanc.6r  cumillis  ego  in 
commencar.  I.i.  C.de  lacrofand.etf. 
clcfjn  prasfac.num.^.non  polfcprin- 
cipcm,aufcrrc  cuiquam  finccaufa  ius 
fuum  camccii  iurc  eiuili  compeccns, 
fioot  nec  oft»  iore  ^enciom  compe- 
tont  1  ReipondetQt  eniih,aliodeflei 
.  pTincipemalitui  ^0$  illi  eompetenc 
'  *  aufcrr^,  aliud,  comonem  legem  eon- 
dere  in  rcipublicx  vcilicacem :  hoc  li- 
ccc,  &r  ad  munus  prinoipis  percincc, 
illud  non ;  fed  &  illud  ex  iuftacaufa 
fi^cete  pfineeps  poceft  t  recondaio 
omnes,qoaB  iufta  caufi^com  commu- 
ni  oommodo,  in  lcgepDodendade- 
e0e  nuiiqoamdebec 

Dij^emia fecunda 

.SVMMARIA; 


1. 


1. 


4' 
& 


6. 

7. 


8. 


COittrtHurulij  nmituti  Cunt^ 
*iif  tUimhMk'  m-tMfe Jk' 
cen0iiiMt$  fMtj^%&Hftirttnn 
'   &  ottmm:utio  ttffertnrih-  dlters 
Feltnan,  tmttrnHllm^  paretnfittit» 
tur. 

7(oud  4pgn*titr  fAtie  &  exflicatit 
neminsttfnm ,  &  innemtnattrum 
tmtrsfftmnt: 
.  ^tttrtitimmttts  d^itmmhtmm  et» 

nentienes  differeiitin  tnnb*Wtdmt»* 

tur  A  T>c£iorif>. 

Ex  contrdiiitus  nominatis  dritnf 
aUio  ah  fffe  eonfehfu  que perficiun- 
tnr  i  tx  inneminatts  'vero,  d  rei  ird" 
d^mittmit  fMimfktntmt  triinr^ 
tulfntdijejltmlitnr  Iw^Mlttm 
emftitf.diferiftmmtit.f^dillit^ 
ex,  deefuaibii  ifuteenfam  immedid^. 
tnm  denotat d.nu.  y  'verftc.  Proefuo. 
RefpondeturtdL  exfUeito.C.de  ref, 
permuldt»    - '  » 

.  Diferentin  itmidimttmim ,  tS^imti- 
'  mnmttmm  ttiutnffnmm  imtiwdB 
receptMfPonti/SeitJmtiktgntti  ntlt 

eHy&eo  ethm  tnrefenitensid  toent 
eff  in  wnominAtis  emmniUmlmt 
onte  im^Umentum. 
Vifimitur  ^utfito^  min  emirs£hht 
imimiiiuuiiitf  iit  indkitftiilSi^nifM 
fr^tmditg  htiiettnr ,  vtmniientiM 
kemMiteri  frtelmUtnn  tt^rtftitita^  ^ 
inverjic.Ego  vero. 
Ante  imflementum  ftnitentut,  bcut 
eH  in  contra^ihus  inntminatis , 
frohdtnr  commtmis  fintentia  tjMOi 
ttmttHkmtlnittefnrttfiuiniflf 
tHt^fmdttrtitdhmfofe  mtt  alttrim 
'fmtii  tnt^emtmnm»  d*  tm»  S.*  ^Hffie^ 
In  contnrium. 

Difcutitur  (fujtfiio,  an  naturtiUs  ohli- 
gAtto  oriiitur  ex  coutra^tbus  inno» 
minatis  ante  tmflementum^  &com'' 
mnnei  inmemetntrnrinrtfitmitnr. 
Stfikitm  mm.iu 

10.  Afi^ 
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II. 


^$  tmifiis,  rgticnem  ejfe^  trsdttnr, 
ijuitv^freque»fes  no»  erdni  yfient 

Jgitur. 

jMJmlriM$it  cStntu^mestjftifieewf 

fenmMtis  mmhffieqntnifVi  & 
iM^mfnMdcanMmhi^tfiamiiitm 

tommunemiibid.  . 
ProbAtur  cum  glof.     conimttffh  iX 
infi4m9Mm(mtteni^wy»t  Mteim^. 
fkmmm^^mtmdkm  tkHgMttMim. 
'mn%^^UrAtm^  vtuUt  tmura-, 
lis  oblig4tifi fine  fjfeihnxf^tiimh, 
^  retentienis  {Mji(l*t. 
K^n  pdnitendi  fsfuUtsin  cm)ntfli- 
.  bus  tnnttmindtis  Mte  implemtmum 
iegiims  ciuiltbut.,  cincejf*,  hdbe*t  hcu 

m fitf^  <«i/rir«/««  tf(^ffamjit  lA\ 
dnuei  tMilmjheiUff  ein^  ktct  m 

tke^tuiiikt  t^dkSte^ffiiii^fffirr 
tnr. 

Leges  civiiespxnttenJi  ficultAtem  i» 
contrABibui  thnontmdits  conceden- 
tes  defcfiuuntnr  >  >  tti^m  in  fen 
mnmttUtiimsbtweretfr^tnat, 
14,  fnkiltm%f^  muU  mftiri  emimt^. 
.  Hgtn  niimfimte  iurisciuiUi  tpttfii' 
ttUUnti  dtjferentia  circM  Im  nattttd 

•  inter  Mid*  fnmeiuitiut  inMtmiB^^ 

•  - 

tdS. 

.  DecUrMttiri  tiuemoe^  virum  fit » ac 
fitu  Utu  po/it,n4tmrMlem  «bUgtuio^ 
W0m  tx  tmtrMSiikut  mmmiiistit 
mtte  impkmentum  triri,  &  iii  ttd» 
m£  iudtcie  bcum  hdbere  ,  temen 
in  eodem  ittMci*  f^mundi fiuiiUA- 
tcm  competere, 

\^in  contraHns  inneminaius.  cum 
mr^tmeittM  ttiehMtm  pMUtimU  /i- 
eubstem  M&h  empeteminf  td'  . 
mittMt. 

JmiemiiiMti  antrM^m^  MSjtife  rti 


16. 


»7 


tumeitfufcifmtjm  itt^: 

^emMmiuminMtMriift » ^  r*i  'f«^'t 
tiMnt  effciuiitMr  ntmimuiy^  <^  ^ 
funt,  in  ^uihus  tbftgMiiMnet  re  e^ 

/rahtdicuntur. 
I S.    Cur  in  ^uibmfdim  conirdClibtu  ebli- 
,      gationes  re  cfitnhi  dtCAnsurJn  aiijs^ 
.    ,<»njenfu,uuMrdmi..  Difmntitn^Mfitf 

.femuir^tt^Mtmi^t,\f. 
fto.*  AtfermnutfettiieeiiUrMffm^itttrei 

tutdiiionem  n^n  mtur  ^60$-^  f  m. 

innominAta  conHcntioeii. 
2^4.    T TAditur,in  eftte  canueniant  centrM- 

^us  tnnemtnati  cum  nomip^tts  ^um" 

tmnMhligat^nttintnttnidnmturtf^ 

ftekatm ,  etimn  tnbitft^rei  tTMifh 

tiene  aSfitntm.  erim 
%%,    ^ieminati  centrMffmenmJnnemi^ 

natis  ommhus  cinuemttne  in  eo,  tjuia 
^     coifenju  emnes.  fiimt  c^braih- 

tur^  .  ;  •  ) 

13.    Enfikatur  lU  .lHffieiiLttem  emftie 

jfitrtr,permntMlt,         ^  - 
«4*  tieiteftrfrA^Min^rHmentMftfb 

emitrMBus  iftnemimui  ceUbramur 
frepter  pibieQMmJinMtMr^t  fifeU'' 

tienem. 

^  £f.    Slipulaiiofubieila  ceniraffaiwno^ 
.  minatofactt  illum  tranftrtiunomi-  - 
Hmtnm » &  fnmttntin  lecm  ntn  eB 
in  ille. 

£f  ^md finmtgim  ekfintimn  tmt» 

tum  nomwe,  cfnof  jtegotium  tan^itt 
^fiipuletur,  an  dr  «d  fr^fenif^  ftpuU- 
tttnis  vtsforrigatur%tbt  tnverfuuU 
Caterun. 

ilS.  GmtrMQmiitMiH  fttiii  etnfiim 

-  I 
Differeori^iecuncli; 

7)e  contraBibus  nomtnatis, 
0^  innominatis* 

1.  SE- 
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io  ^cunda  gcnmlis  diiFeren-    r6itia1ndiiftumeft,vt(ilnta  nncne* 


I.  ^  tia  I  feu  diarfio  concraftoum 
iuris  gcntium,cft  inccr  no- 
minatos,  &  innominacosjqu^  cft  iuro 
celcbris  ac  frcqucns  concra£buum  di' 
uiHo,  quam  pbnic  cex,  capicalisjn  1« 
iorii(geiidom.ff.(ie  pflft.Sc^iioiiiil^. 
iti  diduntur»  qui  noi»  ftant  in  geMill, 


^otia,  quam  vocabula,  vc  aic  Vlpian« 
m  l.^.ft.do  prasraripcverb.Qaa;  racio 
gcncralis  nimis  cft ,  nec  dif^oultaci 
i^cisfaaic ;  dum  cnlm  Vlpian.  aicna^ 
tura  rerum  indudlum  eifc ,  vc  plura 

fccnegotia•  qudoiTocabula^oniie*: 
,  negotijsde  nouo  epcrgcncibuJ^ 


nomine  conuencioi|i^4Mfti>  feo  coii-  qtiarproprio  nomioe  earenc ,  noua  a» 
tradlus ,  fcd  proprium  ac  fpedficum    propria  nomina  ad  plaoicum  ablio- 


nomcn  habcnccxaftionoquam  pa- 
riunt  mutuatum,vCempcio&  vcndi- 
tio,  iocacio     condu^io ,  mucuun^ 
commodacum,fle  alij  }qui,qaiainvfu 
.  populi  &  c6mercio  mquences  erac, 
cercas  habebantti^nes  fub  udltis 
fittmolts  in  albo  prstqris  /oriptas  > 
quas  non  habcbanc  conuencioncs 
alias  quarum  vfus  non  ica  ^equcns 
cracquxad  quatuor  illacapitaredu- 
cuncur,dc  quibus  in  l.nacuraji^i  cum 
fQts  f  $.tf^o  praefeript.  reifiWlfeine 
inpminacorom  ,  &  innomihatorum' 
viar^k^Oyac  dtuifio  flaxicfccunddm 
Ottoman.  in  difpucac.  de  pa<^.  pag*' 
I  z  3.  quem  Nouio^espofte^^c  in  re 
fcquutifunc  a>-%^^ 

Illius  verd  expUGacio  diiplicec  Fe* 
]ieian.ttafl^deoip3Kli^^i«  e.it  nnm. 
4*f«tt  ^•tom*i.vbi  eona4(li£ii^^ 
Jatc  concendiCyiieiiiitiacos  c6tra^us, 
ab  aflianumfuarumformulanomina 
fna  non  accepi(re,fcdpotius  a£bioncs 
ab  illis  dcnominari :  fcd  &  fpccifica 
nomina  ooncra^uum,ance  a^ionum 
fetmolasi  RomanisiDtteatasyScante 
ius  Qniritum,ae  Vrbem  ip&m  oon* 
<iium  9  apud  alias  naciones  nota  & 
vfurpata  pacrio  idiomate  fuifte  ,  ve- 
nufte  probaccandcmqucconcludic, 
diccns  ,  vcram  cfTc  Dodorum  com- 
muncmfcntcntiam,  qu2  aic ,  gcntcs 
auibufdam  eoncraftibus  nominain- 
aidii|e,aKjs'vcr6  non  potoiiTe  impo<« 
nere:  eoios  dioerfitatis  noliamaliam 
sado&em  a6ignac^quam  qaia  nacura. 


minibus  imponi  poife  ;  potuefunc 
quidcmgcncc$,&K.omaniipn  inno- 
roinatis  oonuencionibas*  poftquim 
eas  agnouerunc,  propriaaefpeoifioa 
.nominaimponere:hoeergo  cftquod 
•  qozrimus,  our  hoa  qoodpotueruni^ 
nolacrunti'  Ec  itaapparet,qudd  etini 
FcIician.Ottomaniracioncmfmpro- 
bcc  nuIIajnsdFccti  quam  a^robaco 
pofsimus.         '         "-*?'^:^^iE,  ' 
^     Diio  ergo,  qudd  edm  qusHi 
mus,aor  eonttaAutialif  Dominapro<^ 
pria  ae  /pleifiea  habeant ,  Tude  no* 
minaci  dicaator«alijiiOD«  (eeandiim 
ius  ciuilcRomanorum  quxrimus.nd 
neganccs,qu6dantc  iusipfum  Quiri- 
tum,&  ante  Vrbcm  couditam,  apud 
GracGos,&  nacionesalias,  concradus 
iUos,  quosex  iure  Romanorum  nor^' 
^  'nSnatos  dieimus,  nomina  iam  habe- 
renc  propria  &  eleganua}  quinim6  ' 
innominatis  conoendonibus ,  poft. 
quam  cz  iure  gencium  incrodu^as 
func,  id  contingcre  potuiftec  ,  vC 
apud  gences  alias  proprijs  nominibus 
in  idiomate  fiio  nunonparentnr*  £c 
quanuif  hoe  Ita  eontigiilet  amfc  Vr« 
bcm  condicam,TeJ  poneam,0e  eriam 
hodie  perdurec  apud  excernas  alias 
gentcs,  vtcfinuentiones,  quas  inno- 
minatas  dicimus  ,propri}s  ac  fpccifi- 
cis  nomipibus  dciigncnc,  non  idel^ 
minas  apod  iucis  ciuilit  profisfibreff 
tanquam  liomine  proprio  carenteSf 
inif  omioacx  dicentur.CrediSile  ergo 
eil,RomaniS|  qul  coAuentionesalias 

.  iure 
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ittfofoo  nomii\ibus  proprijs  donauo- 
runt  ,aliasfincnomine  rcccpctunt, 
fmc  tlla:  cx  adlionibus  iuis  in  albo 
praecocis  fccipcis  denominaTcncur , 
iiue  a£tionesexiHis«(neeeiiiin  inhoa 
Tiseft)idica  plfteoifle,veiiqaiji)ilbram 
vfus  inccr  homines  frequcnnor  erac, 
vtita  coucncjpncm  vfibus  finscomo- 
<iifsimam>  &  qua  crcbro  cclcbrarcnr, 
nominc  proprio  defignarcnt,  vc  ali[ 
opiilaDCUC ,  quos  fequtincur  Duarcn. 
Oroic.  in.dt£lil.|ians  gendum ,  in 
.  prino/Connan.  ttb.  5.cdmenur.c.x. 
*'  num  1  rcceptuln  ceftatUr  Menofa.Ub» 
x.do  fu6ec(r.ercat.$.ii.num.49-yc!r- 
(lc  Sed  quaero,plures  rcfcrt  Fclician. 
•  d.cap.i.num.i.&:  ncmtne  citato  tra- 
dicclegantor  Mendo^.dcpad.  lib.5. 
cap.  2.*  num.^.  vet ,  qaiainnominacis 
oonuendooibut  relpefitiail  ( de  hts  ' 
eoim  hio  toquimor )  non  ica  cercam  . 
*  &  zquale  ncgotium  gctitur.vt  in  no- 
ininatiS|in  his  enim  certutftcft  quod 
agitur,quia  vcl  preriuni  inrcrucnicin 
pccunia  numeTaca,qua  rcs  omncs 
SKftimancur,  U  adxqualicatem  reda* 
comQr»li  tf.de  conttahend.empc;  yt 
in  vcndidonibas.  &  locacionibus,  vel 
ex  conucncione  reddtrar  idem  quod 
prxftacur  ,  vtiii  commodaro,  3c  Jc- 
pofico,vcl  tancundcm  eiufdcm  gcnc- 
ii$jpondcris»feu  mcnlur^,  vcin  mu- 
CUQ :  at  verd  in  contra&ibus  innomi- 
natis  non  ica  certum  8c  ex  vcraque 
par  ce  iequale  eft ,  qao4  in  connendo- 
neoidedueicur;  vel  enimpromicticur 
res  pro  re  ,  vcl  faclum  pro  faftd ,  vcl 
res  pro  fado,  vc!  cconcra  j  in  quil)us 
non  ea  certicudo  &  xqualicas  verfa- 
.  tur,quae  in  concra£tibus-  nominaris 
repericurtcx  *qoo  hi  ccrct,  iili,  ioccrti 
dficuncar  Ixerti  condiftio,  ibi)  fiut  ex 
terU  tMtfA^n  petdtur^fiueex  tncertOy  ft.  • 
liccrt.perat.l.i.$.dcl>icum.fF,dcc6ft  c. 
.  pecun.l.fe  vno.ff.dc  acccptilat. 
ergocoacc^^u$«vcinccrcoij  &in^o- 


luHit.^sr-  iur.  2,p. 

pulo  minus  frcqucntcs  ,  debilcs,  finc 
adionc,&  nommc  proprio.iuris  pru- 
denccs.rcliqucrunc,  quos  idcicco  in.- 
nominacos  dicimus. 

5.  MulcaB  func  aucem  .'differfdjr, 
prcter  faanc  qoc  ad  nomen  pcrti- 
ner,interhos,  &  illos,  quasvkraOc- 
dinarios  in  did.  1.  iuris  gentium  » 
&  in.did.  l.naturalis ,  latc  proCcqui- 
cur  Bcrengar.  in  1.  pa6ta  conuenca  ' 
oap.  3.  e\  num.  82,.  verileul.  Difte* 
ruot  ,com  num.feqoendb.ff.de  con^ 
trahend.  eropt.  Mencl|«do  fnteefll 
crcat.d.  f  1  z.  num.4;.Goni.a*tom.O; 
S.Mcndoc.  d.  lib.  j.c.i.cx  num.  y.S£ 
poft  eos  Fcltcian>djib.ix.a>xxnum. 
dccim.tom.i. 

4    Inccc  alia  vcro  prscipuc  difte« 
ront',  quiaincontraftibus  nominads 
ex  ipfo  confcnfu  quo  pcrficiuntor, 
oritur  a^O|in.innominatis  vero  anco 
reitraditionem,vel        innplemen- - 
tum  |non  oritur  j  tradit  Tulch.  praft. ' 
concluf.  iur.  tom.i.  concluf.  99 8. lir. 
C.num.4.MantiG.de  tacit.&  ambig. 
conuentionib.  lib.  1.  ticul.  8.  num.  9. . 
verficSed  quaerec  aliquts,  tom.  i.pric- 
ftantifsimi  duo  patres »  S.E.R.  oon- 
focij  Cardinaies;  &  ita  eftcommonis' 
&  frcquens  concliino,  ctfi  Gom.d.t, 
tom.c.8.  nurri.i.  veriicul.Ex  quo  in- 
fcrcur,  tradidcrit.in  his  obligationcm 
&  •adionem  ori{i  ex  ipfo  pa^lo  &C 
conucntione  parciam » non  ver6  ex 
rci  traditionc.  CiTci  qued  notandum 
eft,  Gomes.fenrufn  nonefle»  vt  ex 
innominato  concr.nftij-  antc  rci  tra- 
duioncm  comperjt  aclio  ,  id  cnim 
apeitc  repugn.ic  ccxcui,quem  alle- 
gac ,  in.t.  cxplacico.C.detcc.pcrtnu- 
tat.de  commani  omninm  fencendsr» 
fed  vult  dicere,qa6d  cradidpoeie- 
cuta  adio  compctat ,  quatancea  non 
compctcbat.orta  tamcn  h6  cx  ipfa 
rci  rradicione  ,  fed  ex  priccdcnte 
patto.  Ad  quod  inducic  ccx.  in.  d.l. 
•'.  •     *  cx 
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ex  ifllctto>dam  lU(,£iv  ^»ni§  ftrmiA* 

wem  €9mfetere:({^A(i  i  ooncrino  renfii 
pfobec  ,  re  poftca  recuca ,  a£lionent 
orin  cx  prasccdcnte  pado  ,  vbi  glofl! 
verb.  mlU  re  %  in  inicto  idem  allerict 
diceds»  mantfefi^  probaci  eickex.  ibi* 
tk  tt  d.l.toKis  gAnkliim»  in  ycHic.Sed 
ecfiin  aliumiinfin.  < 

.  y.  Scd  huio  fenCencix  nimis  oIh 
ftac  cex.in  l.i.  verficul.  Iccmemprio, 
£f.  de  rcc.  pcrmut.  vbi  lurirconfulc. 
Termutttt»  Mtem,  inquic ,  ex  re  /raJiu 
imiiapi  syiigAtieni  btMbetffi.  ergo  ini- 
liom  obligaciotiis  tire  kf jlditalnoipic^ 
ntufifeOQr.olar^  atc,  (9cofed«&,obJi« 

'.   gacio  ipfa  pocius  ad  teiccaditfOiieffl^ 
quamadpadlum  leu  COhueiitionem 
referri  dcbeC.  Pro  quo  ponderanda 
e(ldi^io,rx,  de  quaibi,  qux  caufam 
proximam  U  immcdiacam  denocaci 
vtnocanc  Doddr.in  Ixo  cempOre.(« 
final.CdepeGuUfie  th  Lnbnditbium» 
vbi  laChum.ij.C.dc  lcgib.  Dcc.fn  U 
i.num  1'J.ff.dc  iurifdid.  omn.  iud.K 
in  Auth.ii  quls  in  aliquo.num.i.C.dd 
cdend.&  in  conf.yj^.in  inclytaciui- 
catCy  nu.^.  conuenicquod  de  didio* 
ne  cadera  nocatlt  BarC.&  Oodor.  iil 
cex.  noftro  in  initid « <|li^d  •  fciliceri 
prlndpium  ccmpofisdenota^  acde- 
rique  conducic  vera  8^  apudbonoi 
Auchores  rcccpta  ciufdcm  diftionis 
fignificatio  dc  qua  Tiraq.  dc  rctr^ 
lignag  $.i.gloir.ii.num.^4. fecundum 
quam,  qui  dicic,  eire  tradicaobliga- 

.  lioaemofifiiitc&ntraftibiislmiomi- 
iiatiSiVtiqtte,eam,i  pa^o  ac  coriuen. 
Cionequa;praece%t,e}tcludic.  Quem 
fenfumconfirmant  vcrba  Paul.  quaS 
fcquuntur  in  d.  vcrfic.  Itcmcroptio. 
€c  deniqueidcm  comprobat  obhga- 
Cionis  dcfinicio ,  quaf  rccundiim  Im- 
petaciiiprinii.  inftit.de  obligationib. 
'  eft  iuris  vinculuffl  quo  ncccfsicacd 
aftringimuf  iJicuittfret  |oiuends'iia 


hiDiB  eliim  obligacibhis  fikbftattii4  ed» 
fiftit,  vtaiiquemiieeefsiiiteobftrtn- 
gic  addalidum'afiquid,Vci  &ciehdu> 
vd  prafftandiittt»  1. 5.  in  prihcip.fF,  do  • 
obhgat.&  adl,  Porr6,in  contradibus 
innominaCis  calevinculum  Se  ncccf» 
ficasancercittadttioncm^feu  fa^tiim. 
fil«mentum  lioft  teperitur,ci&m  lidti 
intefimpaenitehtia  cuiqueflt,VtlliceB 
bmnes  oottftat,&  pet  cbniequehs,iil 
illis  ex  confcnfu  pracccdcnce,  qui  hu. 
iufocmodi  vinculum  non  prd^ftac  j 
obligatio  fic  adio  lodc  oiunoti  pro* 
ccdic. 

tf.  Kec  c6litririiim  probikt  iLUit 
|>Iacico|  prim6  enim  relpondetur, 

qu6d,et(i  in  iure  freqneni  ac  regula- 
refit  arguraencum  a  contrario  (enfu* 
l.i.     huius  rci ,  li.  dc  offic.eiuscui 
mandat.cft  lurildift.  I  quitcftamcnco 
$.mulier,iF.  de  ccilameoc.  cu  alijs  pcr 
£oemrd.in  topicis  iuris,Ioc.ieontra«' 
tio  fcnfothon  tameti  procedit»  qoati-  . 
do  inde  refujcat  pranns  inccllc£lus, 
vcl  contra  leges  alias.vc  nbcatur  in  I. 
conucnticulam.C.dc  cpifcop.&  clc* 
ric.  &  in  I.ncmo.C. dc  iurifdift.  omni 
iud.nocacgioiT.in  dcm.t.  vccb.obfcr- 
uare.deibiitentiexGomiiUmicfie  in  d 
figniHcaili,de  fi>r.c6mpeteni.&  itt  c* 
qaancodcvfurtbonus  teicfle  ibi  Abb« 
in  c.i  nobis,  in  a.  dc  fentenc.  excom- 
munisaC.  Vcl  etiam  rcfpodcri  poccft, 
fi  argumencum  acocrario  fcniu  fumi  - 
debeaccx  di^'1*  cxpiacico,  illudooti 
condddere ,  Hec  probatc  ^  re  fdodt* 
aftioHem  tompetete  ex  placite  pet-» 
mucattoni5,<|uasic)t  ipfo  permtttati4»<^ 
his  plasito  ortam.fcdquasiortamcit     .  . 
pa<Sto  rci  tradicionc  vcftito ;  &  fic  ptt 
argumcncum  a  contrario  fcnfupro- 
bacceX.re  fccuta  compctcrc  adion^, 
itoa  Vc  ex  hudo  pcrniucatiohis  pa^o 
ortam ,  ied  v(  rel  ttadiCitf ne  vefticd  | 
cjuod  in  fenfu  dite^o  probat  tcx.  igl 
d.linris  gedtitf mi  vetfi6iil.Sed  e  t  fi  i  n 

aitum^ 
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^onfiift  vbi ,  loqucns-  in  conucntio- 
nibns,  in  quibus  fubcH:  cauia  obliga- 
tionis.quod  in  innominatis  cxcm- 
pliitcat,.intie  prsfcaptis  vetbis^^io- 
ncm  na(5:\4)r^bai. ... 
Diceiidain,  itai|fi^#,cotitra/(li:|nt 
nuiio  partiuin  ^tifenrtt  cele^ 
brari  &  effici,  ift  quo  conucnit  cun\ 
nominatts  iuris  gcntium  conucn- 
lionibus  »  fed  talcm  contraftum  ad 
ob!igationcm  &c  aclioncm  produ- 
ccndam  non  fufKcere  donec  caufa 
ttlius  rob(tc,ideft,rci  cradirio,  aut  h&\ 
itnplemencttoi,  qoa  fiibfiftentc  cauO, 
oticttt  adio  >  non  tatnen  vc  a  nada  . 
conuenttonc  cxorta. 

7    Ec  tioo  quidcm  proccdic  nnn 
Ciuili  tintum ,  (cd  ctiam  PontiticiQ 
iurc}  quO|lcgcs  ciailcs  de  innomina^ 
Cis  contrjidibos  Ipquentesi  abrogarae 
nonreperiuntur;  &  ideo,iure  iUo,x- 
quc  vt  ciuili.pxnicenclxlocuscric,  in 
connaflibus  innominatis,  vt  tcnec 
Roman.ia  1  li  pcGuni3m,num.  S.fF.dc 
condi«5t.ob  caui  Bcro.conl.184.rtum. 
ii.lib.i.  dicpns,  cflc  cx  mente  Barc.8£ 
'oinnium,&  pluribuscontendicMcn- 
ch.de  fucccfn  creat.^  11.  ex  nntti.4^« 
cum  rcqucntib.&  Padill  in  1.  natura- 
lis  .^.&:  tiquidem>num.i8.  iT.  dcprx- 
fcripc.vcrb.qui,  communcm  fcnccn- 
tiam  prohac  partc  t  lfc,  non  duhitatj 
rcfcrt,&  rcquitur  Guticrr.cra£^.dc  iu- 
f  atti.  CDnfirtnat  j.part.c.  ^y.num.i.  ^t- 
fi  ali  j  concrarium  cenean  t;  c)  u  od  verio- 
ri,  &  frcqucntiori  calculo  rccepcum 
efl'c;fccipnc  Mantic.d.lib.i.tituI.S.nu. 
ij.fcquitut  RebcU.de  obligaiionibus 
lib.t.quarfV^fedl.z.niim.iy.part.i.  6^ 
principah.tcr  moucntur  comuni  alia 
quam  ad  pa£l:um  nudii  probatiC.Do-. 
^or.  pcriex.ibi  in  c.  i.excr.  de  paft. 
Qja  rationc,  &  fundamento,  idcm 
rraduntHifpanialiqui  adiusRcginm 
Caflc!  x,vr,  ncpe,  cx  iure  il!o,quocx 
nudo  pado  a^io  oiiciirjociaiut  cUam 


cx  innorainatis  conucncionihu?,  ncc 
pxnitcntix  locusfic;  vt  probac  CiC' 
gor.  in  1.5.  titul.  6.  part.  j,  vctb.  qunl- 
quicr  dp  las  partcs,ad  hn.  ParUdor. 
com  rc^tis  ab.co»quptidianar.lib.a.c.. 

nnm.5.i.&  alij»  qi|ps  refert  fi^ui- 
tur  Guiieir.d.num.1^  Aztued.,in,i.a* 
ticul.i6.l:b.5  nou.rccopil.num.  13.  vbi' 
rcceptiorcmdicic  cxMaticn.ibigloir. 
a.num.y.  Qiiod  tanicn  argumciitum 
dc  pa^p  nudo  ad  contradius  inno- 
roinatos  reciproCQS ,    dinerfis^  e(b> 
&  ideo  non  procedit«Ttaduertit  Mc- 
ch.d^  iz.num.4<S.vetficul.Dcnique;  * 
idcirc6,ctiam  flantccommuhi  fente-. 
tia  circa  paflnm  nudum  dc  lurc  ca- 
nonico,non  cx  c.i  infcrri  dcbct  adin- 
nominatos  contiadus;  ficur  nec  do 
iurc  Rcgio  Caftclla;.  Inccrqua;  iora, 
citiilc/cilicet, Pdtificiom»&  Rcgitini 
Dullam  efie  difcordiam  circa  innomi- 
natas  coniiencionestcum  Mench.Pa- 
dill.  &  Bcrcn^ar.  abco  citatis  tradic 
Fclician  ddib.i.c.i.num.ii.Idqucma- 
gis  fuadctur  cx  co,  quia  cciam  fccun- 
dum  iusciuiicpadum  nbdu  Hmplcx, 
maiorisroboris.&efTcdas  ei^,quam 
conoencio  inoominaca  reciproca>  vc 
infir.appiircbiri  ex  quOvmolto  minus 
approbandurfi  eft  argumctttom  de 
vnoad  altcrum. 

8  Ciini  autcm  communi  placi- 
to  conucnianc  omncs,in  iiis  contra- 
^bosante  rei  tradidoncm  non  com- 
pctere  adionem.faltem  dc  iure  ciuili, 
dubiumerit.an  fcs  in  iodido  config- 
nata  pro  tradita  habeator,vta£lio  ca- 
pctat.-Ec  dubitandi  rationem  pr.tftat 
rcgul.tcx.ini.  Lah^.z.lT.  decontra- 
hcnd.cmpt.I.  iurc  ciudi.  fF.  dc  condi- 
Cion.  &  demonfttat.  comglofT.in  1  fi 
rem.$  fi  quis  rponfionis;verb.vt£fcori, 
in  fin.ff.  de  pr.tfcript.  vcrb.  quam  iU 
fequuncur  Bart.&  alij,  quibus  proba- 
tur,conditioncni  conrrn<fVns  proim- 
■  pleca  habcti,quocics  pci  cum  con  rra- 

hcntcm 
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hencenvcfim  quo  tmptbri  debcc.de- 
teciCyquominus  impleacur.  Prxccrca» 
pecunia  foicnnitcc  ac  loco  debico 
confignara  ,  prA  foluca  habecur.I.ac- 
ccptam.C.dcvfar.  1  obfignationc.C. 
de  foluc.  Hc  ergo  dc  rci  depodciono 
feu  confignadQne  deduftas  in  con* 
uencionem  innomloacam  dicendum 
videcuc>vc  procradica  haBcacur. 

In  concrariuin  facic  t  quia  in  his 
conucntionibusancc  rci  cradicioncm 
parnicenciar  locus  cft  j  poceft  ,  nam- 
quc,quilibec  concrahcncium  ance- 
quam  alcera  pars  impleac  ,  liber^ 
a  conctadu.  refilire ;  U  eciam  is  qui 
ex  parte  fiia  impleuit ,  ante  atcertos 
parcis  implementum  pzniccre  po- 
ceft  ,  bc  rcpcccre  quod  dcdic,  \  y  §. 
i.  l.  ti  pcGuniam.  tf.  dc  condift  cauf. 
dat.  cauf.  non  (ccut.  I.i.  in  fin:  ft.  de 
•  rer.  permucac.  U  oft  communis,  aa 
vera  {enteocia.  Quanuis  Giicienr.dift. 
cap.  5f .  numertinaL  &ripr(;ric ,  ia ' 
his  concradibus ,  eum  qui  imple- 
oic  >  ance  alcerius  parcis  implerocn- 
cum  pxnicere  nonpofTc  inuico  alcc- 
ro,  cui,  inquic,  cx  implcmcnco  iftius 
ius  irrcuocabilicer  cft  quxficum  ., 
quod  d  Viro  doAo  >  quia.  fine  Icge, 
aut  alicoios  do^oris  authoricace  hoo 
ica  fcriprerac*  quasi  obiter  &  incon- 
fulto  fcriptum  tuiflc,  exiftimab.Tm, 
poftcavcio  rcpcri ,  hoc  cencrcXI.m- 
tic  d.lib.i.titul.8.  nu.J^.  vctficul.Scd 
aducrce.vbiinquit.non  cffclocu  pa:- 
nicencis  in  comraftu  inhominaco 
poftimplementum  ox  vna  pacce  ie> 
cucutn ,  quandoalinsparatuseft  im- 
picrc,  pdceft }  &  ita,  aic>  cenere  la* 
cob.Butric.  &quicquidBarr.  contra- 
dixeric,  hanc  opinioncm  fcqui  Bald. 
Noucll.in  rubr.de  verbor.obligar.nu. 
17.  vcrfic.Quarcus  cft.  Nihiidminus 
<amcn  cenehda  eftcommunis/ecuo-' 
duni  quam.qui  implcuicpxnicerelt- 
bere  poteft  ante  atterius  parcis  im- 


^Mqminat.O' innbminat.  iSc 

«  • 

plementu>vtpTobat  dl.fi  pecuntam^ 

cu  alijs,&  excommuni  in  l.iurisgcn- 
cfum  in  princip,ft".depa6t.tradicFeli- 

cian.did.iibra.cap.2..num.ii.vbialios 

rcfcrc. 

Vndcquia  in  his  contradibuspar. 
nicenciae  locus  cft  >  in  quo  valde  de- 
oiant^  nomioatis.  adquxftioncna 
qoam  agimos,de  iUls  non  licet  argu- 
mencacit  apparec  cnim>  qu6d  difpac 
caufa,  &  ratioeft,  in  confignationo 
fa£ba  ad  implcmentum  concraduum 
nominacorum  ,  dc  quibus  loquicur 
rcgula  anre  di6la ,  cum  iurih.  cicacis» 
ac  ineonfignadone  faJBtz  ad  imple- 
mencom  innominacc  conoencionlSi 
in  illis  enim  ,  concrahejis  cum  qoo 
adimpleri  dcbcc,  rccrcccdcre  ncqyic 
a  pra:fticoconfcnfu,l.ficuc  C.dc  obli- 
gac.  &  aftion.  &i  idcQ  fi  rem  illi  rra-i 
dendampro  implemenco  ooncra^us 
ex  parce  cradencis ,  rccipere  recbrec» 
iblenhis  illius  confignario  pro  cradi* 
cionehabebicur;  quod  in  innominaca 
conuenciooe  longe  aliccr  fe  lubccs 
in  qua  is,  cui  rcs  rradi  ,  vel  fadum 
prxftari  dcbcc.ad  fufcipicndum  con- 
traclus  iHDpicmcncum  compclli  noii 
potcft,(i  ab  eo  reccderc  digac  ^  non, 
itaqoe«cogi  pocericfiftas  rei  cradicio- ' 
ni  ftare.q ui  ad  veram  ac  realem  cogi  . ' 
neqoir.  £c  haoc  opinionem  inquc* 
ftione  noftra.qnod  rci  oblacio&  con- 
fignacio.non  iutficiac  pro  implemcn- 
to  concraftus  ,  cenct  glofl".  in  I.  iuris 
gencium,inprincip.  vcrb.  facias  ver- 
ficul  Irem  qoid,  fF.de  pad.  quam  itrf 
(eqouncur  Barc.  &  alii » ejtcollnnc, 
communemdicuntctcari  aGurierr* 
eandem  fecuto  d  c.jy.  nu.j. 

Ego  vero.quacftioncm  hancdctcr- 
minnndam  fic,  cenfco,  vc  is  qui  rcra 
tradcre  feftinac,  vt  concra  alccrum 
ex  concraQo  cxperiri  valcac  pro  im-  - 
plemenco  ex  parce  illius  ,  iudicem 
adice  dcbcat  ,  cuius  iuflb  aheri 
A  a  denua- 

« 
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decianciatio  fiac,  vc  rem  in  conuen- 
^onededudam  illi  oblatam  rccipiac, 
ali^s  in  iudicio  confignandam ,  qui  {i 
i  concradiu  recedcre  eligac>  ( quod 
poced  )  faftade  hoe  mteftatione, 
reni  fa&ipere  noa  tenebitnr»  &  per 
eonteqaens  edfignatio  illius  fruftra- 
coriattac  nttUiaseneduseric  ^  ^uod  (i 
nec  rem  rcclpcrc  vclit ,  ncc  a  con- 
rradurcfilirc,  vc  ica  incerim  adionis 
orcum  concra  fe  ex  parcc  implcrc  vo  • 
lencis  impediac,  legicima confignacio 
procradicione  |iamitur ;  qua  fecuca 
•ompecec  aAio  concra  enm  coi  res 
cradenda  eric  pxnicenciz  loco  illi 
pfjcclufo.  Acque  ica  in  hac  fpccio 
regula  d.I.iurcciuili.cum  fupradidis, 
criam  in  innominatis  conuencioni. 
bus  locum  obcinebic. 

9,  Ade6  ancem  ante  reliren  fadi 
smplemeacam ,  ex  his  concraftibus 
Sion*6ricurobligacio ,  vt  nec  nacura- 
lem  oriri,  mulci  affirmenc }  e  quibus 
eft  Bald.in  Lpctcns.C.dc  pad.&  faepo 
alibi,vt rcfcrc  Mcndo^.  lib.  5.  dc  paft. 
«ap.i.  num.i.  ad  (\n.  vbi  &:  plurimos 
nlios  iilius  fencencia:  Auihores  cicar, 
quam  communem  dieit  PAdill.  iri  1. 
liacuratis.f.6c  fiquidem,  numer.iS.tf. 
dc  praefcripc.  verb,  fcquicur  Mench. 
di6t.^.it.num.4^.ad  fiii.  Connan.Iib. 
l.commentar.  cap.  6,  nu.ir. Fclician. 
dc  ccniib.  dicl:.  lib.i.  cap.i.  num.8.  Ec 
adco  vcram  pucac  Alciacin  cap.cum 
coocingacadfin.  de  iurelur.  vc  nea 
.iureiilrando  his  contraftibasadhibi- 
co>ance  impleoiencum  nacoralis  obli- 
gacio  nafcacur  ex  illis  ,  quem  cefcrr* 
&  fcquicurMcnch.  di£l.  nu.48. 
Ex  quo  confcqucns  fic ,  quod  iurc 
gcucium  ,  vndc  concra^us  lUi  func, 
prolHorum  implemcnco*non  dare* 
cur  manus  regia ,  qua!  dabarnr  pro 
«  fimplici  nudopa^lo,  vcexcommuni 
tradidimus  fup.in  cex.  fup.verb.  ObU- 
g^siottes  injiutaiu  Qu^  conisquenciti 


lcgicima  ac  neccfTarla  cft  cx  fcnren- 
Cia  pr^difta;  nam,  &:  ftante  eont/aria, 
nempe,  ex  concratlibus  innominacis 
refpediuis ,  naturalem  obligacionem 
ance  fmplemencnm  oriti ,  quam  ce- 
titticglou.magnaad  fin.in  d*l.petens, 
communicer  rccepca  ibi,&  in  ruhric. 
Cde  verbor.obligat.vbi  lac8  defcodic 
Rip.num.41.  poft  Socin.ibid.coluro, 
1.  &  j.  communcm  diccns,  Gom.  i. 
Com.cap.8.  num.  4.  verncui.Pr^tcrca 
confirmacur  ,  vbi  referc  Oo^ores 
hanciencenciammagis  tiot&mnnem 

.  dicencesiquampoft  omnesTequicut 
Mancio.  de  ambig.  conaencion.d  !ib. 
1.  titul.8.num«ip.cum  fequeci.Rebcll.- 
dcobligation.  lihr.i.  quseft.j.  (cCt.y 
num.  \9'  parc.  t.  &:  late  profcquicut 
Fcrdinand.a  Mendo^.nullam  admic- 
tens  dtfterenciam  de  iure  gentium 
quoad  obieruanciam  nomioacorumt  . 
U,  innominacorum  concraduum,d.G. 
a.exnu.£.H9'c,inquam,glo{r&  com« 
muni  fcnccntia  ftantc, adhuc  difpu- 
canc  Do£lor.&  in  controucrfiam  de- 
ducuncan  pro  contra^u  innomina-  ^ 
co  reciproco  ancc  ilhus  implemcncu 
manus  regiadarecur,naciiralemillam 
.obligationem.ex  contraftn  innomi- 
naro  reciproco  debiliorem  repucan- 
tes,qudmqua!ex  fimplioi  pado  nu'- 
do  proficifcicur  ;  dcquo  Rip.in  di£l. 
rubric.  num  41.  late  Hicronym.  ve- 
tius  ibi  ex  num,37.6c  Iacob.de  Nigr< 
ibidem  na.itf. 

soi  Caecerikm  »  vt  in  qa«ftioo0 
propoficaa  qoae  incerSecibences  val- 
aeconcrooerfa,&anceps  eftj  vericas 
apparcac ,  recurrcndum  cft  a4  ratio- 
ncm  ,  qux  tanquam  luccrna  ardcns 
ahfcondita  rcuclat ,  cur  ius  ciuilehis 
flonuericionibus  adlioneni  negaue- 
tic.  Qua:  quidem  racio  longd  diftac 

.  ab  illa  quae  in'  pado  nftdo  fimpll'- 
ci  afsignari  fblec  |  cui  a£bioncm 
dcnegaci  >  communiter  aiTcrirur,. 
'  ^  proptet 

• 
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proptcr  animi  lcuicacem  ,  qua  talc 
pj<fltiin  Gcnrcnir  emiflum»  ne  dc  ce- 
metc  &iiiconfideratd  bomincs  efii- 
cactcer  obligad  reperitentur ;  qaod 

clnre  cclTac  m  innominacis  recipro- 
cis,  111  quibuscalis  aiiimi  promitccn- 
tis  louitas  &  inconfidcratio  confidc- 
raliiiis  non  cfl:,  fiquidem  incisaltcr 
aiceri  non  promitcic  (implicicer ,  fcd 
ob  rcciproci  comniodi  eaufam»  fiue 
indandoi  fiueln  (aciendo  confiften- 
cem,  &  idcirco  reciproci ,  fiuc  refpe- 
^iui  concradus  nuncupari  rolcnc. 

Nec  ctiam  dcncgacionis  prardidx 
ratio  ca  cft  qnx  intci  alias  affcrri  fo- 
lccconcra  communem  gloil.  rcnccn- 
tiamin  dift.l.  pccens,nempe,horce 
concradus ,  inftar  condicionaliom 
cenferi,  condicionemque  in  implc* 
menci  cempus  fiifpendi ,  &  ab  cius 
eucntn  pcndcrc.  quasi.altcraltcri  vi- 
ius  fic  promittcre  (ub  reciproco  rci, 
vcl  ta(^i  in  contradum  dcdudti  im- 
plemenco,idcirc6,quandiu  illud  pen- 
der»  nuUaexcootra^  oafcacurobli* 
gacio,rccundum  regul.1  eedere  dtem 
infr.de  verbor.fignificac.  gloff.U  om- 
nes  in  1.  iccmquia.^  i.  infr.  de  pa(9:. 
Conftaccnia),  innonimacos  contra- 
^us,pcr  didtoncm,/^,  qux  conditio- 
nem  imporcat,  aliquando  concipi,  vc 
in  l.folent,  infir.de  prxfcripc;  verb»6e 
quaimis  per  didionem,  «r/,  freqnen* 
ti^  concipianrur  .quz  modum  im- 
porrac,^  nonimpcdicorcum  obliga- 
cionis.  I.  quibus  dicbus.  Tcrmihus, 
vbi  norant  Bart.  &  commdnis.rt.  dc 
condit.  fic  dcmonlirac.  1. 1.  &i  i.  vbi 
glofT.  &Paol.  Cdehis  qux  fiibmod. 
exquocommunem  fencenciani  cum 
glofla  Sequences.pronaturaliobiiga- 
tionc  ante  implcmentumex  hiscono 
cra£tibus  oriunda  argumcntantur  j 
contrariam  Scdantcs  rclpondcnt,  in 
contra^^ibus  innomiqaus,  quia  dcbi- 


lcs  func,modum  a  conditione  non 
differrc,  quo  minus  vc  conditionalcs 
femper  cenfeancur  ,  cam ,  cum  pcc 
particulam,)f,quilm  c&m  pcr  parct* 
culam,^// ,  celebrancur,  vt  in  l.quo* 
niam.C.dc  rcr.permutar.  d.I.  folcnt^ 
6c  ibi  Paul.tradic  Bcrcngar.  in  l.pafta 
conuenta  cap.  3.  num.  65.  tF.  decoii- 
trahcnd.cmpc.rcquicur  Fcliciaa.di6l:^ 
c^£.num.S. 

Hzctamen  racio  fiiffident  n5  eft« 
vc  propcer  cam  dicamuf » iore  ciuili 
a£tionem  fuiife  n&gacam  concrafti- 
bus  innominatis,quam  nominatis  rc- 
ciprocis  anteimpicmentum  abaltcra 
parcc  fccucum  conccfsic  cum  cnim. 
quaBricttr,curaftio,qux  bis  impeccica 
efti  illis  deoegacur,  non  fiicis&cit  qiti 
dicit,  iUos,  TC  dcbiliores^  conditipo»-' 
les  (cmperccnreri,  vcicaobhgacionis 
orcus  impendcnti  fit;  ficutnon  fatis- 
bcit  diuerfitatisratio  quam  Mantic 
a(signac,&  ex  communiDodor.ien- 
cenciaefle,dixic,d.lib.i.cicul  S.num.S. 
vbitnquic,  diiFeTencic  racionem  efle# 
quia  concradus  nominaci ,  func  re- 
cepci,  Scapprobaci  a  iure  ciuili,  con« 
cra£bus  autem  innominati ,  non  rc- 
ccpci,fcd  rcl'fti  in  puris  cerminis  iuris 
naturalis,  feu  gentium  ;  hoc  cnim  eft 
quod  quazticur^  cut  illidcbiliorcs  iure 
ctutli  finc  repocati,  aut  abillo  recepci 
nonfoerinc  vctUi  foeruiit,c6m  hos, 
fl£  lllos  ius  gencium  ;equc  incroduxe- 
rit  rcciproci  confenfus  inceruentuj 
vndc  inipefta  origine  ,  .xquc  omnes 
firmi  funt,  5i  xqua  in  omnibus  vi  aa 
firmitatc  placiti  (cruaudi  Hdcs  ftabi- 
lica  apparec. 

Igicur,  hisomilsis ,  qucrenda  alia 
laCio  non  efl  quam  quam  ex  com- 
muni  placito  fup.  fcripfimus  ad  de-i 
ncganda  his  conucntionibus  nomi- 
na  ,  qu.T  ali|s  impofira  iunc  ;  to- 
cum  cmm  hoc,  tam  quod ad  nomcn, 
Aa  A  ^ujlai 
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quamquodad  obligacionem  &  a£^io» 
ncm  accincc,ab  oadcm  radicc  proce* 
cUcfeiliceCi  i  freqaeiicioti(H»nmftus 
vruMoominetcio.  Quaqmdem  ra- 
tiono  ftance,  apparec,  in  cerminis  iu* 
jris  gcncium,&  originc  infpcfta,  con- 
tradus  innominacos ,  &  nominacos, 
ciufdcm  vis  &  roboris  cflc.Ccrcum, 
uamquC)  cHiainnQminacos,  iure  gen- 
ciam  ance  peonnias  vfum,  vficacibi- 
roos  hnmano  «ommeceio  fbifle  i 
qood,  TCalios  omiccamus,  de  permu- 
cacionc  conftacceftimonio  Aridoccl. 
libr.i.PoIyc.eap.6.  &  libr.  j.Ethicor. 
cap.  j.  &  aliorum  quos  rcfcrc  Fcli- 
oian.  di(5t.cap.£.  numcr.i.  &illaqui* 
dcm  anco  pecunis  vfiim  principa- 
lis  incer  omnes  conoencio  erac  %  fie 
omnibtfs  v(a  freqoentior .  filTe  ve* 
idinnominacum  concraftum,  com- 
munis  probac,  quampofl:  alios.quos 
rcfcruncfcquuncucMoiin.dc  con- 
cradib.di(pucac.t55.  numcr.io.  com. 
.2..  Feiician.  dift.  capic.  a.  numer.  x. 
Acqae  ica  apparec  >  racionem  prx- 
didam  firequenciocis»  Tea  minus  fre- 
qoencis  v(as,obqaam  iusduile  obli' 
gacioncm  his  conucncionibus  ncga- 
ucric  ancc  implcmcncum  ,  in  illis  ccf- 
farc  in(pc(^o  iurc gcnciumi  quo  func 
incrodudx. 

if.  Tenendam  igicur  eft  eom 
gloir.  in  dift.  I.  pecens  1 8e  oommuni 
(enccncia,  exinnominacis  aoncrafti- 
bus.fimul  ac  confcnfu  vcriufquc  par- 
tis  cftcdi  func  ,  obligationcm  nacu- 
ralcm  oriri ;  pro  qua  fcnccncia  non 
parum  flrmgic  prxdidum  argumcn- 
tum  i  racione  ceilance ;  6c  motcftm 
vrgcc  quod  de  fireqaencifsimo  per- 
mucacioois  vfo  diximus  i  quomod6 
cnim  credtpoccft,  vc  vficaciisimain- 
ter  homincs  conucntio,quaf  Cccom- 
munigcntiumconfcnlu  rcccpta  crac, 
oommunibus  v^bus  quam  oiaximc 


ncoeflaria ,  nacucalem  obligationem 
non  parerec  iare  iUo  gencium,  quo, 
calis  nto » camqu^  neceflarios  con- 
cca&us  incrodal^us  fuic  ?  Deniqoei 
vierifimile  non  eft ,  ius  genrium  pro 
humanx  vitac  vfu  &  commcrcio  nc- 
ccflarias  conucncioncs  incroduxiflc, 
ica  camcn  dcbiles,&  inermes,  vc  na- 
curali  fua  obligacioncdeflicucas  (ine- 
reCineo  aliquod  pro  eomplemeoco 
carom  prodesec  cemediom. 

Necobftac  communi  fententix, 
in  his  concraftibus  pxniccnriac  lo- 
cum  cflc,  ica  vc,  is  quiimplcuic,  ancc 
alcerius  parcis  implcmencum  pzni-  , 
cece  pofsic ,  &  repecere  quod  dediCi 
I.  ii  peconiam »  ff.  de  condiA.  cauC 
dac.  comalijs  ,  vbi  Iafbn.namer.  a. 
rcgulam  ponic  cum  fallencijs  mul- 
cis }  de  quo  Mancic.  did*  libr.  i.  ricui. 
8.  a  numcr.  51.  cum  fcquencib.  cx 
quo  vidctur,  nacuralcm  obligatio- 
nem  illis  non  {ubcfle  ,  cum  incer 
alios  vnus  ctfe^us  nacuralis  obliga- 
cionis  fic  »  excepcionem  parere , 
folori  leperitiooem  impediroi  qua 
racionc  coa6lus  tradidic  Galiaal.  in 
rubric.if.de  vcrb.  obiigacion.  num. 
7p.&cum  fccucus  Mancic.di£b.cicul. 
8.  numcr.  ip.  in  6n.  in  contra£tibus 
innominacis  vcriufquc  gracia  cele- 
bratis  ,  vc  eft  pecmacario  »  fi  les 
vnios  ad  alcerom  peraenic ,  qoi  ex 
parce  fiia  implere  paracus  flc ,  non 
poflc  cum ,  qui  priiis  impleuic ,  pic 
niccrc ,  &  rcm  fuam  cx  hoc  capico 
rcpcccrc  ;quod  cft  concra  commu- 
ncm  ,  &  px>iiccndi  libcrcatcm  in 
conoaftibas  innominaris  iurc  ftabi* 
litam  »  magnacx  parcedeftroic  1  id« 
circo  non  efl  probandam  |  &  non 
obflabit  praedi^ta  racio ,  qa«  qoidem 
prima  facic  vidccur  multiim  vrgcrc, 
fimcmoria  rccolatur  quod  tccigimus 
fup.  dum  de  pado  nudo  agcrcmus 

in  ccx. 
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inicx.fupei:  vcih.Ohii^atmes  iMpiiHU, 
oetnpc: ,  effeftom  pisdi^ni  U  aliot 
obligatioiiis  nacucalis  ,  iuris  ciailis 

'  fide>qaia  ion  ifto  huiufcemodi  c^e- 
ftus  nacuralis  obligacio  rorcita  eH; ; 
vndc  ,  ius  ipfum  ciuile  ex  caiifa  ali- 
«juaado  pr«(li£tum  impcdicndj:  rc- 
pecicionis  ctlc(^um  nacurali  obliga- 
cioDi  abDcgacc  poccH:»  &  alios.vt  con- 
fidecat  Mencb.  ac  late  cradidic  lib.|. 
de  ruccefT.crcaL  f  crigenm.  nu.jft.com 
dtiob.(eqaencib.adobligacionem  na- 

-  curalem  quscrccundum  communcm 
oritur  cx  ftipulationc  altcri  hdi^. 
Qucm  vtiquc  cftcia^um  rcpccicionis 
impcdicnds  ucgare  lex  votuic  illi 
obugatiani  nacorali  qac  oncor  eit 

'  concra^bus  innomioacis,  ex  eadem 
caufaqua  eiuilem  a^onem  illis  ne<» 
gaific.de  qua  fupra. 

Refoluendo,  itaqiie,  diccndii  crfc, 
obUgacioncm  natutalcm,quam  calcs 
conucQCiones  ad  fidcm  (eruandain^ 
itticgenciomcrahont.  Vnde  caEorigi*' 
nem  trahunc»  ius  ciuile  non  abfta- 
liffe » hee  aoferre  pocuifTc,  ficoii  ao- 
fcrrc  non  poced  n.ituralcm  rquita- 
tem,quanaturalis  ipla  obligario  con. 
(Vat,  lcdnatiuam  illam  obligationcm 
conucncion^im  innominataium  qua 
&  iure  genciomacceperuoCinudatna« 
fimplieem,  abfqoe  aliqao,inqoacnjad 
iamenco  iu$  ciuile.dereliquifle* 

ta.  Quanuisauccm  comnimicm 
ienccnciam  do  naturali  obligatione 
9X  concradibus  innominatis  oriun- 

•da  Hc  probcm,  probarc  quidcm  non 
podum  q%od  cx  ea  vc  certam  8e  con* 
Ibuis  inferc  Motin.d»t«com.dtfpotat. 
.2]i8.num.4.  nempcpxnitenttx  tocfi 
his  eoncradibus  iurc  conccfTum»  in 
foro  .inim»  locum  non  obtincre, 
qnar.do  alter  cx  parte  fua  implcre 
paiatus  cil,  ncccft  in  mora  implen- 
di ;  idem  votuic  Lefl*.  de  iu(lir.&  ior* 
lib^a*  cap.17.  dabitac  4.  oam.  aa.  <c. 


pro  eadcm  fenccnciaalios  rcfcrt.ean- 
denriecutus  IVcbelt.  de  obiigat.  tib  r. 
qucfl  3.  fcft. ).  num.tp.  paft  a.  qiiam 
camen  cempecac,  feu  Umitat  Hii  n  u .  z  1 . 
vt  non  proccdac>  quando  racionabi<- 
litcr  prsclumarur  ,  contrahcnrcs  no- 
luiftc,  fe  ftatim  pcrtc(ftc  obligare,* 
idcm  repccic  lib.io.  quarft.i.num.iyj, 
£ccenj&  videcttr>qQdd,quicumcom- 
muni  cenec,  ex  innominaro  cotra£hi 
ante  impteroentu  obtigarionem  nar 
turalcm  oriri ,  tenere  qu6qae  coga- 
Citr,eumqui  cx  partc  fua  implcutr, 
ante  altcrius  parcis  implcmencum 
rcpetcrc  non  pulle,  quod  dcdit,  ta 
animae  iodicio,  in  qoQ  naturalis  obli- 
gacio ,  naturatisqoc  arqoitas  qua  illft 
luftinetur,  maxim^  fpeftatur.  Prx- 
cerca,  ti  n^turalis  hxc  obligatic^  quam 
communis  fcntcnti.-c.Aflerrorc<  dc- 
fcndimt  ,  in  \oio  anima;  non  opcta- 
cur,vecbali$  obligatio  vidctur,vcjba- 
Itsquefle  otiota  dc  ea  difputacio*  qua- 
do,etfedos  qui  aliat;;  naruralt  obiiga- 
cioniiore^competaotincxteriori  io« 
dicio,hoic  noncompctere,  probenc* 
pa:nicentijc  locumantc  jtnvlcmcntii 
alTcrius  parcis  in  foto  cxtciiori  adinit- 
tcntcs.  Vcigicur  naturalis  obligjcio 
quam  cuencur  in  contradibus  inno-  ' 
minaris  ante  implementom,  tam  fe « 
riaqod  ac  iata.dirputatio  deiltat  vtu 
balis  omnino  &  ociofanon  appareac» 
hoc  falccm  illi  condonandum,  ac  ne- 
ccfT.uio  fatcndum  vidccur,  vt  in  incc- 
riori  itidicio  valcat  &  bgec.  Exqui- 
bos  non  dubi.co ,  facile  quemqunm^ 
qui  communeot  feAtentiam  feqoa^ 
tor ,  hoG  pto  cetto.  habiturum  \  dc 
quo  nondubitacMendoc.communia 
(entendac  ncerrimus  defenfor,  in  xtU 
ponfione  ad  tertium  pro  concraria 
addudum  d.lib  j  c.i.nii  if. 

Procotraria  vero  paitc  facit.qnia, 
fidjiciriiuSfpjcnttenti^  locum  tn  his 
cpntra^bus,  in  antma:  tudido  locft 
Aa  I  non 
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non  habere,  fed  concraheiices  iliis 
llare  dcbcre ,  iaC6ri«Qgeinur  >*lcges 
ciuilesdelioo  latftt ,  miuftas  eiTe,  ica 
vc,qui«x  illaraiii«Dnftinicioiie|>«ni« 
tere  velic » ^  k  «ottctafta  reoedere 
alccro  inuito  ,  qui  parercparatus  cft, 
ncc  cft  in  moraparcndi,id  finclalucis 
jEccrna:  difpcndio  faccrc  ncqucarj 
quod  libenccr  agnofcic  Molin.d.dii- 
pucac.i58.nuni.4Jca,vc  icarededen- 
tem  .acvepcfcentem  quoddedic ,  ad 
.rcfticucionem  ardecNec  illequideisi 
«iuiles  leges  concrarium  ftatucntcSi 
vcinjuftas ,  cditas  ab  cchnicis  homi- 
nibus  qui  faluccm  animsnon  cura- 
banc,  daronare  dubicac  in  num.  fc- 
qu€ci,vbiaic,  poife  fummQ  Pontific^ 
acdebere»abrogace  legeseittilesqose  . 
in  contrafti  businnQminatis  paihiten^ 
riam  admittunt>  conccdunrque  rc- 
pctitionem  cius  quod  cx  altcta  parcd 
ritcrolutum  cft  j&fubdit ,  quod  fo- 
Dcnc  pcccaca,&  iiccs  mulciplicanC)  & 
q'u6domnift  qose  de  paAo  nodo,  U 
veftico>  &  coniiaftibas  innominatisi 
&  nominatis,  fubtilitcr  potius,  quam 
Vtiliccr,dc  iurc  ciuili  ab  cchnicis  ho- 
minibus  inuenca  atque  incrodu6^a 
funt.abolcri  deberent.  AtqucitahoC 
cft  tudicium  dodiisimi  &  rcligiofirsi- 
miViri  in  leges  noftra»  pznicentiam 
ftdmittentes  ineoncradibas  innomi- 
natis. 

15.  Quas  ego  nihil6minus  iuftaS 
iudico,  vt  &  probauit  RcbcU.  d  lib.i. 
quaft.5  num.ii,  vcrficul.  Ad  funda- 
mcntum ,  contra  aftercntes  contra- 
rium,de  Molim  fenciens,  quemnun- 
copatim  citat  iibjd.  qo#ft.iiiom.i8« 
&  vc  iuftas  leges  fDper  veroae  eerto 
ftacuences»  iir  antma?  quoque  iudido 
'  locum  habcre,  puto,itavtin  co  non 
pcccct.qui  lcgc  ciuili  vfus ,  a  contra- 
&u  innominato  rcccdcrc  cligit,  &  re- 
peccre  quod  dedic»  ance  alccrius  par- 
tis  impIemencuBijCiimctfi  ille,implc- 


ic,paracusfic>necilcin  mora.  Quan- 
\iis  eoim  ciiilles  legtt  echmkis  iio. 
minibos  cdiCatlintinMkettfnien  ne- 
mo  poccftyloiKcotimlros,  qa<mii 
rcfponfis  cbagna  ex  paftc  lct^s  aon- 
ftant,  &  condirorcs  carum ,  prxftan» 
tifsimi  iudicij  viros  fuifTcjquasiDeus 
illos  in  communcorbis  commoduro, 
liacuraiis  iudicij  mcnfuraamplioriad 
tbrenfesttolralesqod  aAiones  ouom- 
•laflec^itt  vc,qutcquid  Oionruitd  de  iu- 
te  refpondincnc »  quod  pofteftlufti- 
niani  Imperatofis  luffu  in  legumca- 
talogum  reda6ium  fuic,  eam  pro  fe 
iurts  &  iuftitix  prxfumptioncm  ha- 
beac,  eamquc  apud  omnes  Chriftiani 
Orbfspartes  authodtalett),vt  prole- 
jgeferuetur,  quod  fpe&iidlblis  Prind* ' 
pumconftitotiobibitSidceonroeaadl-  . 
ne  locorum  abrogatuni  non  e^tcite' 
rit.  Nobis  igicur  non  Iicct,ciuilcsle- 
gcs  dc  contradlibus  innominaciscdi- 
tas,iniquas,&  pcocaci  nucrinuasdice- 
le,  fed^vcluftas  oWeroaire  debcmusi 
lnaximi& ,  quia  Poncifieio  iore  re« 
teeptx  craduntur  ex  cdmmuni  kOF  ' 
tencia,de  qua  fup. 

14.  Erquodatcincc  ad  pad^a  nu- 
da,etiam  ftantc  iurc  ciuili,  &lBXclura 
iuris  Canonici  conftitucione  ,  cum 
icommuni  iententia  per  tex.in  cap.t. 
extr.  de  pa£k.  iempet  dicerem»  ea  in 
animz  iodicio  Ugare|  qaialeges  ciUl- 
les  his  paftis  a£lionem negantestpf^-  ■ 
fumpriuc  ftacuunt,  quasi  animi  leui- 
catc  ea  cmifta  rcpucanccs ,  vndc  in 
animae  iudicio  iocum  non  habcnc, 
vbi  vericas  in  contrariunf  conftac, 

ittXta  communem  rcgulam  de  qua 
.  Abb*  in  cRaynaldus  numt  I4.  dece- 
ftamcnr.  Etira  dc  obligacione  padi 

nudi  rccundiim  confcicntiam  cradic 
Excadcpaft.  fallcnt.9.  principal.nu. 
554, cum  rcqucntib.  Exquo,ad  ilHus 
implemcncum  proccdi  poilc  pcc 

'  -iriamdenuiitlacioliisCttftogeIic9^,  cft 

commtt- 
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communis  craditio  cum  Barr.  in  cx-  cxcmplo  manifcftctur  ^  ponamus  J 

crauagant«  Adreprimedum.vetb.pet  quodPecrus»  tc  ioanncs  coiauend- 

. «  «denaiiciandnein ,  de  quo  fbs^-  idem  Irant  dt  eqao  ab  ^iero  aiceri  dfttadoi 

Exea  fiiUeiit.ii.et  11001.3^7.  oum  fSeA  vc  pro  eo  id  Curiam  Regii  ireti  is 

•queltcib*  auiequumdtreootfoeni^aiiceqojtdA 

At  ver^  leges  <ie  eontra^ibus  iti-  dec  pxnitere  poceft »  &  etiam  poft- 

nominatis,  fupcr  vero  ac  ccrtocon-  qu^m  dederit,  fumpCtbus» fi  quos  ai- 

crahcntium  confcnfu  (latuunc,  libe-  terfecit  conuenti  icineris  caufa  ,  illi 

ramin  cis  pxniccnciam  admicccnces^  repenfis ,  iuxca  1.  fi  peouniam.  fF.  do  < 

a£tionemqu6tnteim|>lelnentumno-  «oodift.  canf.  dac.  fi  tamen  pznitecb 

ganCes  et  ratioiliede qoa  fiip.quz  fo^  liolic»  fed ftaire «oticradai,  Ctfiicbltolr 

per  vero  nlticut.  Non  vidco  igitufyfi  in  foro  inimie,  daire  quod  prbmtfii^ 

•ieges  has  ^iuftas  affirmaredebemosi  baud  quaquini  excbiaiidas  exeo; 

quo  coiote  ,  eas  iocum  habcre  in  ani-  quia  fecUndum  leges ,  alter  quandiu 

'  maciudicicncgarcpofsimus :  &  qui-  tx  parte  iua  no  impict,obiigarc  euni 

•  dcm  RebcU.  etfi  concrariamopinio-  ncquit;  hoc  enim  idco  cd,  quiafe- 
nem  probabilioretii  effe,  dizeric  did^  Gundum  leges  non  compecic  zQao  ei 

.4uaift.).iioiti.t^.<^itt1iAci:egaiaricelr  l)oiDoildlimittipltoitiai:>er6iiatii« 

■  snefl^a  refidecaitellialiitiitatipa^  talis  obli^acio  vtrinqoi^tim  eonA 

qoam  ful^didicd.num^i.8efiN|«ehcii  trahicurieeundum  comhiil|A|il>fen^ 

in  qua-facileac  fineconccntionc  vlla  tcnciam^qu^e  nacuralis  obtigacioqua. 

•  omncs  conueniencqui  tcncnt,natu-  diu  concradtus  ftat,animam  ligaCiftat 

ralcm  obhgationcm  non  oriri ;  cuni  auccmconcraaus&  pcrdurat,  quan- 

tunc  nulla  fubfit  caufa ,  vnde  in  ani-  diu  alcerucriiispasnitencia  non  irrica- 

tn«  iudicio  (bittf  ddiitta^i  ante  iai.i  tor.  tUm^tkH  t  toiils  (iaiiiitetitti  iii 

^lementam>n£c<ifi^  fit.  Bt  leges  qaiS  eanctafhi  iiindinifiito  ideiii  opera^ 

lupercerto fundancur,tt.dirponunt,  tui:,quod  psehiteilti^  atiibdram  iil 

ttiam  in  animx  iudicio  locuth  fibi  nominatoj  conftatautem,  quod  no- 

Vendicant.iuxca  glofr.& communcm  minatus  concraftus  ftacim  ab  inicid 

ih  c.qux  in  eccicfiarum  excr.dc  con-  obligacionem  producic  naturalem.aG 

'fticuC.  Felin.  in  c^anonum  ftatuta,  ciuilem^&:  tamen  fi  poftea  pati  vcri- 

iium.4:f.edd.cital;d{XiiiiDtfiip.verb.  ofitOd««fii6it(u[j^  ^ottaatt  Meeda^ 

£,oeatioiies,cdndB£^ioott,rab  liu.98.  tur.nolla  iiftlflet  obli^ti6  •  dc  fimili- 

.* if .    Et  Oon  oblbotdodSfiiiii  pto  "  ter  innomihitus  eontra^us  ftdcihiaB 

•  parccalrcfa  noCauimus  ftante  com-  initio  naturalem  producic  obligatici- 
muni  fcntcntia  ,  qux  probat ,  cx  his  ncm,  quac  tatldiu  durat,  quandiu  co- 
oontradibus-.naturjlcm  obiigationc  tradus  ipfe  durat-duracautcm,quan- 

•  Oriri  j  ad  ptimum  enim  refpondccur^  diu  pznicentia  vnius  contrahcnciuni 
*vcre  quidem ,  natordleiti  natiG  t>bU-  Holi  rtictfditof  ^b  Htii  idcircd  ioieriiil 
gationem  io  anitnje.  iodiiBid  ceOetc^^  ki  Hknim^  iadidtf,it|  i|tiefii  fi6ltpifni-  • 
'  ica  vt  )n  eO|Vterqae  ooiitAihens  ftartf  tet,implere  tcifietiiri    tem  ptomiM 

'  conuentioni,  teneator s  verontameh '  dare,lrel  fadum  pnfcftarei  (|uinais  al- 

!  t.indiu  vnnfquifque  tenetur^quandiu  tcr  cuidandum,autfilcieadum  eft-.CX 

ciim  non  pxnitet,fi  cnim  Icgis  ciuilis  partc  fua  nondum  impledcrit^  dum- 

'  aDxtlio  vti  vciiccciam  inhoc  iudicto  modo  camcn  in  mora  implendi  non 

picnircre  libcre  poceric.  £c>  tt  res  fic ;  cunoedim  nee  in  animx  tiidicid 
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rerainda  fidcs  ericfldemnon  fcruan- 
ti.  Acque  ita  apparec^  refponfio  td 
ivimain  obiedioneiii' de  qoa  ftp. 
tiua,recunda  t|iioquo  obic^iotolli- 
Cttr»fiquidc  de  naturalis  obligationis 
ifttus  cffcftu  in  aDimac  iudicio  ,  cx 
refpoofioQO  ad  przoedoncem  bcno 
conltac. 

i6;  Ex  qnt  refoliicbiie  tn&rtufa 
«ciaiii  ftdfaibico  innimeoco  licicam 
eflo  paraiceilCiam  in  concradibus  in- 
•Bominatisjvc  tenuic  Alc.in  c.cum  co- 
fing3t,ad  fin.  deiurciur.  Ciim  cnim 
dc  nacur.a  concradus  innoniinati  fic 
pxintcncia  ancc  alcerius  parcts  ini-, 
-plcmcncam.adco,  vc& inre  Canooi- 
.«o,  quo  dnilein  hoc  oon  inoenicur 
cocrednm,  &  in  animae  iudicio  im- 
-pttnepcnicere  liccac ,  vccradidimus, 
iuramencum  concraaui  appofitum  , 
non  dcbcc  collcrc  hano  p.xnitcndi  fa- 
Gulcacem  illi  nacura  iua  iofitam  j  id 
entm  efTec  operari  concra  nacoram 
eonccadoseoiapponicor»  odmpo- 
feeiinddm  eam  accipi  debetti»' 
"inxca  regul.  UBtaA.  G.  de  non  num er. 
pCGun.  Ircimdiim  quam  >  qui  iurauit 
implcrc  quod  promific  innominaca 
conucnciono ,  inccUigcndus  cd,  iura» 
mencum  appofuiflro  ad  maiorcm  pr^- 
ftandae  fideiieeuricaceai ,  ioxca  con- 
craftus  oacoram,id  eft».qaando  ad  id 
■  compekaradiQtqaatance  implemen* 
:tum  non  compctic  ,  vc  tradidimiis. 

•  luuat  quod  dc  iuramcntodc  non  rc- 
uocando  ccdamenco  communis  cra- 

•  diccumB<irc,  tnl.(iquisin  principio 
.-col.fioal.£ride  lcgv^.  vcillo  non.ob- 

ftance  teoocari  ccftameocom  libcte 

•  po6ic i  qood  cx  co  c(l|vc  infra^crade* 
IDUS.c.rcqucnci.de  cl.iufula  iuramcn- 
ri,  qut.i  iuramentum  iion  potefl  col- 
icrc  lub/lantiam  a^lrus  cui  apponitur; 
cuiurmodi  clUn  tcftamenro  ,  libcra 
■reoocandifacoleas ;  fic  crgo,  c]nia  fii. 
calcas  bxGCompctic  inconccaAibiis 


innominacis  c  natura  corum»  iura«  . 
mencom  non  debct  opierari  conua ' 
eam}  oaaximiicum  fecondiUniUaia  * 
accipi  po(sir,prooctnpcaErenci.Qaap  , 

re  Alc.fcntcnciammagis  probocon- 
cra  Corn.  in  Auth.  facramenta  pu- 
berum,qu.'cft.i4.  C.fi  aducrl'  vcndir,' 
qucm  (cquicui  Gucicrr.  cu  alij.s  quos 
teferCfdciarameocxoiifiniiat.  i  pair« 
c.|5«ex  nom.  a.6c  ibi  niL  ^.ad  fio.  alK^s 
referc  eandem  feoccDCiam  ceoem^  s 
&  commonem  tradenceS|  proqua 
Parlador.candcm  fccucus  quotid.lib. 
a.c.4  num.aj.citatgloff.  in  l.fi  pecu.  . 
niam  vcrb.  ncccfsc.  if.  de  condtdob  ' 
cauC  quam,  inquit,  omnes  ad  vnoiBi 
Intcrpretes  ibidem  feqaoocor;  ctcat 
eciamglofT.  illam,  &communcmre^ 
fisrc » &  Tequitur  Mantic.  de  ambig.  . 
conuentionib.d.lib.i.cicul.S.num.jy. 
Qiia:  quidcmopinio  fccurior  cfl  fal- 
tcm  in  anima:  tudicio,prj:(crtim  quia 
communiscft}rcdmihicx  fupradidis 
prima  verior  videcor. 

17  Scieodom  verd  eft;  innomina*  . 
Cos  Goncraftus ,  alios  eiosmodi  effe, 
vt  nec  rci,  crndirione  nomen  fiifci- 
piant ,  ncc  naturam  nominacorum: 
cuiusmodi  fiincij  dcquibushadlettus 
^imus  ,  innotninaci  rclpe&iui  ad 
quacoor  illa  capica  pertioences ,  dd 
qdibos  in.l.nacoralis^com.f  $.ruis.ff« 
de  praerGripr.veLb.Alii  veco  ciimab 
initioin  cclebrationc  eorum  fint*in- 
nominati  ,  a  rci  craditionc  nomcn 
fulcipiunt ,  &:  cfficiuntur  nommati;. 
cuiufmodi  fiuic  illi,  in.  quibus  obii- 
gadones  re  concrahi  dicitnCDr  ,  vc 
niutuum  ,  commodaiom,  &  pignus. 
In  hisenim  prasftiiusconfcnfusance 
rei  craditioncm  ,  nihil  aliud  c(ficiC  ' 
quam  paftom  nudum,  vidciicet,  pa- 
ftom  dc dcponcndo, commodando» 
auc  niutuando  ,  quod ,  i^on  enccon- 
craftum  nominatom  yiiecadioneiaL 
pcoducere»  ntfi  habcac  alia  yeftimen^ 
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ta  ,  fcripfit  Barr.  in.  1.  iuris  gcncinm, 
num.i.vcrficul.  Modoaduercci  fFde 
paft.fequitur  Alo.iii*l.qui  pecuniaro, 
coLt«aa  medMS  eea,  pctac.  Quod 
ftded  veruro  cfttTcetiam  iurenouiori, 
qoo  nudum  padlum  dedonando  effi- 
cax  eft  ad  agcndum  ,  cx.l.fi  quisar- 
gcncum.  §.  pcnulc.  C.  dc  donacion. 
pi^n  dc  mucuando, & oommodan- 
do,  incfficax  maneat,  vc  ceouitCoftft 
in.Lfi  exaaacione,qa«ft.pennlcjiom. 
a,verfia.  Fulgof.  tamen  C.  de  non 
numerac.  pecun.  fecucus  Barc.d.L 
iuris  gencium.d.nuin.£. 

Acquc  ica  appareccommodatum, 
mucuum,&(imiic5  ooncradus,qui  ab 
cxecucionis  A6ta  denominantur  >  ex 
quo  nominaci  ineipionc  efle  ,  ante 
exeeocionem  ipfbrom »  nominacos 
contraftus  non  efTcfed  innominacot 
fimplices}vndeinnomioatorum  fim- 
plicium  naturam  intcrim  fcqucntur, 
qui  ab  innominatis,  rcfpcdiuis  non 
nihil  diffcrunt,  vt  ooUigi  potcft  cx  ijs 

Jiuaccirca  padum  nudumcradidimus 
op« 

18.  £x  hao  aotem  obiecoationo 
infeftot  ad  rationem,  cur  in  quibuf- 

dam  ex  contradibus  obligationcs  ro 
contrahidicuntur,vc  in  illis,  dc  qui- 
bus  diximus  i  in  alijs  vcr6 ,  oonfeafu 
contrahi  dicuncur ,  vt  in  emptione 
lc  vendidone,  loeacione  9t  condu* 
iBone»8c  fimilibos.Coius  difierenric 
racio  non  ica  peroiaeft  }  ficut  enim 
commodacum  non  incelhgicur  fieri 
iinerequz  commodecur,  nec  depo- 
ficum  fine  re  qus  dcponacuCf  ita  ncc 
«mpcio,nec  venditio,fin^  re  qua;  ve- 
neacpoceftinceUiei,  vcPompon.  aic 
'  in  I.  nee  emprio.  ff«  de  eoncrahend. 
empc.  QuoinloGonocandaseftln-  . 
li&oofulr.qui  non  dixicNeoemprio, 
fiec  vcndiciojfinc  rc  qu^  vcneac.con- 
trahi  potcft/cd  ait,  Nec  emptto^necve- 
dkUi  fini  re  qu4  vmaff  fotefimttlUgfi 
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innuens.fcilicet,  emptionem,  finc  rc 
qu^  veneat.nec  metaphyfice  quidcm 
per  operationem  intelledus  pcrcipi 
pofle.  Eftenimresidefiibftantiacd- 
trafkos  I  rei  aacem  appellarione ,  U 
fpes  ad  eam  it^tcUigtcor ,  nam  &  fpei 
cmptio  eft.d  I.nec  empcio.i.fi  iadum 
iF.do  adlionib.  empc.  quod  fup.  laciijLs  . 
explicuimus  ad  tcxAhiiemftiones^ven- 
dithnts.  Sio,icaque,apparet,qu6d,qui 
dlxeric  in  commodacoi  ac  fimilibas» 
ideo,  obligationes  re  eoncrahl,  diei» 
qoia  eoncraftos  ilU  fin^  rei  intemea* 
cu  confiftere  nequeunt ,  idoneaill 
differcnciae  rationem  nonaiferet  in* 
ccr  hos,  &  illos  concraftus :  cum  ned 
iilifinc  reconfiftat.  Ethoceft  quod 
qaaBrimus>our  in  alijs,  obligacioncs  ro 
conttahi  dicantor,  inalijs^  ibioeon<« 
fenfii,c^mnominaci  eonccaftosfinc 
omnes  ,  &codem  iure  omnes  incro- 
duAi.  Vndevidebacur,qu6d,ficucex 
confenfu  ad  vendendum  &emcndii 
prxftico  «oncrahicur  obligano  ,  ica 
eciam  ooncrahcrecur  cx  mucuandi,2c 
eommodandi  eonfimro.  Etqoidcm 
non  dobito ,  eam  nafeicuram  in  ter- 
minis  iuris  gentium,  vnde  hi  concra- 
£tus  proficifcuncur }  nec  enim  iltius 
iuris  nuda  GmpliGicas  difcrimen  no- 
ueracquoad  cocradtusperfcdlionem, 
inter  hanc  conuencionem,  vendo  tiU 
§fuim  meam ,  cfim.ls  ftarip  non  tra* 
derecori  &  hanei   immi  meS  HUtm* 
mtdfi  (icucenim  in  illa,  ica  &in  ifta* 
ex  confenfu  ipfo  adio  nafcerecur  pro 
fidci  implemcnco.  Scd  cx  iuris  ciuilis 
obferuacione  aliud  dicimus,  &c  difFe- 
renciam  prxdi^am  agnofcimus,  cu- 
iostarioneminoeftiganaos.  ' 

i9m  Pro  rarione  igicof  ^eendo A 
eric,  quod  iuris  gencium  conuenrio* 
nes,  alixnacura  fua  obligacion5  prO'< 
ducere  nequeunc  in  vnius  ex  concra- 
hcntibus  perfona  antc  rci  conuen- 
cionalis  cradicionem ;  aliz  nacura  fua 

parer« 
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parere  poflunc  obligationem  in  pcr- 
Ibna  vcriurqucancc  rci  tradicionem. 
Ad  priorcm  fpcciem  percinent  mu- 
caom»  commodacum,  precaciiim,  SC 
fimiles :  ad  poftoriorem  >  cmptio  SC 
vcndttio  s  locacio  &  condudio  ,  & 
idgcnus  ali«.  Quomodo  cnim  obli- 
gari  poffuntcx  mutuo  qui  nondum 
mutuum  rcccpcrunt  ?  Ec  ficincom- 
modato.S^  rimtlibus;in  quibus,rc  ijp^ 
paccr,qu6d  vcriufquo  partti  cdfenlnfi 
ance  rei  ccadittonem  t  in  vtctufqoo 
perfona  obligaticnem ,  &  a£lioncm 
parcre  ncquit ,  no  prarcxiftcnrc,  fcili- 
ccc,adidroatcria(quzcftrci  craditio) 
vnde  obligacionis  forma  pullulcc . 
Qood  tn  vcndicionibus>locationibus, 
ftfimitibos  longe  alicer  (e  habec;  in 
qoibuStConftac,  matcriam  concraflus 
cfle  talem»  vc  folo  eonfeoru  obligaci 
poftit  vtraquc  pars  ,  vnus  ad  prctij 
fblucioncm,  alccr  adrei  cradicioncm, 
vel,  ficradendifaculcas  nonadfic,  ad 
idquud  intcrcft.  Hac  crgo  dccaufai 
£c  fi  hc  I  ill je  conaenciones  iarls 
genciom  aeqod  finc ,  &  nominacse 
omnes ,  naturatamcn  concraflus ,  &C 
inaccria  fic  exigctc,  in  illss,obligatin- 
ncs  rc  conttahi,  dicimus,inbi&nuda 
confcnticnrium  voluntatc, 

ao  Quanuisauteanpcrmutationc, 
matecia  fobefle  videacar,ad  prodocS- 
dam  hino  Inde  obligactonem  ance  rei 
tTadicioncm,cx  alio  camenanceeam 
non  produeicur,  quia,ncmpc,nacura 
fuainnominataconucntiocft.idcirco 
antc  implcmcntum  non  orituccxca 
obligacio.aut  adio,  vc  antca  tradidi- 
mus.  Quam  rationcm  aisignacPaul. 
Iurirc5f.in.l.i.  (Ede  rer.  permutacdi^ 
censi  PermutdM  Mtitemix  retrsdiitmi' 
tu$m  ^BpttumfrMttf^alhtjum fi  res  no»' 
dum  trtikttA  jit,  nudo  <cnfenfu  conflnui 
cbbgAtienem  dicewus  ■  quod  m  his  ntin- 
tdxat  rcce£tum  cfi  »  quA  tfffmca  fuutn 
b$bent. 


11  Ex  quibus  notandum  cft, 
concra^ius  innominacos ,  &  nomina* 
tos  quoram  obligationes  ro  cqncr»- 
huDtar,  in  eoconoenite,  quodficoc 
innominati  ance  cei  traditionem  cx 
altcra  parte  fccutam,nullum  contra- 
hcntium  obligant,  ita  ex  nominatis 
quorum  cbligationcs  rc  contrahi 
dicimus  ,  cx  prsccdcnco  confcnfu 
«nte  rei  tcaditionem  nuUa  naidcuc 
adio^neo  obligatio  efficaxi  in  primis 
enimtqodd  oon  narcacac  contra  cum 
qui  mutuum  rogac ,  auc  conrmodatu, 
cx  pra?diftis  patet ; quia  iftius  obliga- 
tio  ,  ad  rci  reccpca:  rcftitutionrm,  &: 
fatisbtlionem  cft  ,  cui  antc  ipfius  rci 
teccpcionem  nollo  iure  locus  cflis 
poteft.  Concra  illum  vtt6  i  quo  coon- 
modatum,aut  mutuum  fieri  fperator, 
cx  confcnfu  non  oritura6:io,quiaex 
confcnfu  altcri  prifttco  ,  do  commo- 
d2ndo,autmucuando  illi,  nihilaiiud 
intcrim  rcfuitat  quam  nudum  paflu 
dc  Gommodando  ,  auc  mucuando , 
qood  iurecioili  aAionem  nonpro- 
doeit,  neo  eciam  oouiori  iure»cx  con- 
ftirucionc.l.  n  quis  argentum  §.  pe- 
nuit.C.dc  donac.&  innominata inc&* 
rim  coucncio  cft,vt  fup.tradidimusex 
Bart.d.l.iuris  gentium,num.i. 

£c  adco  quidcm  conuentioneit 
hmtU  ait^  oacura  foa  femper  innomi- 
nacae  in  obligacionis  orcu  conue- 
nianc,vc,ficut  in  illis  fup.  probauimos 
contra  glo(r.t.in.I.cx  placito.C.dc  rcr. 
pcrmutac.  cxipra  rci  traditione ,  feu 
fa6tiimplcmi  nto  aftionem  oriri,  & 
non  cx  pracccdcntc  confenfn,  ita  in 
his  qttz  ance  traditionem  oominc 
rarcnc&illa  fecoca  nominacae  effi. 
ciuntar,idcm  fic,fciltcec,a£lioncm  in 
illisnonex  praecedente  confcnfu,  fcd 
cx  ipfa  rci  traditione  oriri.  Quod  in 
hi<;  prob.iuit  dgloll.r.in  princip.  ctfi 
in  alijs  dmcrlum  tr.Tdat ,  cuius  non 
incmmic  Gom.  candcm  fcntcntiam 

pco- 
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ntobafis.2.  kom.  c. t.  tmm.  U  Verficul* 

C  Exquo  infcrtur. 

xi.  Quanuis  autem  inter  con- 
tra«^us  nominatos  ,  &  innominacos 
omncs  diffcrcncia  (Ic  circ^  obligatio- 
niitt  aftionis  natiultatem ,  ^uia  in 
ai^natis  etconuencione  ipfa ,  quA 
nomen  (ufcipiunt,  vtrinque  nafcitut 
obligatioi  vt  in  titul.inniit.dc  obliga- 
tion.cx  conrcnf.l.t.  ff.dc  obligat.  &: 
•  a<5lionib  S£  fipc  alibi.in  innorainatis, 
cx  rci  tradicionc  ^inco  tamen  con- 
ueniuncomnes>qudd  cdfenfu  omnet 
fiunc,&  eelebrantar,vt  tradic  Kfantre* 
de  ambig.  conuention.lib.  i.ticaUu 
siumi|«  U  in  ticul.  (equenci  >  qgmi^. 
Com.i.commodatum  enim,  mutuum, 
&  fimilcs  ,  qui  nomcn  ,  &  adioncm 
ab  cxcquendi  aftu  fibi  mutuantur, 
rubdanciam  cocradus  abipfo  Gorenfa 
capiunt.  £x  quq  caoce  ili  ioce  ooftrd . 
fcriptum  puto  titulumt  £ggku*mtdii 
re  c§ntnh'Uur  el>iiggtu,  vt  in  lib.  J.indi- 
tuc.&  in.I.i.ff.de.ob!igat.&  a£tionib. 
fcriptum  lcgimus  j non  vcrohabc- 
mus  ciculosdiftindtos  ,  ncc  lcges  ,  dc 
conccadunis  cx  cc ,  auc  cx  confcQru^ 
quia,  ncmpc,con(enfoomnes  fiuyc, 
SC  celebrancur,  vt  diximoss  ecfi  obli# 
gattbneaomniuffljcortfenru  non  con- 
trahanturpnquo  incereosftacdiiTe- 
rcntia  Et  non  folum  commodatum^ 
&:  fimiies  contradlus ,  fed  alij  ctiam, 
qui  ,quanuis  tradicione  fccutaad^io- 
ticm  parianc  ,  vtifli  i  nomine  tamen 
prcJKp,  ac  fpeciticdfempercarenri 
ccianiconlenfa  fiunt ,  U  edebran- 
tur. 

Et  nonobftat.l.i.verficul.Ttcrrt 
emptio,  ff.de  rcr.permutat.  vbi  Iurif- 
conr.air,  cmptioncm  &  vcndiiioncm 
nudaconrcnticntium  voluntate  con- 
tiahi ,  contrarinm  in  permotatioacj 
ac  rtliquts  inhominatisconoentioni- 
hm  edQ^ens:debec  eniminteiligicler 
empciotiey  6e  vendttionp  comrafta^ 
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pri}at  t0  ipfo  qu6  cohcrafta  ed^ 

obligationcm,  &  aflioncm  paric ;  iil 
quo,  pcrmutatio  ,  &innominatialij 
contradlus  ab  caditTfcrunt.Quamdif- 
fcrentiam  lutisconfulc.  ibi  infinuac» 
poftqu^m  etiim  dixit,  cmptionenl 
ae  Venditioiiefai  nuda  a onfentiea- 
tium  VoIuncat6colitcahi,ndnfabiun- 
kic.quodpermutacio  retradita  con. 
traHicur.fcd  ait,  Permutitionutemex  ri 
IraditAtmtium obligAtioni pr^tbet ;  acqno 
icaaduccfaciua  ilia  ^  «w/rm, obligacio- 
iiemoontra^uscuidenterrelpicit^  U 
deferminat ,  tiotl  Ver^  eontraftoiil 
ipfufft.  Ex  quo  plan^  depteheilditliC 
tnens  turif<;onfui.eo  in  lo^y  Vt>  tiem* 
pc,  fuifTcc ,  docerc  difTercntiam  quai 
cfl:  intcr  nominacQS  contra£ius,& 
innominatos.in  producenda  obliga- 
^  tione,de  qua  loquicur  ibi,non  vcro  iii 
'celebradone  j  fircdafc^oci  torun-* 
dem|in  qoa  omneicdnueiiioni»  qoil 
omnetconfenfu  cele|>tantttri&  con-s 
ficiuncur,  vt  diximus  ,  tc  ex  eodeni 
lurifconf.PauI. in.I.i.  verficul. finai.ffl 
dc  concrabend  .  cmpt.  &  in.  1. 1,  ff< ' 
locac.  obfcruauimus  lup.  in.cex.cunl 
dc  empttonetraftaremu^ 

14  Vltimd  <  in  baematerifi  cdii. . 
tradluum  innominatorom  iiotandutil 
eft  I  car6  illos  hodie  per  pubtica  in- 
ftrumcnra  cclcbrari,  vf  aducrtic  Bart,- 
in.  1. 1.  C.  dc  condi£b.  ob  caufnum^ 
Anai.proptercaquod  nocaci)  fubijcc- 
re  femper  folent  iAftrumentispubli- 
cisquafcondunt^ftipolatloiieM» 
ditlaf.cam  PaaL&  Alex.abearelatisi 
in     pecuntam,  num.l.limit.decim# 
fT.do  condid.cauf  dat.  (quod  etiant . 
noflri  obleruant)  qua:  eft  contradus 
nominatus,vt  cumcomuni  fcntentii 
probauimus  fup.priQte  leg.part.cuiii 
de  ftipolatione  a|Aeremaaadtdtib{^ 

1(  Etftipulatio  fuhie£lacontra£lut 
jonomiaato  £|cil  iilatn  traniire  iri 

« •  «00« 
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ntontcaSOkbm  nominatum  ,  ita  quod 
pxniccntiarlocusnon  fic.prout  fuiflec 
iiftipubtionon  adcirct,vt  cum  AIcx. 
coDK^o.Super  primo  in  fin.num.17. 
vernc  Cum  aucem  qu^rinir  libr.  4. 
cradic  Tufch.  pni£k.com.7.ooncl.7o  1« 
fab  ltc.S.num.5.  Azor  infticuc.  moral. 
lib.il.c.t.  vecficulicem  indua^  icft, 
j.com.&r  cumSocin.  lun.in  rubr.de 
vcrhor.  ob!igac.num.5<^i.  cum  pluri- 
bus  rcqucncib.  concra  Scnior.ibi  nu, 
Z4.  (cquitur  ,  &  communem  dicic 
Mantic.  de  ambig.conuemion.d  lib. 
i.ticul.8.num.^$.in  fin. 

Ci:cerum><)ttia  iiocarij  nofbi  cuin 
ftipuiationcmapponiint  ,  abfcntinni 
nominc  ,  quos  ncgotium  tangir, 
apponunr,tanqu.)ni  pci Tona;  pubhcx 
aiijs  (lipuianccs  ;  quoil  iurcponunt, 
iuxca.l.n5alicer,  ff.deadopcionib.l.i.^ 

cxigere ,  fF.do  magiAracib.  conue** 
nicnd.l.z.ff.rcm  pupill.falu  for.cradit 
gIo(I.&  Doflor.  ibi  in.  fi  quis  alij 
infl:ic.  dc  inutilib.  ftipulat.  Tiraq.  do 
conflituto.  3.  part.  limitat.  50.&  alijs 
cicacis  Couar.  lib.  i.  var.c.i^.num.ti. 
Gom.  a.  tonn,c.f  I.  nu.t8.  vetficuUTec- 
cius  cafus,  Exeade  paA>  nanM7^.& 
exnum.i88.cum  (eqctencib.agic  «an 
cx  ftipulacionenocarijq'uaecatura^o 
abfenti  ancc  acceptationem  illius, 
Pcrcgrin.dc. fidcicommifl*.  art.^i.  nu. 
15.  14.  JO.&  51.  vbi  ctiam  dcat^fcntis 
accepcationc,  latcdccifio  Pcdemonc. 
.  7o.ex  num.  i.  cum  fequentibt  ybi  cx 
profcfTo  res  agitoft  videcnr.  ftipula- 
lionem  talem  non  dcbere  pcodefle 
concrahentibus  qui  incerfunt  con- 
fc<flioni  inftrumcnti,  quafi,  non  illo- 
rum,  fedabrcntium  duntaxatnom  nc 
interpoficam  ;  atquc  ita  contiadus 
ionominacus  in  fcripcuca  publioa 
celebracustnon  obftanceftipulacirne 
incecpoGra  abfencium  nomine  >  fi 
quos  illc  tangir ,  quoad  prarfcntcs 
innoiuinacusmaocbi^  Qijod  vctum 


non  puco,  nc  eucniat,vnum  S?  cnn- 
dcm  concradtum  duicrfimodcccnle-  •» 
ri,  &:m3ioris  vis  &  roboris  cflc  rclpe- 
^u  abicntium  ,  quam  pra:rcncium 
qui  contcaxerunc,  &i  quos  negotium 
princi^licer  ^angir.  Oiccodum  eft, 
igi«ur>nocsuii  ftipotadonem ,  camecfi 
dicacar  intcrpolicanomine  ftb(en« 
tium,ad  pr^fcnccs  qooquc porrigi, 
quafi  ,  illi  tacitc  voluiflcnc ,  eoncra- 
dium  innominatum  qucm  celcbra- 
uerunt,fl:ipulatiuni5  vinculo  ailigare. 

t6  Qoanuis  aliAs  in  dubio ,  eon« 
tra£tus,innominatus  pociiis  ceicodus 
Gtt  quim'nominatus ,  iuxta  commo-  . 
ncm  ,  quam  pluribus  citatis  probac 
Valafis.de  iur.  cmphyceut.  quxft.  6. 
nu.4.  Mcnoch.  dc  prarfiimption.  lib. 
3.pra:tumpt  jp.cx nu.t.MoIm  com.de 
contradib.dirpucac.a5^no.8.Rebcll. 
.  de  obligation.  a«parc.  libr.  i.qu^ft.r. 
num.'5  6.pec  l.i.  infr.de  ^ ftimatoc^^  • 
UuSc  ainfi:.deprf  faipci^eib.  - 

Dijirentia  tertia 

SVMMAHIA. 

COntraSiuSy  tt^  hptta  JFifeifimtt 
altj  (Irt&i  iuris ;  ^  prahtttar 
commtmis  ftntentu  ajfcrens , 
cmnes  princi^s  centrt^us ,  (fon^i  fi. 
dti  contrABuiim  nttmdm  ijtdutre\ 
smpBaliar  etiam  m  t^MrsSm  eam 
ffmfitUitit  geflo.  ^ 
CnttTd^Hs  (irint  ittris  inter  mercA- 
tores  cclcbTAti ,  konsfideicontrailas 
non  rfputaniur  ,,tametfi  ex  ho»o  . 
aqtio  tudUiVt  debcAnt ,  thi  tn  ver/ic» 
Dc  tffo  Mon  dt*hitff. 
a.    SfK4  fidei  euitrMSm  ^cwpe  dkiB" 
tnr,^  eur  MSffiriiii  inrity  deeUrg'.  • 
tur.  Et  inquiriftir  ratio  ottqtMm  mii^ 
gis  ht ,  qtiam  i/itjfetfs  fidti  fmt.  Et 
quddM^alieritmratiaiefte/eruntur, 
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•  f.   Exfbeatwr  lubimireffHtfimmLiu»  verfaiLMfim^m. 

omni8m.jfJeli§ik  i€»    Sxf&eMlttr,&  intelligitur  tex.in  Lfi 

4*    Dtferentu  ratio  ^pgn/ttur  inter  co-  frocMrattr.§.idemque.ff.  mMdtU,  ei 

trailm  bena  fidei,  & Jirtiii  iuris^  &  gUjs.quibus,  in  bottdfidei $Mdie^t,t^  , 

exemplificaturinmMtucfhpulatione»  r4s  venirct  tradttwr. 

emfhjteufhe^  cenju»qui  omnes.fitnt  17.    Cenciudttttr  1  iuris  ciuilis  differen- 

eemtr«8m fifiOi inrii,  Hm  fnd  ed^uftm  eatkut  iiuef 

j.   VifireitiiMmitttafimt  imeretmrs»  €9ime8mkikifidei,&firi0iimt§ 

Smkn^  fidei,  &  flri8i  hiritt  fmt  imeCmuiiie§  nen  huhereiKmm, 

tradunturremi^tue.  18.    vfiires  rdtiene  dmm  emergentiti 

4,    Bolui  dans  cAufAm  contraSlui  ftri6Ji  aut  iucri  cejftntit  ^  omni  iure  iicitat 

iuris  non  reddtt  (ontraiium  nullum  19,    efie,adeo,vt  (^in  contrnflum  mutui 

iffo  iure  ,  fed  refitndttur  contrailus  foBo  deduci fofiinf,ex  communifiwt 

fereSieiiemdidebt^exentim^»,  ieittititrmtom, 

Centreffm  kemi  fidei  teB  deh  im"  E$mi  vfitret  ket  vntitmt  in  emHrs* 

tememente  nuBm  manet  \  nec  iura-  ffibut  firi£iiiuris»quMdo  de  UBsex» 

mento  firmatur.  tdem  m  diRrttS»,  frefi}  aifum  noti  eft.d.  nu.  1 8./11  vetm 

7«    Ffura,  &  accefitones  ex  €ontra6itbus  fiul  Atque  ita,f^  nu  fequenti. 

bona  fidei  in  cfuibtts  de  tlUs  acium  HQ,    Frobdtur,cdtra£iuum  dtftin£iionem 

non efi ,  k  tempore  mor^t  debentur  |  inler  contraiim Itotid fideii& firiiii 

non  fic  in  centra£iihm  firiHi  mrit.  inriStiiiremtiiU  indnffsm,  Omeme^ 

8.    lefrefeniificieneeeximMfidnemh'  ktrefimm,  Btmiiitfm»tmimtdett' 

"    trMSihm  feH  moram  debeinr  .tfi'  dem  diBiii8i»  lecumfiUttendieet^ 

rst  ^uatenus  eH  yfiirMt  fed  ^netmm  tffmmiimfers  defenditmri  t. 

intereffe  damm  emerffMuiait  bxri  11.  Ponitur  communis  differentia  circk 

.  ceffantis.  15.    fru£ius  poH  mor&minter  contraCius 

5>.     Felician.  opiniorefelUtur,tradentiSt  bonxfidei.dr  firiSitiuris.  EtcontrA 

e^    Ponttficio  iure  recomfenfatiuas  vju'  ty    gloffam  communis  efinio  frobatur, 

%Om  rm  dtkert  exeemreaikm  hemtfidei»  fim  trmHttfimffmimlieis  efjteiM  vi* 

^imbis  inre  Hle  dnrere  differen-  ttiret&itm  imteSHmiSi  qumde  est 

tiemintereentr§Bmltmmfideit&  ntttnrs  conireiim  dehentur. 

firiiiiiuris.  I4.    FruiiuscumiureaSlionts  delentur^ 

Et  ejuid  de  vfuris  percepti  commodi  ettam  pojl  latam  fententiam  fupef 

recompenfattuti  tn  cafu  l.  cursbtl.G»  frincifali  feti  pofiunt^  ckm  vero de- 

ded£iien.empt.d.nu.i9.  henturiudicis  offictoy  iatafintentiu 

tt.    mfemtur  Affieidtmeemtm  ieg.eiid'  fiper frincifdU,  Us  eUtt fufer  iUu  fi»- 

les  vfin^asfoft  wHirem  mbmttmeetiit  fieureri  nefuit, 

emtreHilm  hnd  fidei.  15.   In  dffionibus  him  fidii  vmiunt 

XI.    Leges  fuihtt  truditur ,  vfitret  foB  fm&mk  tepore  moru.  Item  inaBiei 

moravenire  in  c»ntra£iihus  bon^  /f-  nibm  ftrifii  iuris  ejuando  peto  ejuod 

dei ,  intelliguntur  cum  tdaqttitas  (ug.  futt  meum  ^alias  pofi  captu  iudtctum, 

gertt-^(^ tunc iudicis officio exigutur,  Limitatur  in  cendiiiiene  indebitff^ 

quodnocopetitnifidijmtateexifiete,  (^i  elfedifim» 

i}.    Jntciiigttur  Ifocium  aui  m  ee.fffre  Atf*    EeJkmeirek  fruQm  tmfitn  diffe. 

(9t,&L\.iA ff.de iprjimA^,  "  rtntiuifiter  contruSmkmttfidet>& 

Bb  .  firi^ 

m 
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firiSi  iarbtiMre  CMtmcofroceiit,  nu.fiquenii 
^7-,  In  contrtdu  tmftionis     vendttto  ■ 
7}isfrH&i4S  pertinentad  empfcrem  a 
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tempore  quo  ferficitur  contrdlttSt 
tttAm  Mteqnkm  vemlitor  fit  in  mo- 
rdtrgdetuB. 

JntBhs  feioAitte  tStSewhpmeftit 
HU  foBu  exiBeiue  feninent  ad 
'tmftorem,  ibi  inverfic.^^d  ad(d> 
JEt  dn  in  cafu  tUo  tenenttir  emptor 
nffurat  prettj  rependere  fro  quxnti, 
tate  fru^mm  ferccftorumfendente 

Cmit,  rem  trsdi,  efi  ho  obtigMtionet 

foluendo  inttr^e  Uhentiir  deiiuor-^ 
fed  in  oldigdtione,  rem  d.iri,  non  li- 
heratur  foluendo  interejfe  ,  explefa 
differentia  in  hoc  intercotraSfut  bo- 
HAfideh&  firi£li  iuris ,  contragUff, 

ConmnuuifenientU&reff^troM'  * 

.  utrifecMndtim  quam  in  faciendi  obU" 
puionihus  fuccedit  obltgatio  ad  in- 
terefie.  Limitatur  inohlfgationerem 
tradendi  ex  contrailu  emptionis  & 
'vendttionist&  altas  remifittt^, 
K^mm  eontrsBihus  JirtHi  hirisve» 
nimt  t*  de  efnHmAton  efi  oBi,  jmt 
{ogitaium,vt  tnlfondfideimMcft, 
Glojf.  fenfus  in  quafiione  fradi^u 
expUcAtur.dr  defendstury  conjlituta 
dtfferentta  tnter  contra6ius  bona  fi- 
dei,& firiffi  iuris,  circa  ea  de  quibus 
mn  efi  oSmm^  verifmk  eH^quoi 

.  me  et^mtimteiiopoHemurti&m, 
Stiimm  eontrs^ltlusfiriffiiuris  ve- 
niunteaqud^verifin^  eB,  (ogitajfe 
eonir.iheniesjich  nmexfrefiflmt» 
Ibid  &tui  34. 

In  contraciibus  bona fidci  veniunt  cm 
de  qmbus  nonefi  oBumyquanuis  nec 
Jk  if&$emtremnre%  cogitaffentyquM" 
do  idnquitas  exigat, 
,  InemtrMilihus  (Iri^i  inris  veniunt 
eaqua,verifimtUe[}-  cogitajfe  (fitra- 
bentes,  vtimexemfUi  hk  Mddndit, 


CMiitutun  non  foluttim  tepore  Jlditt- 
to.debet folui  per  aftimationem  fec « - 
dum  mora  tempus.  Inielttgttur  tes. 
in  l  vini ff.fi  cert.  fetatj&  tn  i finol, 
Jfde  eombh.  tritienr,  &  nu.fequitu 
ftf.  In  /jimBioiietMn  debitore  in  morMcn  • 
fiitato  per  extraiudiciafe  interfetlM" 
tione  ,ficundum  mora  tepus  apima' 
tio  rei  debeaturin  ccmr^tSitbusftritli 
iuris^glo  &  comunts  optnio  refertur^ 
&frobMtufy  affirmatiue  refpondens, 
37.  VifirmtUnaioafitgnaturinterfru- 
0mt&rei  nfiimationeno^Bt  exfUcM' 
tm  Bart.fenfus  in  l fi  filiusfamtliMS.^» 
ciim  ftindum  ff.de  verh$r.obtig^.iii 
in  verficEt  Jecundnm. 
58.    JEfiimAttorerdehita  fecundummO' 
rM  tempus,  ru  mora  initio  incifit,& 
eum  iuMcrefiittqmmdin  dMO», 
Mefpondetw  odleg.  qun  voriM  nmtt 
4emforade(larant pro  rei  a/IimMlio- 
ne  joluendajbt  inverfic.Nec  Uges. 
I^.   In  contrMHtbus  bona  fidei  aftimatio 
crefcit  k  mora  etiam  trreguUri  i  im 
fifiiitsveroindicqs^  regiiUri, 
JnteO^tur  texin  l)§fiper  venS' 
torem.jfde  iiiH§n,emft.iin  ve^jkid» 
>  Smdvero, 

\^gitm  de  .§.  in  hac  ff  commo" 
dat.  &  Bart.intelieBm  refertmi& 
confutattir. 

luramentum  in  Ulemdefcrtnr  infM" 
nam  doU.aut  contnmMctM,  &  regutM' 
fiter  in  hmetfidei  indic^i  ben  kohet^ 
tmn  in  Mffionilmt  firiffi  inrit,  Et 
dlfirentigrMtio  nfiignatuf, 
4t>  A^iiones  firi^i  iurts foH  fententiam 
traftunt  tn  arbitrarias,  &  ex  alijs  etta 
caiifis^aifio  ftriSfi  iiiriifit  arhnraria. 
luramentum  in  litem  prafiart  fotefi 
fropterd§bnns6fipteeontnnuuiM(0* 
miffiuntiki  in  vetrfie.Et  certk. 
luramentu  in  titemfibfidtMrinmiief 
medium  e(l  ,  &  non  defertur  pro  re 
iptmobiUtJid  fro  mobiUt  fi  milttaris 

manui 


40. 


41. 
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mnnui  ttnxHhaufrrri  nopofii.  ihid. 
'vcrfic .Et  tuncq nidem.  Et  intelligt' 
tur  tex.  in  l.fi  cui  IfKHtterim^  verjic, 
^lut fenmmff.lKitML 
CtmiMtmt  iufiretuk  mttrtSkiut 
k^mt  fidiit&firiSii  iwis^  circi  deU» 
tionem  iurMnertti  in  liie,  procedit  m 
deUtione  illius  prop/er  doiHfin^  cptu- 
mAciAcomifiu.d.n.^x.verfAt  verh. 

4}.    IntelUgttur  tex.  i»  l.i.§.in  hgc.ff.C0' 
.  modat.ficundimK^icit, 

44..  Siefiettdetia'  «d  eitffmmttim  itart. 
eetttrd  Kjiium,  de  reg.  L  tttmfttetf, 
ittepA.mf. 

TeremftA  re  non  crefiit  Mflimetio 
cjuMtt  plurimt  poH  UUta  Utteritnm 
d.nu.^^.infin. 

45 .  Inhis  qm fonderetnumerey^ men- 
fmrtLtmifwiiit  >  fMmir  eimt  netmrM 
tet  fimt  t  fmt  mtrd  eeUeSiemt  fid 
dtmum  difirahi  folent  >  iimt  erefiit 
dflimAtio  vltrdiUitm. 

46,  K^^itur  de  Ord.lih.  4  //>.  l0.tf</<f/?/- 
mationcrfi  tjuantt  plurimi frumenti 
wnditiydut  mutiidtii  (^,in^uo  ii»' 
re  temmuni  tteaiett  dteUtdtnr»  Et 

.   ttmuerfeiiiiemih,  yfifiieddfit, 

Diflerendaccrtia. 

T)econtraSibHsbonte  fideh 
^firiBi  iuris* 

Erda  ac  prineipalis  con* 
craduum  incer  (t  difFeren-» 
tia,  feu  diuifio,  ea  eft*  iare 

quidcm  ccleberrima ,  quac 
fit  inrcr  contra(5tu<;  bonx  fidci  , 
ftri^i  iuris.  Sunc  aurcm  bona:  fidei 
contra^lus  >  quorum  a£):ionfS  bonk 
fideidtcantQri&eaumeninCttrin 
aAionuih»&  $  leqoenti*  lnftit.dc  aft. 
Alij  ver^contraftns  quorum  a6lio- 
ne»;  illic  non  continentur-  ftridi  iutis 
fnnr,  iuxra  do£lrinam  glofT  1,  &oni- 
nium  in  d.^.  adionum.  Pixceiquam 


T 


honafi^eiyO-Jlri&iiuris.  ipjf 

fi  finrgcfti  cum  prinefpc-,  namcoK- 
tra^us  omnis  cum  principc  cclcbra- 
tus  »  ci(i  non  fic  cx  contcncis  in.d.<^. 
attonfi,habet  naturamcentraduuoi 
bonjfe  fidei^  feeundum  Bald.in  cj.pec 
tex.ibi )  vetb.bonz  fidei ,  in  ticuLdff 
paee  Cooilant.col.35.vecfic.Si  quif 
vcro,  quod  riotabilcreputaclaf.in.d. 
§  aftionum,  nocab.i.&  in.I.ciuitas.nu, 
8. tF.fi  ccrt.  pctat.  &  rxpealibijfcqui- 
toc  Dcc.in  ct.num.i.de  probationibu 
PloCide  in  lit.iarand^.iainum.5.tt 
alios  referens  Matienz.  in.'  l.5.tituL» 
decim.giof  1  .ti  .7  li  b.  y .rccop.  Percgr» 
cum  ciratis  ab  co  trad.  dciur.fifc.Iih. 
5.tic  1  n.  ^tf.vbi  idcdicit  de  contradi-' 
bus  cumfilco  cclcbratis:  pofl:  omncf'^ 
Macic.de  tacic.&  ambig.conucnc.ltbb| 
i.nr  ^.nQ.4).  vbi  plui^referc^  xomai 
£t  eft  communis  fenceociSift^:|iadt| 
Ludou  Gomcs  d  ^.aftionutti/ 
aiij  citati  a  Val^fc  dc  ior.  cmpbyt.qj' 
5.num.!0.  tamctfi  illc  ibidcmin  vcr- 
ficui.Vcruncamcn  ,  fenrcntiam  iiane 
non   probet.  Sed  fuflinendo  eamy 
quia  propier  monificentiam  princl- 
pts  qui  trquitatem  iempermaxitiiani 
ante  oculos  habere  przfumitur ,  fi^ 
proptcr  exccllentiam  eius  communi 
Dodorumcalculohoc  induftum  cft-, 
amplianda  crit  ,  vc  proccdat  notl 
fo'un)  in  concra£libus  illius  cumfob^ 
dteis  iiiisgeftis ,  (ed  etiam  in  coo^» 
dibns  geftis  cum  non  fubdicis » 
atienigenis )  femper  enim  vc  bon# 
fideiccnfendi  crunt ,  propter przro* 
gaciuam  pnncipis  ,  ac  icquitatem  * 
qujE  illi  (cmpcr  inh;crct.Qu6fic  ,  Vfp 
cum  prmceps  contra&umbonzfidei 
jcelebrat,  talis  contraftus ,  ex  duplid 
capitebotts  fidei  naturam(forciatur# 
qoia.fcilicecnatura  fua  cdttaftusbo* 
nxfidci  cfl,  &quia,  ^principe  cele-* 
bratus  cft:vnde  i$  c6rraftus,tanquSnt 
bis  bonx  fidei,Iatifsima  arqui  acbont 
incerpccucione  fuper  alios  gaudebic* 
Bb  ;i  00 
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Deillonon  dubico,  quod  bene,  ao 
vcilitcrad  praxim  aducrcic  Valafc  d» 
qu^n.f  num.14.  nempcquod.ccfi  in 
curia  mcrcatoruoi  debeac  iudiearido 
JidfnD  8e»quo>&  escboiwfide,  vcdo- 
eecBarc.  pec  tes.  ibi  in  K  fi4idciu(Ior 
^  quxdamnum.i.  ff.  mandat.  &  in  1. 
Quintu$,eod.  citul.Bald.in  l.fi  pro  ca, 
«ol.final.C.Cod.  &parsim  alij,  tamcn 
contraftus  ftri6ti  iuris  intcr  mcrqaco- 
res  cclcbraci ,  bon«e  fidci  non  cen- 
feancori  illtidetiiinide  bono&  »fuo 
fecuaudo  in  contraAibtts  eorom,  na^ 
■  curam  conna^his  noti  imtnutat » Ced 
demum  opcratur,vt,rcmocis  iuris  api- 
feibus  ac  folcnnibus  ,  vcricas  ncgocij 
ipc£tetur,&  fecundum  cam  caula  tcr- 
minctur.vc  pcc  Vaiarc.d  nu.i4. 

t:  Aggrediendo  nuoo  materiam, 
«{uanendumin  ea  anteotnnia  eft,6e 
inuc(ligandotn,quar^  magis,contra^ 
^us  iUi  quorum  a^lioncs  cnumeran- 
tucind.§.a£t;ionum,quamaIij,  bons 
fidei  nomcn  ac  naturam  (ortiri  fuc- 
rinc,cumin  omnibus  conucncioni- 
|»as  bona  fides  interuenire  debeat» 
tiee  conuencio  vUa  cum  dolo  conue-  . 
niac,  l.fi  mandato.2.^.PaUlusrefpon- 
dcc.i.in  (in.ff  mand<ic  l.bonam  fidem 
C.dcobligat.&ad  &dolodantc cau- 
famc6tra6lui,  vcl  ipio  iurc  nulluscft, 
prouc  m  bonx  fidei  iudieijs  cucnit, 
vel  ope  exceptioni5,vc  inalijs,(c6un- 
diim  communcm  ^oflcmagnatcra- 
dicionem  in  d.  §.  adionum,  &  in 
eleganccr,  ff.dc  doi.  de  quo  egimus 
fup.ad  ttTi.\h'\iemfticnestfir  vendttiones. 

Et  quidem  ,  (cicndum  cfl:  prtmo, 

2u6d,cumdicimus contra£lum  bon^ 
dei,iH>na  fides  non  aecipitur  prouc 
dolo  opponitur ,  quia  fraus-ft  dolns 
ab  omni  concraftu  abefle  debet ,  fed 
bona  fides  acpipicur,  prout  ftrido  iu- 
ri  opponitur .,  fccundum  qubd,  con- 
trattusalij  (lri6kam  inccrprctationcm 
xecipiunc ,  iacioccm  aiij  cx  bono  U 


acquo,  quos,  idcirco, bona^fidci  con- 
traftus  nuncupamus ,  alios  ftrt£Vi  iu- 
ris;  explicac  Ludouic.Gomcz.did.^. 
adionum  coI.i.  verfiaiLEc  tdeoego 
dia>,  &  alij  ibi,  Connan.libr.i.conH 
ment.6.1  f.num.  ia.Couar.in  reg  pof"- 
fcffor  1  p.^.4?.nu.4.deregul.iur.lib.^. 
Vala(c.d.quxft.  y.nu.i.  vbi,  hanc  cflo  . 
omnium  mcntcm,dixic:  &  cflccom- 
muncm  Dodiorucxplicationcm  cca- 
dic  Felician.dc  ccnfib.  lib.i.  c.|.no.t. 
in  fin.com.t.  elegancer  Mancic.d.Ub. 
i.citul     nu.<tf.ctt  requentib.K.ebeU. 
de  obiiganon.  i.part.  Itbr.l.quzft.i. 
nu.5.  vciiic.Scdcum  bonafides,  poft: 
omncs  Lufitanus  Martins  a  Coftaia 
annotation.  ad  Caminh.  annotat.jo. 
num.n.  Curvcro  magis  hi,quamilli, 
boiie  fidei  fint ,  &  dicancur ,  qusrric 
g1on.t.magna,cire4  inicium.in  &\St.§, 
adionum  ineccamen  quzftioni  ref- 
pondct,vcaduettitIar.ibi  nu  17,  non 
cnim  glofla  rationcm  aiiquam  afstg- 
nar.obquam  cotraftusalif  bon£c  fidei 
fint,&  alij  fttidi  iuris,rcd  ctfcdusm- 
defecutos  commemorat. 

loan^Faber  d.$.aAionom,tn  fin. 
ancc  cu m  Petr.dc  Bellapett.ibi,  diiFo- 
renti«  iftius  caufam,  vfusfrequentiz 
attribuunt,vt,in  conuentionibus  qu^ 
in  populo  frcqucntiorcs  cranc,  &  hu- 
mano  conuidui  ac  commcrcio  per- 

2u^m  neeeflariac,  exuberantior  bona 
desapparerct  Quamrariotlem^icri- 
pfic  laf  ibid.d.nu.i7.nil  valercquaQ- 
uis  habcat  aliquid  modicum  perfua- 
fiui  coloris;  &  mouccur,quia  ftipula- 
tio,fiuc  adlio  cx  ftipulatu.non  nume- 
racur  mtcr  a^lioncs  bon£  fidci ,  cum 
tani^illa  frequccifsimus  fic  cdcradlus*. 
&  idem  in  mun}o,qbi  reliquis  edtta- 
ftibus  fTcqucncioreit,  vcinquic  BatCi 
poft  Iacob.dc  Are.in  rubr.  n.  fi  cecfc 
pet.Et  tamen  laf  ciim  prxdidam  ra- 
rinncm  impugncr.  nuliam  aliam  afsi- 
gnac,  quam  quod  fucric  pco  ratione 

volun- 
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voluntas  ,  fubdcns  ( quod  &  mirabi- 
lius(iicic )  non  onaaium  qux  iu  iure 
lcripta  Cunt  ntiooem  reddi  poflt.  1. 
non  omniuaii  C  de  legib.  com  quo 
conuenit  i£guyii«r.Baro  pag.tfo8ul. 
$.a£tionum,  dicons  ,  in  ijs  quz  certa 
iunr.non  magnoperequ2rrcndanira« 
tioncm,curiuconfticuu  iiDC)d.l.aon 
omnium. 

].    Ego  quidem ,  illnd  turiteonC 
lottim  refponfiimi  non  ita  lac^  pate- 
re»  puto»  vc  omnium  •  qoorom  racio- 
nem  aflbqoi^non  valemus«  pro  racio-» 
nc  ,  fcu  magis  pro  crcufationc  nohis 
fit.  Si  quarratur,  cur  vigcfimus  quin- 
tus  annus  minorem  xcaccm  io  iuro 
tcrmmet  i  fi » eur  quadriennium  dc- 
fttdeczaftom»  beneficiom  refticucio- 
nis  aduersos  ea  in  qaibus  minor  eft 
hefos,  prscludac>  &  non  potit^s  bis» 
ac  fimilibus  aftionibus  ,  vc  invfuca- 
pionibus  ,  praifcripcionibus  ,&  alijs, 
vnus  fupra,  auc  vnus  infra  annns  a 
Lcgislatocibus  condicucus  (uecit  i 
beae  re(pondebit  i  qui  »  non  om- 
nium  quae  i  Maioribus  conftituca 
(unt,  racionem rcddi  polfe ,  refpon- 
deric.  Condac  fanc ,  fumma  racione 
ftacucum  fui(Tc  ,  vc  minoribus  auxi- 
lio  rcftitucionis  fuccurrcrccur  ,  pro- 
pcer  fragile  &  infirmum  huiufmodt 
«tatis  confiliiim  >  ic  mulcis  caprio- 
nibus  fiippofitum.  1.  l  ff.  de  mino- 
rtb.  Conftat  icem  de  ratione  intro- 
docendx  vfuoapionis  ,  ne,  fcilicec* 
renim  dominia  diu  ,  &  fere  femper 
inccrca  oflTcnc ,  1.  i.  fF.  dc  vfucapio- 
nib.  Da  racionc  vcro  tcmporis  his 
a6Honibus  i  Lcgumlatoribos  prz- 
finiti*  eor  magis  iilud ,  quam  aliod 
paol6  citra,aoc  vlcradefinieruncnon 
ita  conftare  poteft  |  nec  videtur , 
quod  ratio  alia  afsignart  pofsit, 
quam  quod  fic  iliis  placucrit ,  quan- 
do  certum  aliquod  cempus  dcfinire 
nccclib  debecenc ,  Ac  vero  pto  di-< 
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Ibntiionc  concraftuum  bona:  fidci, 
&  ftri^i  iuris  ,  qusrcnda  eft  ratio  | 
neo  enim  decec  dicetc ,  aut  cogica' 
re«tam  leriam,  camqoi  celebreitt 
eoncraftuum  diuifionem  in  tam  ta* 
rios,  tamque  vtiles  iuris  efte£bis,  L&a 
gumlatorcs  abfquc  prxuio  conClio 
&  racione  cxcogitaflc  ,  &  induxiiTc. 
Alias  aliorum  racioncs  adducit  Va- 
laic.  dift.qosiftioo.j.  num.5.  Couar. 
dift.$.^.nomer.4.verfieol.  Quzram 
fim^t  &  Felician.poft  cosdid.cap4 
3.  niim.  4.  vcrficul.  £x  quibus,  ratio- 
nem  diucrficatis  ponit  in  frcquen.^  _ 
tiori  ac  magis  ncccfTario  vfu  concra- 
6^uum  bonx  fidci,inquam  fcnrcn- 
Ciam  alios  citat ,  U  frcqucncius  rc* 
ccptam  exiftimac,     air  ^u6d  tan^i' 
dem  in  eam  videtur  Valiiie.  deeU- 
nafie,  qui  dift.qozftion.  nume.^^' 
ro     rationemconfticuic  in  duobui^- 
fimul  iundis,  ncmpc  ,  m  intiqnita- 
te  contra6tuum  ,  funt  cnim  omncs 
fecc  qui  bonx  fidei  dicuntur  »  iuro 
genciom  incrododl»  8e  in  fireqoen^ 
ria  illorom.  Sed  haee  vttaqoe  ratio 
fimul  iun£ba  in  mucuo  concurric  > 
cuius  concradus,  &  adio ,  bonc  fidei 
non  cfl: .  Nccdcniquc  fatisfacit  ra- 
tio  quam  aisignat  illuflrifsim.  Klan- 
(io.di^.libr.i.  cicul.5.  num.i7.  quzfi-r 
uitenim  ibi  num.4.  diuerfiiatis  lo.* 
rionem «  cor  alif ,  bon^  fidei  dican- 
tor,  &  ftriifti  iorisalii:  &  poft  molca 
6\€t.  num.  17.  concludit ,  rationetn 
difcriminis  in  co  cflc,  quiain  bonac 
fidei  contra£libus  ,  boni  &:  a-qui ,  (cii 
bcnigni  iuris  fic  uicerprccaciO)  in  alijs 
ver6  ftrid^agicur,ncc  aiiauid  vcoiro 
incelligitur  vlcra  id  qood  oomina« 
tim  a  contrahendbos  ficexprciTum. 
Quod  quidem  9  verum  ica  cft  j  fcd 
hoc,  eft  nominis  cao&m  ponece,non 
rci. 

4    Dico,  igitut,  huius  diuerfitatis 
laiionem  ab  ipforum  cootra£luum^ 
Bb  I  nattffil 


Digitized  by  Google 


29 8       LMx  hoc  iure.ffJi 

natura  pcnderc:  fuac  eDimalijquo> 
rum  hatur£  maxime  eonueoic ,  vcid 
iQcerconccahentcs  aftam  intelliga* 
tur,quod>  U  ii  expreflum  noo  fuiilec» 
camen  intra  bonac  fidei  terminosdi- 
lacacuf;  vt  viderccftin  cmptionibus> 
vcndicionibus  «locationibust  condu- 
^ionibus }  fociccatc  ,  eommodaco  > 
depofito ,  &  alijs,  de  quibus  in.d.^. 
aftionumialij  eeon(rd,quonim  natu- 
fc  par  efti  vt  vltr»  id  quod  a  contra- 
hencibus  cxprcfTum  eft  *  alind  aftum 
non  fubintelligatur  |  quorum  cxcm- 
plum  primum  fit  inmucuo,  qui,&(i 
frcqucntifsimus  fic  concia6kos ,  &cx 
parcc  mucuancis  gratuicus  &  libcralis, 
eios  camen  naxaxm  eft  ,  vtvlcra  ex- 
preisd  conuenca  non  extendacur  t 
neciubincelligatur  ^vforas  &  accef- 
(iones  pod  mora  in  eo  venire ,  vc  in 
alijs  bonae  fidci  iudicijs  ,  ncalioquin 
bona:  fidci  prastcxtu  &:coIorc,  vlura: 
crimcn  nacura  vciitumobrcpac>Qua 
quidem  rationem  quod  accinec  ad 
mutoum  s  vc  inter  bon s  fidei  tudicia 
oon  numeraretur ,  enpenditFelician. 
d.Iib.i.c.3.num.f.vbtin  fin.  air,qu6d 
poftca  vcrifsimam  cam  lcgic  apud 
Anton.Vfillum.d.^.adionum  ,  num. 
xyi6.  X7.  &  ^^-  &  quod  luboblcurc 
ungic  Coraf.ibi ,  num.8.  Mihi  cerce 
idem  eontigic»  nampri&s  racioQem 
hanc  fcripfi,  quim  fcripca  illius »  auc 
Alceriuseam  cradencis  perlegerim. 

In  ftipulatione  veroracio  cft,quia 
vcrbis  cclcbratur,  ac  ccrca  vcrborum 
formula  conftabac.  1. 1.  cum  ^^.fiiis, 
infc.de  vcrbor.  obiigac.vndc,dc  natu- 
ta  conccaftus  eft ,  vc  id  demum  quod 
^erbisexprimicur,  quibus  ille  conftat, 
in  eo  a^m  intelligacur.  Similiscft 
racio  conucncionum  aliarum,quaiu 
cclcbraciojvltraidquodfimplcxbona 
fidcs  rcquiric,  ccrca  aliqua  (olcnitacc 
eircunfcribitur,  vtcmphytcufi- ,  quas 
fin^  (criptQracdehruinequiclccuQ. 


diim  4N>mmuncm  >  quam  fcquicuc 
Valafis^iQt;cmphyceuc.quz(l  7,00. 
a.Gild.derenoaatxmphyceuf.  qujcft. 
atnum.z.&quaeft.i8.num.56. 

Eife  vcro  emphyceufim ,  ftrt^ 
iuris contra(5tum  >procertocft,  quia 
non  numcratur  intcr  bonx  fidci  iudi- 
cia  in  d  ^.adtionum ,  &  ita tcnct  cum 
relatis  ab  eo  Valafc.d.tra^ac.  quzft. 
f.nom.7.vbia(rerit,  hancefleotnniii 
recepram  &  indubitacam  opinionemi 
fiibdit  tamen  ,  non  ade6  ftrifti  iuris 
e(Te»quin  mulca  fupcrhoc  contra£tu, 
ex  sequo  &c  bono  diffinicnda  finr; 
idcmquc  probac  in  concra£lu  cm- 
phyccufis  ecclcfiaftics,  vc  ftiidi  iuris 
fic  i  ibi  d.num.  laJn  verficQl:Sed  hi« 
non  obft^ntibus.Dubitaritamen  poCt 
(ec,an  communis  fencentiadeprinci- 
pis  contraftibttStde  qua  fup.in  eccle- 
Gx  quoquc  concraftibus  ,  quia  illa 
acquitacis  cultrixcft,  tencndafic.Dc 
cenfu  maior  dubicacio  eife  pocuic, 
quia  luftiniapi  cempotibusnondam 
nocus  erac»  vcabeointer  bonarfidei 
iudicia  connumerari  potuiifec  ^  pro- 
bac  Feliclan.d.  c.)  num.^.ftriftiiucis 
cftc  ,  ex  cademracioncquamucuum, 
ncmpe,propccrpcriculum  vfur«,quai 
huic  concradui  vicina  cft,  &  illi  facile 
obrcpic.  Addicciam  poteft,ad  cenfus 
celebrarionem  non  fufficere  fimpli* 
cem  bonam  fidem  ,Ced  (blenniuces 
aliasrequiritprxfercim  poft  conftita- 
cionem  Pij.5.  fuper  forma  ccetDdi 
cenfus. 

f  Sunc  aucem  diffcrcntia:  non 
rar2,  ncc  mutiies  inccr  contra^us 
bonar  fidei,  6c  duGti  iuri^^quarum  non 
nnllas  commemorac  Glofl,  i.in.d.f . 
attionum,  vbi  Ludouie.  Gomerjiaai* 
14.  fex  nuncoparim  icribtc ,  nouetn 
Mynfingcr  ibi  cx  num.  10.  vfque  ad 
i6.  &  aliialias  adducunc  ,  quorum 
mcminic  Valafc.d.quaft  ^num.i  qui 
vnam  addic,  vidclicec,  quod  in  cont- 
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tudibus  bonx  fidcicft  locusiuriaC- 
ciclccndi.  1.  fundus  illc  tf.de  concra- 
liefwl  cinptJionverdtQ  contraftibuS 
ftri&i  iurls,  1  fi  oiiht  &Titioi  in  prin- 
tip.C  de  verbor.obligat.  Sed  cte  iure 
accrefccnHi  in  cantraftibus  aliccr 
{"cntiunt ,  &  doccnt  Do£tor.ibi.&  in  I» 
rc  coniui.di  H.  Jc  lcg.  j  qui  diftcrcn- 
ciam  non  coiiftituuntm  iioc  >  quod 
cootratto5«  booz  fidd  fit ,  Mt  ftrifti 
loris^red,  an  fit  IttcratiuoSyVel  onero- 
fos,&  an  res  in  concrai^um  dedo^ka» 
diuidua  Tic  ,  vel  indiuidua,  vt  per 
Gon^cTi  rom  c.  dccim.i num.  t.cunl 
tequcntib.  quod  magis  placcC. 

6  Intcr  alias  vcro  ditferencias 
principalis  ilU  eft,quam  probat  com> 
munis  lententiit  de  nullitatecontra* ' 
ftos  bonx  fidei*cuidoluScaafiimde. 
dict  qoo  dolo  interuenteate  in  con> 
cra£tu  ftrifti  iuris  ,non  mancc  contra- 
ftus  ipfoiurc  nullus,  fcd  pcraftioncm 
dc  do'o,vc!  pcr  cxccptioncm  cliditur< 
quod  lccus  cfttn  bona:fidei  contra- 
^Djqui  manet  ipfo  iurenulIuSvdolo 
illi  eaufam  danrci  &  ica  Glolt&  com- 
municer  Scribencestn.d  ^.adionum, 
&in.l.&elegantcr,fr.dcdol.&  pafsim 
alibijatc  Cou.ir.communcm  traJcns 
in  rcgul.  polIcHor.  i.part.^.  6.nuuvtf. 
de  rcgut.  lur.Iib.  6.  &  ilto  folo  citato 
Tufch  praftlc.  concloniur.com.  u 
conclui^millefima ,  nu.penult.  fub  lit« 
C.Mancic  qui  alios  refertfir  (equttor 
d  li!vi.titul»57.num.z|.cumfequcncib^ 

'  Re^cll.  de  obligation.  i.  part.  tib.  i. 
.   quA-ft.i.  num<?.5d  rurfus  qu2Eft.6.nu. 

,  10.&  lequenti,&  pIuribuscitaciscom<. 
iDunem  tradicZeuail.prafticar.com* 
mn.  contrs  common.  lib«  i«  qo«ft« 
t i^.nom.  t.  Oe  qoa  commooi  tradi'* 
cioDO  egimos  fitp.  ad  verb.  tcx.  ibi, 
tmptitnes,  &  vtniithms ,  cum  deCcr- 
tio  cmptiotiis  &  vcnditionis  fubftan- 
liali  rcquiHco  trartarcmus .  Et  modo 
nddo  9  adco  bonx  Hdet  conua^um^ 
« 
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cui  dolus  caufam  dcdic,irriCum  ma- 
Dcre,vc  neccumiurameocofirmecur» 
fiscitnd^ni  flommonem  leiitenciam^ 
qoameJc  ^adiU^inXt.  o4..C.diit»* 
fcind.  vedit.  tradit  &  (eqoitot  Godef* 
de  iuram.confirm.t.  parc  eap.|;f.  no»'. 
ii.Addorurfus  ampliacionem.quani 
ad  communcm  fcnrcnciam  tradiC 
Gail.iib.a.pradicar.  obforuac.2 .  nu.tf« 
vcproeedat  etiam  in  doto  dancecau- 
fam  diftraftoi  aac  libetadoiit  eontnu  * 
ftosbon^fidd,  leeondiim  Bart.cLl.tt 
elegancer  nom.  Doftor.in  1.  do 
tutcIa.C.  de  in  integr.  rcftit.  mioot* 
Eucrard.in  loco,  4  c6tra£lu ad diftra^ 
6lum,vbi  mulca  adducic,  Rebell.  d. 
parc.lib.^.qua:ft  4.num.Kad6n. 

7    Alia principaliSide  \^  praXi  vd« 
tis  -diHerenda « drdli  I^Mones  U 
vrurasvet{atur{  quae  in  ootitcaftibot 
bonar  fidci  vchiunc  a  Cemporc  morr^ 
tion  fiG  in  ftridi  iuris  Gontradibus« 
Quameciam  diiferentiam  CraditgloC 
&  coromunis  in  d.    aflionum,  U  ia 
cciimvenerabilistdeexceptionib* 
Gepe  alibi,  ManCio.de  ambig.e6benCi^ 
lib.8.citttl.i.  nam.8.  tom.i.  Rcbcll.d.. 
qu±ft.  1.  num.  J.  &  pluribus  citacis 
profequitur  Fetician<  d.lib.t.  cap.^  al 
num.  9,  commnncm  cradic  Cald« 
commentar.  dc  empcion.  &  vendit« 
cap.  z  i.num.  4^.  ticdceontra  illam 
td  contendaC  iit  nomer.  (equentil»« 
eamqudprobanc  CcjC.  in  1.  quiaCanii 
tundem.iunda  gloifaibi,  if.de  negot«' 
geft.  1.  lulianus.    cx  vendito,  ftTdd 
a^tion.cmpc.l.quaero.ftllocat.l.i.l.mo- 
ra^.in  bonx  fidei,  fF.  de  vfur<qui  lo.^ 
quuntur  inbonse  fidei  conCraSibus* 
Inquibtts  vrarsveniaof,eCiatti  tbidtf 
llli«  adom  ifl  oonctadibos  nofl  fuitt 
perconcrartum  Ver6  ,  in  ftri^i  iuri^ 
contra£libus ,  vc  non  debeantur  vfu* 
t2dc  quibuscctnuencioneipfaadunnt 
nonfuic,  probac  cex.  in  d.l.quia  can- 
(undem  I.i.C.de  condi^.indcbit.t.|4 
0b  4  /on^ 
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ianSLA  gtofr.ibi|C.do  wfut, 

£x  qtia  Gommani  doftrlna  diBfe- 
fenri*  inferrar » qo^d  (I  qMisdebetc 
aliaut  oentum  ex  «auik  mutai ,  vel 
(Itpulationis  (qax  conaentionesftri- 
(ki  iuris  runc)acicempuseertum,  non 
ccncbitur  dcbicor  ad  vfuras  tcmporis 
pofl  moram  decurfii  6c  idcm,(i  dcbcac 
ex  empiiyteutioo  cdcradu,qui  (lri£li 
ioris  e6,(ecand4m  c6munem,deqaa 
*  iap.percontrariomferd«qaipecanii 
debccex  contrafto  venditionisjoca- 
rionis,doporiti,mandati,aataliobonx 
fidcf.vfurasmora:  praeftarctcncbituri 
vc  in  vcnditionc  probat  ccx.  in.d.  U 
lulianus  ^.ex  vcnditO}  in  locatione 
texJn  d.l.quasroiin  depofitoJ.Lacias 
Ticius.  l.dierponraliorum.  §.  quipe- 
cani.im,I.Quintos.  l.fi  facculu,in  (\n, 
infv.  depofic.  in  mandato.  I.idcmque 
'  ^Si  piocuratur,  infir.mandat. 

8  Harc  tamcn  rcroluiio,& difte- 
iencia,PonciHcio  iuic  non  procediCi 
qoia  eo  iore  viot»  non  debentnr  nco 
ex  €ontnidibosbon«iideipoftmo* 
latn,  mfiquadovcintcre^Te  pecuntor, 
qoacenus  creditoris  incerefttam  ra- 
tioncdamni  cmcrgcntis,  quam  lucri 
cenTantis  ,  iuxta  glofl.  magnam  in  e. 
eonquxiluS)  deviur.&  ibi  Abb.num. 
^.vbi  nam.8.praecer  rexcaiusaglofTa 
addoftostiex  alios  addaoic«  quibas 
▼furx  Udiae  font,  idem  nadit  Abb.in 
ccdm  Teaembdif ,  num.  16.  &  ibi 
Imol.  num.i^.de  excepcionib.  GlofT. 
noftra  in.l.curabit ,  verb.  ratio  C.  de 
a6lion.  empt  quam  notabilcm  dixit 
Abb.  d.nmn.i^.  fequitur  Manticd. 
lib.t.t{tu].  ^.num.  ao.  Sc  plores  altos 
fai  eandem  fencenciatm  cicat  FelicieiK 
id.lib.i.dc  cenfib.  0-5.  num.ii.vbieam 
afcribic  GloflT.  vcrb.  bonae  fidci  d.  c. 
cum  vcncrabilis,  quafi  voluiflct  ibi,m 
contradibus  bonx  iidci  non  vcnuc 
▼itiras  poftmoram  ,  niti  quatenus  in- 
cerfit}  qaod  cameD  in  Ubto  mco  apod 


gloflam  ibi  non  legi;  quinimo  przdt* 
Aam ,  qoam  de  iore  ciuiti  diximus» 
difierentiam  incer  conccsiftos  boosc 

fidei )  &  ftridi  iuris ,  iimplicicer  intec 
alias  fcripncibiglofla,  vcglofla  noftra 
in.d.§aftionum.Vcrumtamcn  cft,  fic 
communc ,  de  iurc  Canonico  vfuras 
non  dcbcri  poft  moram  ex  concra. 
ftibus  bonas  fidei ,  qoacenos  vlbras» 
fed  qoatenos  interelle  »  vc  explicac 
Abb.  d.«.€um  venerabilts  num«itf« 
&.d.c.  conqocftus,  nu.  6.  Vfii ra  ece« 
nim,  quatcnuscft  vfura,  id  cfl:,damni, 
aut  lucri  ccfTantis  intcrcflc  non  cx- 
iftcnte,  diuino,  & naturali  etiatn,€iC 
Pontificio  iiinre  prohibica  fempereft, 
TC  «x  commoni  Theologorom ,  BC 
Canoniftarom  cradit  Couar.  libi  |. 
vafiar.c.i.num.5.1ace  Naoarr.in  com- 
mcntar.  de  Tfur.notab.  y.ex  num.7. 
Lcfl^.lib.i.dc  luftit.&iur.  c.zo.dubit. 
4.  pcrtot.  Azor  inflitut.  moral.lib.j. 
o.z.  de  vfuraiquzft.  r  &.4.com.3. 

9  Secan(kim  quam  (cnteodam 
apparec ,  prxdi^m  d^erendam  in- 
tcr  cotraftusbon^Hdeit&ftriftiieris» 
iure  Canonico  fubiatam  cflrc,vcrion- 
cupatim  tradidcrunt  Abb.Antiquus, 
loan.  Andr.  tc  Anton.dc  Butr.in.d.c. 
cum  vencrabilis ,  tciatiaFelician.d. 
c.;.n.ii.in  fin.quibus  ipfe  non  aften- 
ticor » ^ifferenciam  prstdiftam  acct- 
piens  in  110,  {equenti  io  vforis  oom- 
ntodi  perc«;ptirecompeniatinis,6cde 
his  intclligic.iuris  ciuf!islcgcs,quibu$ 
rraditur,  v/uras  vcnirc  poft  moram  ni 
contradiibus  honx  fidci,quas  iure 
Canontco  corredas  non  cfl^c  ,  aic. 
Quae  interpret^tio  ,  prxcerquilai 
qu^d  diuinatoria  nimis  U  violenia 
eftad  lcges  multas ,  qaibosjKeneiili* 
tcr  dicitur,vfuras  venire  poft  moram 
in  contraftibus  bonx  fidei,qux  flne 
vioicntia  magna  rcftringi  ncqncunc 
ad  vfuras  pcrcepti  commodi  recom* 
pcnfiidiMf  f  pecifiolotaqiiidem  vaUe 

eft. 
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*efl  >  vc  lurc  Canonico,  &  in  animx 
iudicio  recuandcbeac.  Prxfupponic 
bnim^ereditorem ,  pecuniji^  ubi  de- 
bicc  exeontraAu  bonae  fidei ,  vruras 
A  debicore  morofo  exigere  poffe,  etfi 
^  moraimus  nullum  inde  fibidecri-' 
mencum  emergac ,  ncclucrumamic- 
cac :  atquc  ica,  qui  dcbicoris  fui  mora 
ncG  damnum  vlium  fubijc ,  ncc  lu- 
mm  aiiquod  aoqoitece  deHjc ,  pe. 
«oniaB  iibi  debits  loerum  percif  icrj 
quod  apud  Doftoies  >  in  ipecte  ifta 
li^re»  non  legimus  » qui  regularirer 
ratione  damni  cmcrgcntis  ,  vcl  lucri 
oelTancis»  vicra  fortcm  aliquid  pcrcipi 
pofle  ,  frcquenccr  confcnciunc ;  nca 
lerciam  tianc  ipeciem  probanc }  qua;, 
n  noua,  ita  peritiuloiaeft,  prasfibrdoii 
quod  magnani  impiobi  fitnoiis  an« 
fam  prz  ie^ferec^ 

to  Pracccrca  facic  ,  quia  licicas 
vfuras  pcrccpti  comodirccorapcnfa- 
tiuas  lcgimus  in  caiu.i.lulianu$  §.  cx 
vendico.fT.  de  aflion.  empc.l.  curabic. 
Cxcld.tita1.ez  tatione  fpecialidequ^ 
ibi<nenlpdaprdpter  tationem 
ftuom  ei  reempuabemptoreper- 
ceptornm  ;xqiiirsimum  cnim  vifum 
eft  ,  cmpcotcm  qui  cxrccmpta  libi 
cradita  frudlus  pcrcipic  >  prctij  non 
ioluti  vfuras  pcndere  vendicori}  quaih 
«qaitiitii  tattdiiem  iii  hoc  c^itaisi- 
gnat  loriiconfi  in.  4«  §-  ex  veiidiroi 
Impp. in. l.a.C.de vfur.cradir  Cuuar. 
lih.  5.  vjr.  G.  4.num.i.  &  a!i;'>  rchtis 
Barbof.in.l.dc  dmifione  a  num.13.tF. 
foluc.  matrim.poft  omncs  Mancic.dc 
racic.  &  ambig.  conuenr.  Iib.4.  ricul. 
a^.na.  xoJU  feqaentnooi6ime  Cald. 
jie  empcion.  8r  vendit.c«is««  no  i$f: 
qut  latc  &  luculcnteragunt  de  deci- 
fione.d.I.curabiceiusquc  racione  ,cx 
qua  muICi  infcrunc  ,  cui  conucnic 
Luficana  Ord.  bb.4«citul  <>7.  ^  ^vcr- 
ficul.  E  bcm  afsi.  Atquc  ita ,  cum  fpc- 
cialicor  in  cafu  Ulo » qui  de  contta^ 
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bonx  fiJci  cft,vfura«;  pcrccpti  lucri 
rccompcn(atiuas  Dodor.approbcnCi 
quanuis  exnonioluco  prctionullum 
damniim  emcrgac,  neclaoriinioeilec 
io  perfdna  venditoris,  vt  contra  aliof 
probaoi  Coiiar.  &  ^arbof.  &  fenti^ 
Cald.  qui  alios  rcfcrc  dift  cap.  1  j, 
hum.  xy .  quod  vcrius  cfl  flancc  ipxx- 
didtaicquitatis,  fcu  fcruandixquali- 
tacis  racione  ,  non.  dcbenc,  vciquCi 
locri  pcrcepci  Vfarac  recompcnuti-« 
uz  admicti.deiure  Canonico»At  iure 
poli,  vbi  h«Gracio  ccifare  apparuerit. 
Prarfcrfcim  ,  quod  nomcn  ipfum  iii 
propriccace  vocabuliihnuic ,  rccom* 
peniaciuis  vfurii  locum  non  cHc  ,  vc 
eas  iure  Poncificio,  &  in  anima:  iudi. 
do  approbare  debearotis,nifi  vbicreo 
ditori  ex  re  fuaaliqoid  ab  eft  i  debi« 
torereceptom  >  quod  cx  adione  vior 
rarum  recompcnfarc  Cbi  valc.Tt,  vriri 
cafu.d.I.Gurabirj  &vbi  nihilabclt.ncc 
rccompcnlationis  nomcn.ncc  xqui- 
tas  ica  fubcil  ad  ius  Pontificium,  qua- 
uis  'ad  ciuile  ite ,  vc  inieri^  ttader 
tiiui. 

Sed  U  deci(ionem.d.l.caral>ittflC 

pcrccpci  commodi  rccompcnfactuas 
vfuras  dc  quibus  ibi  ,quas  Noftricx 
prxdifta  aequitacis  >  fcu  xqualiiacis 
ratione  dcfcndere  «onancur ,  Tiico* 
logi  commoniterdamo4nt,vtconfta[^ 
cx  Stloeftr.  cum  citacis  ab  eo ,  verb. 
vfora  x.qux(l.  11.  Pccr.Nauarr.tib.}. 
c.i.nu.f  57  FraC.  Ludouic. dc  Bejado 
cafib.  conicicnt.i.  parc  caf  i^^.m  fin. 
loan.  Azor.  inftitution.  moral.lib.8. 
c.i5.qu<e(l.i.com.}.  vbi  communcmi 
iuris  Interpretqffi  fententiam,paDds 
exccptis»  cum  bac  Thcologorucon'* 
.ciliac « Leonard  LcfT.Iib*2.c.ti  dubic. 
5  num.  i()8.  vcrficul.  Circa  pratdi^^aj 
vbi ,  fcnccntiam  hanc  ,  vctiorcm  rlTc» 
dixic,  &:  naturali  xqmtati  conformi- 
orcm,  quam  in  numer.(equcntib.cle« 
gaotetdefendiCi  &  adIeg.ciQilesconVt 
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trafttitn  (latuences ,  qaa  partevfuras 
in  fpccic  illa  conccdont  ,  rcfpondct 
niim.  ir.cflc  abolicas  iure  Canonico. 
Qua  (lance  fenccnciaf  cnuico  minus 
iure  iHo  AifthieH  debeoc  vfarcper- 
ee(Ki  commodi  -recompenfatiiix  in 
ipecie  alii  generalicer  in  bonc 
4ideiiudicijS. 

Denique,ruperior  Fcliciani  opiliio 
apercc  conumcirur  cx  eo ,  quia  dc 
iure  ciuilifin  bonz  Hdci  iudicijs  tanc& 

'  ▼alecadvforas  iadicisofiliciom,quan- 
tom  in  ftipoladone  ,de  illtsexptefla 
conuencio.l.  qnta  tantiindcm,&  ibi 
glofl".  intr.de  ncgot  gcft.  I.  Lucius 
Ticius,  vcr(tcul.&  cft  quidcm  ,infr. 
dcpofic.porr^,  dciurcciuili  lucraco- 
rias  vfuras  ftipulacionepromitci  pofle> 

.  ^obat.l.}.C.de  vfiir.fie  nulladehoe 
dabitatio  e^>  £alte«  ante  nooi6tmum 
Aochcnctcor.  lus ,  quo  vfuras  eflc 

,  prohibicas ,  ccnuit  Glofl".  magna  in 
Auch.adha:c.C.de  vfur.&  communis 
lccundum  Abb.  qui  (cquicur  contra- 
riam  m  c.  cum  fic  gcncralc,  num  i8. 
Terfic  Ad  hoc  enimtde  for.  c  6  p  c  cent; 
Tnde^  fi  tantom  valetfiure  doili  atteii- 
.  lOiin  bonatfidei  iudicijs  ad  vfimrom 
peticionem  ,  iudicis  ofiScium,  quan- 
tum  in  ftipulacione  exprcflade  iliis 
eonucncio,rcquicur,qu6ddeiureciui. 
}i  in  bonac  tidei  contra^ibus  non  fo- 
Idm  veitiuntWoraBaecepticomfnodi 
recompenfiitioje » H,  Worae  damni  e- 
tncrgecis,  auc  lucri ccflantis  reftaorai» 
tiuz ,  fed  cciam  lucratoria;  vfutaeCfunc 
cnim  crcs  hx  vfurarum  fpecies ,  quas 
ponutit  Bnld.&  Salyc.n.x.inl.i.C.de 
vfur.  &  poft  cos  aiij)  quas  lacratotias 
vfiicK,  iote  Canontco  in  omni  con* 

.  traftu  prohtbttas  efle,nollos  dobttat* 
Apparec  crgo  t  ditferentiam  hanc  de 
vfuris  poft  moram  iure  ciuilitradi- 
tam  intcr  contractu>  bonae  fidei,  & 
ftri<5li  iuns,  iurc  Canonico  non  pro- 
eedcrcquicquid  Feli6iaD.concca  fea- 


tiat  did.  cap. 5. num.  «a«in  fin.  &  Ifc- 

qucnti. 

II  Scddurumquidcmi&difficilo 
valderepuco.vc  mcc  ciuiliitaabfoliif^ 
•6  fiinplidcec  TfiiraBpoftm6ramve« 
niant  in  -contraftibus  bona:  fideiji 
qux  non  veniunt  in  ftrifti  iuris  con- 
tradibus  niflcum  ftipnlationedeillis 
aftum  eftjfi  cnim  bonx  fidei  «oncra- 
ftibus  maior& cxubcranrionquitas 
fubcft ,  vnde  &  boB«  fidei  nomeih 
accepentnt^ioxcaeommonem  expU** 
cationcm  -deqoa  fiip.tt  cqoitaciina* 
xime  tepognac  vfiira  ptoiiibita  tora 
"Canonico,  quod  fumma  arquicate,  & 
a  iurcdiuinoproccdic-.quificripoteft, 
vt,  vfuras  iure  ctuili  cx'contra6libus 
honx  fidci  deheri ,  dicamus,  quafiex 
arquo  bono  in  illis  fiibiocelledas^ 
cerci ,  f i^r  hic>non  cqujtas  reperi-» 
tor,  qoi<ttri&i  iaris  cootcaftibos  m*- 
gis  confcnraneu?  crat. 

12.  Verum  ,  prorclolutionediccn- 
dum  criccoties  in  concradibus  bonac 
fidci  vfuras  poft  moram  vcnirc.quo- 
cies  id  «qoicas  fuggctit'%  fecundika 
qoamTci^alhftionem,  leges  dehoclo- 
queotcs  intelligeiidse  rant.Ncc  dt- 
tiinatoria  intcrprctacio  ccnfcndaeft, 
tquam  &  bonafides  expticita  prout 
f«p.  &  ratura  contraftaum  cxigic,8C 
ip(um  iudicis  officium  >  quo  in  illis 
vrarc  veniimctxieituiii  enim  eft,qufdd. 
lodicis  t»ffictom  non  eomEpcxtc  iifli 
«qnicatc  exigentc  >  quiim  iudcxanto 
oculo^habcredcbctjl.quod  fi  Ephefi 

final.  ft.  co  quod  cert.Ioc.  quod 
idcirco  milcricorditer  implorari,  di- 
citur  a  gloft.in  rubr.fF.de  intccroga- 
tot.aft.Bari.in.lt.nom.ti.Cde  iiirif' 
diA.omn.  iodtlafin  princip.nom.^f. 
inftit,deadion>Et  non  obftat,qa<d4 
in  bonaer  fidciiudicijsad  ct  adiortem 
vfiirarum  cancum  valct  iudicis  offi- 
cium,  quantum  in  ftipul.iti()ncnomi-  ^ 
natim  dc  iUis  fafta  conuencio  \  ic  Gt 
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vidccur,  quddqnemadmodum  vfurx  ica  violauic,vcpccuniain  in  eadi  col-> 
ifi  ftipulacioncm  dcdu6lx  iurcciuili 
peci  putcranc  a£bione  cx  contrad^u 
cc(i  nulU  ad  cas  lubcdcczquiras ,  Cia 
etiam  dcbercncur  &  pcci  poiTenc  tu- 
dids  officio  ez  qttolibecbonaefidei 
contrafto»  etfi  de  eisaftom  non  eflec, 
nec  ad  eas  exigendas  vlla  rubcnfec 
xquicas^  rcfpondcndumenim  eft,iu- 
dicis  officium  cancum  ad  hoc  vaiere 
in  Jiis  concra^libus  >  quancum  alias 
expccfla  vfurarum  (lipulacio,  cum  id 
aequicas  fuggcnc ,  qua  praeexiftenca 
iudtois  ofncinin  intcac ,  &  flompetic 
advfiiras,&  cunccancumvalecquan- 
cum  ex  (lipulacu  adiO)  Hcquc  incclli- 
gendus  c(i  ccx.in.d.l.quiacancundc, 
cum  gloflfaibi  ,  &  d.l.  Lucius  Ticius 
vciiic.Ec  cftquidcm  ,infr.  depoiic.  fic 
alia  tttcis  rcfponfa ,  quibos  noncat^ 
craditur ,  in  bona  fidei  ludicijs  vfiiras 
poft  morara  venire,itaTt,  quod  ope- 
latur  exprefia  couencio  in  ftipulacio.' 
nc  vfurarum,  aequicas  in  his  ooncra- 
^ibus  opcrccur  iudicis  officio  mc- 
diance. 

Ex  qua  refolucione  infertuc 
pcimd  tntelie&us  ad  tex.in.l«fociaiii 
qui  in  eo»£pro  foc.  vbi  in  focietatis 
iudioio  veniunc  vfurae  poft  moram, 
lion  quafi  vfura:  ,  fcd  quafi  intcicflc, 
quatcnus,  fcilicet,  focij  interfic.mo- 
ram  focium  non  adhibuiflTc.  Quod 
quidem  fummam  concinet  xquicacc» 
eciam  iure  Canonico  ceeepcam. 

14.  Ne0  obftac  tex.  in  1. 1.  $.  u 
inft.de  vinr.  vbi  fooiusin  vfuriscon- 
demnatur}  vel  enim  dcbec  intelligi 
dcvfuris  loco  intcrcfTc,  iuxca  di£k.  1. 
focium  qui  in  eo  ;  vcl  (  quod  verius 
puco  )  alia  zquicacis  racione  nicitur, 
vc  in  bonx  fidei  indido  v(ur«  pr«. 
ftencufjK  cqnitacis  ratioconfifticin 
eoquod  focius  pecuniam  c6munem 
inuafic,  vel  in  fuos  vfus  conuertic ;  & 
fie  oimirum»fi,  qoifocieutis  fidem 


iacam  ad  vcriufque  lucrum  inuafcciCi 
auc  in  proprios  vfus  conuertcrir,  vfu- 
ras  pra^flarc  ccncatur  ,  quasi  pro  lu- 
cco  quod  iocio  c.x  iocictaccinicaob- 
oenirc  poficc,  vel  in  pznam  ftangen- 
cis  fidem.  £c  hocGafo  vrurarom.xfti* 
macio  fiec  ieeondum  legicimom  mo-> 
dumin  loco  concra£bus  frequctuaciii 
vt  in  dift.l.i.&  inl.idemquc  $.fi  pro- 
curator  infr.mandac.  At  vcro  in  fpc- 
€ic  d.l.focium  qui  in  eo,diucrfa  racio 
eftivbi  non  eft  cafiis  de  fbcio  qui  po- 
cuniam  communem  fbciecacis  inaa* 
fit,  aocin  vfus  fuos  conucrcic ,  fed  dc 
focio  mocofo,iQ  reddcnda  locri  pattif 
confocio  fuo ,  quia  lucrara  pecunia 
ipfc  vius  fuifict,  idcirco  cx  tali  moia, 
camctfi  in  bonic  fidci  iudicio,  vfuras 
praeftare  non  cogitur ,  nifi  quaccous 
eonfocii  incerfic,  adbibicam  mojrana 
non  fuiiTctqoia  inhac  (pcGie  hoa 
aquicaci  conuenic,non  itlud. 

15.  Quinim6  notandus  cft  illo 
ccx.in  vcrficul.Scdfi  aut  vfusjprobac 
enim.fi  benc  cxpcndacur  ,nec*vc  in-^ 
cercfic  dcbcri  vfuras  poft  moram ,  6. 
ibcius  lucracam  pecnniam  in  vhis 
foosnon  conuerticTed  forti  amific» 
ica  vc  illi ,  non  fbcietati  amifile  peea- 
nizdamnum  imputari  debcat ;  qua 
cafu,  camctfi  in  foiucione  partis  lucrl 
focio  debiti  moram  committac  ,eiu$ 
quod  lUi  incctfic ,  ratio  nonhabecor^ 
vc  probat  tex.ibi.fA/ m  ifm  m  ft" 
tuntA  mn  fit,  *Mt  mortm  mmfMri^^ttm» 
trs  ejfe  vbi  tex.  alternacioa  oracionei 
loquitur,  cuius  vnam  partcm  adim"* 
plcri  fufficit,vcdcbitor  non  tcneatur» 
nempe,  aut  pccuma  (oGietate  acqui> 
fica  vfum  non  fuiirc,  camccfi  moram 
adhibeacinreddendo|aot|nocaro  n$ 
feciflTe ,  camecfi  pecnnia  vfus  fiiiflec. 
Atqucita  ibi  cfl  cafus  in  quoexbon^ 
fidci  concradu  non  debccorpoftmo- 
sam  iaceccire  lueci  eeflkiuis  ,  fett 
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le  I  fed  exuberancior  bona  fides  9C 
flBquicas  iltius  concradus  hoc  opcra- 
cur.  Qiiod,  &  iurc  Canonico,  &  in 
foro  animae  obtincrc  xquc  ,  ccnico  : 
quam  cnimvfuram  ius  ciuilenonre- 
cipit,  quomod6  receptam  dicemos 
eo  iore*  &  iodicio  >  qood  mu\t6  ma- 
gi$,quamciuile  vfuras  decrc^at  * 

i6,  Secund6  infertoradcex.  d.l. 
idemque.^.  fi  procuraror  fF.  mandat. 
vbi  procuracor  cx  mora  ccnccur  ad 
vfuras,  &duosca(us  lurifconfulc.  ibi 
cfiingiC)  vnum,  quando  procuracor, 
domini  peeoniam  toori  dedic,  vfo- 
Tasqo^  cooiecotus      8e  inbac  fpe- 
cie-pr«llace  eom  debere,  aic;  quan- 
tumcunquc  cmoliimcncum  fcnfic , 
fiuc hoc  illi  dominus  mandaucrit,(iue 
non,&:racioncm  lubdic,^«w  hons,jidei 
h9c  coffgruiti  ne  dt  theno  lucrum fintist : 
coius  cafos  deciiiofiicil^  procedic,6e 
perdnet  ad  vforam  commodi  accep- 
ci  iccompcnfaciuam, vcdecifio.l.cu- 
rabic.C.dc  aftionib.  cmpc.  Scd  hanc 
maior.commcndac  xquicas,  quia  ibi 
cmpcor  rci  cmpca:  fru£lus  lucracur, 
quos  lucraturus  ciret  vendicorfi  illa 
fpc  p  reci  j  non  tradidifleC)  vnde  aeqoif^ 
fimum  eft,  vt  luriiconfolt.  ait  in  LIo- 
Itanus..^.  ex  vendico,  ^F.dead.  empt* 
ogmptorem  qui  fruicur  reempca,  vfu- 
ras  prertj  pcndcrc  vcndicori ;  pcndct 
aucem  luxca  pcrccpcorum  frufluum 
racioncm  :  in  hac  cnim  compcnfa- 
tiooe  babetor  ratio  locci  ab  eo  ex 
(SroAibos  recepti ,  non  damni  vendi- 
.tbris;vt  tradic  Barbof  in  l.dc  diuifio- 
lie,num.i4.  &  fequenci  ff.  foluc.  ma- 
trimon.  At  vcro  in  cafu  praidido.d^. 
fi  procurator,  &  I.  at  quin  narura.^. 
non  tantum  ,  vbigloff.  nocauit  vcrb. 
pocuimus,iF.de  negot.gcft.  ecfi  fitde 
vfuris  recepti  commodi  recompen- 
iaciuis,  non  tanta  vrget  «qoitatis  ra- 
€io  ex  parte  eios  coios  peeunia  aci- 


procoratore ,  vel  i  fiegotiorum  ge* 

ftore  rccepcum,cx  pccunia  recipicur, 
id  cft ,  cx  rc  nacura  (ua  ihftudifcra  , 
idcirco  ncc  iurc  poli,  ncc  Pontificio 
calcs  vfurx  cametfi  recompenfiitiux, 
in  cafo  ifto  debebontor »  nec  tanca 
pro  illis  zqoicas  adeft ,  vcin  cafu  d.U 
curabiCiin  quoexre  nacura  fua  frudi- 
fcra  commodumrecipicur;  quanuis, 
&  in  cafu  iflo  ciuilis  zquicas  qu^Jis- 
qualis  non  dcfic,  qu2  fufficicns  vifa 
eft,  vtcx  botxx  fidci  concradu  iuro 
ciuili  vfurz  illz  debcrencur,  vt  in  d.f • 
fi  procoracor* 

Alcer  cafos  d.$.fi  pfocuracor,con. 
fticuitor  in  procoratore  qoi  lucrum 
cx  domini  pecunia  non  acquifiuit  , 
fcd  cam  conucrtit  in  vfus  (uos  ,  &: 
cum  pofic  conucniri  in  vfuras  ,  quz 
legicimo  modp  in  regionibus  fre- 
qoencantor,ait.ibi  lurifconC*qoem 
cafom  non  tanca  commcodat  aequi- 
tas  vt  foperiorem  *.  fpe£kac  enim  iiia 
ad  lucratorias  vfuras,  &  magis  procc- 
dic  propccr odiumillius.quirem alic- 
nam  fibi  commendaram  ,  &  quam 
gcrcndamfufcepic,  ad  iuo^  vius  con- 
nerrit,  vndeeam  debico  tempore  n6 
reddit  Nimirdm.ad  policicam  fi>cie- 
tacem,&  commonecioicacis  cdmes- 
cium  valdc  pertinct.vc  quialicnanc- 
gociagcrcnda  fufcipiunc,  fidem  prae- 
ftcnC;  vnde,  ciuilis  xquitas  &  ratio, 
quam  luris  condicorcs  maximc  accen» 
donc,  prooidit  vforarom  prsftaclono 
inboc  cafo  contra  prococacotem,p6* 
coniamdomini  in  fuos  vfos  conuer- 
cenccm,etfinolium  ex ea  locrom ac- 
quifiuinec.necinde  damnum  aliquod 
domino  obuenilTcc  ,quam  rarioncm 
probac  optimc  ccx.  in  I.  qui  finc.vcr- 
ficul.  Nam  illt ,  inir.  de  negoc.  geft. 
Qoa  eciam  asqoicatis  ratione  proee- 
dic  cex.  in  l.quanuit.^.final  cum  leg. 
ftquenti,  ion.de  pignorat.ad.  I.  dic 

fponfa- 
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fponfiliotum.  ^  qui  pecuniam,  infir. 
dcpo(ic.  1.  4.  C.  cod.  cum  ali)s  ,  qui 
vel  ex  hac,  vcl  cx  (peciali  aiia  ciuiiis 
2quicacis  rationcprocedunt>  quz  vbi 
defitydeefle  quoquedebetvfanmm 
cxad^io  in  booaefidei  iiiclieijs»edaiii 
de  iure  ciuili. 

i7  Sic  itaqu^  ex  di£Kseonftati 
yfuras  iure  ciuili  dcbitas  ex  contra- 
^ibus  bonx  fidci,iure  Canoniconon 
rcroper  cx  eifdem  deberi;  nam  «iui- 
lis  »|aicas,  qose  fttffidens  h&it^n  tit 
iore  doili  deberentor ,  ioreCanooi- 
aoiu>aobcinet,qoodiii«gisftlatem 
anima;  atcendit,  quam  politicam  ci- 
uitatisadminiftracioncm  ;  &  iuri  di- 
uino  confcncancum  hoccft,aquo 
vfurs  iabcs,  U  quicquid  illam  iapic» 
«lienam  valde  eftyft  Tccioiqae  Tdfta. 
meoti  pagina  deteftabtle  $  vt  eoniUC 
cx  addudis  pcr  Rcbetl.  de  obligac« 
2.part.hbr.8.  quacft.i.  (cdt.t.  num.^; 
Cald.  deemption.  &  vendition.cap. 
z^.num.  15.  Adcovc  nccpro  rcdi- 
menda  vita  capciui  coicrccur,  vt  dici- 
tur  in  cap.  fupcr  eo  >^e  vfor.  Vnde^ 
noB  tancnm  locratofia  tfoiif  ied  Tiii<* 
(a  cciam  eommodi  pcraepti  reoom- 
pen£uioa  >  prittor  fpeciem  di£b.i.cu- 
rabit,  vei  aliara  paris  squicacis,  ft 
qua  fic  ,  iurc  Poncificio ,  Sc  in  foro 
anima:  prohibita  cft  m  omni  oon- 
cra6lu ,  tam  bons  fidei  i  quim  ftrifti 
iutis.  Sed&iifade  qoain  did.  l<ott. 
rat>it»fin^  fcrupulonon  ccanfit»  pci^- 
lercinii  apod  Theologos  i  qui  cam 
communitcr  damnant  ,  vt  cradidi- 
mus  iup.  Atquc  ita  apparet ,  difFc. 
rcntiam  circa  vfuras  iurc  ciuth  ro- 
Cepcam  inter  eoncrados  bonas  fi- 
deii  ft  ftri^  io^  t  lore  Canonicot 
fublatam  efle^  vt  fiip.  ooncendeb^ 
mus. 

iS  Vfuras  autem  cuenienrcs  ri- 
tionc  damni  cmcrgcncis  ,  vcl  lucri 
cc0aocis,omai  iuro hcicas  cftc«  om- 


^onafideiy^flriBiiuYis".  jof 

nes  agnofcunt,  vc  pluribus  cirarisno- 
uifsimc  rradic  loan.  dc  CaftiiL  libr.r. 
quocid.  controucrf.  jeap.  i.numcr.i^. 
&  (equenc.  ybi  aiTeric,  qu^d  in  hoc 
eonueninnt  omnes  vtriiirque  ioris 
kncerpreces  >  ae  etiam  Theblogi  i 
qua:,  re  vem v{orx  non  funt ,  fed  itt* 
tcrcflc,  quanuts  a  Dodoribus  do- 
fltinacgracia,  vfura:  damni  cmcrgcn. 
tis,  auc  luori  ccirancis  rcftauratiux 
nunGOpencur.  Ecadcd  quidem  vfu- 
sas  has ,  ieo  infcereiTe  omnes  ptobanc^. 
Vt  eomoni  opioionerecepcttf6fit,eai; 
ineontcaftum  mucui^  expreilacon- 
uentione  dcduci  pofTc ,  cciaih  anto 
moram  prxftandas ;  iufte  cnim  po<- 
tcft  quis  ftipulari ,  fc  indcmncm  fcr- 
tiari  tam  in  lucro,  qu^m  ia  damno  % 
quam  (ententiam  pioribiil^iiiBicis  ie- 
qnitor  ,  8c  commiinem  re^ie^^t^ 
uar.  libr.j.  variar.  cap.  4.  numcr. 
VcrfiGul.  Irem  &  iJludi  dc  quo  lacius 
infr.  fcquenti  difFcrcnt.  diccmus. 
Quidvcro  rcquiracur  ,  &quid  pro- 
bare  cencatur  credicorj  vc  intcrcird 
locri  ceflancis  exigere  faleac,  pluri- 
bus  dutis  ttadic  Qucfad.  dioetftr» 
quxft.  iur.  cap.  ao.  numer.  i.  le  latd 
Barbof.  I.  parc.  1.  2,.  in  princip.  num* 
Af9'  cum  fcquenri,  vbi  varias  in  hoc 
fentcntias  adducit ,  fF.  folut.  matri- 
mon.  U  in  l.^de  diuifione  num.  xj\ 
eod.cicul.  lacxS  eciam  poft  aliosCa* 
ftill.d.cap.t.nom.4o.cam  ieqoencihj 
&  num.484  Gctd.deemption.&  veii^ 
dicion.  capi  a^.  nom*  f  z.  vbi  de  in- 
rcrcffc  lucri  ccflTantis  fuscpcrcumi 
&  cx  communi  omnium  eonfanfa 
trcs  codicioncsponicl  olcc.infumm. 
Ubr.5.cap.jt.nu.K  vt  lucrum  ccftans 
ck  motoo  vcrc  dicacor  $  U  pofiic 
cxigi. 

Acqueira>ciaminterdmnes  coft^ 

vfuras  damni ,  auc  lucri  reftauraciuas 
cmni  iurc  iuftas cfTcvidctur,  nullam 
circa  caSf  quod  accincc  ad  concxa^us 
C  6  bonii 
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bonx  fidei  >  &  flridi  iuris  ^  difFe- 
rcnnam  efTo  inter  inccr  ius  ciuile, 
&  Canonicum.  Nam  de  iurc  ciuili» 
hoiofGeniodi  v{aras,(eo  inieiefieTe* 
nire  io  bonae  fidei  iodici|s  ,  noUa  da- 
bicatio  eft>  cum  &  duriorec  ali^ve- 
niahc ,  quas  lus  Canonicumnon  ad- 
rnictic  ,  vc  cradidimus  :  quod  vcro 
"Vfura  cadcm  ,  (cu  intcrci]c  danmi 
emcrgcncis,auc  lucri  ccHancis,  cciam 
veniac  in  eoncradibos  ftrifti  iuris» 
lenficgioin  roagna  in  cap.  conquje- 
ftus,  excr.  de  viur.  &  ibi  probac  Abb. 
numer.  6,  per  cex.  in  l.i.atias  3. 
iinal.  ff.  eo  quod  ccrt.  loc.  commu- 
nem  dicitCald.  dift.  commcntar.de 
empc.  &  vcndic.  cap.  25.  num.  f  1.  & 
plurtbus  cicacis  cradic  Felician.iibr.i. 
deceniib.eap.).nQm.i^.com»i.'<f  lo- 
^ensinmucoo,  qnicoiitradus,  ftri- 
ftiioriseft,idem  probat  Caftill.  dift. 
oap.  I.  num.  44.  Molin,  dc  iuftit.dif- 
pucac.  X99  num.  6.&C  y.6i  difpucac. 
3i5.num.3.&  4.  vbi  alios  ad  idcm  ci- 
tac.com.i.quod  pro  condanci  aflcric 
Naoacr.  incer  omnes  «onoenire  tC'^ 
fiacnstinmaooal.  Lacin.eap.17.  bum, 
»u.ferfi6al.  Ecquodinccr  omnes; 
•ommunem  cradic  Mafcard.  dc  pro* 
6acvolum.2.  conclut.^55.  numcr.^y. 
Azor  inftitut.moral.  libr.y.cap.4.  dc  ^ 
vfurapo^l  inic.  tom.  5.  ybi  aic«com- 
nuinem  ^e  bmnioin  Theologorum, ' 
U  Canpoiftanim  lencenciam ,  racio- 
«e  damni  emeigencis  pofTc  lucrom 
cxigi  exmucuo  ;  quod  incelligicur  de 
incercfre  crcditoris  poft  moram  dc- 
bicoris  ,  ficque  gcncralitcr  ae  aequc 
in  dcbitoic  cx  mucuo ,  auc  alio  cx 
ct>ntradu,vc  commnaecradit  6<  pro- 
bat  flebell.deobiigacion.lib.8.qu2ik 
7.  concloC  I.  quod  camen  ibi  con- 
clur.4.  cum  alijs  limicac,  vc  non  prd- 
cedar  in  debicqfe  moroib  abique 
culp.tfua. 

ijp.    Cxcerum  rcnccntia  hxot 


q\}x  prima  facic  conftans  &  abfque 
ditliculcace  viia  cifc  vidciur  ,  noa  • 
paruam  pacicur  ^  &  concra  eam  ia 
contcaAibus  ftrifti  ioris  tenetBald* 
in  1.  X.  dxci  prindp.  Cod.de 'Vinr. 
&  ibi  Salycec.  cum  (ccutus  ,  num.i. 
pro  qoa  fentencia  fortitcr  facic ,  quia 
in  concra^libus  ftrifti  iuris  non  vo- 
niunc  ca  dc  quibus  cxprcfsc  ioccr 
parccs  a^um  non  eft  ^  ha;&^eoim 
eft  pociisiroa  differencia  inter  hos , 
9C  illoi  contraftuf ,  9t  a  qua  felac 
a  fonce  aliz  dimanant ,  quam  tr»* 
dont  Glofl*.  &  Scrihences  in  ^.aftio- 
nom  inftitut.  dc  ^«dion.  qu6d  in 
contra^ibus  bon«E  fidei  vcniur  ' 
ctiam  ca  dc  quibus  ncc  adlum  ,  ccs 
cogitacum  cft  ,  fccus  in  contradli- 
btts  ftrifti  ioris  >  in^aibas  nonve- 
niunt,  niii  de  quibus  a£him  eft.  Rar-  • 
fas,pro  eadem  fencencia  &cit  eoa* 
munis  alia  diffcrencia  inter  conrra- 
^usbonx  fidci ,  &  ftndi  iuris.quam 
pontc  glofta  in  di£l:.  §.  aftionunv, 
nempe  ,  qu6d  in  concradibus  bo* 
>nsr  iidei  venionc  fruAus  i  tempo« 
re  morae ,  in  contcaftibos  7erd  ftrii 
£ti  iuris  »•  qoando  pcco  quod.  non 
fuic  mcum  ,  non  vcniunc  niH  i  cem* 
porc  iicis  contcftata; ,  iuxta  1.  videa- 
mus  t.  §.  Ci  adioncm.  ff.  dc  vfur. 
qux  cft  communis  rcfolucio  ,  quam 
iequenti  difterentia  tradcmnt.  .Si 
ergo  fruAos  ex  re  natora  (oa  ftodi* 
fera  ndn  vcniunc  a  cempore  morz 
in  concradibus  ftri£li  iuris ,  videtur» 
quod  multo  minus  vcnire  debeac 
quxuis  alia  acccisio  cx  re  non  fru- 
difcra ,  quando  dc  iila  adum  non 
fuit,  cuiufmodi  cft  inccreire  praeiec- 
tiffl  Ittcri  ceiTancis ,  de  quo  non  fiac 
«dom« 

Pro  rcroluiionc  crgo  dicendoBi 
eft  ,  aliud  cflTc,  vfuras  damni  reftau- 
raciuas  ,  fcu  refarcitiuas  ,  lioicas 
eftc  ,  &  iuftasi  aliud,  buiufcemodi 

vfuias 
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vfiira?  vcnire  in  contraftibusnuebo- 
nx  fidcijfiucftriifti  iuris.poft  moram» 
quando  de  illis  adum  non  cfl.  £c 
primaiD  quidem  neoio  negac  ^  nam 
noii  cam  Yrara»qa4m  tnceieire  damni 
«mergends ,  vcl  locii  oeflantis ,  eft 
quod  pecitur,  &  omni  iurc  dcbccur 
fori ,  &poii.  Circi  fccundum  dubi- 
tacio  vcrfarur,  &  illaquidem  in  con- 
tradibus  lliridi  iuris;  namin  concra'- 
dibus  bon^  £dci ,  haiufcemodi  vfu-. 
las »  fea  incecefle',  vetiice  >  pcobanc 
omaei  i  in  contraAibas  vtt6'  ftrifti 
iiiris,quando  de  illis  adum  noneft» 
quo  cafu  qujEdio  locum  habct ,  non 
ica  eonucniunc.  Mihi  quidcm  pofte- 
rior  {cntcntia  vcrior  videcur  ex  ra* 
ttonc  quam  foripn.  Cui  non  obdac 
tex.  in  d.lix.aii^  5.  $.final.  per  quem 
Abb.  oonttariam  probat  d.cap.  con* 
qaaBfto$,na.tf.  loqaitur  enim  in  a£tio- 
nc  arbirraria,  qua;>  ctG  dtiSti  iuris  iir, 
cx  iudicis  tamcn  arbitrio  pcndct,vc 
in  ca  cx  bono  &  «quo  xftimarc  pof- 
(ic«  quemadmodum  adori  (acisfie-> 
ti  oporteat.  §.  prctered.  §.  fed  iftai 
qaidem  >  in  fiiu  inftitac  de  aftio« 
nib. 

Dicendam  icaque  e(^  ,  intercffa 
damni  cmcrgcntis ,  &  lucri  ccflan- 
Cis, omni  iurc,  &cx  omni  concraftu 
licitum  cfTc  fcd  in  concractu  bons 
fidei ,  recundum  Goncradus  oacarani 
4reniretin  eoncraduver6  ftn&iiu* 
ris  non  ali^s ,  quam  Ci  de  illo  ex-> 
pre^  a  partibos  aStum  faiflet  s  in 
quibus ,  nec  a  tcmpore  litis  contd* 
ftata:  currunt  vfurar,  fccundum  gloff, 
inl.  I.  vcrb.  viuras.Cod.  dc  condid* 
indcbit.  vbi  hoc  nocanduiq  dixit ,  &c 
in  KJite.  fL  eod.  dtoL  vbi  ces.  ibi  dc 
honst  fidei  iodieijs  iatelligic  r  qaod 
fcquirur  ,  &  vuigo  probacom  ditic 
My  n fi  ngcr .dii^.^.a^onam,  num  i 
in  fin.  Aliud  in  fru£libu$  ,  vt  infra. 
.Vnde  ocioia  non  cft  f  fcd  ncccllacia» 


faltem  in  contradibu?;  ftridi  iurif 
fcriptura  cdcbratis  clauTula  illa  qui 
tabcllioncs  in  finc  fcripturarum  ad- 
dere  foienc ,  de  obligacionead  dam- 
sa«6rincerefle.  QiuBelaorala  eciam 
i|i  boo«  fidei  concraiftibus  vcilis  eflb 
poceric  *  qoia  com  ea  dcbcbuncut 
vfarar  iurc  adionis  ,  quac,  alias  iudi- 
cis  offieio  vcniunc  ;  &  pinguius  cft 
rcmcdiurn,  quod  iurc  aftionis  com- 
pecic  ,quim  quod  compecic  iudicis 
ofiicto  >  iuKCa  cradica  per  lafoii.  ixk 
SBt.  §,  adiooatti,  niunero  f *•  &  fe»  * 
quenti. 

lo  Et  h*o  quidcm  ^if^crenda 
intcr  contradus  bonae  fidci,  &  flriftl 
iuris,  cciam  iurcCanonico  proccdic: 
nam  eo  iure  gcneralis  diffcrencia,  fcit 
diftiridiocontra^uum  boocfideijtt 
ftriAi  ioris  ,  iore  ciuili  iodufta  ,  re^ 
cepca  eft^vc  concra  Bald.  in  cap.vnia? 
dcplus  pctitionib.in  fin.  aflcrcntem» 
fecundum  ius  Canonicum  ,  omncs 
contraitus  cfTc  bonx  fidci,  &  fubla- 
tam  cfTc  iurisoiuilis  diffcrcntiam  tnr 
cec  eos>qaem  lequicar  la£  d.  ^.a£lio- 
nam,nam.4.  Bc  in  ^.quadruplis  in  Ba* 
eod.titul*  de  aft.  ic  aiij  citaci  a  Man- 
cic.dc  ambig.  conucnt.  lib.l.  titul.9« 
num.41,  tom.i,  tcncnt  Alc.  in  i.cunt 
fundus,nu.  ff.fi  ccrt  pct.  citatus  a 
Zeuall.prad.  commun.c6cracomm« 
lib.ix)aaft.a2tf.ntt.tf.Cooar.in  reguU 
pofleflbr.i.parr.^tf.  nom.  j«  de  rcguL 
iar.lil>.tf.Vaiafc.deiur.emphyt.qu^ft4 
^.nu.i  r.  verfic.Sed  his  non  obftanci- 
bus,FeIician.d.iib.i.c.3;num.final.  ad 
fin.  qui  de  Gommuni  contraBald.te- 
ftatur,  Rcbell.  deobligation.  z.  parr« 
libr.i.qusft.  i.num.  4.  inpiincip.fic 
alijs  citatis  «•&  Bald.  etiam  conCi^TJ 
na|n«  H.  libr.  eam  probar Mantici 
4.0010.41.  Qs^  lenrentta  vera  eft,  8e 
probatur  cx  cap.  cijm  vencrabilis* 
deexccpt.  vltraquam,qu6d  ius  ciui-» 
le.  >  cum  non  rcpcrituc  corrcdunl 
Cca  aC^lM 
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i  Omonlco  \  ctiam  co  iore  ftabile 
manct  c.i.de  nou.oper.  nuntiat.  Id- 
circo  nuncupaca  c6cra£);uum  diftin- 
^io, qux  iuro  Canonicocorrcda  nd 
rcpericur,  fedpocius  approbaca  in  d. 
c.cdmTcaerabitls,ecicmcoiafe  fer- 
ttanda«ric>tt  percoiifisaucns  (eroan- 
da  cric  contraAoofli  diiferencia  in 
hac  vfura;  (pccic ,  qua;damni  cmcr- 
gcncis.reu  lucri  ccflUncis  rcftauratiua 
dicitur,inquaiusPoaciiictum  a  ciui- 
li  non  deuiac. 

ai  Maior  vcr6  dobitario  cft  t  an 
cadem  diftinftto,  8e  dlfife^eria  in  ani- 
ms  iudieio  locu  habeac?£c  pro  partc 
negatiuafaciCiquia  h;£ccontra£Vuum 
diftinftio  magis  conccrnit  (ubtiljta- 
tcm  iuris,quamfimpliccmvcritatem, 
qu£  in  animae  iudicio  attenditur.Pr^  • 
€erea,mora  foa  ooiUbec  noeercdcbec» 
9c  non  ahcrirfeoondilm  regoL  mora 
dereg.iur.  tib.^.  qux  regulazquitace 
magna  &  iufticia  nicicur ,  idcircd  in 
animx  iudicio  locum  habere  debec 
feclufadiilin^ionc  cotraduum  bon^ 
fidei,&  llrifti  iuris.  £c  ica  cuCorrad. 
in  craft.  de  contradlib.  in  fommario 
cotius  operis  ad  quaeft.  57.  dift.  3,  U 
Cooar.d.regttl.pofleflbr.  a«pafC.f  .in 
fin.  &  inregul.peocatum,  i.part. 
num.y.dc  rcgui.iur.lib.6.  tcnctMan- 
tic.d.titul  p.nu.55  &  4J.  cumfcqucn- 
ti,vbi  iic  accipit,  &  defcndit  Bald. 
ienccnciam  de  qua  fup.ind.cvnia.de 
•plus  pecirionib.  in  fin.  Gontririam 
v«r6  opinioncm»  nempc  >  &  in  foro 
animae  iUam  concradoom  diflin£fcio« 
nem  locum  fortiri,  tuecac  Rcbcllus 
d.quarfl:.  i.nu.^.vcrficul.  Quod  ctiam; 
cui  magis  adhaerco,  quia  pricdifta  di- 
ftin£lio,iuflaefl,ciuili  iure  induda,& 
Pontiticioreccpca}&  quia  eioscon* 
flitotio  ex  vero  &  Certo,  nonex  ptf* 
fompto  proccdit,in  foro  quoquc  ani. 
mac feruancia  efl:  :  quodcnim  lcx  fta- 

tuic,  hos  conua&us  1  large  cciam  ad 


ea  de  quibus  aftum  noii  eft, iudica- 
ri,  illos,ftridc,  nort  ftatuit  pracfump- 
tiue  ,  fcd  fupcrvcro  nixa  cx  rati£)ne 
dcqua  fup.  £t  non  obftat,  hanc  )c- 
gis  diftinftionem,  magis  ad  fubtilita* 
tem  iuris.quiUn  ad  (impUoem  verita- 
temperciocrei  quia  8c  inris  fubcilicas» 
ci^m  iufta  eft,  &iuper  vcro  fundaca* 
pro  fimplici  verirate  habcnda  cft ,  vt 
canquanri  lcx  iufta  in  anima;  iudicio 
fcruetur.  Ad  altcrunde  d.regul.mo- 
ra,  refpondcndum  cft,  regulam  illam 
tam  in  foro  cttcriori,qiMm  ininre- 
riori  locom  babcrc  |  ied  catcnos  in 
vtroquc,  quatenos  contcihcntes  illi 
fe  fummifcrunt;  porr6,quando  aliod 
non  cxprcflcrunr ,  fccundiim  natu- 
ram  contradus  qucm  gcrunt,ccle- 
brarcccnfcncur}  idcirco.  ii  bons  fi- 
det  cootraftom  celcbmnti  cciam  ad 
ea  de  qoibos  ncc  a£lum ,  nec  cogita* 
com  cft,  qoando  id  nacura  contralftos 
esiglt,  tenebunturi  (ecossfi  eclcbfanc 
contraftum  ftriftiiuris,  qui  cx  na- 
tura  fua  illi  iurc  indita,foIum  acci- 
pitur  in  ijs>dcquibus  exprclsc  adum 
eft.  Sic  eueniet,  vr,qui  folutioncm 
peofionis  debicc  exlocacione  •  vlcra 
lempus  in  cduentionededoftomre- 
cardat,ad  intcrefledamni,&  locrite- 
neatur  omni  iure  ,  8^  in  omni  foro  1 
pcr  contrarium  vcr6,qui  difFcrt  folu- 
tioncm  dcbiti  cx  contraftu  mutui, 
qui  ftridi  iuris  eft^  ad  buiufmodi  in- 
tereflc,  quando  dc  co  aftom  non  e^ 
nontenebitor,  heo  iore  feri,  necioce 
polL 

21  Vltcriusdiffcrenciam  aliamin- 
ccrcontradlusbonae  fidci,&  ftriftiiu- 
ris.dixit  gIofl'.i.  in  d.§.a£bionum,  cflc, 
quiain  adionibus  ftri6ti  iuris,  quan- 
do  peto  ouod  non  fbit  meum  ,  fed 
eft  mihi  debitom ,  fruAas  non  ve- 
■  biu  n t  a  tempore  motc ,  pr^cerqnftm 
poft  litcm  conteftatam  ,  ex  runs 
coim  venire  ineipiaoc  |  at  vcro  ft 

•  pcto 
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(ap.JJlDJfi.De  cStraa. 

pltoqaod  erac  meum  ,  veniitnc«fru- 
&US  ex  mora,  ficuc  in  a^ionibiM  bo- 

nac  fidci,  in  qnibus ,  tam  in  ifto,quam 
in  alccro  cafu  ,  (empcr  vcniuiit  fru- 
^lus  cx  mora.  Erquidem  in  adiont. 
bus  bonx  fidei ,  glulHe  rcncentia  fa* 
ctl^  procedtc,  necttacnaliqw»  diffi- 
cecttr }  cum  eniin  in  iilis  ex  re  naco* 
ra  foa  iBtVu£tifcra  venianc  vfurae  pod 
moram  ,  vcrradirum  ci\  fup.  multo 
magis  diccndum  cfl:  ,  quod  venicnc 
truttus  exre  trudlifcra.  Scd  cftdiffe- 
rentia  inccrfru^us,  &c  vfuras,  (ccun- 
dum  gloir.  quia  fruccu$,iure  accio* 
nis  venionc,  vfur»  ver6, iodids  ofili* 
cio  ;  &  ita  de  gloifa  prdsdicta  fenfic 
Pccr.dc  Bcliapcrc  qui  cam  in  hor  rc- 
pTchcndic,  &:  contra  cam  tcnct  Bald. 
liccc  gluiram  non  allcgcc,  in  I.  i.  ad 
fin.  C.dc  viur.  &  fructib.  Icgator,  & 
lafon.fingularemcam  vocans  in  1  u 
num.9  C.dc  iudicijst  A^ciac  in  I.c&m 
fundus»  arck  princip.tf.fi  cerr.pecac. 
&  i^occor.  coi^municer  cx  Alcx.  m 
l.fi  marito.^.final.  in  princip  ff.(o!ut. 
macrimon.  vl-i  .ilfeiic  ,  quod  illud 
quod  glolla  dic  it,  iuie  non  piobatur; 
lcd  quod  ftuc(us> ,  &  accenforia  alia» 
cciam  in  bonas  fidei  iudtcijs »  non  ve-^ 
niuHC  iure  acctonis,  led  mercenario 
iudtcts  officio  )  pra[:tcrquam  in  iuri- 
buii  vniuerfalibus  ,  cuiufmodi  ccnfe- 
tur  dos  ,  in  quibus ,  fiuctus  eadcm 
actionc  vcniunt,  qua  principalccan - 
quam  pars  illius,  vc  tradiiNcguianc. 
de  pjgnorib.  a  parc.  4.membr.  nom« 
jo.  latc,&  elegancerczplicacBarboC 
incubr.).parc.nu.6 1.  cum  fcquendb. 
S.  foluc.  macrim.  fic  intelligcns  cnm 
communi  d.l.Ii  matito.^  final. 

Vcium  loan  Fab.in  d.^.accionum, 
num.  5.  lcripfic ,  quod  Pccr.  illud  im- 
pofuic  glofise  ibi  ^  qua:  dixic,  fruGCus 
veriire  in  accionibus  bonse  fidei  1  & 
bene  hoe»  fed  non  aperuic,  an  iure 
accienis  venirenc^  an  officto  iodiciS/ 


Ofiafiieii&ftriSiiuris.  jbjf 

Vnde  Iaf.ibt,  numi^y.crcdiJir, 
Pccr.hoccoUegericcx  co.quia  gtolll 
dixit.in  actionibus  Ibicti  iuri.s,fructus 
non  vcnirc  ex  mora,  quasi  cx  hod 
fcnfcrit  ,  quodin  bor\x  fidci  iudicijS 
iure  accionis  veniunc :  (cd  quidcm 
debilis  conieicCttta.iftluBceft,  vt  ct  ea 
przdicrareiKentir,-quam  cdmtoifnti 
reprobat » glofias<imponerecur  V  qufll 
tamcn  nontacitc  &r  obfcuier  n  cdn-J 
iccturis  opus  fit.lcd  clare  &  cxprcfsd 
illam  poluitpaulo  infenus  in  veiiic» 
Ncc  obft:at,vbi,accc(foria,  qux antca 
dtxerac,ex  mora  veniretn  a^i^nibus 
bonac  fideii  fiibdidir,  iorea&ionit  ve-^ 
nire,pt2Etcrvfuram,quar  vetiit  officid 
iudicis;  &  in  hoc  conftituit  dilfcrcn- 
Ciam  intcrbonx' fi  Jci  iuHic!a,&:  adio- 
ncs  arbitrarias  ,quia  in  his  .acccifotia 
omnia  >  iudicis  oiiicio  icmper- ve- 
niunc;  • :  •  .1  .  > 

z)  Ec  cfa|d0m<ecfi  non  defic  dif" 
fbrentia;  ratio  pro  glofTa?  fcncencia# 
quam  f<3ripfic£aid4in:d.l*  fi<miu1ro.$^ 
final.in  princip.  vfurarum  ndfo  id  ac-J 
tribucns.quod  cc  lTat  in  fiu£lihUs:  vl- 
tra  quam  alia  ctiani  ncc  incolorata 
diffcrencisc  ratio  intct  fu.dus.CSt  v/u- 
ras  afsignari  poflTeCjnempe.quddvfa* 
TX  no  cohtnent  rei  de  qua  debcAcur^ 
nec  vnquam  pars  eius  dici  poflunc  | 
quod  infiih£libus  fccus  cft,  quinacu-» 
ra  fua  cohaercnt  rci  ad  quam  compc- 
tit  aftio,  cum  pcndcnt ,  pars  lilius 
ccnfcntur.  I.  frucbus  pcndcntes  ,  infr.' 
dereivendicat.qolacamen  poftcrior 
h^bcratio  ad  frudus  peiidences  magis 
adapcacur ,  circa  quos  dubicaCio  noil 
eft;  6:priornon  ita  vrgcc,  vta  com- 
muni  fcntcntia  proptcr  cam  rccedc- 
rcdcbeanius  ;  cum  communi  contia 
gloir.  tcncndum  cric  ,  in  patticulari- 
bus  tudicijSsfiBe  bonz  fidei,fiue  ft  tiAl 
juris,  firudtts  oon  venire  inre  aftioniSf 
fcd  officio  ittdicis,pr2Cerquam,€ilaB 
iUpuladonepromitcuncur*.  : 

Cg  I  A4  Mui« 
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L.ExhQcmre.ffMIuHit.^iur,  i.p. 

Mulcum  aucem  incereft,  di  iuris  ,  quando  pcco  quod  futc 

fruftus  vcnianc  iurcaftionisaniudi-  mcum,cciam  vcniant  a  ccmporcmo- 

cis  officio  ;  quia  ^  cum  vcniunc  iure  rz,  U  quando  pcco  quod  non  fuic 

a^ionis  >  laca  (enteocia  fuper  prinoi-  meum,tio&  venianc  nifi  poftcacpcom 

pali  >  fuper  iUis  moaeri  iiftio  denao  fttdictom  >  eam  reqoitor  Bald.  in.  L 

poreft Eft.Umeti  ntatk hoo  nocabilis  ' pe6en*.eo1«vlcim.mlicoUDico  quod 

difFcrcntia  inter  iudicia  vniuerfaliai  ifta  ratio ,  &  ibi  Dec.  col  pcnul.C  de 


parcicularia(quia  in  patcicularibus» 
cum  fru^us.&acccfToriaiure  adionis 
vcniunt,vcluti>  quia  dc  iiiis  in  concra- 
£ta  Adtam  eft»  (i  in  iibello  non  pecan- 
tur ,  non  poteft  ibpet  tllfs  iodex  fen- ' 
tenciam  terte»  fed  alioiodieio  ad  id 
opus  eft  I  in  vniuerfalibas  ver6 ,  qoia 
fru£tus,  &  acccfroria.pai^s  rci  ccnfen- 
tur  non  eftopusdoillis  fpoeialemin 
libello  faccrc  mcniioncm  ,  quia  fim- 
plicirci  peticiohecontinencur ,  tan- 
^ttim  parces  illius  1 6e  iu  Batc.io.l.  u 
tittm.|.  <e.4«  C«de  petitioii.  hcredic 
vbi  eadcm  tatione  hoo  idem  cradic 
ciresi  fruftus  pendentes>in  parciculari 
iudicio;8r  cii  alijs  eande  refolucione 
SfdifFcrcnciam  probat  Barb.  d  ^.part. 
tubrio>  nu.  6i,  ff.  ioiuc.  macrim  Cum 
vero  £ru&us ,  Sc  aeoeisiones  fudicis 
offioto  Teoiootxlaca  fenceiitiaraper 
priocipaK.  foper  tUis  infburari  lis  alia 
tioo  poteft.l4.C.dcpo{it.l.final.fF.eo 
quod  ccrt.loc-  cradic  Alex.d.  l.  Ci  ma* 
rito  ^.finai.in  princip.Iaf.  d.^  a£bio 
iium,num.5i.&  fcqucnti,vbi,adhoc. 
dixic ,  eiTe  gloffam  nocabiicm  in.l.5.^. 
£1  rem  ,  verb.fortafsisff.de  legacj.fie. 
in  t.non  Toldm  in  gloiT.fioali.ff.de  rei 
vcndicar.  &  cftreceptafenccntia  SC 
iimicacio  ad  d.l.^.quam  probatidcm 
laf.  in.  l.i.  num.4.  C.dc  iudic.  Gam. 
dccifipt.  Barboi.  d.5.  parLrubr.nu.6 1. 
&  ini.i.  i.parc*  num.  ^S.ad  iin.  cod. 
cicol. 

t$  Sed  profequendo  principa- 
lem  gloflv  ma^nasdoftrioam  in»i.f, 

a6lionum,  cirea  fi:udus,nempe,vt  iit 
a^ionibus  bonjc  fidci  vcniant  a  ccm- 
pore  mora;,  ina&ionibus  veio  ftri- 


paft.  Paul.  lar.Dcc.  &  Alc.in.  l  cum 
fundus.  ff.  fi  ccrc.  pctat.  &  plunbus 
citatisTiraq.lib  t  recr.^  j.gloil.i.Ou. 
5.  Arec.in  rubr.num.^.n.foiut.macr.tt 
Ibi  BarboCdi* parcnom .^o.verflcuL 
Adde  i  vbi  teoeptoin  re&rc  ex  Cf e- 
inens.  in  1. 1,  num.  174  ad  dn.  C.  de 
rcfciftd.  vendit.  idcm  Barbof  in  I.  Ii 
mora,  num.iJ9.ff.iolut.1natrim.cora- 
muncm  facccurCald.liocc  iili  adiicrfe- 
tur  in  commencar.  de  empcion.  & 
vendicion.c.i^.nu.f  i.eomfcMiaencib» 
vbinu.  5(  .pro  hao  feocencia  ploret 
rcfert.Probatur  ver6  qood  accio,ecad 
diftin£tionis  membrum  pcrtincnsad 
contra£Vus  ftri^^i  iuris  ,  cx  tcx.qucm 
gloiT.  allcgauic  ,  in.l.vidcamus  Ci 
a<5tioncm.  ff.dc  vfur.vbi,in  a£bione  cx 
ftipulacu,qua:  ftrifti  iuris  eft.toquiCuCk 
9c  in  fenfo  direfto&cxprtfro  probat» 
qoaodo  per  eam  pcco  quod  non  fuic 
meom ,  non  venire  fraAosnifi  poft 
c^ptum  iudicium.cum  quo  conucnir, 
tcx.in.l.i.cod.ticul.&  in.d.l.cum  fun- 
dus.iF.ficerc.pecac.pcr  qucm  tcx.Iaf. 
ibinum.i.&  i.tcguiam  ponic  ,  quod 
in  eootradibos  ftrifti  iuris ,  fhidos 
non  veniont  nifi  i  tempore  litis  con- 
teftacz.idcm  laCin J.  vinom  num.i^« 
eod.  ticul.n  ccrc.pcrat.vbi  comuncm 
dicic  Dcc.num  i6.quam  primolimi- 
lat  laf  vtiobiquc  ,  vt  non  proccdac 
quandopeco  id  quod  eft  meum,vei 
niic  meom  » tuno  etiim  ireniont  fm- 
Ausicempore  moras » percex.tfl.d.l« 
vidcamus  §.  Ci  adionem ,  a  conrrario 
lcnfu,  quem  ica  inceliigicBatboCd.5» 
parc.  rubr.  num.  7O.  verfir.  Ncque. 
Qux  limicacio  iublimtcacur  m  con. 
^  di£lione 
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Cap.XIWif.].  DecotraS. 

^i^ioncindebict,dcobcaufamiinqui 
^ui^  ccfi  (lcidi  iuris  finl,propter  natii- 
nlem  camcQ  ±(ittitatfm  q  u£  illis  iit- 
ci(,iic  a^cer  dam  arceriitsiaikiira  iocu- 
plecctur  I  venittnt  frudus  etiam  ant6 
moram,atempore»rcilicct,oonrra£^ai 
obligationis,l.qui  fc  dcbcrc  ^.finai.ff". 
dccondid^.caul.dac.cumconcordant. 
vbi  lafBarbor.vbiproxiroc»  num.71. 
vbiad  i4  ctiam  allcgat  EkeaUl  de  pi£t* 
num.iit. 

i6  Dubitat  alilem  taC  d.Lc&ni 
fiiDdUs ,  tium.^  an  dc  iure  Canontco 
differcntia  ifla  fublatafic,  veniant- 
que  femper  frudtus  a  ccmpore  mora! 
cam  in  concradibus  flii^iiuris,quam 
bona:  fidei « quia  iure  illo  bofta  fidci 
maldmd  i  ie  dsquicai  attetaditur  ia 
omnibus  conCraAibus^  Ec  ticec  noil 
decerminet»  niagit  tamen  tnclinac  tn 
n^aciuam  parccm  ,  proptcrca  quo  J 
a  iurc  ciuili  rccedcre  non  dcbcmus 
ctiam  in  ccrris  ccclcfia:,  &:  ccclcfiafti- 
coforotcuma  Canonico  corre^lunt 
non.  repericur  tiuxttreg.&i.denou< 
Optittnonc*  qttodver6ios(eroandum 
iiC(Ciain  reperitur  cotre^umicradunt 
ibiCinoni(lz,Bart.&  alij  in.t  priuile- 
gia.C.de  facrofana.  cccIcfEgo  qui- 
dem  idem  cenfcdf  U  conHrmaCur  cJt 
coromuni  fententia  fup.addu&i,  pro- 
bance»  geneialem  ^traduom  diftifi- 
dionem  i  bon«  iidcl  1    ftridt  iuris^ 
cciafti  lutc  Canonico  proc0defe,l4ed 
Poncificiatf  stfquitaci  repugnat.moro- 
fum  dcbicorcmi  fruftus  lucrari  poft 
moram  antc  licem  cumco  contcfta- 
tam;(i  cnim  hoc  iniquum  cffcc ,  ncd 
iure.  ciuili  concedcrecur  ,  quod  it 
bonAM  fid^m  in  omnibo$contraai<' 
bttf  artendic  «     seqnitatem  quaid 
«orum  nacura  patiCttr,non  arpema<*. 
cur,  fecundiim  quam  parces  contra-' 
hcrc,  vifi  funr.conftar  Vcrd,naturam 
Contraduum  ftridti  luris  eftc.vt  ftri£kt 
iiuelligaocur  quaccQUS  fonant,8<  oon 


oria  fiJeiy  ^ JlriEti  iurh.  J  \  i 

vltra  cxprclsc  conucnca;  ctfi  aliqiiart- 
doarquicatc  cxtgcncc  trudlus  ycniant 
|»oft  moram,  &  ante  motam,Vcin  ca- 
fibtts  ropradiaift. 

xy  Sic  ctiaA,iftii  in  coftttaftiboi 
bonzfidei  frb^us  rcgulariter  vcniant 
a  tcpore  morae,  fecudumgloflr.&  cd» 
munem  fcntcntiarh»aIiquando  tamcii 
ante  motam  i  ^  ab  ipfo  contractus 
tempoteVeniUnt,  quando  idpoftulac 
taacurl  ix>ncra£bus » vc  in  Veftditiond 
&  emptlone » deeuius  nacora  eft,  vt 
fcuftus  pertineant  ad  emptorem  4 
tcmpofc  pcrfc£ti  contra£tus ,  etiam 
anccquam  venditor  fit  in  mora  tra- 
dendi,iic  prxdidta  communi  fehtcn- 
tia  limitata,vt  probat  tex.iil  Lfru^us, 

l.|)oft|>erfeftam4C.deadioii.femptJ4 
i.Cide|>a&.intcr  empioti^  vendit| 
iundotntcllectu  Fulgof.  ibi  num  i« 
Paul.t7.qucm  fcquitur  Barbof  d\€t.  j. 
part.rubr.num.71.in  fin.  &  fcqucnci, 
&in  l.fi  mora  n.68.  Cod.tic.  vbialios 
tefert :  tt  eandem  fententiam,  quod 
frttccdsvtttiaot  i  tempore  Venditio* 
tiis  probattejcin  1  tulianos.f  fifrOdi- 
bus,in  fin.frdc  a£lion.cttipt.cum  alij^ 
dcquibus  Barbof  in  I.  de  diuinond 
num.io.ft,  folut  matrimohi  vbi,  rc- 
Ccpcilsimam  cfte  cohclufioncm  ,  tst 
indubitacam  opinioncm  %  rcfcrt»  bc 
dttf  tation«niafsignatibid«  ilQiii.l8« 
Verll(i.Se<l  vldetat. 

Quod  ade^  Veriim  eft,  vtetiamejfi 
Venditidne  conditionali  i  fecuta  pd- 
ftcacohditionc,  fru£lus  iiitetim  per-* 
cepti  ad  emptorcm  pertineant }  re« 
trotrahitur  cniiii  conditiohis  implc- 
itlentomad  tempot  tootta£hiiLtoo* 
tiotefttfl^.  <|tti  potior.iil  pignor.  ha<f 
b«ant.&ltaprobat  Hieronym.Gabr< 
<onC^4num.i^.duius  fententiatfi  dc- 
claratBarbof  d.l.  fimorarturo.ioi.  Vf 
non  proccd;tt  in  cotiditionepotefta- 
tiuapendcnte  i  poteftatcemptoriS| 
qujeoon  rcctotrahitut  dXpotiot,  fed 
€04  .  Itt 


jli        L.Ex  hoc  iure.fJe 

incafuali:  &  tunc  addicqiiod  itadc- 
tnum  Fruftas  func  rcfticucndi  cmpto- 
f i,fi  ipfc  foluat  vfuras  pretij  pro  quan  • 
cicate  frtt£(aain » vc  in  veadicioae  ^ 
principio  pura  rcibluic. 

18.  Mihi  qttidem  difiBcife  hoc 
vidctur;coiWidcro,namquc,di(parcn\ 
«flc  caufam  ac  rationcm  vcnditionis 
puix,  &  condicionalis  (  in  conditio- 
nali,namquc,ance  condinonis  eucn« 
cum  ndoricar  aftio.I.  cederediem>tf. 
de  7erbor.iigaific.Liceqaia.$.i.ianda 
glofllibiiff.de  pad  vnde  vidccur.nalla 
iOS  conipctcrc  ponTc  vcdicori  ad  pc- 
tcn.b<;  prctij  vfuras  pro  tcmpore, 
ciuo  ad  iplum  pretium  a£lioncm  non 
habcbac .  Praeccrca  ,  iilud  conftat, 
quod,  C\  venditorrem  cradat  empco- 
ri  daco  terminoad  folttendom  babi- 
ta  (ide  ile  preciOf  tncermedi)  tempo* 
lis  vfuras  rcpetcrc  non  potcrit,  racio- 
ncfructaum  abcmprorc  perceptorii, 
ficlimicH.i  dcciH  iic  tcx  in  l.curabic 
C.  dc-  aftionib.  cnipt.  Quod  adco  ^in 
cafn  ifto  quidam  probaoc »  vtexi(K-  ' 
meac,  in  eo  neo  exprefla  conoeocio- 
nepacifci  fibi  pode  veodicorem  me- 
di)  cemporis  vfuras,ratjoDefi:o6tQum 
aS  cmptorc  inccrim  pcrccptorum  , 
quosrcfcrc  Couar  lib  5.  variar.cap.4. 
num.j.  quitamcn  in  hocvltimo  c6- 
trarium  magis  probac  cum  rciatts  ab 
eo,  Si  ergo,incafiic}aonataeftadio> 
noa  potdl  venditor  v,(arasprerij  te- 
pecere ,  radone  firu^fcoom  pcrcepco- 
rum,qnia  nondum  venerat  dicscius, 
niulto  minu5  rcpctcre  potcrir  vfuras 
illius  tcmporis  quo  adio  nata  non 
crac,&  cuius  no  vcncrat.ncc  ccflerac 
dies.  Et,fi  dicator,qu6d  ia  caTu  pra:- 
difto  iUud  procedttexvoluncaceve- 
dicoris^qoi)  dato  cermino  ad  folucn^ 
domrcnuntiaflc  vifus  cftius  fibi  c6- 
pcrcns  cxd.l  curabirirerpondebitur, 
candcm  voluntatis  inrcrpretationcm 
fumi  poflc  in  cafii  vendicionis  con- 


ditionalisjcum  fcire  dchuitvcnditofi 
nullum  fibi  lus  lupcreflc  ad  cxigcn- 
dasv(uras  eiostempori$,quo  ad  prin* 
cipale  aftionem  non  habebat.  Con* 
oentt  regol.  cum  principaUs » S.  ds 
regul.iur»regol.  acGeflbriomf  eod.tit. 
lib.  6. 

Ac  vero  in  vcnditionc  pura ,  non 
ita  (c  rcs  habcc  ,  &  prxdida  ccilunc^ 
ftatim  enim  vtrinqoe  nafeitur  aftioi 
&  u I isimum  eft,vt  emptor  qoi  rei 
empcdefrodus  lucfator,  pro  ranooo 
eorum.vfuras  precij  impendac,vcla<b 
rifconful.  aicin  l.lulianus.  cx  vcn- 
dito,  tl.  dc  ad.  cr  pt.  Qux  .T^jiiitacis 
racio  quanuis  etiam  vcrlari  vidcatur 
in  calu  ptopofito  vendicioniscondi- 
tionatis,  tamen  ineo  aliandeviivratii 
prxftacio  impedirur  ,  qoia  ,  icilicec, 
aftionis  orcus  inccrim  impeditur,  ic 
non  cft  iniquum.vt  vcnditor  qui  fub 
condicionc  tcm  fuam  vendidit,  &  de 
frudihus  intctim  pcrccptis  fibi  non 
prouidit,coi,conditione  fecuca,iuxca 
cenctaQus  nataram,com  rerefticoac, 
felo  prectoconcencuss  maximi.qiidd 
.  fi  res  incerim  fio^  colpa  ioa  deterioC 
fa^a  cflecid  cmptoris^damoocede- 
rct  ,  intcgrum  nihilominus  prctiom 
loluturi,  l.nccclTario,  vcific.  Quod  li 
pcndenre,  fF.dc  pcricui.  &  commod. 
rct  vcndit. Deniquc,pra:dida  fcnccn- 
tia  confirmatar ,  quia  empcor,  pen- 
dente\Bonditione,nec  confticocos eli 
in  mora  re^ulati  cradendi  prerij  , 
(qu.r  contrahitur  pcr  aduentum  diei 
contraclui  appofita: ,  vcl  pcr  partts 
intcrpellacioncm  )  nccin  mora  irrc- 
guiari  ( quaequando  concra^his  purc 
celebracustft ,  tootrahitur  per  alte- 
rius  partts  implementum  )  vnde  ad 
vfiiras  prettf  pro  tcmporc  quo  con- 
diiio  pependic ,  non  c(l  ob(igactiS| 
quia  ad  eas  nunquam  tenerur  in  tcr- 
minis  d  l.curabit.nifi  connad^a  mora 
iaitcm  irrcguUri,vc  ibi  notat  Barr. 
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YerfiattlEcGonfinDtcQf»  <eiiaiii«re- 
qoenci« 

i<>     Scqucns  inglofradiffercntia 
intcr  Goncradus  bonse  fidci ,  &ftri£ki 
iuris  ci\i  quia  %  cc(i  tn  omnibuSi  cilni 
^  fiiftnm  eft  in  oMigacione  >  vel  lem 
'tradi  tqood  eciam  fa6H  eft,  i.ii  rem 
cradi,  l.ftipulaciones  non  diuiduntur, 
in  princ  ff.dc  vcrbor.obligac.obliga- 
Ciofucccdatad  intcrcnc,  &  nd  tenea- 
cur  quis  prxcisc  ad  racicndum  ,  vci 
cradendum  .  d.  1.  ftipulaciones  non 
diuiduntur,  vbi  l«cdBarc.fi<|ois  ab  alio 
^.final.fF.de  re  iodiGat.  camen ,  fi  rem 
dari,eft  in  obligatione,  difTerenciaeft, 
quia  in  eoncradlibus  ftridi  inris,pras- 
oise  quis  tenetur  ad  dandum  )  &  non 
libcracur  folucndointcrcflc,  l.vbiau- 
cem  non  apparet.^.tinal.ff.de  verbor. 
obligac.  fecus  exiftimac  gloiT.in  honz 
fidei  iodi  ci;  s ,  p  c  r.Uiif.  de  adioit.empc. 
qoam  gloflam  fepcehenditIoan.FaiK 
Jbi  •  num.7.dioens ,  qobd  fiitcoimto 
curiose  ibi  pofira  -,  nam  plusquim ' 
certum  cft  ,  quod  in  obligationibus 
dandinon  fucceditadio  adintcrcirc, 
fiuc  agacur  a^^toncbon^fidei,  fiue 
ftrifti  iaris ,  nifi  in  concradibosin- 
nomtnatistvcnocaturvbiqoe,  feeon- 
d4m  com ,  ftmaxim^tnJ.vnic.C.  de  • 
fentenc.  qu2  pro  eo  quod  incerefl: 
profcr.  &  addit ,  quod  nufquam  hod 
glolf.alibi  dixit,  nec  aliquis  dodor, 
quod  io.d.t.i.dead.empc.non  ecacin 
obligacione,  remdari,ied  rem  tradi) 
ideirc^  fiieeedit  adio  ad  interefle, 
prooteciaminedtiadtbus  flridi  iuris 
d*l.fttpulaciones  non.diuiduntur,  l.d 
fundiim  certadie  prsflari,  cod.titu!. 
dc  verbor.  obligar.  fcquitur  loan.dc 
Plat.in.d.^.aAionum,&  lai.ibi ,  num. 

Sr.Mynfinger.  i.6.  vbiafl*eric,  qu6d 
odor.  commoni  calleolo  gtoflam 
ceprehendunc  ,  U  qu6d  ptnc  flnd 
«onttottecfia cfti  tam inboos  fiddi 


obligacionem  ad  dandttm^noncolU 
folucndo  in  ccrefle ,  exeepcis  eoncni^ 
dibus  innominatis ,  id  quod  eciaOI 
probauic  Accurf.  in.l.vnic.vetb.cono 
Cradtibus  in  fin.C.derencenc.qu2pro 
•oqood  iotet.ptofer.  Manric.de  am* 
big.  conoent,  Kb.  i*  ritol.  9,  nom.  tu 
Com.i.  Er  vkra  alia  qu2  concra  gtofl*. 
aflieroncur ,  confidero  ,  quod  mult6 
magis  in  contradibus  bonx  fidci  non 
libcrabitur  dcbitor  folucndo  intcref- 
fc  ,  quando  in  obligacione  «fl  ,  rem 
darcooQoeoit»  oamqoe,  bonx  fidci» 
qoe  io  his  ODOcraAibos  ctoberaorioc 
eflc  debcc,  vt  aliod  proaliocr^iCori 
inuico  folui  nequeat.Quaratione,  iix 
animz  iudicio, in  quo  bona  fides  ma- 
xime  ,  &:  vcritas  conuenta  fpcdaiur» 
idem  eric.vcqui  rcm  dare  dcbet.fluo 
ex  boQ#  fidei,fiae  ex  ftri^i  turis  con. 
tcafttttfiihieDdo  loterefle  oooexoti* 
fetQr,fedtemifi  poteftipcjeeii^daia 
teneacor* 

30  Etnon  obflac,qu6d  ha^ccadem 
ratio,  aciurisregula,  dc  alio  pro  alio 
crdicori  inuito  nonfolucndo.  l.z.^.i» 
in  fin.fl^.fl  cerc.pccac  in£aciendiquo- 

Soeobligacionibos  seqadmibut^vn* 
evldebacur,  qu6deciacp  in  illisooil 
libefareturdebttor  ioiuedoiocerefle» 
vc  conrra  communem  late  contcndic 
Coraf.Iib.i.mifccllan.c.j.  rcfponde- 
tur  enim ,  in  faciendi  obligationibus* 
incereflTe,  iuris  cenfura  npo  cenferi 
aliod  ab  eo  qood  debetor  *  fiiccedic 
enim  io  illis  obligatio  ad  iotereflei  %L 
hoctamen  non  indiftinde  procedic» 
oec  plao^.nam  multas  patitur  fallcn'* 
tias,  &  difficultates, vt  vidcri  efl:  apud 
Bart.  d.  I.ftipulationcs  non  diuidun- 
cur,  num.^6.  cum  fequenti,  8.quacft« 
vbi  fex  fsetrolit  Aoriqoof ott  reocen- 
tiasitt  fiiatti  pofteas:(ecfid^qQam« 
qaando  obligatio  efl  ex.  coflcraAo^ 
tegolacftiqtidddebicotooo  cenetuc 
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addnGicBarc.ibidcm  nu.13.  ccfifacca-  nx  in.d.^.adionumjinccr  concraftus 

rur,  qitod  non  func  ncccflario  con-  bona:  fidei,& ftrifti  iuris,cft,qu6d  in 

cludcnces ,  &  cius  renceociam  magis  itlis  vcf)iunc  ca  de  quibus  nce  a6lum> 

commcmem  dhkir  Abb.iii  cvenkns,  oeo  cogicatem  «fti  feeos  in  iftis.  Qua 

nom.  9.  de  itttefor.  quam  ttroen  ibi  difFerenda  limicari  molcdm  videcnr  ^ 

deiove  Canonleo  non  probac:com»  celebris  H  recepca  tradicio  gloftae 

Biaoem  didc  flc  fequicur  lafin.Ufi  final.  in.  tcale  padum.$.  final.fF.de 

quisab  alio.^.fina!  adfin.fF.dcrc  iudi-  paft.quam  pafsim  Scribenccs  cxcol- 

cac.&  quod  rcgulariccr  in  faf6bi  obli-  lnnc ,  ncmpc  ,  id  fctuaridcbcrc  licet 

gaciombus,non  ccncacur quis  praccise  ft icutum  non  fic,  quod  vcrfimilc  cft» 

ad  fadum  ,  fed  foluendo  iocerefib  ftacucum  fuifTc  ,  (i  de  co  quaeiicum 

liberetor.,  pro  regaia  ponic  idem laC  (uifrcc  ^  quod giofUbieciaiD  in ftridis 

d«tftipttladones  non  dmiduntur,  no.  conuencionibus  incelligic  {  &  contra 

$2«vbt1imitac,  6c  num.fequenci  limi-  gloiT.in.  d.$.aftionum  ccnec  ibi  Fab. 

cationes  alias  rcmifsiue  diciC;  &  ex  num.S.diccns  ,  quod  cciam  in  con- 

ailijs  communcm  dicic  Gom.i.com.  cra6tibus  ftrifti  iuris  vcniunc  ca,  dc  . 

c.  dccim.num.  ti.  vbi  rcgulam  cum  quibus  vcrifimilc  cft,  quod  partcs 

ccto  (ailcncijs  adducic  :  Incerquas  cogicauccunc,  ccfi  nonexprcfsiircnc» 

praecipoft  eft»  qoc  commonicer  tene»  per  cex.in.l.ciim  qotd,iF.ii  cerCipecac. 

•ot  circa  rem  vendicam,  vc>  nempc*  vnde,inqDic,qo6d  domo  per  ftipol»* 

cam  vendicor cradereteneanir«  (lcm«  cionem  promifla,  vd  ex  alioeoncca- 

dendi  habeac  faculcacem ,  nec  cuna  £tu  ftridiiuris,etiam  affixavcnircRQ 

foIucndoinccrcftecxcufccur,vc  cradic  '  &rquo  per  ftipulationcm  promiflTo, 
gloftlin.l.i.ff.dc  ad.cmpc,  communis  cum  fracnoquod  porcarc  folcc  ,pro- 
c;^  Gom.  d. «.  10.  num.ax.  vcrficul.     miirus  ccnicbicur  ,  non  fccus  ac  in 

SeptimascaroS|teeod.tom.c;a.nom;  vendicione  veoic  per.  1.  aeviiles  a.in 
ao.  verfic.  Secondd  prindpalicer  li*  prindp.ionfta  glofT.ibi  ,verb.ornaca» 
micaiih  fin. Couar.Iib.a.variarA:.i9*  ff.de  xditid.  cdid.  &:  Fabr. (equitur 
nttm.i.&pluribuscicacis  communeA  loan.dc  Piacin.  d.  §.  adionum;  vbi 
tradic,8c  profcquitur  Ploc.  dcin  lit»  lamcn  laf.num.  ^j.cum  fcqucnt.cos 
iur.^.4.a num. 54. lace  Fabian.de  cm-  notac  quafi  gloflir  lcnfum  minus 
pcion,  &:  vcndir.  6.quzftion.  princi-  aftcquucos ,  cutus  icntcnctam  concra 
pa1.>verifCfc  Ad  odattom ,  ex  nQm.58.  eos  ibid.de£Bndtc. 
vbi  hanc  veram»&  commonem  opt-  )  a  Pcimd  igicur  glbflse  (enfos  eft 
niootm  elle,  fcripfic.Przdifta  aucem  infpiciendus ,  dcinde  dc  vericaceiUios 
communisregula &  conclufio,cciam  tnquirendum.  Ec  quodad  primunt 
inrc  Canonico  proccdic ,  vc  probac  astincr  j  Glofl>  fcnlus  cft,  in  cotra- 
FcUn.m  c.i.num  p.dc  pa6l.  Zarct.in     ftibus  bonjc  fidci  cciam  ca  vcnirc  de 


Ribeira  in  addicionib.  ad  Gom.d.e.  non  venire  ca  de  qoibus  ne6a£him 
decim.nom.£a.ltcer.L  ec(i  alij concra'>    nec  eogiracum  eft.Si  ramen omiflttm 


compcndio  diffcrenciar.  iucis  ciuilis 
U  CaAoiMci » diiFereocla.  -66.  SwA 


quibus  n^c  a£tum  ncc  cogicacum  cft: 
ac  vero  io  concra£tibos  ftridi  iuris 


rtum  tencanc.de  quo.Rom^&Iafd.h 
iiipuUuonesnon  diuidoocuc  »aoiii. 


iiT  illis  9  eiaffflodi  eft ,  quod 
liences»cinnporecoiictaftos  oogiufl*e, 

TCti- 
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Verifimilc  Cit ,  ecfi  non  cxprefsiHenc, 
pro  expreiro  ropucabicur,vc  in  excm- 
plo  equi  per  ftipulacioneai  promirsi, 
qai  eina  fraeDo    iella  cempora  eon- 
.  .  ora^t  oftenftis  fbic  *  qu x  iddrcd  ve' 
iifienc  com  eo,  vc  eom  eqoo  vendico, 
Iiqqia  verifimile  e(t ,  ooocrahences  id 
icacogicaflfc,  ccfi  concraduscemporo 
no  cxprcfsirrcncCum  vcroomiflium» 
calc  cfl,  quod,  vcriiimile  e(l,eoncra- 
facnccs  uon  eogicaflfe ,  veniec  nihil6- 
'  imniuj^Jm^ldeiiiididjSifiidbcma 
'«deiq^kiattimKxigiCi  (ed  ndn  venier 
ftrmi:«oniiencionibus  >  in  quibos 
lion  fCa  ampla  poceOias  iudici  per- 
fnilTa  cft.  Arquc  ita  hocfcnfuglort*. 
^ccipic  laf.d.num.yf  .cum  fcqucncib. 
•  ^&Jequicur  Mynflingcr.ibi,num.i8.& 
'  '  ieqoenci ,  quanuis  gloifam  ceprefaen- 
daoc  in  exemplo  per  eam  addofto 
pro  bons  fidei  iudidis  ,  de  Lfundif. 
uroca.ifdeadionib.empc.  quiapo- 
tius  opponcum  probac    &  idcirco 
illo  omiflTo  alia  addueic  Myoiinger. 
d.nu.19. 

Pracfens,  icaque.  gloiH  ditferencia 
non  ftac  in  eo » qudd  in  eoncradibat 
bonac  fidd  venianc  ea»qoc>  venfiroile 
eft,eoncrahences  cogicafie;jion  vero 

in  concra^Hbus  ftrifti  iuris  ^  qnra  fc- 
cundum  rcccpcam  glofTr  tiaditionc 
in.  d.  1.  rale  pa£(um.^.  Anai.  in  gloiT. 
finali  ad.  fin,  eciam  in  concraftibos 
ftriftiioris  i:enioncea,qu«)  verifimile, 
eft ,  cogiciifteooncraheiices  '»  ecfilaC. 
d.num.5^  &  fequcnci»  in  hacquoqoe 
fpccie  difTcrcntiam  procedereiCXiftt* 
mcCjfcd  ftac  in  co,  quodin  concradi» 
bus  bona;  fidei  rcniunc  ca  de  quibus 
nec  adum  cft  ,  ncc  eft  verifimile, 
•  qii6d  cogicacom  fitiflcc  %  leeos  in  ftrt- 

'  ftis  iodidjs.  Ec  hee  eft  quod  glofla 
manifcfte  fencic ,  dum  aic ,  in  bonx 
fidei  iudidjs  venireeadequibusineo 

'  adum,ncccogicacii  cft  •,  deiIlo,nam- 
gue»quod«vete  non  fuiile  cogicacumi 


onafideiy^firiSiiuris^  jij 

prxfupponicur,dioinequic»verifimilo  ^ 

cflTc,  cogicatum  fuiflc. 

53    Nce  durum  cuiquam  vidcri. 
debec>eadequibus  acoaccahencibus'    ' , 
eogtcacom  non  fiiir ,  eoncraftn  ipi<^  ^    '  ^ 
quafiexprefravenire>quifin^eonttB^  \  ^ 

iunonconftar,&  confeofiieliiiijs.dfll  ^ 
quibus  non  cft  cogicatum  ,  confide-  . 
rari  non  poccil:  eicnim  oonfcnfw»  iti 
concra^^u  inceruenic ,  qui  confcnfu 
oelebcacur  &  perficicuC}  &  quanqua 
ad  ea  omnia  1  qux  .zquom  &  bcmom 
eft^in  eoncsafttt  venire,cxpUdcd  noi| 
incerueniiTec ,  camen  de  nacura  con* 
cradus  bonx  fidei  eft  ,  vc  falccm  im«- 
plieice  incerucniflTc  crcdatur  ,  quafi 
partcs  fic  voluinfcnt,  &  cxprcfsiflcnr, 
ii,  cum  concraxcrunc ,  de  co  quod 
omifltsm  fiiic ,  cogicaoifienc }  quod 
fiuis  cft  I  vciodex  fuom  tBtfidum  iiu 
cerponac^eoi  in  his  contraflibiis  libe- 
rapoceftas  permiiTa  eft  dccerncndi 
fccundum  quod  bonum  &  arquum 
e(l.^'in  bonz  fidci ,  inflit.dc  sdionib, 
£c  excmplis  quidem  manifcdius  gloC 
fisnceociacomprobatorteeceenim  iii 
bonc  fidei  cootradibaspoftmoram 
vcniunc  vruraCtUmora.^  ih  bonjc  iidei> 
iF.dcvrac.com  mulcisaii)s,  quxplan^  " 
loquicur  cilm  dcvfuris  adum  non  ^.-^  - 

eft,  alioquin  enim  ,  &in  ftridis  con- 
ucncionibus  vcnircnc ;  porro ,  incclli- 
gere  leges  omnes,  quac  dicuncvfuras 
venire  poft  moram  in  eoncraftiboe 
bonc  fidd^qndd-ptoeedanr,  quia  de* 
illif  ca€ifiacomfbiflec,etfinonfuiirec 
cxpreflum  ,  violcntia  magna  cft  ,  &  • 
diuiniatio.  Eiusdcm  ctiam  rci  prxftac 
varia  cxcmpla  cex.in  1.  lulianus  ^.^ 
prsecetca,&  in.I.Ticius  hxres^ff.  de  a- 
ftionib.empc.in  qoibos>in  adiooees 
vendico»  &  empto,vettianc  ea,deqai. 
bns, verifimile  cft,  non  cogitailb 
concrabcntcs ,  cuiufmodi  func  fum- 
pcus  iadi  in  curationc  (crui  vediti,8C  * 
luoecis  impcofa,ii  iinc  culpa  vendico- 
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ris  morfatur ,  anceqnam  tradatar ,  vc 
in.d^  przceroa;  quemca^m  conrra- 
hcntcs  non  cogicanc,  plusquam  Tcri- 
limiie  efti&  lic  dealijs  ,iaquibus, 
bona  ficUs  ooatraftaiideai  leraari» 
poftnleCy  TC  pco  ratiooe  (iibdidic  kex» 
in^LTicins  nmf yin  liii . 

)4    Ac  ver6  in  concra£libus  ftri- 
€t\  iuris.planum  cft,ca  non  vcnircdo 
quibus  eogicacum  non  c(i;  cum,&  cos 
ad  ilknonexcendi  quaenon  fuerunc 
«xprefla,  tafnecfi  verifimtle  fic ,  oon- 
crahentes  deilUs  oogitaffe ,  contra 
lFabr.&  loan.  dcPlar.  quosfcquitur, 
ecd  no  rcferac,Myn(ing.d.^.a6iionij) 
num  i8  &  fequcnti.magisprobctlaf. 
ibi ,  num.  59.6«:  lcqucnti,  per  rcgul.l. 
quicquid  adringcndx.  ff.  de  vccbor. 
obligat*  iecttndi^^iMiiam ,  ii»contr»>* 
ailHisftriaiiwif^jip^ 
qnod  ▼erbisirtiii  ^expreironi.Qua^ 
tamenregula  non  obflance.diocndu 
etiam  in  contraftibus  ftrifti  iuris 
nliquando  proexprcffo  habcri,quod 
verbis  omiHum  fuic  i  cum ,  nempe) 
^perifiinile  fic,  quodconcrahences  id 
cogicauerunc » &  voioeranc»<)aenuls 
jion  expire(sident;H(etot€  verifimf* 
litudo  &  ooDieftocB  cadtss  voluntatii 
corum  ,  cx  refuper  qo«  ccntradum 
c(l ,  elicicnda  vcnic :  iic enim  ccmpe- 
randum  negocium  eric ,  vc  propccr 
omiifum  vcrbum  iniquus  non  redda- 
cur  concraftus  1  etfi  enimftri^i  ioris 
ficnihil  magis  camen  ab  coabeflfcde- 
-bet,  quim  tniquicas,    potius  fubin- 
teUigenda  (unc  vcrba.quim  iniquiras 
inducenda  ,  auc  ablurdum  aliquod} 
cuiusmodi  cifcc ,  fi  cquoper  iVipula- 
tione  promi(fo,(ind  fr2Do>&  ephip- 
pio  ,  quod  tempore  contraftus  por- 
tabac  proroifliis  incelligerecur  ,  d.U 
^sedilis,  a.in  princ.  (f*  de  ^diUt*  cdid. 
T.quzeciam  iii  ftriftiiuriscontraftibus 
aectpienda  cft  j  fi  feruitutc  hauftus 
cpniticuca ,  fctuicus  ^uoque  iciacris 


ad  hauricndu  conflicuca  nonridere^ 
iur.l.3.^.quihabec,ff.defcruit.  ruftio. 
prxdior.(i  vino,  tritico  ,aut  olco  mu- 
cuo  dato  «non  jequc  bonum  reddere- 
cOcLcdm  quid » ff.fi  cortpccacAd  . 
Cttndcm  etiam  eafiim  pertinece,pnto^ 
teftimentafcruorum ,  quibus  teporo 
concradus  induebancur ;  &  cum  (li- 
pulacione  promittitur  chorus  feruo- 
tum.inftrumenca  muficaquibusvce-  ^ 
bancur.  i 

35  Ha6eciami|ieftatcel«lebltB 
Scftimatio  (banndibn  morc  tempuss  | 
nam  dcbitor  cx  mucui  eoncriAn  vd  t 
alio  (hidi  iuris  >  (i  debito  cempore  \ 
non  foluac  triticum  ,  vtnu  ,  auc  alia 
quxingcncrc  fuo  funftioncm  rcci- 
piuntpcrfoiucioncm,  &  tcmporum 
diucriitate  diuerfitatem  precii  fuioi* 
piunt  •  non  fiitisfiieit  cem  .debiiaiii 
sequc  bonam  vt  acceperat>poftmO'* 
ram  foloendo|fed«ftimacionem  illius 
fecundiim  mor£  tempus  (olucrede- 
bct.C^anuiscnimdehoo  intcr  cdcra- 
henccs  a£tu  cxprcfsc  no  fui(fcc,vcri(i- 
mile  tame  c(l,cogitatii  (ic  fui(fe,&  lia 
cos  voloiifc  i  alioqutn  enim  magoa 
cefiiltareC  iniqnins  •  fi  debiioc  qui 
Tinom,«iccciticnm  mutuoaccepii;* 
vltra  tempus  (latutum  rolutionem 
differcns ,  candem  quantitaccm,  vel 
aei^imationcm  iilius  minoris  cuna 
valcncem  foiuendo  libcrarecur.}  fica 
iiamque,eueniret«  vcexmora  fiia  com 
damnoereditorisoommodom  cepor- 
caiec»qoodnalIum  iuspaticuc}  vndo 
craditumextar ,  arftimacionc  foluen- 
dam  fecundum  morx  tcmpus ,  in.L 
vinum,ff.  (i  cert.  pccac.  l.pcuuicfiC 
vlrim.if.de  condi&.cricicar. 

16  Et  qaidem,c&ni  folocionii 
dies  appofitaeft,  nemodobiacbCiHiri 
rem  aelHmandam.quanci  cuncfuiftC| 
quod  (ic  cxpre(fum  cft  in.d.l.viousn, 
&  d.l  final  Duhiranr  vcro  Dodores, 
cum  (oiucioais  dics cxprcda non  cft, 
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pus  fpcdari  dcbcrc.dc  qudiabif^iuni 
vcrba  ccx. d.l.  v-inuh»,  ^uanh  funccur/i 
petitumejfefy  lccuduin  ccx.m  d.  l;final. 
4c  condiA.  Cticicar.  coniidcranctjuc^ 
non  m6  ouiioteHlr  «Im  hilt»tt  ad 
diosfuris  cfieftut  fiftftiik.i^cidfaia 
inKrpdbdooeaif  ev  diei  aduehtumi 
qu^m  voram,&  exprcHam,  vCvidert 
cftapudDec.  d.  I.  vinum,num.  S£ 
Alcibi  Col.z.vcriicut.Ncc  obftat,  qui> 
iluMtt  tmctcum  petttuf»  ejjet^v oigiousii  ctii  priorem leocentiam,communccni 
ctiam  dc  petitione  qux  Bt  escraiu<^  £Mfantar,abetiecedunc,tt  ali^  ibi- 
dicium,intclligit,dnmfiioddoongriio  dcm »  dilferenciam  quoque  iti  ho^ 
tempore^ft  loco  pecatnri  9c  non  hA*  probanccs  incetoocradus bon^  fidei^ 
beat  iaftam  caufam  licigandtrens  i  U  &  ftridli  iuris-,  quam  comptobant  et 
adtcx.ind.l.final.vbitcmpusacccpti  coquodin  fruilibus  traditum  cxtac, 
ittdicijGonridcratur,rcfpondcr  gloffa  qui  in  contraftibus  bonae  fidci  vc- 
vtrobiquc ,  proccdcrc  ,  ii  ancc  ludi-  niunt  a  lempore  mora:  ,  in  alijs  ^ 
cium  acccptum  ,  dcbitor  pcr  cxtra-^  tempore  licis  conteftacx,dc  quoegi- 
iudiciaiem  incerpcllacionem.  in  roo>  mus  (np.  quo  argumcnto  idcm  eqod 
ra  confticntoinoafit.  Qoam  Glofiac  dicendum eiTetinmoracoocrada  pet 
fencentiaro  &  imelledum  ,  commtt*  ■  diei odBeatiimyTcnec  illius  fcmpori t 
nemdicit,6e  probatIa(on.d.l.vinum,  jeftimario  accendi  debcrcc  in  nrtdis 
circa  princip.  vcrficul.Tencas  ergo,  iudicijs  ^quiancc  cx  tunc  dcbcncuc 
vbi  inter  alia  adducic  pro  hac  (cn-  fruftus  cx  concradibus  ftridli  iuns 
tencia,quia  non  dcbet  plus  operari  quaodo  peto  quod  non  fuic  meum* 
interpellatio  fida,  quae  indiidcor  pec  icd  bris  conceftanfe  cempus  '(pffda- 
did  aduentom  >  qvAm  vera  9c  ex-*  tor.  l.-videamQS.  a.-  f»  fi  adionemv^ 
preiTa,  qusiiuhicitorper  cxcraiudi-  devfur.  cumcommoni  de  qua  fup* 
eiaiem  hominis  intcrpellationcm,  1.  non  diflinguente  ,'quod  ad  fiut>us 
filio  qucpaccr.fF.de  libcr.&pofthum.  actinct,  intcr  moram  contratlam  pcC 
quo  cciam  argumcnto  communcni  aducncum  dici ,  &  per  cxtraiudicia- 
fcntcnciam  probat  Gregor.  m  1.  8.  icm  incerpeUationcm ,  fcd  gcnerali- 
cicuL  I.  pacc.  $ .  in  gloiT.  fanal.  ad  fin.  cer  probante»  eos  non  ventre  a  tcm-« 
ftcundttmeam  acdpiens  leg.  iUam  poremontifeddontaxat  iitempoc# 
Parcitaram  » in  fin.  qoacenus  ccm-  licis  eonceftacc,  inconcradibus  ftri- 
pttS  acccpti  iudicij  confiderat ,  vc;  diiuris ,  quando  peto  quod  non  fuit 
ncmpc,  inteiligatur  fccundiimcom-  mcum  •,  &  tamcn,  quod  attinct  ad 
muncm  ,  quando  extraiudicialircr  reixftimationcmiomnesagnofcunri 
non  cflcc  prius  petitum}  tunc  cnira,  mqram  pcr  diei  aduentum  caufa- 
cxcunc,  quasi  a  tcroporemora:  cre£>  tam  illi  loeam  fiiccre  ,  nec  dt  botf 
ceiec«ftimatio,Qi^inbocadbibi-  aliquis  dubicat,  qood  expreGepro-  . 
ca  difeentia  imef  contiaftas  bonio  .  bat  dift.  1.  vinom  ,  tc  dift.  1.  fioaL 
fidd,4e  ftri£H  iaila.  Atque  ita  apparec  ,  argumcntom 

Alij  vcrd  icommuni  reccfferunC  de  difFcrciula  inccr  contradlus  bon* 
confcadenccs ,litis  conKftata:.  unu    fidei9&  iiii^i  uiris.cicca frudtu.^clau. 
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cuius  ccmporis  2e(limationthabdnda. 
Et.fanc  paffus  cft  difficilis  propter 
varia  in  hocluniconfultorum  rcfpa- 
fa,in  quorum  concordia  mnUumia- 
boranc  Sccibenc£^,alii  cempan  licls 
oonteftataB  Ipedamts^moticx  difti» 
finaLfle  t).f  in  hac»in  fin.  fiF.commo'> 
dac-alii  extraiudicialis  incerpellacio'> 
nistempus.Ec  hoc  incercoscomrau-* 
niccr  obcinuic ,  per  di6i:.  I.  vinum,  ibi. 


jiS  L.Exbociurt.jfdi 

dicarein  prsfeiicL 

57  Tcnendaefl;  ergo  eommuiiis 
rencontia,&  liccc  DoQtot.  eam  cencn- 
ccs  laborenc  in  inuediganda  racione 
cUlSeceaair  incec  fcudus  •  U  aEftimi* 
noaemrei ,  qoam  ceddecot  (iifficile> 
cfle^diKic  Paul.  indift.  L  vioom ,  vbi 
vnam  afsignac,  quam  (Ibi  alcdbic 
AlcK.  ibi,  nea  illaplacuic  lafon.  ibi- 
dcm  num.iS.  verficul.  Ifla  racio  ,  qui 
Camcn  nullam  aliam  affcrc,  Tcdcogi* 
candana  cclinquic  ^  cgo  quidem  pro 
fttcioiieditterfitads  cecDnendum  pa» 
to  ad  id  qoodfup.  dixi » nempe ,  in 
concra6Hbiisftri&i  iucis  cciaro  id  ve- 
nirede  quo  exprcfsc  a£lum  non  cftt 
quando  veridmile  cft  ,  de  eo  cogi* 
CaiTc  Goncrahcnccs,  &,  fi  non  fubin- 
teiligerccur,rerulcacec  iniquicas^  quse 
lane  rerottatec,ft  non  deberecut  snli- 
macioieeunddm  mocc  cempos»  vc 
lup.  explicuimus:  porrd»-eoncrahcn. 
tesabinicio  concradfcus  cogicaHe  de 
tei  aedimacione  (olucnda  iccundiim 
morar  tcmpus ,  verinmilc  cft  ,  in  ijs 
prasicrcim  rcbus,quarum  zdimacio 
inccamodioum  cempus  non  modt- 
cto  &pe  varfiicar»  eoiorfflocU  fonc 
eae»  qu£  pondece,  numero)  auc  men- 
tbcaconfiftunc ;  vc  Qct  dum  (uper  ijs 
'  eontrahunc.concraxiflrevideancur.vr, 
fl  cz  prasfticuco  ccmpore  no  reddan. 
tur,earum  sftimado  iuxca  id  cempus 
cxoluatur.  Qux  racio  io  firuftibus,8e 
netoe^iooibus  alijs  ceflac  ^  de  qnibos» 
noneft  verifimile.cogicaftecoocra- 
hences ,  qui  fuper  re  ooncraaerunc» 
cuiab  initio,&(cmper  ipfius  valor  & 
«ftimatio  mhxret  ,  non  acccfsioncs 
aliae.progrcfTu  ccmporis  fucccdcntes; 
vndc  niaiu  uma  ii  dicamus ,  quod  de 
his  qeae  cempore  contraftos  oon  ex- 
'  cabant,non  cogiuoerant,de  «ftima. 
tioneverd  fic>quam  rerom  faaroro» 
q  u  i  fq  u  i  s  ,aote  oculos  rempef  habere» 
crcdicui; 


£c  fceond^m  prxdidam  eo'm- 
munem  fciiccnciam  accipicndus.cft 
Barc.in  I.fi  filiusfamilias.  ^.tum  fun- 
dum.ff.de  verboc.obligacion.  num.4. 
vU  cmdic,  quod  lioec  non  vcnianc 
fioftus  k  cempiiie  morat  in  ecmctt- 
AitNlsftrifti  iucisjfcd  a  tempoce  licis 
conceftacss ,  vc  in  did.lvideamus.^.fi 
adionem  ,  habebicur  tamen  racio 
quanti  plurimi  res  fuic  a  cempore 
morxi  non  enim  incelligendus  c(l 
Barc.  voluifle  t  fcuflus  qui  ex  re  pcr- 
oepci  fberanc  icempoce  moiac  e^no 
ad  cecnpos  Ucis  comeftacc  veniie  vc 
intereue  quanci  plucimi ,  quanois 
non  veniaoc  vc  nu6lus  :  quo  renfu 
Barcol.  accepic  Dee.  dift.  1.  vinum,  - 
num.  \6.  eius  fcnccnciam  non  pro- 
bans»  &  concra  cam  aileffans  Imol.cL 
I.  fi  filinsfiunilias.^to  Sindom » vbi 
Imol«cndic>  in  ebnccadibas-ftridi  in* 
sis »  poft  mocam  haberi  cacionem 
quanci  creueric  zftimatio  propcer 
aliud,  &  non  propcer  frudus  ;  quod 
cft  fccundiim  communcm  fcntcn- 
ciam ,  iecundum  quam  accipicndus 
eftBarc.  d«    ci^m  fundum,  vbi  dixic» 
habendam  racionem  qoanci  phirimi 
4  cempoce  moTK  >  neoaddidic»  prop* 
cer  fhidos  \  quorom  racio  in  x(cima« 
cione  quanti  plurimi  habcnda  non 
cft,prxtcrquam  (i  Hnr  pendcntes,fc- 
cundum  Alcx.  ibi  |  aiioquin  enim ,  fi 
percepcorum  incerim  fruduum  rado 
qooqoe  luibenda  eftec  in  cftimationn 
qoanciplorimijex  ftacaens  difteren- 
tiam  in  cafu  fruduum  inrcr  contra< 
dus  bonx  fidei»  &  ftridi  iuris,  inanis 
vidcrctur,  &  vcrbis  magis  impofita 
quam  rcbus,  concra  i.x.C.  comm.  de 
legac. 

)8  Seiendoffl  eft  aocem ,  qo6d» 
ci^m  didmus.cftiroacionSfecimdikm 
morac  cepus  fieri  debere,  de  aogm^co 
quoque  xftimarionis  ab  ip(b  mor^ 
cempoce  ezccelcence  incelUgtmus  cti 
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Barc.  &  commtiQi  fencentia  indi&.l 
vinum  ;  moracnim,  ccfi  a  momenco 
Cemporis  incipic.momcnco  ccmporis 
DOD  claudicuriredhabeccradum  fuc- 
cc(siuum>fic  aui  incipir  efTe  morofus, 
tDororos  eft  dooec  foluac ;  arque  ica, 
vt«ftimaciover^  dioacuc  tieriieenn- 
-di^m.morce  cempiis,  oeceiTe  non  eft, 
vc  fiacin(pcdo  morz  inicio;  quia> 
quodcunquc  niorxtcmpus  infpicia- 
tur,  (ccundum  mora:  tepus  vcrc  ficri 
dioitur :  &  aliuqutn,ti  concra  comu- 
nem  tenendam  eflfec  •  contra  quam 
crtbos  excepcts  caifibiis  tenec,  &  plu- , 
ribus  conccndic  A!c.dXvinQm>col.|. 
&  4.  ex verficul.Scd  camen.euenirec, 
vc  diucurniormora  ,vcilior  eflet  mo- 
racori  cum  damno  crediCoris. 

Ncc  lcges ,  qus  v^ria  ccmpora  cx- 
primunc,(econdum  qux,dicunc,xfti. 
mationem  fieri  debere*  concrarium 
probanciquod  eoim  varift  cempora 
exprimanc»  edpercinct,  vccempos 
fnorx  doccanc  vndc^eftimationis  ra- 
cio  hahcri  incipiac  ;  qujc  aliqnando 
incipic  pcr  aducncumdici,  aliquan- 
do  per  excraiudicialemincerpellacio- 
nem»vt  in  d.L  vinumi  iilnAo  oommu- 
niinteUeftu )  aliqnando,  his,  nempet 
non  prxcedencibus ,  per  licis  eonce- 
flationem.vc  ind.l.final. &in  1.}  ^.in 
hacin  fin.ff  commodac.  Acquc  ira, 
pracdidalegum  dcclaracio  otiola  n6 
fuic ,  qua  docerc  inceoderunc.  (ecun- 
ddmvatjoscaius  varia  eonttahends 
mor«  tempora,  vc  inde«ftimacionis 
stcio  pro  tempore  morc  haberetor  t 
tencnda  icaqoe  eft  communis  fen- 
tcntia  ,  qu^  magnanititur  ajqinratc, 
&  iuri';  rcgula  >  fccundum  quam,  nc- 
mo dcbcc ,  ex  mora  fua  commodum 
Keportarei  ae  ^leniqtie  (  qood  mal- 
cwn  praepondeiareaeiiec )  comtmini 
fentenciz  mens  concrahentium  ic 
volnncas  fubinceUefla  in  iplo  con- 
tracku,con(onab 


bonafidei^O-JlriSiiuris.  Jij^ 

Sane  in  boox  fidei  iudicijs  com*- 
munis  fcncentia  mcilto  raagis  pro- 
banda  cft,  cum  in  illis  a  ccmporo 
iwoxx  venianc  vfurac,  irudus  ac- 
cclsiones aliz,iii  quibus  xftimationis 
augmencum  annumeracor,  de  quo  lo)> 
quicnr  ccx.  tn  1.  fi  fterilis.f  alm  pee 
vendicorem,ibi,  quanuis  d/fimtuia  trefl 
cat, fi  vimm  hodie pluris  fit,  tf.  de  26tio* 
nib.  cmpt.  I.  J  §.  li  pcr  vcnditorcm, 
eod.titul.cuius  vcrba  ibiy  vel/juo  Its  m 
condemnAtionem  deducuur ,  cxcenciuo 
aecipic  Alc4U.vtnnm,col.&i  verfieoL 
Sane  in  empcionis,  vt,  (ctltcec^  com- 
prehendancomnem  cemporiscrafttt  ' 
a  contcflacione  licis.vfque  ad ienceii* 
tiam;  cui  addcndumcft,  vc  ccia  prar- 
cedcns  morx  tcmpus  comprchen- 
danc,&  iUud  enim  vcnic  inlicem  quas 
in  condemnacionem  dedocicon 

%9   Opponic  ver6  Glofla,&  Gbf* 
iacores  anciqni,  Barc.  &  alii  in  d.l.vi« 
ttum,concta  tex.ibi,de  d.$.fiper  ven^; 
ditorcm,  quatenus  ibi  a  ccmpore  c6* 
cradus  arftimatio  crcfcic ;  quod  diffi- 
cile  eHc  concrarium,  dixic  Barc.did.L 
vinomtnum.4.ad  fin.  vbi,  poftquam 
alias  aliotum  folutiones  addocit ,  Ulo 
refpondet,  in  fpecie  iUios  cex.  tcm^ 
pore  contraftos ,  moram  vendicoris 
inca^pifTc  ,  quia  cmpcor  ftacim  (bluic 
pretium  ,  icquuntur  Bald.  &  Angcl. 
ibi;  (cd  Fulgol.num^.  ibidem.&  laC 
num.18  pcopc  fincm,  verfic.  Quaica 
fiiit  foluiio,  Barcol.  (blucitf nem  cefb* 
canc,  vc  diointtoriam  i  &  &llam  {  fiiU 
fum  enimrepucant,  qu6dmora  irre^ 
gularis  ,  quae  inducitur  pcr  prctij 
oblationcm  ,  fcu  folutioncm  ,  fuffi- 
ciat,  vt  .tftimario  crcfcac  .  Ego  qui*  ' 
dcm ,  magis  puco ,  irrcgularem  mo'- 
ram  fiifficcre  ad  zftimationis  ang-* 
mentum  incontra^  bons  fideif  flc; 
.ii  qua  inter  contra£bus  bonac  fidei» 
&  ftri^i  iuris  diffcrcncia  circa  hoa 
eft,  in  co  confillic ,  quod  in  con- 
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traftibds  bonx  fidci ,  proprer  bonai 
fidci  cxubcranciam  ,  qux  dc  illorura 
nacuraofl,  irregularis  mora  Tufiiciar, 
vc  ex  ea^ftimacio  crefcac  t  tn  (bidis 
verd  iiidicijs  ti5  fit£fi«lath«6ad  hoob 
led  regulatis  tnora  intetoenirtf  de» 
beaCi  iuxtad.l.vinum,  cumcommu- 
ni  fwtenda  >  &  incelieAu  i  de  quo 
fup. 

Quod  vcro  accincr  adintcllcdum 
tcx.  d.  §.  fi  pcr  vcndicorcm,  non  cd 
opus  diuinare,an  Ibi  morairregularis 
coHcrafta  fiieric  in  pcrfdnavendico* 
tis  per  precij  cecepcioncm  in  ipfo 
conccalkas  cempore,  vc  Barcot.  inccl- 
ligir:  an  rcgularis  ,  quia  conucntum 
fucrir,  vcrcs  ftatim  tradcrctur,  vcalij 
exiftimaucrunc ,  quod  communcdi* 
cict&  defendic  Fulgof.d.l.vinum,nu. 
t,  U  ibi  Iaf.d  nttm.i  8.in  fin.  Alij  quos 
fecocas  eft  Dec.  tbi  nOin.  r;.  in  fin, 
dicm  aliam  cradicioni  prscfticutam 
fuifrcaflTcrucrunc,  addentcs  vcrbum, 
trtdendumyvcxhoyvenit,  dc  quo  in  tcX. 
ciim  cnim,  in  lcgc  fic  cxprcflTum,  pcr 
vendicocem  vini  moram  fada  fuiflc, 
qo6minas  cr^dereCur » de  venditotis 
mora  nobis  conftac,  vc  e)c  ea  ^ftima- 
tio  crcfcat  ^  nihil  auccin  icfett»  Icirtt» 
Cariquo  modo  fada  fuiflet,  quam  I0- 
gtcimts  rationibus  indudam  crcdcre 
dcbcmus,  cx  rcg.  I.qui  ccftamcnco.ff. 
dc  tcftamenc.  vc  aic  Aic«  d.l.  vinum, 
C0I.8. 

40   Solec  etiam  in  tttatetia  ifta 

pcodiflictli haberi  rcx.in  l.|.$.io hac« 
tf.commodac.vbi  differcncia  pcmicur 
interbonac  fidci  iudicia,  &  ftridi  iu- 
ris  ,  vc  in  iliis  ici  iudicaca:  tempus 
quanci  rcs  ficobfcructur ,  in  his  licis 
conccftata:  cempus  fpcdlcturiin  cuios 
tex.  inceUeftQidixit  Barcibi  in  princ. 
videri  obtenebratos  fuiifeintelledas 
Antiquorum;  &  num.4.  poft  fcpcem 
ad  cum  aliorum  intclleftus  relatos, 
U,  confucacos  o&auo  ioco  fuum  al- 


iuUit,^im\.  2./« 

fignat ,  diccns ,  principiam  ccv.  !o- 
qui  de  iuramcnco  in  liccm  quod  cft 
aiFc£l:ionis,&  prxftatur  inadiionibus 
bonz  fidei  ^  fecuodum  cempus  fcn. 
Cencist;  finem  Ver6  de  inramento  in 
litem  quod  tSt  veriutis,  &  pracftatac 
tn  ftri£liiuris  iudicijsfceundum  cem- 
pus  licis  contcftacac.  Qucm  intelle- 
6^um  lequuntur  Bald.  Salycer.  Paul. 
Roman.&  Iafon.num.15.  indift.Kvi- 
num  ,  &  mulcum  commcndat  ibi 
Falgof.tiam.7.  difecntiaB  rarionem 
afsignaiis,  qitam  ctiam  fcripfit  d. 
in  hac,  col.  1.  ad  fin.  vbi  Barc  cam 
tradir.  Sed  profedd  huic  intellc£bii 
non  benc  adaptatur  aducrfatiua  di> 
€t\o  ,  tjuAnuis , in  tcxt.  pofita, de  cuius 
nacura  eft  ,  vc  aducrfccur  his  quae 
funceiurdcm  generis , vc  de  didione, 
miem,  quae  adueriairiaa  eriam  efty 
noranc  Glofla,  &  Batc.  in  Imarict^. 
'final.  ff.  dc  adulcer.  &  de  dtdiooe^ 
(fuarjuis,  lafon.  d.i.  vinum,  numcr.2.2.. 
cuius  rciponfio  ibi  difi&cuicaci  non 
facisfacit. 

Prxtcrca,  prxdidus  incelledus 
molcd  minus  congruic  verb^  Cek.  ibi» 
fffivif  m fa  I  qoaf  de  rei  cftimadono 
fccundt^rem  ipfam,ver^  &  propri^ 
intclliguntur,  &  rton  ,  fccundum  at« 
fc£bionem  agcntis,  vt  Bart.  &  Scqua- 
ccs  accipiuiic ,  quod  vcrborum  pro- 
priccas  non  pacicur;  qui  cnim  dicic, 
qumtirtseBt  deveracd  tefttmatione 
tncelligic,&  non  dexftimarione  affe- 
dionisqu;  ficperiuramencu  inliccm, 
vcoptimeprobac  cex.  in  1  fi  tutor,  ff. 
dein  lir.iurand.  I.  inccr  hafc  vcrba.ff. 
dc  verbor.  fignificar.  fi  crgo  tcx.  in 
dicl.^.in  hac,  ibi  ,  qutnti  res fit ,  pro- 
pri^iocclligendus  eft,  dc  a:ftimario- 
nevera  tncellieendos  eft,  flcnQndo 
xftimacioneanedionis  periuramen- 
toin  in  iitcm  ,  qoz  non  dicirur  rei 
•pretium  fcu  arftimatio  di£l,l.  fi  tutor 
i.t.cod.cicul.  Deinde,contra  cnndcm 

inccllc^uoi 
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inccUc^u  Ucic,  quia  (ecundum  cum, 
tion  raro  cucniec,  melioris  conditio- 
nis  efle  crcdirorem  ex  concra^tu  ftd- 
,  di  ioris ,  qot  inrat  qoanci  res  fueric 
tempofelitis  conrcftacar.quam  credi- 
torcm  cx  contraftu  bona:  fidci ,  qui 
iurac  dcaftfdionc  (ccundum  tcmpus 
rcnccnciXinon  raro  enim  cucnircpo- 
ce(l*vt  res  piaris  ilc  feeundum  vcrum 
ac  commonepretiQm  tempore  c^pci 
iudicii,velanceipoftmoram,quam  iic 
in  afFedione  agentis»  tempore  fcncc  ■ 
tiac:  vndccriam  rucccdit  ,qn6d  poft 
liccm  conccflacam  dcccrior  ficc  con- 
dicio  agencis,  fi  rcm  forte  ailcdione 
fua  pluris  xflimabac  licis  conccdacz 
tempore)  quod  efle  non  debct,  (eca- 
ddm  regul.l.ooniblet.(f.  dereg.iur. 
quam  concra  Atton.  intcllcftum  ad 
d.^.in  hac>  connderac  ibi  Bart.  col.z. 
vcrficul.  Prajccrca  fccundum  Azon. 
Dcniquc,  omictcndum  non  cft,  cau- 
iam  iuramcnci  m  hccm  quod  prxda-' 
tur  ii^ttdidjs  ftriftiittris,&  eft  venta- 
tis  ,non  magis  extemporelitis  oon- 
teftats  9  quam  retro  ante  ex  mors 
tcmpore  pofle  contingcrc,  vc  in  t.in 
aftionihus,vcrficul.Planc,fF.dc  in  lic. 
iurand.  Vndcnon  ciat.cur  luriiconf. 
in  d.  in  had,  huius  iuramcnci  cau- 
fam  in  contraAibos  ftri£ki  ioris  » td 
tempus  eaepti  iudicij  reftriogeret  vc 
pro  racione  przdidi  fiii  tnteUedraa 
Bart.prxfiipponit. 

41  Egoigicurillo  omiffo,  &alijj 
dcquibus  pcr  cum  ,  diccrem  ,  luril- 
conrulc.  in  diC^. inhac,  fccundum 
Azon.inccIlcdum  foreaccipiendum, 
quemGloftaibi  retnlit,&  Bart.cot«». 
).  loco.  Pro  cuius  explicatione ,  ac 
confirmacionc  prxmicco  >  Iurircon£ 
Vlpian.ibi.duodocerc  incendiirc  cir- 
ca  concradus  bonac  fidci ,  duasque 
diffcrcnrias  compcndio  intcr  cos,  6C 
ftrida  ludiciaafsignaiTe.  Primacdin 
inicioivbi  ait,  ^uodinaftiqnecdmo- 


bmafideiy&JlriQiiuris.  ^ii 

daci,dc  qua  ioquicur,  ficuc  in  cxccris 
bonxHdci  iudicijsinlicem  iuracur^6d 
fic  docet,  regulariter  ioramentunf  in 
litem  in  adiqnibus  boox  fideide(erri| 
nonina£kiooibus  ftctfti  iuris  .-quatn 
ctiam  diffcrcntiam  inicr  ha:c  iudicia 
probac  ccx.  capicalis  ,  &  ibi  Barc.  fic 
Sccibcnccs  in  d  1.  in  a£tionibus,  &:  vl- 
traaddudlas  a  GloiT.  in  ^.a^lionum^ 
ipftit.  de  adionib.  hanc  ibi.Dodon 
communiteradderefiitenc  OiueHi* 
tatisaute  ratio  pendec  ab  eo»quia  pcr 
iuramcntum  in  litcm  dolus  aducrfarii 
punitur.l.i.  vcrfic.Cum  vcro.ft.dc  in 
Iic.iurand.&  quanuis  dolus  ab  omni- 
bus  concra^ibus  abeiTe  dcbcc ,  &c  in 
omnibus  bona  fides  exigatucl.bon2 
fidem.Cde  obIigat.8t  aA.l.  fi  midato 
a.^.Paulus  refpondic  i.in  fin.  ff.man- 
dat.  camen  arftius  in  boni  fidci  con- 
cradibus  exigirurbona  fidcs  pro  illo- 
rum  nacura.Iongiusqueabcis  idcircd 
dalus  abefle  debec ;  &  hinc  prouenie 
difeentia  illa  quam  primo  loco  00« 
cauit  GlotiT.magna  &  ibi  eommoniiet 
Sotibcncin  d.f  adionUtGtoiTaeciani 
&communis  in  I.&  elcganter,  ff.  do 
dol.ncmpc,qu6d  dolo  dantccauram 
concradui  bonx  (idci,ipfo  iurc nullus 
manet)Ac  dolo  dancecauiam  concra- 
ftuiftrifti  iuris,!p/b  iure  valecexcep- 
tionisope  refeindendos.  Hinc  ergo 
.  cciam  prooenic  diflTerentia  prcdida^ 
eiofque  ratioidriftius,  namquc.puoii* 
ri  dcbuic  dolus  in  iudicijs  bonz  /idei^ 
quam  in  iudicijs  ftricli  iuris  :vndeia 
illis  iuramcncum  in  liccm  ,  quod  cft 
affcdionis ,  locum  hahec  propcerdo-» 
lom,veI  contamaciam  adoerfiurij,iii,< 
dicis  pratcepro  non  parcncis  ^  in  his 
iuramcntum  vcritatis  dcfcrtur  1  d.  L 
in  a(ftionibu5,vcrficul.Planc  ;  qui  ctd 
loquacur  in  calu  quo  rcs  pcrijt  poft  ■ 
moram  ,  &L  fine  iurisiurandi  rcla- 
tione  nequir  aedimari  ,  idcm  ta- 
men  eric ,  quanois  adoafarij  doI# 
Ddj  id 
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id  eaeneric  \  noneoim  iuramento  in 
licem  atfeAiOBif»  ied  qnanti  nisfiiit» 
loout  ecit  in  iviii^lt  ftciftiiutis,  vt 
«onliiiaiUs  ditferencia  procedac  inter 
h«e,  8C  bonie  iidci  iudicia ,  in  quibus 
proptcr  trtoram  ac  culpam  fine  dolo 
auc  contumacia  comminam  ad  iura- 
mentum  in  iiccm  non  deucniiur.d  1. 
t.d.l.in  aAionibusi  ver(io.Sed  in  his. 
4%   Sed  obllat  *  qu6d  aftiones» 

2u«  nacorafttafotit  ftridi  iuris ,  poft 
ncentiam  cran(eunc  in  arbirrarias* 
VC  puca,  Ci  c6 Jcmnatus  rcm  r.ftituc- 
tc,  vclcxhibcrc,  dolosc  &  cxcotuu- 
ixiacia  iudicis  luliui  non  parcac.-Hunc 
enim  adiones  arbicrarix  ,  ex  vartjs 
eaufis»ailvariosetfcftus«  piopcerali- 
qood  accidens  in  illiscuemeDs  pra;- 
tcr  ipfius  a£^ionis  nacuram  ,  veluci 
propccr  loci  adicdioncm  ,  vc  in  titul. 
dc  eo  quod  ccrc.ioc.vcl  propccr  iudi- 
cisconccmptum,veldcniqueexcaura 
illia  ante  (cntentiam  vcl  pod  eam 
eoncingence.proptcr  quam^xquicace 
id  exigentCiiudici  poteftas  commifta 
cid  arbitrandi»  6c  decernendi  quantu 
alcerumalceri  prxflarcexpediat;  hac 
doiflrinam  ponit  Ccx.  in.^.  prartcrti 
quafdam,  inftit  dcadion.  Bait  d.l.in 
aaionibus,  nuip.dectm.  &  ibi  laf.nu. 
^.vbt  eommunem  dieit  t  fcetmdjkm 
quamnuUa  aftio  poteftfieriatbitra- 
tia,  niii  quae  natura  fiiafit  ftridliuriss 
vc  ibi  aducrtit  Iar.num,|>  nam  bonx 
fidci.  acHo  cx  natura  uiahabct.vc 
iudcx  circa  cam  arbitrccurac  dcccr- 
nacfecundumquod  bonu  U  jequum 
eft»alteromalteri  cooiiemnari ,  ecfi 
de  illo  aftnm  noil  fipiiTec « ^.io  bonas 
iidci»in(t  dc  aftion.Cum,ergo,a6lio« 
nes  ftri£h  iuris»  fiant  arbitrariz  poft 
rentcntiaproptcr  cdtuniaciam  partis 
illi  no  parctis,& iiiarbicrarijs,a:quc  vc 
in  bonz  iidei  a&ionibus  iuramcto  in 
htem  loces fic,Glofl!Bart. &  ali/d.l.in 
tAioatbiiSf  &  plucibus  rcAatis  |roc6- 


muni  cradic  Plot.de  in  lic  iurand»f» 
aa«nom.f.fie  tf.  cui  iurameitco  Diin* 
quam  locu<  efle  poceft»  nifi  dolo,  aut 

contumacia  illi  caufam  przbcnte.d» 
I  ina£tionihus,veinc.Scd  in  his.d.l.i. 
cod  titul.  vidctur  t  quod  diffcrcntia 
prxdidla  iuramcnii  in  iitcm  jnccr 
contradus  bonz  £dci  |  &  ftiidi  lutis 
bon  fiibfiftat. 

fit  ccrtd  difficoltasiftanon  pamm 
vrget  contra  communem}  qu;c  taro^ 
tenenda  cft  >  quia  opcimis ,  IVabilita 
efl  fundamcntis  ;  &  pro  rcfolui^one 
ditficuliatis  diccndum.quod  iuramc« 
tum  in  liccm  .non  Tolum  prxllatuc 
propter  dolum  ac  coiitomaciam  io 
noo  parendo  iodicts  decreco,  icd  ctii 
propter  dolum  abiqoe  coocumacia 
commiiTum  t  vc  probac  cex.  in  d.  Lt* 
ibi,  Cum  vero  do/us,  tut  contumtcu,  (^c. 
vbi  lurirconlult.  dolum,fe  contuma- 
ciam  ponic  j  intcrieda  didiunc,  Mt^ 
canquam  diuerfas  -  caufas  iuramcnci 
in  litemi  &  quidem  cikm  iUudcoocu* 
maci^  cAufa  refcRiir»  etiam  in  ftridi 
iuris  adionibus  locum  habec ,  quia 
proprer  contumaciam  non  obtcm- 
pcrantisjftrifti  ludicij  natura  cxuunc 
arbitrarix  Udz,  vt  pcr  Plot*  qui  pio 
rcgula,&  communi  CradiCi  a  qua,  in. 
quic,  qu6d  nollaaftio  excipicur,d.f 
aa.num.^.lr  7. 

Ecbeoe  quidem  (  hoc  obitcr 
annotemus )  C\  rcmedio  alio  fatisflcri 
pofsit  iudicis  przccpto,  ad  iuramcn- 
cum  in  liicm  non  cncaccedcndumi 
eftenim  tcmcdiu  fubndiarium  ^  adco 
VC|  fi manu  milicaci  a pofsidence, 
parerenotence,  resauRrri  po(sit,boe 
prius  auxilto,quam  iuramento  in  litc 
vtendum  (it.l.qui  icftitucrc.ff.de  rci 
vendicat  .•  vndc  fi  controucrfia  fit  fu- 
pcr  rc  i[iHnobili,non  cnc  locus  huic 
iuramcnto,  iiuc  111  attionc  ftridi  luris» 
fiueboncfidei»  eoncra  poftidentem, 
quia  rcmpec  miltcacis  manusaoxilio 
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res  ab  eo  quaniui^cunquc  eon^uma- 
CC&  renuence  excorqucri  poceric:{i 
vero  concrouerHa  ficfupcr  rcmobili, 
quaE  d  poftideoKe  occttlcaci  hoM 
potei^.  ica  vc  oiilitacis  manikt  eukilid . 
prouidert^ori  non  po&it » crebrii^i 
ad  iuramcncum  m  litcm  deuenicn- 
dum  eric.  Qua  ratione  intclligcndus 
eftcex.in.l  li  cui  locaucrim  ,  vcrncui. 
Qui  (ci\x\xmi\h\iVelidt4mremH§nim* 
tmktimnm  Teftitmt ^  tfJocatvbi  pro- 
'baticoocra  eum  qui  rem  mobilem  nd 
leftituiCtin  litem  iurariinon  enim  Iu> 
rifconf.  ncgac  aducrsus  mobilia 
pofsidences ,  manus  militaris  auxilio 
priusvti  dcbciCjfi  Itarcs  autcrripof- 
flcircd ad ea qu^  trequentiu:>  acciduti 
rcfponfum  adapcauic  >  neinpc,  ad  rei 
mObites  occolcatas. 

Ac  vero  (?cad  propoticum  redei- 
mu< )  cikm  dolus .  fine  concumacii 
commitcirur  ,  teluti quiaantc iudicis 
pracccptum,  &  ante  carptiirrt  iudiciu 
dolo  fecicaduccladus.quominus  eam 
in  tempus  rci  tudicanda:  pofsidcreti 
idr^lbicar  iil  liCcm  propter  dolom  ,tii 
aAioiie  booac  (idei,hon  Verd  tn  a&io^ 
ne  flricli  idris »  qus  in  hac  fpccie 
doli  finc  contumdcia  commifM  non 
traiifitinarbitrariam,  fcd  (uam  fcruac 
nacuram.Karhicrio,  vcrfic.Noii  cancu 
infr.dcdol.  vbiin  adioncdc  doloqui 
tiiie  iudicts  concempta  adhibicus 
fui^i  irbicrioiri  illl  noiidacurin  iiira- 
mentum  iii  licem  ,  tradicBarc  d.l.iii 
adlionibuS)  num.it.  Acqucita,  conl* 
munis  fcnccncia  &  difrercncia  incol- 
Icdamanec,&r  defcnfa.Quxexcra  cl- 
Tum  doli  commifsi  fineiudicis  coti^ 
Cemptu  iveiballii  (^tftiils  apparei^cti 
qo^m  realif  ,&  alicttiii^  efTcdns; 

43  Hanc  ^  itaquc ,  difFcrentiaiii 
incer  bonjcfidci  i  &  flridtiiuriscon- 
cra^us  edocec  rcx.d. I.j  §.in  hac,iri 
initio.  Altcram  deinde  ponit  i.  priorc 
diucrfam  >  ^ux  ad  iutaaieatum  iri 


litcm  non  fpcftat,  fedad  afftimatio- 
nem  quanti  res  fit  ^  quod  dc  vcra 
zflimationeaG  rci  prccioinceUigitury 
vt  diximut.  Clrciquam»ditfefceiicia» 
quam  turiieolirulc  ponit  iotefhosi 
&  illos  contra£^us ,  cft  iquddtn  eoii« 
tradlibus  bonx  fidci  cempus  fi:ntcn<* 
ci^  fpcdacur  in  cootraftibus  verd 
flri£li  iuris  ,  licis  cbntcflatz  tempus. 
Quam  difTerentiam  exprefs^  ctadiC 
Vlpiaii.in  d.$.  in  haeidui  ttiil  iil  vno» 
quim  in  ailieroetiru  Je  l€pbre  v(qoe 
ad  qnodi  ittxta  Azotf.  incclligendui 
efl,vc,  nempC)  in  adionibiis  bonde  fi-> 
dci  (inquibusctiam  acoipiendus  cf^ 
idcm  Vlpian.in  l.inhacflr.dcGondi£t. 
criticaC.  quia  triticaria  condi^io  gc- 
tieralis  eft  idomiie»  res  6(eotra£lus» 
|>r«rerpecaniatii  nniheratam,vc  in 

.  I.  illo.citul.  )  quanti  resitCiib(limatio 
ercrcatvfquead  cempu$  rci  iudicatjT} 
in  a£l:ionibuS  vcro  flri£bi  iuris,  vrqub 
adtempus  litis  conteflatx;  fic  limi- 
tata,  feu  dedairata  tottimuni  fenten* 
cia  quanni  defcndimus  fup.  cdtra  Ales» 
de  acfliftnatiohi^  au^ento  eic  morai 

*  tempore .  Ditfercnciz  autein  ratio- 
iiem  pr^flatcxuberjintior  bonafidcs^ 
qnx  bonxfidci  iiidicijs  inefl,  &  lata 
in  illis  potcflas  iudici  comrnii(Ta  j  qu^' 
cum  non  ica  cxccndacur  in  aftioni- 
bus  flridi  iuris ,  nitiiirum ,  fi  quanci 
plofiiiiisrftimAdq  ,  qua:  iti  hi$i&iUiC 
iiididi  ofiieio  vtotc ,  vc  accelsiotie^ 
alix^iuxU  cdmmutieni  rententiami* 
tnagis  cxcertdatur  iri  illis,qu5m  inhis; 
laciuv  &:  cxuhcrantius  in  bonse  iidci 
iudicijs,  pro  adlionis  nacura,  iudiciS 
officio  fc  habcnce. 

'  44  i^ed  ifdroin  irtderi  hoe  dd« 
ber,  qtia&i,  (ecuhdiHm  prididum  inf 
telle£iuni,crcdicor  t%  c6ntra£^u  ftri^ 
iuris  i  dcterioris  conditionis  fiaC  petf 
litis  contcfiationcrn.vc  contra  Azdti; 
argnmcntacur  Barc.d.^  inhac,  col.i; 
ex  ccgui.  1.  non  dolcc.ff.dc  ccgul;  'vSii 
.    Dd4  l.alj4fii 
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I.aiiam.ff.dc  nouac.naiD,pcaecerquain 
qndd  regula  jlUqaandoqae'&lUc«vc 
•ndtac  Dee.per  cez.ibid.l.non  folct| 
rerpondendum  eft,  in  przr^ncinoa 

ficri  dctcrioTcm  conditioncm  crcdi- 
toris  pcr  litis  contcftacioncmjfi  cnim 
concingac,  quod  poft  litcm  contcfta- 
cam  crcicat  sftimatio  rei  pccitx,  hoo 
conceftatio  Itris  non  etfectt »  nec  ex 
iUa  prouenic»oain  qua  precij  augmcn- 
tutn  nihil  commune  habec;red  venic 
;per  accidcns  aliud  cxcrinfcciii ,  & 
quidcm  valdc  rcmotum ,  quod  in  iu- 
dicijs  atccndinon  foIct.l.4-vcrric.Si 
is  qui.  S.  dc  fideicommiikr.libcrcac. 
'Qvjk  eciam  catione,credicor  ex  con- 
craftu  boraefidei  poft  fencenciam  pro 
le  lactm  »  decerioris  condicionis  cflfc 
iion  dicccur  quia  poft  eam  non  crcG* 
cit  arflimacio,  vc  cura  Azon.probaui- 
mus,pcr  d^.inhacquod  gcncraliccr 
pcobanc  Vltramoncan.  quando  xili- 
fnactovenic  officioindiciSiecfiBartb 
ibinom.9.ceneac»lioo«a(n  seftimacio- 
nem  quanti  placimi  durare  vfque  ad 
execucionem.Hocaucem  intelligtcuc 
inijs  qua: pondcrc , numcrot  &  men- 
fura  conliftunc  .  &  criam  in  fpccic 
dcbita  quz  tcmporc  fcntcntiz  cxta- 
bat,&  adcbitorc  rcddinon  pocetatt 
nam  fi  perempcaerac,  poft  rei  inceri. 
-cum  zftimacio  quanti  plurimi  non 
perreueraCjiuxcad.Ua  haa.fF.de  6on- 
did.tricicar. 

4J  Cuius  argumcnco,quod  dici- 
mus,a'ftimacioncm  quanci  plurimiin 
hisqua:  pondecc,numero,aucmcnru- 
la  confiftonc  >  ccefcere  vsqoeadlitS 
conteftatam,vel  vfqoeadrem  indica- 
cam>  fecondlim  contra&us  naturam, 
non  ita  gcncralitcr  &  indcfinitccft 
accipicndum,  vt  quocunquc  teporc 
lis  conccftccur ,  auc  lcncentia  fcratur, 
ad  illud  vfque  xftimacioncm  crcfccre 
inceliigacor:fi  enim  f  es  oles  fint.qux 
|ftooc  in  pltttimfim  iAttacoUe^oiMt 


ruxannumdiftrahi^lcanc,  ne^vlcra 
afleroefKor  ^  pradente  patre&miU 
quia  periculum  fit  in  mora ,  cotrop-  • 
tioois  fort^.vel  dcrrimcncialterius,vc 

ift  fTumcnto,&  vino  cxpericn  cia  con- 
ftac ,  ajflimacio  quancip!urimi,  collc-- 
^tionis  annum  non  cranfgrcdictur, 
fcd  illo  tcrminabicuc ,  ctfi  poft  iliud 
debicor  nocofbt  6onaeniatar.Itaqu  c, 
qai  hocanno  menfelanoario  ccctas 
viniamphoras  vcndit,  aucpromiccic» 
ftatim,vel  antc  fcqucnccs  vindcmias 
tradcndascx  mora  crcfcct  arftimatio 
vfquc  ad  Ittcm  contcftatam  vclfcn- 
ccntiam.dummodohoc  eucniatance 
cempos  (eqoencittm  vindembcumtAe 
nou  orercetvltra  eas ,  qaanuis  poft 
eas  credtcoc  debicorem  conocniacf 
nam  vinum  hoc  anno  coliedomt 
proucin  plurimiim,{nlccm  apud  nos, 
codcm  anno  diftrahicur;  &:  ica,  quafi 
ici  antca  pcccmpcx  ,  poft  annucn 
eDlleftionis  fuae  ,xftimatio  illius  non 
trefcec ,  iaxta.d.linbac  ficlimicaco 
tex.d.lj.^.inhactf.comodac.  Qodd 
fi  cradicionis  sempus  confcracur  in 
fequentcs  vindcmia<;  ,  vcl  poft  ca$, 
fcqucncis  anni  zelbmacioaccendcnda 
cnc  £c  ficin  frumcnco,  &alijs,qua;  a 
communitcr  accidcncibus  incca  col- 
lcdionis  ruz*annom  diftrahKolenc» 
Tamecfi  Emman.  Barbof.  in  remiC> 
fion.ad  Otd  Reg.lib.4  cic.ao,loqu& 
in  pcnfioncfrumcntiabcmphytcuta, 
lic  colono  quotanuis  folucda,  a ftinia- 
cioncm  quanti  plurimi  ad  tricnnium 
vfquc  cxtcndat  ,  numcrandum  a  dio 
debicae  (blucionis ,  eo  duAus  fbnda- 
menco ,  quia  fi-umencom ,  criennalt 
fpatiodurarc  poteftincorruptum,  SC 
dominus  ,  fi  dcbito  tcmporc  folutum 
fuiftcc  ,  per  tocum  illud  ccmpus  fcr-  . 
uarc  potuirtcc.   Qux  ratio  vinarix 
quoquc  penlloni  adapcari  xquc  no- 
ceft|cilm  vinomin  rriennium  8e  vlcra 
feroaciincorrupcom  aliqoado  pofiir, 
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%L  vetus,  vt  prettofius ,  carius  vcndi-     aliud  ab  illis  cxprcfsu  in  ipfo  corraftu 


tur.  Non  tamcn  hoc  fatis  efl:  ad  acfti- 
mationcm  quanti  plurimiin  trumcn- 
io,&  vmo  dcbito  protrahcndam  vl- 
tra  coHedionisanoum,  quando60tl« 
crahemes  id  nonexprefleronC)  qoia* 
etii  fhunentum,  8e  vinum  triennij 
fpacio  i  &  vltra  durare  pofsit  incor- 
ruptum,&  dominusfcruarcpotuiflct, 
id  camcn  non  icaf"rcqucnscucnit,ncc 
conluctudo  obfcruatiiccundum  qua, 
ctufccmodi  rcs » incra  «mom  coUe» 
ftionis  ^  pmdencibas  diftcabt  folencj' 
acqoe  ideo  praecedens  fcntentia  qua 
icripiimasiamenteiuris  aiienavidcri 
non  dcbct,cui  &  rcgionis  cofuctudo, 
&  contrahcntium  mens  iuxu  cam 
incelligcndaarridcnt* 

£x  ijs  autem  qux  diximus  fup.  ad 
incelleftum  d.  1.}.  in  hae,  apparec. 
duas  ditferentias  a  larifconf  ibiafsi- 
gnariinterconcraftus  bonx  fidci,  & 
ftri<ai  iuris  ,  vlta  tradira?  a  GioflT.in^. 
aaionum,  inftitdc  adiion.dc  quibus 
cgimusfup.EcaliasquaS  ibiScribcnt. 
inculcant ,  pcrcurrcrc  non  curamusi 
nc  longius,  quamopartcatpiro  infti- 
coco  noftro,.pracfens  arcienllis  ejcetiN 
fac.  Procuius  complemenco »  quijl 
fermo  incidit  dc  xftimationr  quanci 
plurimijSc  pcculiarcm  lcgcm  Rcgiam 
dc  hochabcmus.opcr^prctiumduxi, 
cius  hic  cxplicationcm  fubiungcrc, 
fi^,  quatcnus  a  iocecommoni  deoiec» 
explanare. 

46  flegiam,iCAqtte,Ord.habemus 
lib.4*  tituL  to^quaf  pro  a^ftiroationo 
fromcnti  venditi  habita  fidc  dc  prc- 
lio.vcl  mutuo  daCi  *  prarcipit,  obfcr- 
uari  arftimationcm  quanti  plurimi  i 
dictraditionis  viquc  addiem  AiTum'- 
pcionis  Deipar»  Vifginis  prim^fu- 
curam.  Ec  prim6  nocanda  eft  leit 
Regiaquaihocadeo  praicipicin  vcn- 
ditionis  cafu,  vt  ncc  maius  aliud  pre- 
cium  iparcibus  coucntum^nec  ccpus 


proiEftimationcfrumcti  fciuari  vciit, 
icd  dcmum  quaoti  plurimi  fucrit  a 
die  craditionis  tfqne  ad  (eqaenteni 
Aflumpcionisdiem,  dummoddqoS^ 
ttpiiicimi  valor  conuentum  prctium 
non  excedat.  Quod  intclligitur,  qua« 
do  tcmpus  a  contrahcntibus  cxprcfsii 
folenncm  illam  diem  in  Icgccxprcfsa 
tranfccndit ;  acquc  ica  ,  ctG  concra- 
hences  folucioois  diem  inipfocon* 
ttafta  vlcra  diftulerinc  ,'pro  aeftimii* 
tione  quanci  plurimi ,  tempnsalefi|0 
dcfinitam  feruandum  fcmper  erit.Iii 
quo  iam  apparct ,  lcgcm  noftram  a 
iure  communi  multum  difterrc,  vt- 
poce ,  qu2c  nccdicm  lolutioni  adicda 
confidcrat,  ncc  excraiudicialealiqua 
ioCerpellationem » aot  Itcisconcefta*» 
Cioncm,neotei  iudlcatx  tem(^  lldL 
multo  magis  deoiAte  Iridetnr,  quace<> 
nus  acftitnationem  quanti  piurimircs 
fucric  intratcmpus  in  ca  declaratum 
pra^fcrfc  prctio  cxprcfsim  itiipfocon- 
rtadu  partibus  conuchco.Voluit» 
nempe  ,  Icx  improbo  fiimeratoraiil 
vicio  oltaiire»  qui  framencom  babica 
fide  de  prctio  cariiis ,  quam  fas  fit» 
vendunc  miferis  agricolis,&  cgenis» 
ad  (cminandum  ,  &  ad  fe  >  fuosqu^ 
alcndoS,  voluit,  inqiiam,  faenoriim- 
probo  obuiarcptctio  ioiufto  &  exccr. 
fiub  prdeferens  a^ftittiaciooem  quanci 
plurimi^a^  eam  vfqoe  diem  acceod5« 
dam,qoa(eetlnd&m  comonem  vruiil 
frumencarictlnnonse  annustcrmina« 
tur  &  nouus  incipit.  Scd  &  hocia 
foro  confcicntiaelocum  non  habcrc, 
pr2tcrquam  cum  vcndicor  m  illud 
vfque  tempus  rcm  eiret  feruaturuS| 
adleg.Pacriam  comludicioobferua- ; 
oic  Rebell.de  obligation<  i.  part.lib.S« 
qa«ft.8.  ottin,  |.  vetficol.  Ad  vcraoH 
que. 

47  Secundo  notandumeft,  did-i 
Oid.  loquidciiumcnto  vcndito  ha« 
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biu  fide  de  precio,6:  iu,  empcoricra- 
dtto.cx  quo,  iubcc,xflimattonisquact 
plurimi  rationctn  habcri>clummoti6 
Boa  iicmaioL'  quam  qusacoRCra- 
keBCibttslbiirec«xpte(&i  Se  (ic  appa- 
rcc,qtt64  etii  &ttoreempcorQiii,&  in 
odittin-vendicorum  ftacucaTtticlexex 
lacione  prasdida ,  loquitur  camen  de 
acftimacione  quanti  plurimi  contra 
emptorcmcurrcntc.Econucrlo  vcro, 
quando  per  vefldKoremilcccricquo- 
nitnus  frumeotiicn  «r;tderecttc^  quod 
cx  lege  ccmcrafttts  ccadidebuicpre- 
tio  -ftacim  foluco ,  fiue  habtca  de  eo 
fide*qttocara  aeftimacio  qoanci  pluri- 
mi  contra  vcnciirorrm  curric ,  quia 
Ord.in  cafuifto  nihil  dilponic  rccur- 
rcndum  crit  in  illo  adiuscommunc, 
dcquo  in.l.v^.it  pcr  vcndicorem  ,  K 
in.l.fi  fterUis.f  .t&m  pec  veadicorem 
tfde^ioa.ompc. 

4S  Teitio  obreraanda  eft  lex 
ilcgia ,  dum  mucuacum  Frumcncum 
folui  iubct  ,  co  modo  ,  quo  pretium 
vcndicionis  inca(u  pra:ccdciitc,  fafta 
tamcn  diifcrcntia.in  eo>quiatn  vcn-* 
dicione,prcrittm  (empec (blutilebec 
in  pecttnia  nttmeraca  vcconcraftttt 
aacurapoftutacrac  veroin  mucuo,ctfi 
adum  fuifTec-,  vc  folucio  Hcrec  poft 
tempusin  lcgcdeclaracum.nopoccft 
pofl;  illud  mutuacarius  cojjiadlolu- 
tioncm  frumcnci  in  cadem  ipccic.fcd 
arbitrio  eiQsman.cc,an  foloeieveUciii 
cadem  fpccie -eiusdem-bonicacis  in- 
crinrecxiquod  cft  de  natura  miictti,!. 
«um  (|uicl»ir.fi  cerc.pecac*velffftima- 
tionem  uanti  plurimi  fueric  a  dic 
rcccptionts  vlquc  ad  lcqucntcm  fa- 
crx  Anumptionis  dicm,proucincafa 
frttmenci  vendicididomfiiic. 

Circa  qoocl  nocandum  cft,  felocto» 
tiBS<diem  mttcuotncaftt  ifto  adicda, 
hoc  opcrari ,  vc  ante  eam  debrcoc 
conucniri  nequcat}  porrojcfim  vcnc- 
rtc  ..ies,ia  aibiuio  ctus  eric^iblueic  iu 


peeunia  quanti  plurimircs  furCtntm 
cempus  m  lcgc  dcclaraium.vcl  m  ra 
eiufdcm  fpccici ,  ac  bonicacis,in  quo 
magnus  dcpreheodicur  mutuacarij 
fauor  fupcrgrcdient  eun  qai  datut 
eft  emptori  in  cafo  ptceedenoe :  nam 
ibi  cmptor  viliori  -pretio  quam  quod 
res  habuit  cempore  cradicionis  fibi 
fadx  folucrcnunqua  poceltjcuenirc 
vcro  potcft,  vt  maiori  foluac,  idquc 
non  rac6,iuxcacommune,  iciliccc  rct 
augflmnfom  incraceoiptts  ilegede» 
olaratom    tt  fic  nttnquam.  minot 
(blucc  qojtm*qaodTeeeplct  ac  ver6 
debicor  ex  mutuo,nonrard  eaeniec^ 
vc  minus  foluatqulm  quod  rccepic; 
(ienim  folunonis  die.friimcnti  prctrtt  ^ 
vilius  fir,  quam  circt  cemporc  rcccpti 
mutui  ,  candcm  ciufdcm  bonitacis 
iotrinfecte  inenfinam  ftumei>ti  (bt- 
'oendo  libetabitttr.In  qnocum  difpo- 
firione  legis  noftrz  conuenitSot.de 
iu(lic.&  iur  Iib.6.qua;(}  i.artic.i.  qui 
hancamplcxuscftopinioncmin  mu- 
cuo  ,  quam  fcquicur  Card.Tolcc. m 
fumm.  hb  5  c.^^.nu.i  ancc  vcrHcuL 
^Primttm-eft ,  oiecur,  &  vfo  reccipcam 
videri,  dicic  Lefsius  Itb.  a.de  iuftic.0e  j 
inr.  c.  ao.  dubitac.-i7.nam.i5o.&  ia     ,  | 
numcr  prxccdence  contrariam  quo-  | 
quc  prf)babi!cm  dixit ,  quam  tcnuic  j 
Pctrus  Nauarra  Iib.J.c.i.num.i5i.& 
icqucncib.  &L  diHm^ione  adhibira 
tefolttlc  •Rebell.  d.  qusft.  8.  concluf^. 
vc  ibi>per  eum. 

4^  Quod  ver6  Ord.d.lib.4.cicttl. 
ao.dum  loquicor  in  mutuojoqoacor» 
&  arqiie  pToccdatfiue  cempus  folu- 
cioni<i  adicdum  fuifTcc  ,  fiuc  non  ,  vt 
plauc  loquicur  in  cafu  vendicionis, 
dttbiiare  non  Hccc ,  etfi  verba  icgis 
circa  nnicuom  aliqnancttlum  fint  ob- 
fcura,aic  cntm,»» fitmfre/l^imfS»lim 
the ftnm  temf$t§rt9^  eu  tetmo  de  tteiu 
ATinou  m/tr?dimff{,  fffrf/.vbi  decft  prx- 

poiicio,4,iacioc,«<4^^i'^^^*'^^ 

eniref» 


OigitizedbyX^OOgle 


Qtp.XlWlfyVecotraa., 

mn^h  debuic  enitn  dicere  j  m  « term$ 
gU  tertos  4Mt$0S  ,  id  cd  t  4ia  4J  tcrmi- 
mtm  certgrum  annorum ,  vt  C\g  vcrba 
ifta  refcrancur  ad  illa,  #«y?  empreffd- 
Hm  fifi  f  U  OOD  td  illa,  Jetm.^ 
fgrrm  umf0  r<ri»»«d  auac,  fi,  nfym» 
dixectmus ,  iimiicduilc  (eqwatii^m 
fermt  de  certos  mmos  ,  faccri  cogcmur. 
verba  ifti ,  ociofa  omnino ,  &  abfquo 
vlIoeifc£kain  legc  fcripcatutfIc:quod 
fupcrHuicacis  vicium  tegum  Compi- 
lacoribus  afcribere ,  h|$  Qon  eft  .  led 
inagis  cdQenit  dioereJibrarij«attC  ty* 
pographi  incuria  pr^poncipnem>4tVC 
diximuSjOmilTam  fuifTc.  Qua  ftance»  . 
plane,  &  vniformicer  difpoficio  legis 
procedic  in  mucuo,vc  in  vendicionCf 
cam  vbi  cerca  iolucionis  dies  incon- 
cradu  difta  fuic>quam  vbi  non  fuic. 

50  Qaarc6  obreruandiifD  eft,  ia 
rpecie  d.Ord*  ram  in  pilnio»qoimio 
fccudo  cafu,  incerpellacionemcxcraf 
iudicialcm  nihil  opcrari  ad  acftima- 
cionis  augmcncum  ;  quod  enim  dics 
exprc(fa  non  opcracur,  non  operabi- 
curiacerpellacio  excraiudioialis,  iuxra 
l.vmttm.if.fi  cercpecateum  ijs  qux 
cird  eam  fup.  ctadidimos  >  quibus 
oonftac  t  non  raaioris  efle  vis  &  effe. 
£ttts  ad  tnduccndum  zftimacionis 
augmentum  incerpcllacioncmcxcra- 
iudicialcm,  quam  diciaducncum.Ec 
dcniquc,  in  IcgeRegiaho«  cxpreAti 
habcmus,ibi,£/i?«^y?«  »s  vendedt- 
fis  iMife^M  0  psg*meiU0M4k0ttnmt 
mniM^mUiefefM  deffeis ,  mp  ^iud^iie^ 
Mtr^tempe )  vbidc  venditione  loqui- 
cur  ,  qux  bonz  fidei  concraftus  efl, 
mulco  magis  igicurjin  fcquenci  cafii, 
qui  percincc  ad  contra^um  (knGti 
mris.idcm  aequc  dicendnm  cric. 

Dttbicatio  vei6etit ,  anlite  czpca 
com  debitore  moro(bcre(eac«Ataift- 
tipm  cafihus  de  quibus  ibi.^Ec  magis 
puco »  quod  non.  Primo  enim  verba 
lcgis  antea  cicata>  iimt  goacralia»ne« 


iona fidehC^JlriSi  iuris. 

tantum  oomprchcndunt  pecicioneni 
excraiudicialcm,  fcd  ctiam  iudicialc» 
maximc  (lanteopinione  iilorum,qui 
d.l.  vinum  ,  concra  communem  do 
lodiciali  intelligant  ibi » edm  fetitum 
^/.Oeindcbfeettndilm  ins  communo 
ffftimicio  qtttDti.plorimi  non  incipie 
ex  ceofipore  litis  conceftatc»  (ed  et 
mora;  pratcedencis  cempore ,  vc  ia 
bonz  fidei  iudicijs  probantomnes» 
inftri6^isiudicijs,Gloira ,  &comunis 
io.d.1.vinom.Ciim  ergo  lex  noftrain 
cafibtts  dequibas  ibi »  non  adminat 
cftioution»  aogmentum  poftmoci 
Tltra  tempos  in  ca  declaratnm »  oeo 
nos  initifi  augmenti  ex  litis  contefta- 
XX  tcmporc  incroducere  dcbcmus » 
quando  nec  lcge  ipfa,  ncc  iurc  com- 
muni,  faltcm  in  bonz  fidci  iudtoijs^ 
ioitiom  hoo  iooeoiniof  • 

51  Q^nu  obfeTuatio  adpr«di« 
Aam  legcm  noftram  mfatur  circi 
verba  illa,  imervMlisque  etaiftivgief 
eemtummente  «  dinheirp  de  tonteie^  qui- 
businfinuatur.in  zftimatiooequanti 
plurimi  de  qua  ibi ,  non  e(reattend5« 
dnm  pFetiii»quodcaiii  aliquo  in  ctni* 
tateaccidit»atttio  tooo  vbi  iblotjo  fie- 
ri  debait,&  breui  durauit.  Quod  ecil 
deiurc  probat  Imol.in.Lpretia  rerfi» 
adfin.ff.ad  leg.falcid  dfcen<;,non  cflb 
acccndcndam  in  xilimacionc  quan» 
ti  piurimi,care(liam  momentaneani 
qua:  paruo  tcmpore  durauit  |  coiua 
oontrarifi  teneot  ibi  Coman.8t  Ales« 
qoibos  a^ntitor  laf.d.l.vinum  num« 
i).vbi  tameo  refert,  Chriftophor.do 
Caftcll.idcm^quod  Imol.tenerc,quia 
non  diciturvalor,  nifi  qui  comuniter^ 
fle  non  rar6  contingic.  Vtcunquo 
tamen  fic  in  cerminis  iuris  communis 
circft  cftimatiooem  qaanti  plori-* 
mi  cootra  motoCos  *  certd  ifl  terffli^^ 
nis  di£^.  Icgis  noftrx  ,  pro  cafiboa 
dcquibusibi,  Imol.fententia  trnen- 
da  cft  iAdobicantcr » pcopter  vrrbii 
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illud,  nmummnte,  htinc, commiimter, 
quod  ad  carcftiam  calu  cucniciucm, 
ic  ocyus  cuancfccQCcai  non  bcnc, 
Dcc  propric  adapcacur, 

5&  Sd[c6obreniaadanieft,legein 
Regiaoide  fturoentodnncaitUqoi} 
▼ndei  quiaexoibicanscft,&  iuriscd- 
munis  corre£toria  ,  ad  res  alias  non 
eric  cxccndcnda ,  tamctll  finc  dc  nu- 
mcrQCaruin  qu^  pondcro,  numcro, 
auc  menlura  coniiilunc,  vcpuca  oieu, 
«inua»,&  id  genniUiaipr^rercimtquia 
finiftas  hi  menlc  Aagiifto>qnem  ord. 
refpexicnoaoolliguncur,  vc  frumen- 
tum,cuius  cuncmc(sis  eft.  £c  denique» 
fpecialis  qu^dam  ratio,lcgis  auxilium 
magis  poftuiabac  pro  ohligantibus  fc 
cx  cau(a  frumcnti,  quam  cx  caufa, 
fruAuum  aliorum  ,  quia ,  ecfi  perci» 
neancad  humanae  vicae  fuftencatioo5^i 
aecdefolo  paneviuac  homo ,  magis 
tamcn  vrgec  ac  premit  inopia  panis 
&necersiras  ,  qiiam  rcrum  aliarum, 
tum  propccr  lemina  ,  cumeciam  pro- 
pcer  vica:  ruftcntacioncm  in  quam, 
pociisimam  parcem  panis  habcc 
VndeTcnator  cfucientem  Domioii 
non  alio»  quam  pane » iea  panis  ob- 
Cenru  cencarc  prxfumpnc:  DfV,inquic» 
vt  UfidesiHiyfAftes  fiant.  Ec  illc  quidc» 
pancs  dc  iapidibus  ficri,  qujercbac, 
quali,  non,  niii  de  iapidibus  duris, 
^mcitcis  Aiis  prouidcre  foiicusi  &  ab 
eo  qaaurebac,  per  quem  necales  cns- 
tir,&.qui,etu  indeferto  efuriebac, 
animanria  cunfta  in  tetra  pafccba^ 
volucres  cxii.&pifces  marissqui  pct* 
ambulanc  lcmicas  maris. 

5?  Scptimo,  &  vlcimoobfcruan» 
dum  cft,Ord.in  duobus  contra^ibus 
kA^m  loqoi ,  nempc ,  in  contrafta 
v6ditionts  fiidf  habicafide  de  preiio» 
&  concrado  routuitvnde  inaliis  acd- 
pienda  noncft  ,  cx  racionc  prxdi6la 
quia  lcx  cxotbitans  ,  &:  corrccVoiia 
^Ximicari  camcn  hoe  dcbcc^vc  noa 


proccdat ,  fi  contra£libus  prsdidis 
dc  quibus  lcx  loquirur  ,  alius  ab  illis 
diucrius  addatur  ,  vcpuca ,  ftipulatio; 
neo  cnim  cunc ,  quaii  cx  ftipulacione 
debitum  «fti^acionem  quanti  plu% 
riroi  f  vltra  legis  terminos  fokcietor, 
icd  adcosreducendaerit  attenco  co« 
cra£lu  principaliter  ,  &  originalitcr 
gefto-Quod  comprobatur  omni  con- 
troucifia  lopita cxlineciusdcm  Ord 
d  titul.  lo  vbi  cxprefse  caucum  cft, 
legcm  illam  4  contrabentlbos  non 
poffc  rcnontiari,  & ,  fi  fortd  renon- 
cient  ,  rcnunciationcm  irritam  ma- 
nere  i  fi  crg6  exprc6^  renunciare  ne- 
queunc,ncc  ctiam  tacitCj&aliaviaad 
id  admicti  non  Jcbcnc  ,  alioruni,  fci* 
licec,contraduum  (igmcnto  ,auc fup- 
poiicione  ,  reg.  cumqutd  vnavia,de 
rcg.iur.1th.tf. 

H  Scd  &  generalicer,ftipula< 
tionem»  non  immotarc  .  in  dctcnus 
faltcm  ,  naruram  contradius  cui  adij  - 
cituri&:  ita,fi  contraflus  principalitcc 
celebratus,  bona:  fidci  contradus  fic, 
non  tranHrc  in  concra^um  fttidli 
ioris,nec  illios  nacoram  fuicipcre 
propter  ftipulacionem  fi]bie£bm  , 
vcriuspuco.  Dequo  perRepcccntcs 
in  rubr.  ff.de  verbor.  obligar.vbilate 
dilputanc,  an  contraftusalfumac  na- 
turam  ftipulac:onis  illi  lubiund^  ,  an 
ccontra,  &  Mendoc.  dc  pad  lib.i.c 
i}.noro.  11.  verlicul.  Quod  aoteni 
attinec  ad  fi!candoro.Qood  erit  vti-* 
licernotandoro  proprxiencisarticult 
coroplemcnto. 

^ifirentia  qmrta 

S  VMM  ARIA. 

I  Ontraiius  M&f  HtHird  fita  ^4- 

I         tuitifunt,  s/if  oneroji ;  drfrd' 
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I      dmmutatddfidadbee  ifuimmMMm     to.  Inteliigiiur.l.cumfricam.ffJepe" 
feci^tyim^robum  (H  dr  i  fitrarittm.  ■       »  »• 

i^«rm  ifipaciis  aliji  cjuibui  tmttuatA' 
rio  onui  A^quod  imfomtur  i  tametfi 
infA  mereeie  Meemfcnpmdum  >  M 

•  mverficEtmkk 
%,    Psffnm  mmne  MdicSfumdefilaevtU 
•  creditminterfjfedmnmemerpietki 

(jr  iucri  cefidntts,etiam  ante  mtriHh 

'valet  Jecundum  communem. 
y     Pa^um  lucri  ctjuntti  non  ^rigitur 

in  tempus  fojt  firtem  ^iitcipidem 

fi/ntMh  ttmtkti  m/bm  berm  eeffet, 
4«    Fnffa  de  filnend$  imerefip  damni 

emergentitt^imri  eefimtu^  ttetmS 

mutut  yficundum  quam  non  fot^ 

•  creditor  alitfutd  vitm  fortem  rtcift' 
re^  non  o-ffendunt. 

Onerofa  pa^a  mutuo  adieSla  vttian' 
tur^mutuefermtnente^e^  tffitne  ejt 

•  ttuljm»4*^ierfic,Cti^tt. 
4f .   Ptffs  tJbeSt  etntrt  rmtmtm  tttt* 

.  traffus  quem  contrahentes  exfrefe^ 
runt ,  non  irritantur  ,  {td  diucrfim 
conHitnunt  conuentt^ms  fpeciem.  Et 
tur  ,  adieiid  mutuo  contra  naturam 
iUius ,  vitieotur ,  contraliu  mutui 
ftrmcmeittt  t  kt  verfienL  Quod  fi 

•  ^ntrstnr, 

6.  Intelltgitur.  l.  cim  tmm put.  ffinnL 
ff.de  contrah.  empt.  cumaltfs,  in  cfui- 
hus  vnius  contraBus  nomen  expri* 
mituryfjr  dtus  iudtcatur. 
Paffa  de  no  reuocando  defefito  intrt 
etrtmm  temfus^  tnt  frectrit ,  &  dt 
ttt»  rentcMndt  frtcnrtttre,  &  fimt'- 
Bn  mtn  vaient ,  etmtrtffn  fe<undim 
naturam  fntm  mtmtmttt  Aimvtf' 
ficul.  Ter  contrarium. 

7.  IncfUAffione  pt^i  contra  naturam 
e^    conira^ius  ,  quando  ilLud  vttietur, 

8 .  (^^namdtmtm,vtrit  refirnmtm  tft» 


14. 


'5* 


16. 


»7* 


1$. 


Cnm  ftRnm  emmemt  cum  exfrefi» 
ettrtffm  mtmimtifrttktvtinmtttit 


t9* 


car.  Cr  traditur,tn  quo  conuenfan(,dg 
differant  precarism,(^  corrimtdatU. 
InteUigttur.  L  vlit  ttn  dtnntur.ff.dt 
.dtmm\rtnfmttrt»^ 
Cikm  jubjlantit  etmittHm  n  cntrd' 
htiH^mtxfrefi ,  iliifiU  cjuem  esc^ 
frejferurltiCtmm^i  &  r>on  altj,  fg^ 
flumtlli  repuqtians  vifiatiir,c^con- 
tracius  valet  ;  exeniplum  fonitur  it» 
mutuo  cumfa£io  de  dando  ,  aui  fa^ 
eiendo  aUque,  vitra  firte  frincipate, 
Qutmdt  feihmi  repugnatetmtrnSM 
eiummtmem  etmtrMnemtet  exfreffi» 
mmt ,  nUiJamU  tdtftm  ftttf^ 
f/ro  tllo  iudicatur,<fuando  non  eon/iaff 
contrahentes  ad  exfrc^umfireiirilt^ 
gere  voluijSe. 

Onerofi  contraffns  ,firmitres  fimt^ 
fm^grttmti, 

Grttmiti  etmtrtSm,  mtm  ttmim  dt^ 
ttttitt  fidnbf.ttitm,  vtmmtnmm,  & 
etmmedatum ,  ivffiUUttdtnix  emtfik 

retraEiari  pofimt. 

Libertas  ^ratutto  datay  in^ratitudi' 
ms  cau(a  rcuocart  poteii ;  c!r  Uttiorit 
inmritCMfn  requtritur  adreuocan» 
dam  Hherttuem ,  f  «rini  etddenetit^ 
mem  tUtm.Et  em  hte,tdintelie£lnm 
l^.C.de  iihert.f^eor.  liher.  &  Ord, 
lih.^.titul.ey  §  y.  Item,f^ Itbere' 
ruemancipationes ,  henefcia  afia, 
ingratitudtniscaufi  rentcantur,  nn, 
jequenti. 

Citriem  tx  etnfi  imfrttitmbmii  te^ 
etefitfiiet  htireficie prinntmimttB'* 
gitmde  ingratitudtne  commifit  coHm 
ira  eceiefitum$cuiuf  eft  henefcium,(^ 
non  contrtfrnintnm  ifutetUttm 
fuit  c/ericuf. 

i^d  reuocandummutuuniiaut  com' 
mmdetnm ,  prefter  ingratitudinem, 
miimtr  etutfl  reqniritm^fnim  tdrer 
mocandamdtmttitmtm, 
femdnmfrtfter  imfftaitmMmemrt* 
Ee  ttctri 
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memppteflyemplfyteufisMit^jLO,    ab  eo  oenfeacur.  Dcpnmoexem- 


Et  JiJeMuid  rtthyibid. 
Prohdtur,  retMidtitnis  petendd  utt, 
propter  tngraiiiMlinem  Mtnisii,  (iue 
tngratitudtms  cdufim  emfhyieutM 
^ffecommiftjfet  im  wtd  fis, /m  ks- 
WiU^^fitytei^fitUA.  ^ 
r  CplMr » mgrdtitudinis  CMufi  ex- 
pe&  t$tit  fltteS  i  frMe/it  t9iMt9 
dmtnte  temptre  UcMtitms, 
^dreutcMndasonerofis  contr^Slus 
qudsi  in  frtudem  credittrum  cele- 
hrdtcstvtriufque  ctntrdhentis  dolus, 
mfrdus  frolm  dtiet ;  fiens  » 
trstmit. 

«4.  J}eeUrdtnr.l.ifii§tks»C,tkniveiuH'' 

(gt.ficundum  communem  ad  eam 
intelU6I$tm ;  &  itmitdtur ,  vt  non 
froceddt  mrt  ficutsdttrsdisd  tituU 
lucrdtiut. 

15.  Snhltmitsturptmdem  Mtti^  m 
hmdt  vtndutm  f  «r  vettdiiitnk 
ignermretittlterittdubKtdtimtt* 
iide  I 


Difiercociaquarta. 

2)^  diuifam  c$ntra3uum  in 
gratuitoSttT'  ontrofos. 


t. 


Q 


Varta,  fcequens,ac  prio- 
cipalls  concn^hiUiA  dif- 
terentia  ,(ett  diuiiio  eft  § 

quiaalij,  gratuiti  func»alti 
onerOii«Gratuici  funti  donatio,mu- 
tuum.commodatum.prccariumjonc. 
rofi.cmptio  &  venditio ,  pcrmutatio, 
Jocatio  U  i.onciudliO,  &  alij  huiufmo- 
di*  £c  adcd  nacuram  fuam  quiqui  fer- 
uanc »  vt  paduni  in  cootiariom  ad* 
ie6l:um»vel  irritnm  maneac  U  ftuftra- 
t6rium>vel  contradt^»  fpreto  nomi- 
lic  k  contcahflncibus  cxpreflbi  alios 


plamefl:  in  mutuoi  quod,  fccundiim 
naturam  fuam  naturaii ,  a'c  diuino 
turc  illi  inficam,  eticontradus  iucra- 
ciuus  cx  paccc  cecipi6ncis,&  ex  pai;ce 
dancis  gratuiciis :  &  >  (i  padum  illi 
•dijciatur  onccofumi  puta»de  &cien- . 
do,  aucdando  aliqoo  ab  eoquivece- 
pic»  vltra  forcem  princtpalcm  ,  «ali 
pa£bo  ,  canquam  vfurario  ,  irrito  ao 
Bullo  manente ,  mucuum  pccmanct 
nacuram  fuam  leruaos ,  capit.  1.  do 
vfur. 

Ec  qoidem»  non  Imaiaiiocaticiiai, 

fed  &  diuino  iare,ciufccmodi  padil» 
icricum,&  damnabilc  cft  ^  cum  cium 
mutuum  ex  nacura  fua  omni  iuro 
gratuitum  fic  cx  partc  mucuancis; 
qui  mutuac  fub  pa6^o  aiiquo  oocro- 
fo  lucri  fui  cauia  ,  coociadns  nacii- 
tam  quam  k  dioioo  >naciiraii>  &  hn- 
*mano  iore  accepic » pecaeise  inuer- 
tiCiquo  fafto  ius  ipfum.  qnod  talem 
contradui  indidic  nacutam  ,  mani. 
fcftc  i«dit.  Hincqu^  palam  dctcgi- 
Cur  incrinfeca  vfurx  ncquicia  ,  qua 
diuinum  » &  tiumanum  ius  offcndi- 
tnr. 

Ec  ade6  qoidem  onerofiim  paflfi 

mutuo  adie^um ,  improbum  eft » 
vfurarium  ,  vc  8:  pa6^um  de  tancun* 
dcmmucuo  dando  ab  coqui  rccipic 
mucuum,cum  commodc  pofsic,  viu- 
rarium  ncfccundum  D.  Tliom.  1. 1. 
quxil.jS.  arcicol.a,  ad  a.&  ad  4* 
&  Caier.  ibidcm  » 0c  Thomift.  om- 
nes  reeundum  Ledefm.  in  fumm.  a. 
parc:  traftac.  8.  cap.  55.  duodccima 
conclufion.  &cumalijs,  quos  rcfcrr, 
probac  Azor  infticut.  moral.  libr.  5. 
cap  7.dc  vfura  qua:ft.  i.  3.tom.  Rc^ 
bcll.communem  diccns,  dcobligat. 
i.part.libr.8.qoaBft.4.  num.14.  fcqul* 
tor  %U  omniom  conlenfo  receptom 
ifleoerat  Couar.  libr.  3.  variar.  cap». 
nomero.  5.  verlicui.  Tercio  ca- 

mcn. 
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wen"»  vbi  iciem  rradic  in  pzOtii  alijs 
quibus  mutuatario  onus  aliquod  ica 
grauamen  impcmicurquantumuis  fo- 
lica  ac  iufta  merccdc  recompcnfan'' 
dum  t  de  quo  cciam  Nauair.  in  ma« 
miali  Latino  cap.i7*  ntiiii«  i2|i  bcd 
MoIin.de  iuftic.  dirpatac*  107.  eum 
quacuor fequencih.com  Zi.  Aragonuitt 
iuiLft  iur.  quxfl.  7^.  ardeuLa.  pag. 
48<>.  vcrficul.Contrarium  tamcn,vbi 
diltindlionc  vntur  ad  concordandaj 
opinioncs,  LcfT.lib.t.dc  iuflit  &  iur. 
cap.io.  dubicac  8.  &  fequcnci,  Azoc 
dift.cap.7  quaeil«».fiike  Rebell.  did« 
qujeft.4  per  coc 

1.  Nee  obftac»  (i  dicatur»  ali* 
quando  onerofum  paftum  cum  mu* 
tuo  pcrmanerc ;  valcc  cnim  pa6lum 
appofitum  mucuo  de  intercnc  dam- 
xii  emergcncis ,  U  lucrice^Tancis  cre- 
ditori  exoluendo  ▼Itra  fbrtem  prin* 
cipalem  1  idqud  oon  tani4m  com« 
mnni  omnium  conrenfu  craditom 
cftin  pado  de  inrerefle  poft  monm 
contingcnte  ,  fcd  etiam  dc  inrcrcfla 
antc  moram  ,  quod  ftatim  abinicio 
concradusin  padum  dcduci  poccil) 
&  competcnce  pretio  a  contraticnti- 
buf  cfttmari ,  vt  drci  iotereiTe  dam- 
ni  emergentis»  cnm  D.  Thom.  di6b 
qmel^78.artic.i.adprimum,&  com* 
muni  Do6lorum  fcncencia  cradiC 
Moltn.d.i.tom.difputar.ji^.  num.4. 
&  5.  cxplicac  Tolcr.  in  ium.  libr.  y. 
cap.  31.  num.j  &  hocintcr  omnes 
oonoenire/cripiit  Nauarr.  d.cap.i7« 
snm.tii.  verfic.Ecqttod  incer  omnes 
conuenir^quod  flnc  concroucrna  in- 
ter  Dodores  cfle  ,  fcribit  loan.  de 
Cadill.  lib.i.  quocid.concrouerf.G.i. 
num  71.  vbi  Reccntiorcs  alios  citat, 
&  poft  eos  cradic  Lefl".  in  Acadcmia 
Louanicnfl  (acrz  Thcoiogij:  profei* 
ibc  d.cap.ao^datMtac.io.num.7  i.  qui 
num.  (equentib.  tres  ad  boc  condi- 
tiones  ponic ,  U  dedarac ,  &  in  £b»* 


t3Jngyatuit.&'Vfkrof.  j 

renfi  Luflrania;  noftte  Rebell.  dl^j 
libr.  S.  qucft.  5-.  Bum.  4.  Id  priir^ 
cip. 

Et  quanuis  de  pafto  pro  lncro 
ceflante  incra  tcrminum  lolutiuni 
dacum  eoncrouertanc  Doftofv  'pro 
co  umen  commonis  eft  rententia* 
qoam  concra  Innoc.  in  cap.  finaL  do 
vfiir.  &  SoCi  Ubr.  6.  dc  iuft.  &  iur/ 
quacfl-.  prim.  arcicul. }.  fcquitnr  Na* 
uarr.d1il.num.211.  &:  in  comincncar.. 
dc  vfur.  dccimoquinto  notab.  num. 
4}.  vbi  reccpciorem dixic ,  Gail.pra- 
^car.  obferuar.  libr.  a.  obferuaf.  f* 
numer.  itf.  in  fin.  &  pluribus  eitatit 
probat  ,  &  lat^  confirmanC  ideoi 
Molin,  difpucac.jiy.  num.  5.  cum  fe* 
qucntib.  communcm  eri;im  cradir^ 
&  probat  Couar.  variar.  Iibr.5.cap.4# 
num.  5  vetficul.  Itcm  &  lilud)  A20C 
d.libr.5.cap.5.  quaft.t.  verficol.HiMl 
'  fecundai  vbi»  commuoem ,  U  veraoa 
opinionem  efie  ,-dicic  9  Caftill.  didu 
cap  i.nnm.tf^.&fequcnci;  &  abnm* 
nibus  hodie  reccptam  dicir,  S:  pro- 
bat  Rcbcll.  6\€t.  quarrt.  y.  numcr.  4^ 
veriicul.Nthiiominus  ;  pro  qua  cit.iC 
alios  Aragon.did.quarfl  78  articul.i« 
pag.  491.  veificul.  Contrariam  fen- 
tenciam  ,  qui  more  fiio  qosftioneni 
hanc  late  examinat ,  &  eommunem 
(cntentiam  in  ea  probat  ibid.  vcr- 
ficul.Vndc  firquarta  conclufio,  qua- 
tuor  conditionibus  fi:ruaiis  1  quas» 
alijsaliorum  repulflsjponic  pag.4P4* 
vcrficulHisergo  Ar  alijs,  de  quo  pct 
Motin.difputat  Rebtli.did.libr» 
8.  quacfl.6.  Frat.Ludouic.  Lopez  in 
inftrudlor.  negotiant.  Iibr.  1.  cap.zj* 
pag.  7y.  col.  I.  qui  eandcm  firntcn- 
tiam  tuctur  p.ng.  fcqucnti  col.  1.  fc- 
quitur  Tolet.did.libr.j.  cap.jj  num* 
4.  cum  requentib.LoficanQS  Eman« 
in  fiimm.cap.  tta.  conolaf  tom.i; 
LeiT  dift»  cap.  ao.  dubiCat.  ii-  pet 
toc. 

£ea  jEgcr 
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I»  figo  ?Ian  oondiciones  ab  iilis 
tcquifitas  ,  vnamaddo  in  cafu  lucri 
cclfantis  fuceclsiuamcauram  habcn- 
tis,  vidcUccl,quia  pccuniam  habcns 
ticilinatam  cmpcioni  redicaQtn  an- 
Buoraro,  vclpraedi)  fruftifim)  €uiak 
^ncempcio  itli  offerebatiif  i  eam 
Uatuaiiic  cum  pado  lucri  cenTancis 
In  annuis  rcdicibus  ,  vel  fru£fcibus 
iquosinMrimtxcmpcione  pra^dij  ac- 
«juircrc  potuiflet :  nam,  ctfi  calc  pa- 
itum  valcac  pro  lucro  ccfTancCiiux- 
la  communcm  Do£lorum  (eoten* 
tiam ,  ict  camen  acctptctidara  eft,  vt 
lucri  ce0antis  rado  habeacur  quaft* 
-diu  princtpale  debicum  non  roloicori 
&  non  poftca  quandia  alios  annuos 
rcditus  non  inucnic  crcditoc  ,  quos 
lolutapccunia  pofsic  compararc,  vcl 
prxdium  aliud:  quanuis  cnim  vcrum 
fiCt  qu64  adhoc  perdoret  locri  cefla- 
Ito»  quod  credicor  acqolreret,  fi  pe* 
«uniasfnas  mucuonon  dcdiHct,  ta* 
mcn  » quia  folacione  illarum  toiiitut 
obligatio  in  principali ,pro  intercfrC) 
quod  acccllorie  vcnit ,  durarc  non 
poccd^iuxca  iuiis  rcgulas.  £c  ica  fcn- 
cic  Nauarr.  in  commencar.  de  vfur* 
18.  nocab.  namer.  %6,  U  communis 
i|aam  dicic  cum  O.  Ancon.  ab  eo  re- 
laco.t.parc.  cicu)«i.cap.7.  pooic 
cnim  caium  in  quo  volcns  cmcrc 
rem  hu£liFcram,  pccuniam  cmptioni 
dcliinatam  aiccri  mucuac  promitcen- 
ti  rccompcnrationcm,  a  quo,  inquiC) 
macuancem  poHe  pctere  %  &  accipe- 
re  prouencum  quem  ex  re  ilUfa£ta- 
rus  eratidoncc  pccunia  rcddacur^nc 
fcncicns  ,  illa  rcddira^ocflantis  lucci 
tatioocm  non  forc  habcndam. 

4.  Vaicnc  ,  itaquc,  in  mutuo, 
ciurccmodi  padapro  inccrcnc  dam- 
ntemcrgcncis>fi£  lucticeflantis>&  ta- 
men  non  obftant  ( vt  dixi )  quomi- 
nus/ecundjiim  nacuram  tlllosjucra- 
tioum  eiTe  contca£lum  ex  patce  rc- 


tiipieocis»  didamus  >  &gratoi(um  ae 

libcralcm  cx  partc  dantis:  nam,  ctfi 
mutuatarius  ijs  padis  oncrctur  ad 
rcddcndum  aiiquid  vlcra  id  quod  ac- 
cepit»  pcr  accidcns  hoc  vcnic,  racio- 
Bt  itatetdTe  co&tingenkis  >  ^od  cora 
Ipfbmocao  iiihil-comwune:habet{ 
-&iicsidjqood  pcr  Mtidens  venic» 
lion  atccndicur ,  necin  confidcracio- 
nccfl,  vc  mucui  naturam  co  contro- 
uerci,  immucatiue  dicamus ;  nec  mu« 
tuans  Gcnfcndus  cd  ah'quid  tccupe- 
rare  vltra  id  quod  dodiC  ^  nam  in-^ 
lereirc  damnf »  8e  locci  qood  vlcra 
forcem  rectpic»  etfi  inea  mtt^  8e  rca* 
literiion  coocincrctur,  virtualiterta- 
men  in  ca  continebacur ,  ficut  gfa- 
numfrumcnti  tcrra^mandatum  con- 
tincc  ftudus  inde  nafcicuros  •  quo 
cxcmpio  ad  corroborandam  hanc 
fencenctam,ex  Socvcitor  FtatXudoo. 
Lop.d.c.t;.pag.7^.col.T. 

Conftat,icaqae,ex  prxdidiSypado 
oncrofum  mutuo  appofitum  ,  quod 
fccundiim  rnturam  fuam  gracuicum 
&  libcralc  c(lc  dcbcc ,  irritum  manc- 
rc,  mucuo  fccundum  nacutam  fuam 
'gracuiCo&  liberali  pctmancnie^  nec 
cnim  ule  padom  vitiac  concraQom» 
(ed  illordefto  manct  concrados* 
aAtP  ^  co  crcditori  competcns,  vc 
latc  probat  Gail.d.  iib.z.  ohfcruaL  4. 
anum.^  cum  fequcocib.  &obicruac. 
fcquenti.a  nu.  7. 

5  In  aiijs  fccuscucnic,  nam  pada 
^ntraeorum  nacuram  ooii  irriran- 
tur.feddioerramconftituoot  cdoca* 
tionis  fpeciem  ab  ea  quam  concra- 
hentes  nominauctunt :  fi  cnim,com- 
modacum  (quod  nacura  fua  gratui- 
tum  cft  )  fc  cclcbrarc,  dixificnt,  cum. 
pado,  vtpro  rei  commodata;  vfU| 
mercescerca»vel  res  alia  przftatctur^ 
taon  crfc  commodacomf  fed  vel  lo- 
icatSo,  &  condudto  ,  vel  Contra£lus 
Innominacoivadeprtitfcriptis  verbis 
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{J^XU^D  if^T)  e  dmfxot 

ailio  nafcitur.$i.iccm  is,  vcrficCotn- 
moLiata  ,  inftic.  quib.  mod.  rc  con- 
crahic.  obligac     praecerea,  infltc.  de 
lofiat.ttcondiid.l.fi  reiiictbi.^.ficuai 
'vnoin.ff.de  pras(Gd{>c,verb.&in  man- 
dlico  ,  &  depofico  idcm  gcncralitcc 
tisdicur  in  ^.Hnal.inftic.dcmand.  1.(1 
cibircnvff.deprajfcripc.vcrb.  iicuc  & 
-ccoocra  in  concra£tu  oncroio  vcrbu, 
dtnAtio ,  Iibcraiuaccm  oon  impurcac, 
ie4  rccundumonerofi  cofitraftusna- 
ciicainaccipicBr.l.(t  vno.docat. 
.  Qa6<l  (i  qoxracur  •  cnr  in  muruo 
paftitmonerofu  A  vicieciiriin  alijs  ve- 
r6  conucniionibus  nacura  fua  gra- 
cuiris  oncrofa  pafta  non  vicicncur, 
nequc  vincnt,  (cd  diucrfam  concra- 
^kui  fpccicm  ctficianc  , -rclpondcbi- 
cur » difFerenttje  racionem  cfle  ,  quia 
maruum  cum  onerofopaftoiii-aliam 
'contraftamctaniire  nequic,  eui  ver- 
ba>8e  menspacifcencium  aliquomo- 
doapccntur-,  harccnim  verba,  nrntuo 
tthictnium  ,  vt  dsccm  reddts» 

nuUi  alij  conucnciont  quam  mucuo 
conqenire  vlio  ipodo  poflanr  :  id« 
cicco  de  routoo  lunc  accipienda  le- 
candiim  verba,^  pacifcencium  men- 
cem,8£  mucui  conucacio  valebit  im- 
probo  p  iLtt)  viciato:  atvcro.qui  rcm 
iuam  comm  :at  cumpaftovc  pro 
viu  liiius  pi  ccuini  recipiac  ,  inccliigi- 
tur  volutirdocarc ,  &  non  commo- 
dare,  idcirco  dc  locacione  iocelligi- 
cur  concraftos.ciii  verba»8e  mens  co- 
crabcncium  adapcari  po0unc,  com- 
modati  nomine  n^leftotqo4si  crro- 
nocexprcfro. 

6.  '  Sccundum  quam  do6triiiam 
tc  refolutioucm  intclligitur.  I.  z.  in 
princip.ff.fi  cerc.  pecacl.  ci^m  mana 
faca.$  nnal.  tf.de  concrahend.empcl. 
ceoerur.^.i  if.dc  afkion.empt  l.fi  quis 
conduxeric.  ff  locacK  intuiam.  de 
prarfcript  vcrb.l.fi  quis  antc,in  fin.ff. 
dcac^uicend.  poircir.in  quibus  coa- 


aSJngratuit.^  onerojl  jj} 

rraftus  vnius  nomcn  cxprimitur  3. 
contrahentibus,&  tranruiQaiiunj,c* 
mentc  iliotum. 

•  Pcrconcrariumvero,  indepofito* 
non  vatec  paftam  de  non  repecendo 
incracempos  ccrtumt&  roanecdepo* 

ficumnaturam  fuam  feruans.  L  i. 
pcnulc.fF.dcpofir.  fimilitcr,  &  prcca- 
rium  mancc  non  obllanccpado illius 
nacura:  contrario,  l.ciim  prccario.ff. 
dc  prccac  vbi  precario  conceiia  rcs 
foic  com  paAo  vc  in  Kalendas  loltat 
pofsiderecur ,  &  quia  de  nacura  U 
lubftantia  prccarij  eft,  vt  candiu-du- 
rec,  quandiu  duracconcedcncis  vo- 
luntas,  vt  colligicur  cx  dcfinicionc 
iUiUi  in  l.i.fF.illo  cicul.pr.rdido  pafto 
non  obHance  ancc  Kalcndas  lulias 
repcci  res  libec^  poceric,iuxu  tex.ibu 
Coius  argum£co  idem  dicit  ibi  Bari; 
de  pafto  denon  renocando  procttra- 
core,  &  gcneralicer  in  omnibus  qux 
pcndcnta  voluntatc  noftra,  vt  paft 
de  non  rcuocando  non  valcant  ,  fe 
quicur  Aictat.in  l.i.  cul.4.  ad  fin.  ff.  Q. 
Gercpeucjidemin  procuracore  (tm- 
pUci  cum  pafto  de  non  reooeando  , 
craditBald.in  i.fi  patcr.i.ie£fc.a.verfic. 
'  Ecex  przdi£lis,tf.deadopcionib.jExeti 
depa^.  fallcnt.jy.principal.  nu.yij, 
vcrficul.Od:auum  cxcmplum  ;  &:  lc- 
gcs  alias  iimilcs,  in  quibuspa^a  con- 
cca  natutamad^us  appofica  vitiancur» 
aUegac  Gom.in  1.4o.Taar.  no.15. 

7  Qua  ia  re  vari^  loqooncoc 
Dodoresno(^riproinccl!c(flu&:  con. 
cocdia  Icgurit;  prxlcrcim  di&.  1.  curn 
prccario.cum  J.  vbi  ita  donatur.  flf. 
dc  donat.  cauf  mort.  cui  conuenic 
1.  fi  aiicnam,  in  fiu.  1.  fcnacus.^.moc<« 
cis  cauia»eod.cicul.Barc  enimindiA, 
I.  ybi  ica  donacur  »  diftinguic  *  di- 
cens ,  qu6d  cum  pa£tameft  concra  • 
fubftantiam  concraAus  »  hcxt  eum 
in  alium  iranfirc  ,  fi  vcrCorum  figni- 
£catio  hoc  paucur,ficinccUigcn5  ccx. 

E  c  j  ibii 


♦ 
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jjj-        L.Exhoci$are.jfdeIuBit.&'iur.  'iip* 

ibiiatveto,  cum  vcrborum  fjgnifica-  verficul.Et  quanuis,  com.  i .  &  poftc^ 

tio  non  paticur ,  vcde  alio  concra£lu  rioris  mcmbri  cxcmplum  ponituc  ia 

incclligacuripa^uin  concni  rabftancii  pado .  ne  vendicor,  cuiftioneih  jptm-^ 

illius  adteftani  vf  ciacut,  vt  in.d.l.  cum  ftec,  qoani  ex  nacora  concradtts  prz- 

preeario»  vbi  prccarij  nomcn  expcei^  ftarc  dcbct.ctfi  dc  hoc  aftum  non  fir,  • 

loineft}  quodcftdiftin&fii  Arpenitns  1.  quod  fi  nolit.$.quia  afsidua.  ff.  do 

fcparatum  a  donationis  nominc;  vn-  acdilit.  cdid.  &  tamcn  conucniri  pa- 

dc  padum  de  non  rcuocando,  quod  teft.nc  pra-fl:etur.l.pa£la  conucnia  ff. 

cft  concra  fubftanciam  prccari]  non  decontrahcnd.  empc.  tradicMancic* 

poccft  faccrc,illud  donationisforma  lib.4.titul.i4.num.}.d4.toiii.X)«iA^ 

aftoroereiSt  Idcirc6  eo  reiefto  preca-^  fcqucntt  adoecticy.boc  cafu  paftum: 

tiom  oianet.  Quem  Bartantelle^him»  operari,  vt  ce  eoi^  eol^Ho  non  prac^ 

&  dodrinam  (equitur  commonem  ftecur,  erit  ramcn  emptori  predum 

dicens  Couar.in  rubr.dc  tcftamcnc.  quod  dcdic,  a  vcnditorercflicuendui 

I.  part.num.ii.  Gom.2.  tom.c.4.  nu.  nifi  &:  illud  ctiam  pafto  fpccialitcr 
ai.Molin.dcHifpanor.primogcn.lib.  fucric  remifTum,  vc  in  l.emptorcm,]). 
4.c.t.num.44.Tuich.pradi(:ar.con-  quiaucem,&:  ibi  glofT.  &  Barc.notanc 
doC  tom«.d.  eondur  i^.lub  licer.P.  ff.deadion.^empt.  quicquid  tn  hae 
non.7*&  alijs  cicacis  hancBart.  vlcima  conoentionts  fpecie-  contca- 
do^rinam  ponit,  &  fcquicut  Manctc»  tiom  rcnpfcrir  Bcnedidus  Pinel.d.c. 
deambig.Gonucnc.iib.i.ciuul.iz.num.  ^  num.z^.  £c  ciufccmodi  func  qi>s 

II.  tom.l.  communem  tradic  illam  addncic  Tufch.  d.concluf.17  ni:m  i. 
fecucus  Cald.in  commcncar.de  cm-  &  fcquencib.  vidcliccc,  padum.vc 
pcion.  &:  vcndicion.  c.3.  num.^.&.S.  cmphyceuta  non  lolucns  canoncm 
vbt  latc  profcquicur.   .  breuiori,  auclongiori  ccrmino,  quatn 

Bald.ver6  d.l.fi  pater,t.left.diftin-  qoi  k  iore  ftatoicur ,  incidat  in  com' 

Aionem  aliam  plurium  membrorom'  miftum  ,     alta  de  qnibus  ibid.  pcr 

in  hac  materia  aftiert  ex  Cvn.  cuius-  eum,  quar  quia  non  funt  contra  fob* 

verba  ,  vtaurea  notanda  moncc,  di-  '  ftantiam  ,  fcd  contra  naturaiia  con- 

ccns  ,  quod  omnes  alij  phrcncticnnc.  traftus,  illo  mancncc  valcnc  :  &  qux 

Alc.  d  1.1.  co!  4.vcrfic.Sane  quotics,  naturalia  concradlus  dicancur,  vt  pa- 

alia  vcicur  diftincbonc  diffcrcnciam  6to  colli  pofsinc ,  &  fubftanciaiia  finc 

ponens  inter  paduro  rcpugnas  fiib-  qoibos  concraAus  non  <ubfiftic,de- 

ftanciaecdtraftos,&  rcpugnasnator»  ctarat  idem  ibid.  num.  p.  &  tt.  lat^ 

iUius;  &  inter  ea  quzde  naturacon-  Manticd.lib.t.  cicul.  u.  &(equenci-, 

tra£kus  funt  diftinguit  Coraf.  lib.  j.  &  qua:  accidcntalia  dicantur.expli- 

mi^ccllan.c.dccim.num.^.&.^.vt  alia  cat  lib.4  titul.  15.  a  num.  1.  d. com.i. 

ita  origini  concraftus  coniungantur,  Mihi  fane,  quod  ad  prj;lens  inftitutu 

quod  contrana  conucncionc  ,  ipio  accincc,natura,&  fubftantia.idcmcll: 

concraftomanente.  colli  nei^ueant, vt  quanuis  enim  altod  fit » efle  quid  de 

in  cafu  d.l.  c(km  manorata'.f  final.flt  natura  rei,  aiiod*  defiibftantia  illius, 

d.l.ciina  precario  ;  aliavero  contra-  iuxta  quod.natora,&  fubftancia  dif- 

hencium  pa£to,  faluo  conrradu.colli  fcruncde  quo  perCoraCd.c.decim. 

pofMnc ;  cui  diftindioni  concinit  in  camcn.cfTcconrra  nacurarii.aut  con- 

crtc^lu  alia  qux  traditur  a  Pincl.  iu-  rra  (ubflantiani.idcm  imporrat;  &  fic 

ntorciibk.i.  lclc£lar.cap.f. num.  I2i.  inquxlliunp  pa^oruro,nihil  icfcrr, 

andica- 
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an  dicamusicircconcca  nacuram,  aii 
cocrarobftancUniQontraftaaiii^  qui- 
busadijeioaeui^    •"• . 

S  Sed  nec  Bart,  ^cenciam  ti 
incelle^tUt  prouc  fotiAnc  verbailltus» 
probarc  pjfTum;  fi  cnim  pa£lbumd(i 
nonreuocando  ,  precario  aJic^um^ 
ideo  viciacur  procario  mancncei& 
fion  facic,illud  itl  alium contradum, 
cranfire,  quia  prccarij  noitien  i  con- 
trabenfibos  expceflaniidiaerfunl  onf  - 
luno  eft^ftfjfaratuin  i  nominc  do- 
nacionis»  vc  Barcaic  in.d  Uvbi  ica do-' 
nacur,  idemcx  racione  eadcm  dicen- 
dum  cflcc  in  vcnditionc  cclcbraca  cu 
pactode  noncranstcrendo  dominio, 
quod  illius  nacurasrcpugnac)  conftac 
eniitlf  Vdndtficniis  nomen  ,  diuerfum 
lienitos  efte  atf  fparacum  a  nomtnd 
Iocacionis,ita  vc  in  Cali  fpccie ,  figni- 
ficacio  vcrbi  a  concrahcntihus  cxprcf- 
fi,  locacioncm  rion  (oncr-,&  tamcn  id 
in  caufa  non  e(t  ,  quominus  dc  ca 
incclUgacur  propCcr  pracdidi  pafti 
adie^kioaem,  aocde  alia  fimtli  coueno 
cione,coi  calepa^tum  cum  pacifi^eii* 
cium  mlencc  conueniac,  vc  in  caro.d^l 
].c6mmanuraca.^.final.  Ec  idemcer- 
nicur  in  conimo.iato.man  Jaco,&.'  dc- 
pofico;  quar.q  iM  nntura (ua  gratuit^ 
coiuicnfn)ncs  lunc ,  (i  pacta  mcrcc- 
uc  cclcbrari  dicancuf,  deconuencio- 
n'ihus  aiijs  quibd^  merces  cdncrariii 
non  fit ,  a£kum  inrcllig  cur  ,  (jmccfi 
nominis  cxptctsio  ttlis  non  cdocniac, 
vt  ct.ididimu^  fup  pcr  §  itcm  i";,  vcr- 
fic.Cominodat.i ,  uilbc.  quib.mod.re 
contiahic  oMig.it.cum  alijs. 

Quaic,  Valalc.  no(\cc  dc  iur.eODl- 
phyceur.quxd.ip.nuro.^.in  hacma- 
ceria  padOruntconCca  ivacilram ,  (eif 
fubftanciam  concraduum  (  qUam  i- 
dixit,  cire  falebrofam,  &r  ab  Intcrpre- 
tibiis  h.jctcnus  non  bcnc  rcfolutam 
proprcr  lcgum  varias  decifioncs  ) 
ieripilc ,  non  pofTc  gcncralcm  aliqua 


rcgulam,fcu  doftrinam  dari.fcdcalia 
pa^a,pro  quahracecontcadluum.S^ 
prxAimpu  inetite  cdntrahenciunl 
modo  viciarcs  lliodo  vittari,&:  aUqoa* 
do  aiiam  rpeoieni  concradus  eele- 
bracam  cenferi  :  quod  cum  euenic^ 
fubdic  in  num.  fcquciui^non  ficri  pcC 
viam  cransformacionis,concra  Pcralr. 
in.l.Lucius.i.num.io.Cdc  icgac.i.Sc 
TelU.iT^Taar.naiii.io^.ft  105.  quia 
leges  ntfn  faeitinc  huiosmodi  meca-» 
morphdles  4  &d  potius  prjcfiimunc^ 
illum  magts  conttabentes  celebrard 
voluifTc  concraftum,  cuiuscffcdusiii 
pacbum  deduxcrunc,  quam  cuius  no', 
mcn  exprcircrunc. 

Ego  quideni » conccahcncium  vo<^ 
loncacem  fjpeftari  femper  debere  ^ 
cenriiOttca,vcnonaltns  iudicecor  co« 
traftus  prcjpcer  pa£ti  adiedbtotietn  ^ 
quam  quem  iUi  .ngerc  volucriincj 
qUod  exBarc.in  I.Anfto.num.z.tf.dd 
donac.  &  communi  lenccncia  tradic 
Pincl.in  rubc.C.dc  rclcind.veudic.  i. 
|^rC.cap.a.  noni.l.  ftpluribu^  citatis 
Xiraq.libwi  recrad.^.jo.glofTr  i.  no.a. 
Veruncamett  cnbus  propoficis  rcgu- 
lis  f  feu  conclufionibus  res  hxc  ad 
compendiumreduci  potcric. 

9  Prima  oonclufio  &  regula: 
quocicicunquc  pa^um  a  concrahcn- 
Cibus  divlum  ^  com  conCractu  cuius 
nomen  eapreifcrpaC ,  cbtlueliit»  prcf 
alto  votuntacis  coniectura  oon  eft[ 
Indtfcenda,  fed  coi1tra^8,c{ucm  no* 
minaucrunc  ,  ccnfcbicur  cefchrarus. 
H.CC  conclufio  e(l  de  mcnccBarc.  fic 
commutiis  fecundum  Pinel.  d.cap. 
num.t.  quam  ctiam  probat  Barc  jn  1. 
cocedi  ferro.^  qot  diaitimos/  nOIA.i^ 

de  pobtfeao/  8ic  ve^igaltb. 

10.  £c  ad  Cam  fpct^ac  de^tfio  ttt* 
alioquin  difficilis  in  I.  ciim  pCccaricy 
ff.dc  precar.  qucm  varic  Do£For.  in- 
ccrprccantur,vc  viderc  cdapud  FraiT- 
eifc.dc  Cald.dc  cmpc.  &  vcndic.  c.j.- 
£e  4  nom.fS/ 
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^6 

Dain.i^;cutn  fequencib.  fed  pro?cro 
iUiiisiiueUcftii  aduertendumcll»  ibi 
Von  fuiflreeoneeflam  pfeeacrom,ettm 

■  pidodcoon  rcuocando;  quod  cum 
pceoario  (larcncquit:  licer  Barc.  ibid. 
&  communitcr  Scribcnc.  ccx.  illum 
accipianc  in  pa£to  dc  non  rcuocandoj 
de  quononloquiturtcx.icd  dcpa«^o, 
ti  res  pceeario  data  hi  eertum  t£pus 
potsiderecifr)  vc  patec  i\o\ffi€»mitnitvi 

conncndo»precartj  nacur«e,  feu  fubo 
ftancix*  non  rcfiflic  ,  fcd  potiiis  illi 
coucnicrpoccft cnim  prccanum,  Hcuc 
&  commociatuni,  ad  ccrcum  tcmpus 
conccdi.l.^.^.Hnal.cum  lcg  fcqucnci 
"0,  de  precar.  &  in  hoc  conueniunc 
prccarium,^  commodacum}  difFeruc 
vero  ,  quia  commodacum  rcpcci  ne- 
cjuic  ni(i  rinito  tcmporc  &:  vfu  in  qu6 
conccfVum  fuir  ,  l  m  commodato  §. 
iicuc.  ft.  commodjc.  prccarium  vcrd 
quadocuncjuc  ctia  antc  coucncionalo 
cempus  lepcci  potcft,  cto  de  illius 
narara,  &  rubftaDCia  iic,  vt  pendeac  a 
voluocate  conoedcocis ,  neo  concra 
.  eam  perfeuercc,  iuxca  rcccpcam  iUius 
dcfinicioncm  ,  dc  qua  in.l.i.  illo  titul. 
Hoc  camcn  iudicis  arbitrio  tcmpc- 
raudum  cd  (ccundum  Panoim.mc. 
£aalfkium<i}.de  precar.vcnon  ftatim 
iine^urarepetacuri  quam  fentencia, 
cum  alijs  quos  referf ,  fequicur  Cald. 
d.  c.  ).  aum.  ax.  Couar.sequifsimam 
diccns  lib  j.var.Tcfol.c.i  nu.^.licct 
alij  contr.iriam  probcnc ;  in  num. 
rcqucmi  excomnimiiicntcnciadific- 
rcntiam  icadit  intcr  comroodacum, 
&  piccariumi  qudd  commodatum 
fic  ad  certum  ac  dctcrmtnacum  vfiim, 


tamcn  ioccrtus  &  indetermiaacus 
«oBfetnt  oxeo^  c«iiUineo»ciid,iiee 
jexprefse  cercumnabeac  ccmpus  ^  id«> 
>circ6  fecuodum  nacium  fuam  reoo- 

cabilc  fempcrcft. 

Hocergo  prxfuppofito»pIanc  pro- 
ceditdccifio  ,  &:  intcUcftus.d.I.cdm 
prccarioi  dicendum  cft  cnim,idco  ibi 
^•vatere  precatlQm  <«im  pa&o  1«  ia 
*«ercQm  cemputpoisiderecur}  quialc 
tiomen  exprctru»  ,^pa£lum  lubic- 
dumprecarioconucuic,d.l.4.^&naL 
cnm  lcg.fcqucnci  -,  idcirco  mcrito  de 
prccario  ,  &  non  dc  contradu  alio 
adum  intclligiiur,  prout  intcliigcrc- 
^r,  dc  comodaco,  ncpcicui  prccaiiu 
^fimile  eft.d4.ijUotitul,£cum.paAo 
de  non  reoocandoiiicratempusde- 
finicum  celebrarecur ,  iuxca  idquod 
infr. tcrcia  conclufionc  dicemus.qiiia 
calepaftum  prccarij  naturjBrcpugr^ac, 
vcdiximus,&:  communis  fccurcrcncc, 
comodacovcro  conurntc:  quicquid. 
fiictllim^  defendi  poiTc,  eiufccmodi 
^paQitm  in  precario  valere-.,  eoncca 
commuiiem  feripferic  Cald.d.c.j.utt.- 
at.  £c  non  obflanrverba  ilia.d.I.eum 
^^cczuo  fed ntilLi  nis  cfl  huius  cofrt^cntio- 
niSyVt  rem  tlunAm  domino  tnum  fo^idert 
liUAt:  nam  lunlconi.  ibi ,  prardidam 
oonuentionem  cerci  ccmporis  io 
precario ,  vc  nullam  'fimpliciter  non 
damnat»nec  damnare  poterac,ciim 
tali^  temporis  adieftionemin  prc- 
cario  valcrc  ,  cradacur  cxprcfsc  ab 
Vlpian.  &  Pompon.  d.  1.4^  final.&: 
lcg.  icqucnc.  icd  aic  ,  przdi^x  con- 
ijentioois  nullam  vim  cflc,vc  rcm 
«lienam  dom(no  inuico  pofiidere 
iiccac,  quafi  ficdoceac«-conuencione 


qui  vfus  expreise.  vd  taci^  nacera  .*  iplam  valere,eatenusiame,quatenus 

luaccrto  tcmporc  prxfinitur  ,  &  td-     propter  cam  oppofita  cxccptionc. 


c;rc6  antc  illum  ncquir  rcuocari :  ac 
vcropcccarm  datur  ad  vlum  inccrtu, 
&  indeterminatum  ^  &  quanuis  detur 
eci..m  ad  certum  aliquemvfiia»  is 


libera  prccarrj  rcuocaiio  nonimpc- 
diatur;atqueita  prxdiftaccrti  tcporis 
adicdio  ad  hoc  cenlcbicurappo(ica, 
W  iocro  iJlud  precaiiaoi  nntatur« 

quod 
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uod  pcoccdk  fecundiiQi'  n^uram 
illiu  s.noa  vero  vtiiit;erim  i  treUocftbile 
confticuaturt  quodcocra  illius  narurS 
eft  ;  vc  dcclarat  Cuman  .d.l.vbi  ita 
donatut>num.3.vbi,huncinccllcdum 
ad  4.1.  cutn  piegacio  i  coocra  cooi- 
mooem ,  pradeAfiilfi*  videcnr}  &.jUo 
cacico*MorUnempor.iut.i.p«ttitul 
'}.quz(l.  8.nnm.fioal.quodaiice.eutti 
conrigic  Forcatulo  dialog.  ^  num.i. 
vcrcFerc  Cald.d  nii.Al.  veritc.  Hao6 
incerprecacioncm. 

it.  Ad  eandcm  eciam  commu- 
neitt  regulam  conelnfioDem  fpe^ 
ibt  tex.  in  hac  imateria  celebris  d.  I. 
vbi  itadonaCur>trbidonationis  nome 
ciprcrsu  fuiti  ii  dixit  donatorife  do- 
narc  caufamortis»  adhibicopa£lo  de 
non  rcuocandojquod  pa£tumrcpug- 
nac  nacu(£  donationis  caufa  morcis^ 
in  princip.inftic.de  donac.  quiavcrd 
doitationi  inccr  viuos  conucnit ,  bt 
donationis  nomen  expreflttmfatt>do 
donationcincer  viuos  i£luminteUt« 
gicura  lurirconfuic.  ibi  >  fjfta  incer- 
prccarionc,qu6d  in  illa,morris  mcn- 
cio  adhibita  fuit  pcr  viam  caui^  qua 
donacor  ad  donandum  mcer  viuos 
tnoaeretttr,flc  non  per  viam  donatio- 
nis  cauramottis>vt  infinoat  ibi>  ctu^ 
dnMndi  mdgis  eflt  ^iMtimmfirtis  canfi 
pmH»  i  vbi  >ca  elcganccr  explicac  fiart. 
-  dicens.in  difpofitionc  priedi£t.i ,  ver- 
ba  iWi,  moriis  f.f///5,cfrc  magis  fignifi- 
caduacaura:concra£tus,quam  nomi- 
nis  concra6tus  i  (equitur  Couar.  in 
rubrie.dc  tcfbm.  i  part.nom.l4i  ia 
tin. 

u.  Secunda  coticIu(io,  feu  regU- 
la:QuoCicfcunque  (ubflantia  concra- 
€tus  cuius  nomcn  concrahcnccs  cx- 
prcflrcrurir.non  conucnit  alij  contra- 
£t\iu  prxterquam  illi  qucm  nomina- 
oernnc.ccfi  pa^tom  appofitom  illi.rC- 
pugiiet.non  atmm  tamen  contraftfii 
quim  cttitts  nomcflctprc(I<rttDt«cc- 


tSbingraiMH,&' (mero/os.  'jj7 

U^^t  voiai(re,dttjb6ndi  TMittitCta 
pae^oquod  illius  t\atacain»nf  cdnue- 
nit.  E\cmplum  cft  tn  mutuo,  cuiu§ 
iprgprium  ac  pcculiarc  cft  ,  vc  in  ijs 
eontrahacur  qur  pondcrc  ,numcro, 
:auc  menrura  confiftunc ,  &  eiufdcm 
gencrts  fpc^ilia  rcddator>  1;  i.  in 
|irino.&  $j  .f£fijccrt.petaciiuod  nulli 
alij:  concraAul  in  iorc  noftro  conoe. 
nitj  vndc,fi  mucu^m  celcbrccurcum 
pado  dc  dando  aliquo  ,  auc  facicndo 
vitra  fortcm  principalcm  ;  qiiiacalis 
conucncio  ,  iccunLium  quam  rcs  aist 
eittrdemgencriseft  rcftitocnda,nulli 
alij  pontraAui  conuenit ,  vt  dc  iUo 
intelligi  pofsir,ninmutuo,de  mutaoi 
Zcnon  de  alio,eft  incetligenda  e^  c6- 
trahcntium  mcnte ,  ira  vc  hnntuum 
Valcac.imprebo  pa6to,quod  lilius  na- 
tutx  rcpugnac,V!Cuto,vc  (up.cradidi- 
mus.  Cumper  c6crarium,n,mutuum 
£eri>  dicatttr>  com  pa£to»  ? t  eadcm 
fpecie»  rcddicsr  }  quia  tiife  padrom^ 
mutui  naturx  repugnac,  &  ipfacon- 
ticntionis  feries  &:  lubflantia  com- 
modato  conucnit  ,  &  dcpofito,  dd 
hoc,  auc  dc  illo,prout  magii  oppor- 
cunc  vcneric,  mutui  nominc  (ptcto, 
aftum  intcUtgetnr,  iuxta  d  J^a.  «bi  iti 
incelligit  Alciat  col.  t.  &  4.  contrl 
plcrosque»  qui,  concradum  innomi- 
nacum  elc  taiipaAioncrerultarei  fcn- 
tiunt. 

15.  Tcrtia  condufio  :  In  dubio, 
quando.  inquam,  non  conftac,  quod 
contrahentcs  rcftringcre  fcvolueruC 
ftd  contraAom  culos  nomen  clCprei^ 
rerunr>  &  paAom^qood  addidctont^ 
illi  rcpugnat*  pa^um  potiilis  actetidi 
dcbet,  quam  cxprcfTum  contraftus 
nomcn ,  fumpta  voluntatis  conic£lu- 
ra,  &  intcrprctatioBC  prd  contradlU 
illo  cui  pa^umconucnit.tamctfino- 
mcn  i  conCraltencibus  c^prcflTum  § 
alinm  dcdgnetiouod  p6ci&  errone^ 
diauffi  crcdi  dcWt  t  qui^  padum 

fmitrtf 
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frudrft  ti  otiosc  adicdum.  Ec  haec 
quidcm  conclufio  &  regula  obra:- 
uanda  fcmpcr  cric,  cum  alius  concra- 
^us  Hc  fimiiis  ,  cui  quoquomodo  id 
qoodagicurAcontrahencibttf  iti  c&- 
«rado>otiios  nomen  exprcflerunt>  <ft 
paftttffltiiiod  addidemiic  ,  adapcari 
Taleant  >  vc  in  przcedence  cxemplo 
mutui  cum  pa^o  quod  cadcm  fpo- 
cicsreddcrcturi  &rmcaru  l.cumma- 
nu  faca.  ^  6oal.  ff  de  concrahcnd. 
«mpt.l.ceaecac.^f.i.  ff.de  aftioii.empc. 
1.(1  quis  conduxericifllocaCTbicradi- 
vuriquod,  iiquis  cdduxecic  vno  num- 
fno,nulla  enc  condudio;  porro,  quia 
talis  coDUcncionis  fubflancia  ,  id  cH:, 
id  quod  in  illa  concrahcnccs  inccn- 
'iduoc ,  donaciont  conucnic,d.l.U  quis 
conduxeric,  fprcco  nomioe  condu* 
^onis^cenfebjcar  donacio.SiceciaiBt 
qui  rem  liiam  vendidiccuin  padovc 
dominium  non  cransferacur  ,  quafi 
ipfiusrcivfum  vcndidiflfo  ccnfcbiturj 
quod  qiiia  locationi  conucnic,  locafTc 
vidcbirur  ,  vcndicionis  nomine  non 
atcento,  d.t.  cum  manu(aca.  ^.HnaU 
Simi1icer,qui  rem  (namicalcericom» 
modareiaic,  cerca  mercede  padai  qnia 
lioo  commodaci  naturc  lepognat, 
quod  graruicum  eft ,  &  rocaconuen- 
tiouis  rubdantia  locationi  conucnic 
locfltionis  &  coduilionis  concradus, 
cclcbracus  oeolebitur^.itcm  is^verfic 
Cdmodata,inftic»qoib.mod.re  con- 
crah.obh'g^  prxterei^infticdelocac 
£t deniqoe,fio  in  alljs  c6icdota  volfi*  - 
tacispacifceociumi  pro  illo  contraftu 
crir,  cui  coucncionis  rubftancia,idcft, 
quod  m  ca  conrrahcntcs  intcndunt, 
congruic,  ctfi  nomcn  quodcxprcflc- 
runc  ,  diuerfum  ab  illo  nc;&  h2c  eft 
fecora  conicftorands  Tolooucis  le* 
gula ,  quz  confirmacoc  ex.Linrolam, 
ff.de  prxrcripc.verb.  cum  commoni 
per  eam  dDtbrina,  qnod  potius  nacura 
conucncionis,  quamnomcncxpreisii 


acccndi  dcbcc,de  quo  Bald.  in  rubr.ad 
fin.  C.  dc  iur.cmphyccuc.  &  Ixpcali- 
bi,  cctcrc  Tuaq.lib.i.  cccr.  §.  it.  gloiF. 
vnio.  num.  3^.  Exeade  paft.  £ftllenc 
55.  principal.  exnoro.  501.  oomfer 
qoeocib.vbi  lace  agic 

14«  H.19C  facis  none  (iqt  in  qnx- 
ftionc  paftorum  contranacuram,  fcu 
fubdanciam  concradus  cui  adijciun- 
cur.  Ec  redcundoad  diuifioncm  c6- 
cra^uum  ivicec  oneroros,&gracuicu^, 
<lie  qua  prsfens  atticnlos  eft ,  (ciendfi 
fifttonecofos  firmioreseffe^  quafido- 
plici  vinculo  coUigacos ,  vtpoce ,  in 
quorum  cclebrationem  ,  vtriufque 
contrahcntis  volutas.fui  gratia,  xqui 
fortc  concurrit  :  qiiod  in  gratiiicis  fc- 
cus  c(l,  qui  ad  (oltus  dancis  arbicriuni 
pcrficiuncur,  &  cc^uncur  ^  quanuis 
enlm,oonnifi  vtrioiqueconrenfuce- 
lebrentor,  &  pecHciancur,ica  vc  poft- 
qoam  pecfeftifinc,arbicrio  donatotis 
tccra£lari nequeant.ncc  modum  teci- 
piant.nec  condicionem  alccro  inuito, 
l.G  donacioncm  C.de  rcuocand.do- 
nat.  1.  pcifcda  donacioC.de  donac 
qoc  fob  mc»d.tamen,qaiain  celebra- 
tione  illorom,donantis  volontas  po* 
tencior  eft,  &  adiua ,  quad  hac  fola 
roburconcraftus  (uftincacur,fimplici 
vnius  voluncatis  vinculo  colligatus 
apparcc,&  non  duplici ,  vconccofuS} 
vndo  firmiores  hi  func ,  vc  diximus» 
qoam  gratoici  £x  qoo  oocabifes  o- 
rtficar  effe6his,&  differ&iae  incer  eo$9 
eoiofcnodt  eft ,  vc  gratuici  reuoccn- 
cur  propcer  caufam  ingracicudinis. 

15.  Quod  non  folum  in  donariono 
incclligo.dc  qualoquicur  l.final  C  de 
rcuocand.  donation.lcd  ctiam  in  gra- 
cuici,s  alijs,  videlicec,  in  inucuo,&  c6- 
modacoi  fi  enim  mucoacarins,  tt  c6- 
roodacarios  adoerfus  eomilquo  mo- 
coom,aurcommodacam  receperonc» 
ihgratiexiftant  durantc  tcmporcco- 
ttistusp  vcl  uon  dum  complcco  v(n, 

in  qucm 
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in  quem  mucuumi  auc  commodaCHm 
hdum  efl.pocerunc  nihilominusco- 
ucniriance  cempus.  &vfumfinicum» 
propcer  commiflam  ingracicudinis 
cauKun»vc  macuum  umtLX^U  com- 
modatom. 

£c  non  obflac ,  quia  d.1.  ^nal.  iil 
donacione  (olum  loquicur,  &  cum  fic 
pacnalis  difpofitio,  non  Videtur  ad 
alios  cafus  exccndonda  eciam  ex  ra- 
cipnis  idenciuce»  iuxcaregul.odia,dd 
regul.iur.lib.tf.  Refpondecuc  enint 
mimd  f  cuiontm  expreflam  in  d.  L 
fenal.  in  ver(iG.Ex  hts  enim «  &  tn^ 
fciendum ,  inftit.de  donacionib^  ibi« 
HeilU  f  qni  fids  res  h  dlios  centulerintt 
his  quandAm  pdtiantuf  iniuridm  ^vet 
iM^iurMm  i^d  reuacandjm  donacionfi 
ex  cau(a  ingracicudmis ,  cciam  com- 
prdbeddere  >  eos  qui  gracolcoatioti* 
tulo  vtontttf  I  ic  fraoncurrebifsalio' 
nis,&  cotcadoitiicids  illanutt  ingra^ 
ti  reddantdt  ( vnde,qoielfpte(raIegi£ 
raciotie  comprchcnfi  apparent,  ipfius 
■  eciam  dilpoiitionc  coprchcnfi  ccn- 
(encur  ,  non  quidcm  pcc  cxCencionc 
etus  de  cafu  ad  cafuixi ,  fcd  magis  pcc 
•  ^  non  ezprefsi  ca(o<  eomprehenlion€f 
tuxta  Bald.dodrinamin.l.dequibus;, 
ff.de  lcgtb.quam  Doflor.  ettoiluntf 
&  plurtbu»  c^ornat  Firaq.iil.l.fi  vn- 
quam ,  vcrb.Iibcitis.nuni  45  C.dcrc- 
uocand.  donac.Dcindc  rcfpondctur^ 
vulj^acam  fl^communem  gloir<ccra- 
dicionem  in  Aocli.<aas  a§ione$.Ctf 
de  fircroianft.  ecdeu  de  non  excen* 
denda  lege  et  cationis  paricatc,  U 
eciam  idencicace  ,  proccacrein  tcge 
cxorbitatCjauC  cof rcdloriaj  ac  vcr6.d^ 
l.final.nec  cxorbitans,ncc«orrcdoria 
iuris  c(l,  (cd  magis  vc  declaratoriaiu- 
ris  «(limari  debct.  Etenim,  qaidma. 
gis  eft  de  mence  iltios ,  <|oi  rcm  foam 
alteti  donaC ,  qolm  vC  ab  eoingracor 
poftea  eSe&o  gratuicum  beneficium 
cxcorqueie  po£it/Ad  ho€  cnimalces 


^Jngratuit,(p-  onerojos. 

alccri  dona  &  bcncficia  conferc,  vteii 
fibi  conciliec ,  &  amorc  deumcat ; 
vndc  donationi  ip/i  quafi  tacica  c6- 
duio  ineiTc  vidciur  dc  rcfolutiond 
illios  fecocaingtacuudiucihoc  tamca 
'  inter  eafdem  perfonas  i  vc  in.dift.l. 
fiaal.verficol.ttnal.  quae  intcrpretacitf 
ius  noftrum  non  l2dit,im6  bonis 
moribus  congruit]  &  ingratt  od\0 
magis  pcrfuadctur;  qubd  humanis, 
bc  lacris  hcccis  dcteitabiic  valdc  vi^ 
tium  eft. 

VndeS^fibeffalgnltttitidaca, 
licitaliiks  mulcis  priuilegifSj&^ooti- 
bos  iucd  gaudcac  ^  cx  ingraCiCudini^ 
caufa  reUoCacUr  ,  Auth  vc  libcrc.  dd 
cxccro.^.illud  vcro,  collac  pct 
toc.C.dc  hbert.&  cor.Iibcr.vbi nota- 
daeft.l.x.qux  probac,icuis  oi^cnla^ 
tatf  Ik  liberCacem  poffe  reoocari>&  ibi 
tenecglolf.  Quod  iodo&aciontf  noii 
leeimus,  fed  poci^s  acrdcemdebere 
eifd  iniutiam ,  vt  eiui  caufa  tanqudnt 
ab  ingraco  donatio  rcuocctur.  d.  I. 
final.  in  princip.  cui  conucnit  Ord. 
noftra  hb.^.cicul.  ^j^.i.  vbi  graucm 
iniuriam  tcquiric  ad  donationem 
propccr  ingratftodinem  retraftandat 
&  in.^  7.  loqoeos  de  ingratitodind 
lti>erti,  grauis^feuatrocisiniuria:  noix 
mcminit,  fed  air,  poficillum  in  ferui- 
tutcni  rcduci  a  patrono  ,  fi  aducrfus 
cum  ingratitudincm  aliquam  com- 
mifcric,  fiuc  vcrbalem,  fiue  realcm,5e 
propccr  quamlibet  ttcmxkOn  t qoibod 
donatio  propter  ingraticodioem  ce-r 
Oocatur.  In  quo  videtut  lelC  Regiji 
grauiorcm  inioriz  caafam  eXigcre  ad 
rcuocandam  donationcm ,  qnamad 
libercaccm,  fccuta  m  hoc  dccifioncm 
tcx.d.i.  2..  cum  gloffaibii  cuius  ratiO 
eft,qciia  libottacts  beOciiciom,  praEfta- 
Cias  eOf  donatione  aha  i  coios  caoft 
libdrcos  debet  pacronomvenetari  ae 
cofercvt  patrem  ,  cui  xqualcmcuni 
diail  Impef.  in.d<Aft(h.  vtiibcrt.  dcr 

.  cjicet^ 
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czececd*  ^.illud  vcro;  vndc.fi  libcrcus, 
tL  is  qui  donacioncm  acccpic.  xqualc 
ingraticudinis  caufara  commitcanc 
aducrtus  bencfadorcs  iuos  ,  magis 
detiqoiflb  videbicur  libercos  »  &  gra- 
utor  •«ftimabicoriniaria  abeo  iUaci, 
GomparacioDe  bettefict|  maioris  fur- 
cepci.  Hoc  tamcnccmpcrandum  ira  , 
cfliVC,  ccfi  icuis  offcnfa:  culpa  (acis  (Ic 
concra  libercum  ,  luxca.d.l.t  leuis  ta- 
zncn  olfcnla:  nominc  ca  incclligacur, 
qua:,  ccfi  laferampuleuis  (k,eonfi. 
deratfone  .per^arum ^  fiifcepti 
bene&cij  graiiis  cxifl:ac  j  ncqucincel- 
ligendacIt.d.l.i.&GiofT.ibi ,  ncaIio> 
quin  de  facili  rctra£Vccur  libciras ,  & 
•propccr  vcrbumtortc  vnuminiurio- 
fum  iracundia:  calorc  cmiiTum  ,  cam 
grauicor  libercus  puniacur.  Vndc.d.l. 

de  notabilt  ingracicudine  incelligic 
Qoincilian.  Maodof.  tra£(.de  ingift- 
<cicudin.c.  ^^.vbiagic  de  liberciingta- . 
titudine  ,  K  allcgpt.D.Thorn.j  parc. 
q.88.arc  J.ad  lccundum,  quo  in  loco 
aic  iandus  Doftor.  quod  icruus  ma 
jiumifrus  non  rcduciiur  inpridinam 
leroicucem  proqoalicaaqaeingrati- 
tudineifed  pro  aliqua  graoi. 

17  Reaeondo  crgo  ad  propofi- 
tum  ,  apparet,non  folum  donaciones 
propccr  ingracitudincm  rcuocari,  fcd 
ctiam  bcncficia  alia.Vndc,&:filiorum 
cmancipationcs  mgracicudinis  caula 
•reuccancar.  1.  vnic.  Cde  ingracicod* 
l!beror.cradtt  laf.in  ao(ko 
.54.  ▼bi  alia  in  propoficom  <adducic  - 
Afoan.  cra6i:.de  patrpoccfl.c  y.vcrfic. 
'Quinco  &:  vlcimo,  a  nu.  66.  Mandof. 
d.  trad.  qui  tocus  dc  muiciplic:bus 
ingratitudinis  cafibus  cft.c.ji.  Hmc 
ctia  cfb  ,  quod  propccr  ingracicodio^ 
adoerfos  ecclefiam  commiflam  per- 
4ic  clericus  bencficium  quod  habcc 
ab  illa;&:  fufficiens  ingracicudinis  cau- 
/a  cfV,aduocarc,vcl  procorarc  contra 
ccclciiam  ia  qua  bcDcficiacus  cft.o- 


final.dc  poftuland.  Mandof.  d.tra£V. 
C.58.  Qjiod  intclligicur  de  ingiacicu- 
dine  oommifTa  contra  ccclcdam 
cuiusclibcncficium,nonvet6concra 

Erzlacum  a  quo  benefidacnseftcol* 
icostquia  prclaciis  pociuseajiecef^ 
^cace  o(Sc'\\  conferc«quam-eg(  libera- 
iicace  ,  vt  cft  communis  fentencia 
Scribcnr.in  c.  final.  dc  donation.  vbi 
Abb.num.^.  Exca  dcpacV.num.  249. 
vbialioscicaci  luxca  quod  inteliigcn- 
dom  eft  qood  ibi  rradit,  ncmpe,  non 
rcuopari  beneficij  Gollacionem  pro- 
pcer  ingraticudinem  ,  incelligendum 
•coim  id  cft  de  ingraticudine  cSmiifa 
concra  prxlatum  a  quo  bcncficij 
coUatio  cfljin  qua  /pccic  communis 
loquicurncgans  lus  rcuocandi  cx  rau- 
fa  ingratitudinis »  recunduii}  Clar.  in 
^^.donacio»t)O0ft.  ai.na.-^.  &oonde 
ingracicodine  'commifla  concra  ec« 
dcfiam  cuius  eftbencficium;  in  qua 
ipecieloquiturccx.d  c.final  depoftu- 
land.Mandof d.c,6  8  Nicol.Intrigiol. 
dc  fcud  quaffl  75.num.  10.  ccnrur.  I. 
vbi  tradit,  quod  clcricus  pcrdic  bcnc- 
'ficiam  ii  eft  in^racus  e^defiaB  ^qoa 
ilkid  habet. 

Hoc  vcro  looom  -habct  ctiatn  fi 
bencficiu  illicico  precio  intcrmedio, 
vclalias  per  fimoniam  affecutus  fuif- 
(ct;  qua:  cnim  natura  lua  lunt  lucra- 
tiua&  gracuica,eandcm  (cmpcr  natu- 
ram-recincCt  &  vcgracuica  ac  lucraciua 
cenfencur  f  qoanois  praoo  precio  9C 
onerofo  illiciccacquiracor,vcin  pro- 
ptijs  cerminis  bcneficij  precio  ob- 
rcnci  nocat  Barr.  m  l.i.  num.i.  ft  (i 
quis  omiir.  cauf.  ccitamcnt.  vbigloiii 
^nal.Exca  dcpatt.nu.7f. 

t<  Mutuum  eciaro,& commd,!- 
tom,  vt  dtximos,qoia  cx  liberalttate 
ptbfictfconcur»  propcer  ingraticudi- 
niscaofimireaocancur ;  &fancputo» 
in  his  non  tam  grauc  ingraricudinis 
causa  forcrpc^audayVtmdonarionc, 
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QXnfDif^Ve  dmfaStt 

idqUc  diucrfa  rariooc  ab  illa.quantadj 
libgrtatis  cafum  fcripfimus,  ncmpc, 
qui.a  donacionc  acquiricur  rcs  dona- 
cauo  *  nec  iam  poflquam  cradira  cft 
Avc^  in  4loiniJiid  doikatorii  r  a$  v^. 
r4*ifeft€QmniodsniiMoec  iilius»  qai 
commodauic  ^  C(  accfbius  fercnduai- 
cft.vc  iograrus  illius  rc  vrarur,&frua- 
rur,  .cui  cfl  ingracus,  quamvcrc  fibi 
dooationc  qu.Tlita,  Quac  ratioeciam 
in  cnucuo  obcincc}  quia,et{i  qui  mu- 
tuo  rcm  accepit ,  eam  ruam  twttct, 
illius  incpicu  ficccrpeftudebicor  ma- 
Qcc  eius  a  quo  gracMtto  aecepic. 

i^.  Feudum  item.  proprcr  ingra» 
Cicudincm  po^Te  rcuocnrt,  conftac  cx 
c.vnic.in  quib.  cauf.  (cud.  amittac.  &c 
in  ttcul.  iequenci  ,  quae  fuic  prima 
cauC  beneficij  amiccend.  ingratitudi- 
nis  caufac  ponuncuir ,  U  in  cicul.  f . 
quib.^mod.  feud;>  amiccac.  &  in  cicul. 
quot  ccdes  nncneccnarijad  proban- 
dum  fcudi  ingratitudincm  ,vbi.dici- 
tur  ,  quod  cjuinque  ad  id  ccftcs  rc- 
quiruncur  lumm.ic  acquc  mccgra:  opi- 
nionis  ^  &  ica  ccncnc  communicer 
Dodor.  &qu6d  tex.ille  d.cicul.  <|fioc 
ceftes  fincncceiTanj,  auchcncictts  eft» 
&  pro  lege  fcraandus  ,  fecuniiijni 
Clat-  in  §.  fcudum,  quaeft.  60.  Gail. 
pra<5^ic.oi:>/cfuar.  lib.  i.  obfcruac.i^j. 
num..  i.  Malcai  d.de  pcobac.  concluf. 
8p7.num.i8.  Intrigiql.  qusrt.p^  nu. 
S^.d.ccnc.i.plenffstmi  MandoCiUft. 
traft.de  ingracicud.  e.tf&.  vbicencum 
&  vigioci  ingracitudinis.  caofiis  ad 
honc caiom  adducic. 

lo.  Emphytcufis  vcro  propter 
ingraricudinem  non  rcuocatut «  vr 
tradit  Valalc.dc  iur.  cmpbyt.  qua:^. 
3p.num.12-.vbi  hanc  inrcr  alias  diiTc- 
tenciam  pdoic  incer  feudoin.,  &  em- 
ph^ufim.  Cuiusdttfercci«facioefti 
quta  fcudumt  fccundum  nacuram 
fuani.i^ratuicum  cft,&  illius  coccfsio 
libcrahs ,  quaows  cxhibcodi  rcKuicij 


oaoia*  confticuatur ;  id  ei1}tn<vgratuij« 
tam,  ac  liberalcm  illin.s  natoflam  non 
immuDac;  luxta  quam  dicicutin  c.r. 
in  fin.dc  fcud  daft.m  viccm.leg.  com-» 
miflbr.  qudd  fieudum ,  non  iub  prx.i» 
cexmpecunix»  fed  amorcvjtpiiondNI»  . 
domini  aoqnirendom  eft  r  &B  in  (dd&n 
nicionc  illius  fcripca  in  d.<o.iV(vic.  in 
quib.  cauL  fcud,  amitcac.  ini'ctfjcuU. 
Huius  auccm,ponicur,qu6d  ell  bcnc- 
ficium  quod  cx  bcncuolcncja  .d«H?, 
aJicui;  ^  Cic  ibidcm,&  faepe^li^i-feqw 
dum ,  benefioium  appcllatu^  4)uo^ 
facis.oftendic,  de  nacura  feodf  ieA%^} 
fic  gracuica  ,  &  |tberalis  x^atiui^xo.ti 
vndc  nimitiim,  fi  cx  caufa  ingracitu- 
dinis  rcuocctur,ficut  gratuita  alfa,%^o 
quibus  Incrigl10i.dqujeft.75.  nuni.4. 
Gumfcqucnnb.  Acveroemphyijcii- 
fis>  nacura  ihaj  nph  cft  gracoicaHsji*^ 
beralts  concefiiot  fiid  oneroia.pocidi(; 
•  conucncio ,  &:  oncrofis  concr:>ftibuS!; 
afsimilaca,vcin$.ade6,inft;ic.delocaC. 
idcirco  norf  conlideracur  ingracitu- 
do  in  rcm  bat>ci)cc  cx  contradM  noa 
gratuito.      ...  . 

£1.  Quc  jcamen  9  emphyj^euu  n- 
nica,  renouacionj$  iori  obltfibic,  fiuo 
i  ngracitudo*oommifla  dtcacur^abhae- 
tcde  emphyrcutz  qui  ius  rcnpuatio- 
nis  prartendic  ,  fiue  ab  cmphyccuca 
ipfo  ,  cuius  vica  emphyteu(is  cxcinfta 
fuic.  quanuis  cnim  ingracicqdodona- 
carij » cum  quo  de  ea  adum  non  eft» 
non  noceachasredibos  illiiis.liiiial.ia 
fin.C.dereuocand.donac.  bio  camea 
noccbic  haEredt.emphyreurar  catn 
quia  non  cfl:  quid  domino  impucari 
pofsic ,  cur  non  egcric  aducrsuscuni 
cum  quo  de  ingratitudineagcre  non 
pocuitjquamquia  in  donacartj  haere* ' 
des  res  donaca  perfcdre  cranfir,yciu.ca.- 
aliat&  bona  htcredicaria}  ac  vero  em-. 
phyccufis  finitci  non  rranfic  in  hjece* 
dc^  ,  (cd  noua  lihus  inucftitura  prx- 
ccndicur  j  quae  facilius  impcdicur, 
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quim  tollaturiam  Faduni,iuxc.rcguk 
1.  patre  furiofo.ft.  de  his  qui  func  fui 
vel  alicn.iur.Ec  nonobftat,  ius  reno- 
uacionis  eompccere  propcer  primuin 
concnAli  ,qaemdtcioiiisoiieroraini 
vn<le  ia(pe^a  priaunia  contraftos 
origine,  &naCttMt  vidccurjngracico- 
dincm  iurf  renouacionis  obftarenoii 
dcbere  •,  refpondecur  enim,  ius  rcno- 
uationisabiproGontraftu  cfTc  diftin- 
Qtnm  5d  fcparaium ,  &:  acquitacc  qua- 
damcompeccre.eaquc  fbldri  |  quaia 
diaxtma  ingf  aticodiais  ioiquicas  exa- 
perac,aspcorfilselidic.  los,icaque,re- 
BOOattotliSt  quiaxquicace  nicitur,  vc 
eonftac  CJt  craditis  pcr  Cald.  dc  rc- 
nouat.cmphytcuf  quaed.^.  oum.ix. 
ingraticudinc  tollccur. 
"  Quod  quidem  fic  cenleot  etfico- 
crariom  fenciat  Cald.  nofter  d.  traft. 
de  rdnouac.quzft.7.ou.i9^iagic  enim 
ibi  ex  num.  i^.  an  inimiciciz  capicales 
iuccedcnces  incec  dominum  ,  &  cm- 
phyceutam,  vcl  cius  hxrcdcm,  cxcu- 
fcnt  ab  anni  lapfu  ,  qui  rcnouacioni 
pcccndx  przfcripcus  c(l  i  &  ludam 
caufamexcurationrs  pncftare ,  cradic 
ibid<0ed.num.i6^  verficHoc  cameot 
meminic  fencenciz  quonihdam  » qai 
hoc  intclligunc,  nificmphyceuca  ini- 
micitiis  caufam  pracftucric  ,  &  fic 
fucric  tn  culpa  carum  j  quo  cjtfu,  cc- 
ncnc,  anni  tcrminum  currcre  non 
obftancibus  inimicicijs  ^  atque  ica 
aperci  (encionc ,  graues  ac  capicales 
inimicicias  eucnicnrcs  emphytcutae 
6olpa,aot  h^redis  il)ius,renouacionis 
ios  non  adimcrc.  Quam  fentcnTiam 
Cald.  ipfc  probat  d.  num.  i^.  foliim 
diflFcrcnttmm  conftitucns,vt  anni  tcr- 
minus  ad  pcccndam  rcnouacionem 
tmrratyvel  non|fiinimtciciaafteAata 
fuericSe  ad  idex  induftria  prococaca, 
vrcunc  durr.ir;  aliasctfi  emphyccucac 
culpa  inccrccflcric-,  vr  cunc  no  currac 
annusa  fcdeciam  poft  liiuo;^  rcnoua- 


tfonisius  durct.Quid  autcmaliud  eft 
diccrc,  ius  rcnouacicnis  compctcro 
vltimi  cmphytcurz  harrcdibus  ,  due 
incra  annum ,  (iuc  poil  annum,  noa' 
obftaocibos  graui&imisinioiicit^  ci 
domioo,  illorum  fkEto  Bc  oolpa  IoIh 
orris  •  quam  dicer e ,  calc  ius  co(npe« 
cere  ingracis  >  S^,  quod  peius  cft,  ^a- 
gracicudo  his  meiiorcm  affercc  con- 
dicioncm ,  (ccundumprsdidam  fen- 
ccnciam,in  prorogacionc  cemporis. 
Ego.icaqoe,  in  cdntrariaitim  fencen» 
tia,vc,nempe,ios  renoaatieots,iDgra* 
Citudioe  toUacur ,  cx  ratione  qoam 
dixi;nd  vero  emphyceufisipla  quan. 
diu  durat ,  cx  rationc  quam  fcripfi, 
fciliccc,quia  onerofo  cooftac  coo« 
cra^lu. 

£1.  Qua  eciam  racionc,  idcm  di- 
cendum  etit  m  condu^re,  vc  ingra- 
dcodinis  caofa  non  debeacexpeili  k 
prxdio  condudo ,  qood  onerofo  ri- 

culodctinec.iuxta  dilfcrcoriamquam 
Cradidimus  intcr  cocradlus  gracuitos," 
&  oncrofos.  Pro  qua,quod  ad  inqui  • 
linum  accincc,  confidcrandum  cft,in 
isde.Cdeloeac.caofas  referri.prop- 
cer  quas  poceft  mqttiHnus  expclil  du- 
rante  tcmporc  locacionis ,  dcquibus 
Vmccnt.  Caroc.  lacc  cgic  cradlC«io- 
cac.&t  condud.i.parr.^.Quxro  priii- 
cipalitcr ,  fub  cicul,  dc  Rccufationib. 
ingratitudmis  caufa  fopica.  Quod  in 
Lufitana  noftra  Ord.  zquc  cernicuc 
iib.4.  ricol.  14.  in  princip.  vbi  caofas 
expulfionis  memorac  deprotnpcascx 
d.l.xdcidc  ingracicudinis  cauia^do 
quad.l.non  mcminit.nullam  quoquc 
faciens  mencioncm,quaji  qucC  confi- 
dcrabiiis  non  fic  ad  cxpcilendum 
eum  qui  remaccepicnon  gracuic6. 

a|.  Difterooc  prcteiea  gratuiri» 
&  onerofi  concradus;  quia,vcre(cio* 
dantur  onerofi  aAtonc  in  faflum 
P.uiliana,  ranquam gcfti  in  fraudcm 
credtcocum,  vcriufqoe  contrahcntis 
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pnncip.  I.  qui  autcm.^.hoc  ediftum. 
l.final.f  a  foccro  ff.  quar  in  fraud. 
credicor.l.  pcnulc  C.  eod.  Ac  vcro  in 
co  ad  qucm  rcs  pecuenic  cicuio  lucra- 
tiuo ,  non  requiricai;  c5iniflje  fraudis 
fcienria,  vc  re$  reuocecar.d.l.penolc 

d.  l.qai  antem.$.  fimiliquc  modo  vbi 
racionem  afsignac  ,  d  l.  finai  $.fi  afo- 
ccro,  vcrficul.Ac  fincuccr:  craditlaf. 
pofl  GlofTi.in  inicio  ibi  ,  in  ^  iccm  fi 
quisni  fraudcm,  num.i7.vb1  dc  ma- 
tcrialacc  pcr  cum  «  cum  numer,(e- 
qaentib.in  ftit.  de  aftionib.  Gloir.d.l.i. 
verbinon  ignorauerit;  &  eft  comunis 
conclofio»  ac  dtfferentiaincecvcroa> 
quecafum.quam  cradicGom.z.com. 

e.  z.num.io.  vcrficui.  Sccundo  prin- 
cipalircr  limita,&  vcriicui.Ex  quo 
dcducicur. 

14  .Vbiexilla  tnfert  ad  incelleftfi 
Iquoties  Cde  rei  vendicac  qnacenus 
habec,qu6dredoobas  iure  diftradat 
ispotior  eftfCui  tradicaed}  adqoeoi 
tcx.  communis  c(l  intellcdus  GUtn 
Baid.in  rubr.  C.dc  rcuocand.his qux 
in  Fiaud.  crcdic.col.i.  num.i.  &  alijs, 
quos  rcfcrc  Gom.  di£t.  verficul.  Se- 
cond^  principahter  »  vt  procedac^ 
quando  fecondus  empcor,  eoi  res 
eft  tradtca  ,  bona  fide  emit  alias 
cnim  fi  priorem  vendicionem  alccri 
faftam  non  ignorauic  >  canquam  ^ 
fraudis  confcio  ,  rcuocatoria  in  fa- 
dum  adionc  potcric  primus  rem  ilii 
auferre }  &  alijs  relacis  communem 
eciam  alTetit  >  &  ieqoicor  Coaar. 
Kbr.  a.  variac  cap.  ip.  otim.  5.  Qdl 
confequenter  inferont  flom  cicactf 
ab  iliis ,  quod  primus ,  cui  rcs  ven- 
dita  fuit  ,  pofsic  cam  rcpcterc  a  fo- 
ciindo  qui  iliam  donationis  ticulo 
acccpic,  ecli  is  venditionis  antea  fa-, 
datignaros  fuilfec,  fic  tncdlcda»  a« 
limicaca  decifioMtex.  diftXqttociei^ 


cratiuo  cituloiacef  pit ,  fraodis  /cien- 
tia  non  rcqufrirur ,  vt  concta  eutti 
compctac  rcuocatoria  in  faftu  adio^ 
/cd  tancum  valec  in  iucrarino  «on- 
tra6);u  fraus  foliti&  alieoantis,  quan- 
tnm  in  oneroib,  fraus  1lKcinfi|ue,iux<*' 
ta  conclufioneih «  aa  «ommaoefla 
difFerentiam,de  qua  Aipi 

»5.  Sccundum  quam,  liroitatio^ 
nem  prxdi^am  fublimito.aa  reftrin- 
goadcafum  ,  quo  ipfc  qui  vcndidit^ 
poilea  donauit,  &  cradidiC|  fecus  G, 
nacres  illtos ,  veodicionis  iaftx  igna« 
rus ,  quod  in  dobio  pnsfiimecar  j 
rem  ^  defiinfto  vendium  &  noa 
iraditam ,  alteri  donafiec ,  cradi* 
diffeC}  tunc  enim  quia  nes  in  alio^ 
nance  ciculo  prsdidp  lucraciuo,frau«' 
dis  confilium  repcricur ,  reuocatoria 
adio  auiaersib  donacarium  locuiA 
nonl 


a. 


Differentia  quinta 

SVMMARIA. 


CCmrsihn  U  Mfmfiti02 
«r  perpetuit  fiie  §mftniii% 
al^  *d  vjus  alifis. 
Ex  contrMHibus  ad  domimj  acqi»i 
ftionem  inuentis  domtftium  noi$ 
transfertur  mue  trtMmm  \  im 
kgatis  iffitrsmferitir\rtti§iiiqiiH^ 
rituTi  dnd  i  MtU,  trstktd  itf-' 
felluntur. 

K^p^natur  ratio  frtpter  quam 
ex  folo  contraCiu  abfque  tradi^ 
tiene  dominium  nen  trensferd^ 


Ei  em  ixfibeenfenfu  alfque  tfs^ 
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trdhMimtiibi  in  vcrficul.^drd/ia, 
Ccfieratif  conucrttic  tn  ft^norc^  ppr- 
rigitur  fututA  \  cum  vcro  Avitur 
dc  tuquifmonc  eitminii  i  frdfintid 
.  .umim  €MfribeticifS  t  ^  inr  Jic, 

4.  InhittitMiUttcgtiisJUd^mipSt 
Cf*  dfnatigniltm  cutfi  mortist  rc^s 
•f»  ■  vid  trnnfit  dtnnimum  dh/quc  tradt'- 

tionc;  &mfiiv$  vUtmu  wUmtth 

tibus  d.nu.4. 
6.    K>in  in  dondtdrij  fritfufubBitutum 
"itfCdfitl^ttfitiHiCdidiiui.  quspik 

brecikfidmi& yids  cdupts  dUds,&  ci 
nitdtemtddminium  ex  foU  cntttd&ts 
Jin}  trdditiirtc  tranffcrtur. 
L.qu0tiet'C.dc  rei  vcndicdt.nonhd- 

i  iet  UcMm  im  reetclefidi  duf  cinitdii 
venditMt  m  dtmus ,  f mhm»/  peJieM 
itefi^neitti  tmireSbt  elj  tttiktmt 
ibtd.  verfie.  Vnde. 

%•  Ex  principis  cZtrdffu  trdnsfcrtur  do- 
minium  abfquc  trdditiont  i»  frindti 
cum  illo  contrdhentem. 
Et  d»  econtra  ex  priudti  contrd£in 
dmimmim  frlmifem  transfera^ 
t«t  ei^nt  tradiiiMe,  M  iit  verfif» 
Seemtmtm  qudm. 

BxpdHolegiieemmifforidi  &  ddie^ 
Hionis  in  dicm  dominium  Jtn)t  noua 
trdditionc  rctrisfertur  in  'vidiiere, 

to,  Secus  in  pd£io  dt  rctro  vcndcndo^d* 
refiktimt  ahjs  fimdibus  ,Jeemi^Sim 

'  '  e§mimem,BtJifirmtiMrdtitimer 
kut  pdffa  leps  cmmifiorid^  ok 
Jk^aditdtrcfcrturi  ibi  verftc.Quct 
comuni  Etrcfeliitur  n  fcffueti.&it. 

4f  •    Refellttur  differcntid  ratto  ab  Alciat. 

•  "  tradita  tntcr  pa^fum  ddte£iimu  in 
dtcm»&  rcfoiuttua  dlia, 

14.  Cmtracmimimm  meni  traditiirt 
mon  fil^m  in  pdffa  /cgis  comiffiruh 

\*       odieBimk  iitdum^fid  iitatijt 


cmceptis  dominivm  ahfque  trddttia^ 
ne  in  priorem  domtoum  retr*mferri, 
15*   Aj^ignatur  ratto  retranfidtionts  do- 
mmtj  omnfbus  rcfiiuttuis  pdQis  aqui 
tammmm,  Et^nafittns  refokritut 
tmdUionts»trdMtm, 
i(«  Ttnitd  emphjteufii&fcudotVtttcde' 
miimim  cum  dire&o  ipfoiure  confi' 
iidaturabjquentud  reidpprehenfone. 
Et  quid  de  naturaii  cmphytcufts»  aut 
fenai finiti  poJfefioHetHnjequenti. 
18.  inctfikit  in  qnilms  dominium  fini 
irm&iem  trdiifit,poJfi^to  dbfqmUU 
tiiacquirituri  &jpecidlitdiisratieim 
Jendet&emphjteufifinitddfitgiiatar. 
19*   Emptor  iocdtioni  a  vcndttore  priit 
fadd  flare  nen  tenetur,  fed  cxpellcre 
poteB  condiifiorcm.  Idem  trddituf 
in  quoms  fmgttiari  pojfcfiore. 
iMtatitritttmmRert  ad  Imfftm 
temimt  \  t^tmmrcs  cfi  lacata  em 
tinfikmrtihypatbtcatibi  inverfic, 
Saeim  regukun,  Et  mtmmcJHamde 
interfjfe  pofitt  emptor  exfellere  cort- 
du6iorem  ,  dii  prdcisi  locdtttni  fidrt 
teneaturynu.io.  ■ 
11.    BXpltcdtur  Ord.iib.^.titui.9  §  JfudL 
fiamdkm  qudm  mm  potcfi  camdm» 
&ar  tscptUt  ak  miftm  >  frafitmde 
quod  iiiiut  interfit  localiemm  mm 
imficri;  dr  idem  traditur  cconucrso 
ex  parte  emptorts,vt  rcfiitre  nequeat 
couduiJor  tuutto  cmptore  ,Jinul/um 
eius  vcrtatur  intercfieprepternouam 
emiptaris  fiucefiamemo, 
Aft.  Cmduffar  affitmm  kaket  adaenmt 
vemSlorem^ra  tacfuod  fua  tnter^ 
mempepciii  ab  emptorc,  &fimaltm 
eiusin  hoc  damnumtmtlncrmvtr* 
tdtur,ceffat  a^to. 
ij.   Ampltatur  decific,  l.  emptorcm  C  de 
IteatJmaddi&imeredUmimfcu  pcn- 
fimmdommsiadieis  iufiu  faBd  prt 
y      eertit  ammisid"  pre  cxei  ui  ionc  fcntt» 
IM»  vt&  tume,  it  cm  addi&ie faSa 

4* 
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eH,  exfellt  fopt  x fmgulgrifHeceJfort* 
^4.  TniSHs  fendema  m  re  emfuiem' 
femvendiii§m$fertmem  tden^ 

iorem. 

■  * J.  Et  M  etidm  locati  pr.(dijfru£iits  pfT' 
tifieent  ad  emptorcm  >  a/f  ad  colonU, 
trsilaturt  (jrprobatur  Uf  dtfiin^ie 
mterempterem  fctentem^e^  tgimi- 
.  wn^funiumeeUfereeiimmh 

'%,€%  Smmd§frti8iitferHmHt  edempti' 
remt  co/onus  tttre  retentienis  aduer" 
su^  tllum  vti  non  poteH  profumpti. 
hus  liloniw  caufa  faHts ,  nec  pro  eis 
contra  emptorcm  tus  illt  competit. 

17.  PenfiefrMlij  Ucati  i  &pofleAveie' 
dUi^  wirgnis  fradijs  duttdiim  fr§ 
nU*  inter  'vrdttoremt&  emfisrenn 
in  nt/Heitvir^  gd emn pertinet ,  ai 
dd  quem  pertinrrent  pretUj  fruQm 
pro  (\uiims  dehctur  penfio 

i.8.  ^uid  tn  eo  e[ui  emtt  a  ffco  pofi  fru- 
Hus  colleihs  ,  ante  diem  foluendd 
fenfionis  9  ad  ime0iffnmJ.final.  §» 
JSnMijfdeinr^^* 

DiHcremia  quinta. 

2)f  cStraUilms  adacquiren" 
Jumdominium  inuentiSf 
ad  rei  vj um  yfeu 
fruSuum* 


Vmtaprincipalis  difT^crS- 
ciajlcu  diuifio  contraduu 


O 

in  co  coniidic ,  quod  alij 
ad  acqoifirionem  dofnmii 
^bnciDuenti }  aitj ,  ad  acqolfictonem 
vrus,reufrnd^srd«nIocacio&  con- 

du6lio,commndatum,  &prcc3num: 
alij  vcro,  ad  cfteftus  a1{o5,&  humani 
commcrcij  vfusjcuiufmodi  (unt,  ma- 
<iacum,dcpotitum,iideiuisio,  pignus, 
ft.hypotheca.  Dieimosantein<coQ- 
trados  qoofdain  ad  aAqoif endfi  60* 


aeqJmanuemis^  iS^ci 

mininm  foiflTe  inoentos  1  non  tameA 
omnibos  domintom  omneqaaetituri, 
nam  alijsomtie  qua^ritur  ,dircftum« 
rcilicet,acvtilciimul,cuiufmodifunt^ 
^mptio,&  pcrmuratio;  alijs  vtilc  tan- 
tum.vc  feudum,  cmphytcuCs,  fupcr- 
dcicsy  dc  quibus  ,  6c  alijs  agic  Ni4oI« 
Intrigliol  ttaft^e  feod4]ocft.9.noffl. 
15.  &  t9.  eom  fcquentib.  ceotur.  i* 
▼el  ettam  dicamus  cum  Bald.  in  l.ea 
Iege,in  pnncip.  vcrncSecundo  prz- 
mitto,  C.  de  condift.  ob  cauf.  quod 
quidam  funt  contradius  ,  qui  dc  fua 
nacura  ccndunt  ad  dotninij  pcrpe^ 
coitatefflyvt  empiio  &  venditio.l.cuai 
mano  rata.$.final.  fF.de  c6crah.  empc. 
qoidam^uitenduntaddominii  tem- 
poralitatem  >  n  feodnm  emphy-. 
ceuHs. 

1.  Rurfus ,  non  cftiritelligendu* 
contradibus  ipfisiqui  ad  dommij  ac- 
quificioncm  func  inucnti  ,dominiuiii 
immediacd  aoqoirti  mun  ancefci  tr»-^ 
dittonem  non  aeqoiricar.  1.  traditibf' 
nibus.  C.  dc  pa£t.  I.  (1  a^er.fF.dc  rei 
vendicat.l.non  (lacim,  frl  dc  pecul.l.il 
cxftipulacione  ff  dc  acquired.poficfl 
nccquidcm  ex  voluntatecontrahcn- 
tnim ,  vc  cum  Arct.  ica  cxprcise  cra- 
d£ce  inl.qoi  ab(enti.^«t.col.&jadfio.' 
ffAc  acquircnd.  po0d*.  tradit  Valaftf* 
dc  partition.c.  f o.  00.24.  Idqo^  noii 
(blum  attento  eiuili  iure,  Tcd  etiam 
iurcgcntinm.^.pcrcraditioncm,  & 
vcndit^  vcro.inftic  dercr.diuif  Quod 
quidcm  non  ita  conionarc  viderui! 
fimplici  ac  oudx  vericati,  quam  de^ 
•mom  iosgentiom  attendic»  ii  Met* 
oatiiecandiim  qoamvidebator,  ioffi. 
ceteaddomtniiti^nslacioncm^  voiu<« 
tatcm  domini  ,  rem  fuam  in  aliuoi 
cam  acccptantcm  transfcrri  ,  vo- 
lentis  ,  abfquc  aliquo  tradirioni';  rc- 
quifico  ,  &c  fado}  przfctcim  ,  quod 
io  legacis  boc  legimos  conftim« 
tom,?c  ipib  mre  ante  traditiooero« 
tti$  dominifl 
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.bat,in  lcgaurios  mDfeanc.l  fi  cibi 
,horoo.    cum  feruus.Cde  l^aci  l  i 
Ticio,in  fin.tf.dc  furc.  idquc  cciam  fi 
lcgatarius  ignoraucric  ,  rcm  (Ibi  cdo 
ieg.4Cam.i.cum  pacer.^.furdo.fT.de  le- 
^ac.x.  cradtc  Tiraq.  loX  ▼nquam, 
.verb.reueccacuri  nom.jf  8.C.de  reuo- 
i!and.donac.Peregrin.dc  fideicdmtiT. 
.accicul.49.  num.  105.Ec  idem  eft  de 
domin*o  rcrum  hacredicariarum  in 
pcr(onah«rcdis,cui,adita  ha:reditace, 
iine  cradicione  acqutricur ,  quanuis 
ppfleisio  non  qusracuc  ance  tcatem 
spprehenfiooem.  1.  cum  h seredes.  If. 
de  aaqoirend.  pofTef.  d.l  fi.^ger ,  vbi 
gioff.nocar,  Perrgrin.  d.cra^.  arcicul. 
^J^.num.  i.vbi  ,  dc  adipifccndac  pof- 
fclsionis  rcmcdio  cx.l.  hnal.Cod.dc 
cdi<^.diu  Hadr.collcnd.latc  per  eum, 
.poil  Menoch,  remed.  4-  adipiCcend. 
£t  in  a^ne  fiuniltc  hercifcund»» 
«ommunt  dioidondo ,  finium  rcgun- 
^lorum.quxfunccriadiuiforiaiadicia^ 
tradic  Valafc.dc  parcicionib.  c.  t.  nuni. 
6.pcr  tcx.quemin  praxi  notandum 
■dtctc,in.^.vicim.in(lic.deoffiG.iudicis, 
&aicctu6dibi  notancomnes,&quod 
«ft  valde  Qocandom ,  qii6d  in  his  di- 
.lliibrijs*  iudicijs  rccedicur  a  regula.f. 
jradinonlbua  C.  de  paft.  £c  quadem 
poteotius  ius  ad  acquifittoncm  do- 
minij  vidcbatur  competcrc  cx  con- 
tradu,  canquam  fimulcaneo  duorum 
.confenfu  folidaco,quam  tx  legaca 

Nec  Bald.racio  iatisfiicic,  quam 
icriplic.d.l.  ea  lege,circa  princ.verii* 
cul.Tcrct6  pnBmitto,dioeQs  ,in  con» 
cra£libus  non  transferri  dominiuiTi 
nift  mcdiante  craditionc  ,  vcl  quali, 
quia  fi  transfcrrctur  (olo  pa6lo ,  obh- 
gacio  dandi  non  reperirecurinrerum 
natara,  c^m,ip(a  dommij  transla- 
«ionedatam  iameflcc.  Quae  ratio  dif> 
^licuit  Occ.d.l.traditionibus.nonrut. 
quia»llante  dominij  transbtione  ex 


torum  concepta  flare  poflet<}  vndo 
magis  adencicur  (ecundx  racioni  a. 
Bald  afsignatae,  quacciam,  illotaciti), 
fcquutus  cft  Alciar.d.l.tradiiionibus» 
in  pnncip.nempe ,  quia  dominiuro 
natoralfteri  poilelsiooe  cxptt.l.i.£ 
de  acquirend.poifer.  ex  qoo  aomini».^ 
meumM>  /iwa» ,  dieuntur  pronomina* 
poifcfsiua,  &  nacuralia  principianoii 
poinint  m  totum  romoucriabaftibus 
hominumj  lcd  hajcracio  idcmcuincic 
iu  vicimxvoluncacisadibus,vc  necex 
eis  domioium  Itne  traditione  tranf- 
•ferretori  coius  contrariom  ,  commii> 
niter  tenetor ,  vt  diximus. 

l  Quare ,  rationem  httius  ret  ia 
cocffcpnco.quiadominiu  res  magtii 
motneci  cft,  &  in  cau(a  illius  prxiudi. 
cium  magi  u  vcrcituri  inqua,idcirc6, 
tam  iaris  ciuilis  Condicorcs  ,,qusim 
homines  dom  ioregentiom  vceren- 
.tur,caoti^agcndum  forc,  exiftima- 
uerunt,  vcnonfimplici  contrad^u  re« 
rum  dominia  de  vno  in  alium  tranf- 
fcrrcntur.fcd  truditiunis  fadopr^cc- 
dcnce,  quod  maiorcm  nnimi  deltbe- 
racionem  fccum  crabit,  quam  adtaii 
momSci  rero,  iatis  prudenterQondi- 
tores  iuris.excgerunc.Quanoisenimt 
(idem  m  concraflibusprcftitamler* 
uare  adimp^crc  ,  omni  iuri  con- 
ucnicns  valde  fic ,  cx  quo  dommij 
tranilatio  cradicione  mcdiance  fequi 
debeac,  mulcatamen  euenirepoifunc 
cam  incelebracionecdtradus,  qoaifr 
poft  eum.propter  qacsqaum,iuft&- 
qoe  fittvt  ad  domlnij  tranflationem 
non  proccdarur  .•  maior  crgo  animi 
dclihcr.itioac  maturitas,  qua  traditio 
iequitur,  ad  rei  maioris  momcnci  ac 
prjciudicii  cxccucionem  requirebai- 
tor.  In  quo  vera,  vtpoto,  acfuoda* 
mentalis  ratio  craditionis  ad  domin^ 
cranilaciontm  io  coHtra^os  t  coa- 
fiftic. 

Quac 
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Quac  comprobacur  cx  ca,  quam 
afsignac  Barc  ad  cex.  ibi  in  1. 1.  da 
pignorat.ad*vbi  probatnr,qo6d  pig- 
nus,  quodcft  iasreale,  (bloconfenftt 
•abfque  crAdiCtone  contrahicur,  quod 
Ctiam  probat  tcx.in  \.C\  tibi  pig 
Hore,  flf  dc  padb.  I.  final.  C.  quicrcs 
pignor.obligar.pofr.traditNcguranc. 
de  pignocib.j  parcmcmbr.i.  num.  v 
Oiiiutatto  eft  fecundam-Barc*  d.  I.  f. 
ki  priDc.  qdemrequitur  Dec.dJ.tra* 
ditionibus.num.i.Acibi  Alciac.col.8. 
(rcrficul.Huc  pcrtinet,  quia  pi^noris 
conftitutio.modici  pra:iudici/  rc^cfl: 
quan,rciltcct,(ola  conuentioneius  m 
ic  conftitui  ncqucac  ,  quando  agicur 
de  magnopratiodicio.proatih  tranf- 
Utcbonedominijs  quod,idcirco,maio* 
rem  animidelibcracionem  reqoiric« 
quim  quar  vcrticur  in  fola  conuen- 
cione.  Ad  qnod  taciunt  notata  pcf 
glo(r.&  Scrib.in  d.l.final  circa  gcne- 
ralcmdifpontioncm.qua:  in  pignoris 
sonfticucione  ,  porrigirur  eciam  ad 
futura.iuxca  tcx.ibi.quiamodici  prae<* 
ludici;  eft)  curo  ver6  agitur  de  domi' 
ni)  translationc  comprchcndit  tan'- 
lUin  prilcuiia.  1.  fi  ita,  ff.  dc  aur.  & 
«rgent.lcgat.cumconcordant.  addu- 
^is  i  gloir.  in  d.l.final«  qoia  piariudi- 
Hiom  magn  um  verticor  in  eo. 

4.  Ex  prcdt^a  aucem  raciotie 
immo  infcro  ad  difFerentiam  intcr 
C()ntrjdu5,&  vltm^T  voluntatisa£lus> 
quibus ,  recunduni  vulgarcs  tradttio- 
ncs.dominium  fine  traditionc  tranfic 
in  hzredes  ,  bc  legacarios  :  cft  cnim 
differenrix  tacio  inter  contraftus  *  9t 
irhimas  voluntates » quta  vltimarum 
voluntanii»  difpofitio,  fcoiperprar- 
fumiturmagna  dclibcrationc  condi- 
ra,  tcllatorqu^difponit  dc  rebus  luis 
«ntcmpus  quo  ad  altcnus  domintum 
pcTucntursc  ncccflario  func  \  vnde 
pvM  ceftacorisvertitur  praeiodiciuni 
intranslationedomioii»  qood  pentil 


d acciJom.wuentisy^c,  ^47 

illum  ,  qui  rebushumanis  fubcradus 
cfl^eiTc  non  poccil{&  voluncati  illius 
conrentaheom  valde  eft,  vcfllifo  a» 
reda  viai  tradidonis  mdra  non  ex* 
pedaCa  ,  tranfeac  in  cos  quibus  rcli« 
quit.Quod  in  contradibus  fccus  eft, 
in  quibus^vnurquifque  contrahcnriij, 
fibi  magis.quam  altcri  prouidcrc.in- 
tcndit ,  &  in  cranslationc  dominijy 
pf  oprilim  doMini  prasiodielom  verti. 
tur.  Atqoe  itaapparcc,  quodratia 
alsignata  vt  dominium  fin^  cradicio«* 
ne  in  contraftibus  non  transfcracur, 
ceirat  in  haercditiitibus,  &  lcgatiSj  ia 
quibus  pecuiiaris  quaedam  racio  c(l> 
Vc  illud  illico  transferacur* 

5.    Quod  in  lideicdmifsis  eadea& 
fatione  obtinet,vt  linc  craditionedo-* 
miniumittoramttansferacur  poft  ad* 
ucntum  diei,aut  conditionis  fubqua 
rclmquuntur.l.final.  §.  lin  autcm  (ub 
condittonc.C.commun.dc  lcgat.tra> 
dic  Peregrin.de  fidtftcommifT.arcicuL 
49.nom.io4..cam  Salye.ibt,8e  Sociiis 
ioo«con(!fS<'.nam.io.vol.x.  per  eum 
teiacts;  &  num.totf«  ibid.  idem  ccadic 
dc  quasi  domjnio  quod  crat  pcnes 
Ccftatorcni,vr  rc-fta  via  tranfcatin  lc- 
gatarium  ,  &  fideicomminartom,  fe- 
cuiusBarc.in  l.in  iideicommtiCitiam» 
ttom  tf.ir.adTtebelLfi(inlf  I  tf.d0 
publician.in  rem  ad.flc  Batd.ittl.  t«nti. 
at.Cdc  vfur.ex  fruftibJegator  qui  iil 
legatario  loquunrur  j  &  in  vtroqud 
loqucns,  vcrifsimam  conclulionctn 
cficdixit  Peregrin.d.num.106.  £t  in 
donationibus  eaufa  mortis ,  vC  refta 
vn  cranieanCiadinilittlegatocodi»  co- 
llrmat  praecedcnsratio,^  tradit  Deo^ 
d.l.craditionihus,  num.i^.  Alciac.  ibt 
col.ncnulr.  vcrficul.Scd  an  idem.pet 
1.1  ff.iicpublician.in  rcmadl. 

6.    In  donacionibus  autem  incef 
vittosdmnininm  find  traditionenoit 
tfansfercar,ioxca  rcgu!am.Sede(ldtt- 
bifi,  ao  in  cafb.l*qoocies.C«dedooac: 
F  f  4  qu« 
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quse  ibb  fnod.  <loiiiiDiiini(iiid  tra<ii- 
•tione  Cfansfencar  in  inbfticutani 
primi  dooacarij ,  ita  v(  noa  rolutn 
%Ql\o  pecfonalis  illi  compctac  (quoJ 
qua  racionc  proccdac ,  ad inccllcduiu 
tcx.it>i,cxplicac  Exca  dcpait.nu.ul). 
&  fequcnti)  rcdctiatn  rcatise  In  qua 
qocflione  sUfirmactaam  parcem  am-»* 
piexus  •oftDoc.  coaCaj^.  niim  S.  6e 
ln.dl.craditiooibas.Cde  paft.nu.if.  - 
qaem  alij  fcqMuntur, &  Pcrc^rin.qui 
illos  rcfcrc  ,  dchdcicommiii.  atticul. 
5i.num.i7.aduersus  Coaar.lib.i.var. 
c.i^.nu.  3.  qui  quxdipncm  hanclate 
difpotaCirK-cdBfartam  rencencti  in  ea^ 
laeturicoi  aeceduc  Mcnoch.  cof.rSy. 
Ham  30  &  Alc  d.l.cradicionihu'; ,  col. 
y.vcrrtc.Addic  fpccul.vbi,  plurimosa 
priorc  Dccij  lcntcntia  dilTcnnrc, 
tcftatur.  Eccandem  fcnccntiam  cum 
Alc  &  aiiis  probat<fiarbof.in.l.diubr- 
tio  >.  in  Dciiic^.part.  nom.9.  verfical; 
^ccondo  vrgec,  Tbi  tt  eodem  Ald> 
rerponr.^9.  no.'it.'recepram  ccflaror, 
num.  fcquenci ,  vcrficur.Quod  ca- 
men.ft  loluc.matrim.vbitamcn  num« 
a2'tradic,  quod  vcilc  dominium  em- 
phyccutls  traniictn  ieqoenteabrqcte 
nooa  traditione  >  idem>cradic  Valafcv! 
de  parcicioiiibiOLnam.  d6cfm.qood. 
pTobanr ,  non  ex  vi  oontta£his  » i«d 
quia  rraditio  fafta  primo  ,  nomino 
fcqucntium  fafta  ccnfecur.Quarratio 
tdcm  gencraliccr  cuincrt  pro  priori 
(encentia  ad  caram.d.t.quocie$}  quaoi 
aamen  qoifeqoontor»fiioorehberalii4 
«aciSveam^ai  CKefeencis ,  (uflmemfr 
'  vc  pleniorem  confequarur  cifcdum. 
Qui  quidcm  hberalitacis  fauor,  idem 
&  multo  forcius  cuincic  incaiu.l  i.C. 
eod.illo  cicul.de  donacionib.quxfub 
fnod.fic  nmeaibidominiumiin^  cta- 
ditionerecranvfercur»  non  sam  libe- 
failicatis,  qudm  alimentortmi  fiiuoce» 
(ccundum  gloff.  ibi  <,  &"  communcm 
cradipoBcm,Quatc,(i  Dccii  feocencia 


tenenda  eftin  robftitaio  dooatml^ 
'€go  pro  racione  illius  rccurffendoii& 
pacoadeam ,  quam  fcripii  pro  ccfta. 
mcncarijs  difpoiitionibus  ,  qus  bio 

a:quc  militac. 

7  Sunt  praEtcrca  cafus  alij.in  qui- 
bus  ettamcxconcradlibus  domintttm 
fin^  traditione  transfertur  vera ,  vd 
fidaidequibus  perGlo(r&  Dodor. 
in  d.L  traiditioatbast  Ain.Ui  ager.ft. 
de  rci  vendicat.  Quorum  primu.scft 
in  ccclcfia  ,  cui  cxfolocontradu  ac- 
quincur  dominium,  vcomnes  traduc 
per  cex.  in.  I.  final.  C.  de  racrokind« 
ceclcr.qai  idem  atqu^  probacin  pijs 
altjs  eauiis ,  H  ciaitate.  Cuius  argu-. 
meoto^in  re  pTincipi,autfircov6dit8; 
&  donara  idcm  concludunt  commu- 
nitcr  Doftor.tcftc  Pcregrin.qui  illos 
(cquitur,  in  tradac.  dc  iur.&:  priuilcg. 
iiic.lib^tf.tituUt.num.i^.  Qui  cod.Uh: 
tit.S.n«.a.&.}.ceatenar{«  prclcrip« 
cionts  priailegiam,dequ  o  i  n  .d.l.finaL 
cx  eommani  (cntentia  ad  fiioom, 
principcm  cxrcndir. 

ViuiccoiTTiiuini  fcnrcntia  tradituc 
limicatio  ad.l.quotics.C.dc  rci  vcndi- 
cat.  vr  non .  proccdac  quan  Jo  rcspcio 
mt^m  ccclefise  venditur,  aoc  dooaturi 
&  poilea  alceri  tradicione  lecocai  cric 
enim  illiecclefiaprcfeiondapropcer 
dominij  acquifitioncm  ex  foloprimo 
contraftu  in  illa  caufatam  ,  vt  ccnct 
Cioir.  in.  1.  (iuc  autcm.^.h  duobus, 
verb.  pctcntis.  Cde  publician.in  rem 
«ftion.  &  commonicer  Dodor.ib(,ft 
|n.  d.  i.quocies  ,  vbt  IaCnom.4.idem 
cradic  in  ciuicatc,&pauperibus;Abb. 
U  Canoii.flx  in  c  contincbatur  ,  dc 
his  qux  fiunt  a  prarlat.  finc  coiilcnf. 
capitul.  Gom  .t,  com.c.  1.  num.20. 
»erficDl.Ex  quo  prim6deducicur>  vbi 
banc  feotenctam  commonem  dicii^ 
de  probac  ,  &:  tn.l.4o.Taur.num.l^ 
vcrHcul.Ex  quo  primo  deducttot^ 
commuocm  cttam  ccftatus  io  ro  ve* 

dica 


ditaeccle&e>aotdaiQitt»i(leni  firmat    Hero  priuilegii  cto(a  UBam  i  &coil« 

tra£lus  aliOs  i  princfpe  geftos,  a»qud 
vtrobiquc  probans  ,  dominium  ab(- 
quc  icaditioncnon  transfcrri,  prxccr- 
quam  ii  coniliccric  dc  voluncacd 
prindpUid  ipsii  volentis  ^  Communc 
•featentiaiii  io  dMiiibiis  ficaedpiiihsi 
Muii  eoothktil  eoaeilitos.  Qiic 
quidem  ncincelledlra  ^  re(lri£ba  nimisi 
auc  ctiam  dcfttu^kamanct  j  &tamea 
illa  nort  lcui  hititut  fundamcnco  , 
ncmpc.fuprcmaipGus  principis  au- 
thoricace>cuinon  temere  hoccotido- 
tiatar»qttod  hominipttnftto  iti  Vlcimdi 
Irolantatts  adibdf  tobaeirom  iac6 
legimus«  Hec  tatio  illa  qtiaiti  fup. 
connderauimui  ^dregalatti  przdi^a^ 
In  prinGipeadco  miIitat,dequo  ma- 
gi$  prselumendum  cft,  pr*ufa,ac  ma- 
gna  dcUberaciono  res  fuas ,  &  coa- 
traftds  fuos  geterei  due  pet  re.fiue  pet 
bfficiales  :td  id  elcdoS  expcdiantur» 
Vnde  a  ce(rai)cetetidoft,qaA<io.mitaiit 
fcx  contra£libu$  priuatorum  non  mi- 
grant  fmc!  tradicionode  vnoin  alium^ 
concrariumm  contradibus  principii 
tencndum  Videcur  ifecundum  com- 
munem  fencenciam  primd  didami 
qu«fic<ie&ii(a,  noHtam  fpcdaliiili- 
quoprlndpis  priailegio  edittra  iorii 
tegulam  %  qaimco^nfeiiCaniea  raciond 
^roccdic.  Sccundum  quam  inrclli- 
gcnda  fcmpcr  cft.vcdominiUni  tranf-  . 
tcratur  fm^  traditlone  eXfiontrafla 
principis  in  priuacum  (ium  quo  con* 
ttahiti  nod  Mtt6  tfcStr^  eX  eotitraail 


Couar.  lib*  a.variar.e.i9-  num»a.  vbi 

num.  (equenti  idem  tradic  ex  com- 
muni  fenccncia  ,  in  re  a  principc  do> 
|iaca,auc  vcndiCa»pro  limicatione.d.  1. 
quocies»  quam  lequuncur  cicacia  Po- 
regrin»  de  iarib*  priaileg.firclibul. 
ficuL).  nam4  47.  vbi  tamen  num.4^. 
communem  fimtentiamin  contranii 
eflfeidixic  ,quam  latcfirmauit  Affli6t. 
in  c.i.iub.nu.j.  cum  fcqucnt.m  citul* 
qui  fucocfr.ccncanc.  multifariam  cam 
ibidem  lioiicans^fed  loquens  in  dona« 
tlonei  priodpe  fiifta « exilla  abfijue 
jcraditione  dominium  transfcrri  iti 
donacarium,  fcripftt  Cabed«  fecucuS 
Bald.6c  lfctniamab0O6iutoS)dccir« 
.$9.num,7«i  pait. 

8  Eft  crgo  alcer  cafus  inquodd^ 
minium  fine  cradicione  transfercur, 
principis  coiltraftns,(ecUndi^mprio- 
rem  communem  fentencia  k  Coaar« 
tradicami  quatameo  mulci^duntaxat 
inpriuilegijs  a-principc  conccfsis  ad- 
mittunt ,  8d  nonin  concra6libus,prae- 
ccrquam  vbiconftitcric  dcvoluncacc 
iliiui  dominium  Gn^  cradicionc  tranf. 
ferie  volentis,(ecariBaldJtatraden. 
tetn  •  ac  diftinguentem  in.  c.  1.  §.  in* 
uciflicura,  de  noua  iorma  fidclic.  coL 
finaLquibuS  adhxrcnc  Dcc.&  Alciat. 
d.l.traditionibiis,col  1.  vcrflcul.  Scd 
quidin  lontratlu  prmctpis, Couar.d. 
c^ii».  nuni.j.  vbialios  citatcommun^ 
fententiamfic  intelligetitcs )  poftcos 
Pctegrin.  d.num.49aiun&o  i^.eod 
tftal|.ttltb.(r..titul.t.num.i5.Maniic< 
de  ambig.  conucntion.lib.  j.titul.to. 
num.50.1n  fin.  com.  1.  Luiican.  Rc- 
bcll  dc  obligacionib.  parc.  iibro.  1. 
quxft.  S.  fc&.4.  num.  ly.  &  Didac.4 
Brico  in  conf.  ad  c^ofam  maioiac* 
Regix  rorotial!  qoatft.  4.nom.4.ac  aii-< 
teeos  Valii(c«alijs  citacis  dc  iurecm> 
phyt.  qua;ft.  j.num.^o.  vbiaducrsiis 
•lios  non  diftmguit  incer  concelsio- 


priuad  iii'  priodpem  tratlsferacun 
ttfi  comrourtis,quamtradit,&  fequi- 
tur  Pcregrin.d.lib.^.titul.i,num.i4.8c 
fcquitut  Ruin.  conr.40.  num.j.lib.i* 
Cardinaies  Tulch.  &  Mantic.  illo 
pta<ftictf.coiicloC  iQr.tom.i.coOcluC 
^of.tittm.9f*  liter.  D.  liiod.titot.  104 
noiii.fo.ln  hoc  cafu  idcm  arque  pro- 
bct ;  qua-j  fi  placeat  ,  priuilegi;  caufa 
tecipidcbec.  £t  qttidem  ivocita  ,itt 

ftriaa 
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ftri6ka  difpucationc  defendi  vix  po» 
cuiflfec ;  quod  cnim  rcripcum  legimos 
in.d.I.  final.  vndc  communis  in  cOQ<* 
trarium  mouccur  ,  cx  priuilegio  6(1: 
quod}  quia  (lii^i  iuris  cft,ad  pcr lonas 
oiiaf » &  cafus  «lios,  qu4m  in  quibus 
Ibripcttm  eft ,  nempe,  in  ec6leua,piA 
cauta,  6c  ciuicacci'  excendendam  oon 
eft,iaKU  priuilcgij  nacuram « de  qtta 
Pcregrin.d.Iib.6  ritul.i.num.z.  ^ 

9  Palliteciam  pr.TdiAa  rcgulain 
padis  lcgis  commiilorix,  &  adic^io- 
nis  ia  dicm,cx  quibus,doraiaium  ret 
vendic« ,  fie  cradic«»fifi^  nouacradi- 
Ctooeio  Tcndicorem  recransfcrcur,  vc 
noracgloda  Enal.in.d.i.tradicionibus, 
&:ind.l.fi  agcr.glo/r.in.l.i.C  dcdonac, 
xjuxfub  mod.psr  rcx.in.l.comifforix 
C.  dc  pad.  inccr  cmpcor.&  vcnd.Sc 
in.L(i  quis  hac.ir.^erei  vendicac.  Ec 
«ft  communis  »8e  concorsomntum 
iencentta,  coi  nemo  eontradicit  tcfte 
Tiraq.de  rccr.  conuencional  ^t.glo0!l. 

.  7.num.5.&duob.fequcntib.dummo- 
dopafluab  initio  cocradus  inccrpo- 
natnr,&:pcr  vcrba  dirc6ta,  vidclicct, 
res  fi/  inemp/A»  fccus  li  pcc  obUqua,vc 
puca ,  res  reftiiiMiirt  aot,rfawrMnir«  vc 
Glo(tooftrc,  &  Do(G^T.oommunitec 
traduni»cefte  Salyc.d4l.commtflbriae, 
^um.z..  cxplicac  Fabian.  de.  empc.& 
vcr.dit.quarfl:.^.  principali  verfic.Sc- 
cundo  quxro,  num.ii.cum  requenc 
Qiiod  CAmeo  difplicuic  Alc.  d.l.,cra- 
ditionibus  ^ool.  7.  qoi  in  vecborom 
formola  vtm  oon  ponictqaoiiiiiBtin* 
quic,  mens  concrahencium  magis  cft 
Tpcdanda  ;  &  ita  ,  fufficcrc  ad  hoc 
vcrba  arquipoilcncia  ijs  qux  alurif- 
confultis  lcgi comifloriz afcnbuntur, 
probac  Couar.  lib.j.  var.  rcfol.  c.  8. 
num.i. 

10  Pra:cerhjecaacem,inpaftis 

alijs  rcfolutiuis  varianc  Dodor.  vc 
pura ,  in  paao  dc  rccro  vendcndo,& 
^imiiibtis^aiij,  in  ilUsqooque  domi- 


niam  find  noaacmdtcione  inpriftinS 
dominum  remeare,aflerentcs,ali)  c6- 
crarium,  regular  adhsErcntcs  in  padtis 
alijs  rcfolutiuisprxtcr,qu4m  in  pado 
legis  comiflbrix.&adicdionis  icuad- 
didioois  in  dic;  quodvldmfi  cdmv- 
nisprobac  diglofl.6c  Barcio«l.i.£rdo 
donation.  vt  ntetur  ibi  Cuman  dif* 
(enciens  ab  ea,  num.io.&  fcqucnti, 
communcm  eciam  cradit  Alcx.coal. 
lo.  vol.  I,  &  Dcc.cam  (equutus.  .'.  1. 
cradicionibus ,  num.  i^.in.iin.Couar. 
lib.i.vartac«.i4,num.5.verflcul.Hane 
verd  >  8e  lacids ,  loquens  in  pado  do 
recio  vendcndo ,  commoncm  cradic, 
&  probac  iib.^.d.c.  8.nu.t.Gaii.prad. 
obicruat.lib.  i.  obfcruac.i6  num.?.  & 
4.Peicgrin.dc  fidc»commifl.  articul. 
51.  num.  81.  vbi  vtriufquc  tcntcntix 
Auchores  referr,  plures  Tiraq.d.^.i. 
glun.7.  n.7  .&  ta.Fro  qao  feni^oaad* 
ducunt,  quiareromdomioia,  licocex 
rolO'Citolo  fine  cradttionenoncranf- 
fcruntur  dc  vno  in  alium  ,it.i  rirulo 
rcloluto  ,  feu  annullato  ,  non  rcgrc- 
diuncucin  pciliinum  dominum  (inc 
rccradicione, iecundum  Giofllmagna 
infio.in.l.i.C.de  inofficiof.  donacvbt 
nocatBald.&  alij  relaci  a  Pcrcgrin.d. 
num.8a<i  &  plurtbus  relacis  fequitur 
Lufitanus  nofter  Francifc.de  Cald. 
dc  cxtind.  cmphytcuf.  c.vy.  num.ji. 
vbi  idcm  tradic  ex  Bart.in.l.fnca  quis 
$.ca  lege.if.de  vetbor.obligac.&alijs» 
etiam  cum  ip(o  ioreexdirpofitione 
legis,  vel  ftatoti  ooncraftos  annal- 
lacnr. 

Qua  communi  rctenta,difficultas 
ftjc  inquxccnda  rationc  fpecialitatis 
ad  pa£ta  legis  commifionx ,  &  adic- 
^lionis  in  diem  |  &  reicdla  ea  quam 
Barr.d.l4.nDm.to.&  frequentidsDo- 
dor.  comminifcoocur ,  de  frequen- 
tiorihorum  paftotuvfu,  cuiuscauia 
fpcciales  etiam  titulos  (ortita  funtin 
libris  Digcftoium,  Alciat.  d  I.rr^tdi- 

cionibus» 


Digitized  by  Googl( 


CXIL^Difs.  De  cotraSMi 

tionibus,  col.^.ad  paftum  legis  com* 
minori.T  racionem  cfTc,  dixit,qiiia  rc 
vcndicafii  tradica,  non  antc  ,  domi- 
Dium  acquiricur  empcoci.  quam  prc- 
ciu  ibkiirtnr}MlMl»>il^4i>  habe^cur. 

venditx  wct6^  mlHe  dfriijMM 
tradtc  Fabian.  de  eolpt  &  vendir* 
quacfb.  y.  principal.  verficul.  Circa 
(cxtum,  niimcr.  jj.  cum  fequcntib. 
(Quod  inalijs  quoquc  concradibus 
communi  calculo  reccpcum  cft»  cum 
larc.ift.l.^  fisiMii^ttiiitittii<^(fCinl 
iHim.  1.  £  de  Ibct  vc  didt  Minsii» 
conC  S^.coi.  penuI.AIcx.ae^lfta^ll. 
S.d.l.  cradiciontbus)  idciicd»|qoando 
nulium  numcracum  efl:  prctium,8i 
pado  le^s  commiiTorije  rubi)cicur, 
quia  non  omninofidcs  decohabica 
Videtor ,  oonmiflbrii  padi  euenctt 
remeac  dooiaiitm  in  vendicorem» 
qoodin  empcoris  pcrfona  ooncon- 
ndit,  quia  ncc  precium  folutum.nec 
fidcs  dc  co  cxtunc  habita  rcperitnr. 
Quam  rationcm,  inquic  Alc.cefuino 
Guiliel.Bald.  &  Salya.in.l.ab  cmpcio- 
ne.4([de  paft.      -        -  fi-# 

ti  Secundum  quam  tacionem 
dicendu  ericquod,  ctfi  concrahencef 
non  (ubijcianc  paftum  Icgis  com- 
tnifroriar.fcd  finipliciccr  fldes  de  prc- 
CiO  babica  fic  in  ccrcum  vlquc  tepus« 
eaonience  eo  *  &  non  foluco  prccio, 
dominium-  ipfo  ioreiit  vendttorem 
remigrec ,  licuc  remlgrarec  c%  pu€ta 
lc^is  commifTorix.  Quod  exprclse 
tradicur  in  Ord  noftralib.^.cicul.^.^. 
a.quasinhoc  nonrepucarcturvciuris 
communts  corrc^oria,  (lancc  racione 
ptaedi£laad  padlum  Icgiscomifroriae» 
qofls  cqud  in  ca(b  iila  milltac»  in  qoo 
terminom  conllicucum  «  neo 
preciom  folucum  reperitur.necfldes 
excunc  de  illo  habita.  Cafccrum  ,  (i 
liocadmittimus ,  confcquentcr dicc- 
mus,qu6d,etfi  pa6lum  legis  commif- 
(orise  pcr  obhijuaverba  conciptatur. 


acqJomAnuentis,  0*C.  t 

dominium  asquc  exeofinerradictona 
rctransfcrcrur,  quod  AIc.  cotra  com- 
munem  probac.  Cui  tamen  rgo  ad-» 
hxrcndum  cco(co  pcr.I  j.C.dc  padit* 
iocer  empcor.  &  vendicor.  vbi  icA 
tradic  Glo(r.qaam  communicerDo4 
ftoctequuntur* 

n  NcG  quidem  de  iure  comuni 
vcrum  puto,qu6d  fi  a principio fidef 
dc  precio  habita  fuit  emptori in  ccrtfi 
vfqucccmpusyelapfo  co  abfqueprccij 
folttCione,  rei  dominiom  ccfTeC  iii 
perfooa  empcoris » 9i  in  veoditoreiii 
reoercacnrtquiquid  contratium  cotra 
commbnem  tentaueric  Fabian.  d* 
quxft.  y.  principal.  verfic.Scd  circi, 
num.40.  cum  duob.  fcquentib.  cum 
enim  primum  res  ttaditur  empcotl 
habica  fide  de|)recio»dominiom'illi 

2o«ricar  petinde  ae  ii  predum  foloiH 
iCipretiji  namque,ro!uciO|  &  tides  dd 
eo  habita,  in  hoc  acquiparahtUr  in.d« 
^.vendita;  ver6,qui  tcx.nimis ,  ac  vio- 
Icncer  reftringcretur, fi  noninccllige- 
rccur  etia.  incafu  quofidesde  precio 
habica  «ft  oetto  cermino  folottoni 
iliios  praiftitato  ^  quia  hoc  {rcquetiA» 
euenic,ciim  fidesdcpretio  habetur,vC 
Certa  folutionis  dies  i  contrahecibu^ 
defignetur;maximc,qu6d  quatido  no 
expreisc  defignatacft,fcd  fimplicitec 
fidem  empcorisfequutus  cft  vcnditot 
termino  non  declarato,  non  in  pef 
petuum  fidem  de  pretio  habere»  ia« 
Celligitur  j  id  cnim ,  donare»  eflct,  fif 
non  vcndere;fcd  conurniens  aliquod 
tempus  lubintclligicur ,  quo  claplo» 
diccrcmus  quoque  ,  rccro  dominiura 
ab  emptore  in  venditorem  rediie» 
quaiii  non  ibloco»  nec  fide  de  eo  om.* 
tiino  habitatqoodnon  foliim  reftrin- 
geret,  fed  patencer  violare  dcdnon^ 
tex.  in.  d.^.  vcndira;  vcro  ,  veificul. 
Sed  fi  is.  Quare  Rcgiam  noftraai 
Ord.d.titul  5^.1  iuri  communicon- 
^ccaciam  cenfeo.  Ncfi  puco  veratn 

iopca* 
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Ibpnidtdi  Al«.facicMieni  addominij 
retnigratioiiSexpafto  l^gts  aotamiC' 
{otix. 

15  £c  muUo  minasprobo  racionc 
quam  {tadtdic  pro  pa^lo  adtedionis 
in  diedi.d.l.traaiciontbas ,  col.7.vbl^ 
tacionem  eflb»  (bripfic,  vcex  eo  find 
ccadicioneveciians&racar  dominium» 
quia  noa  omnino  ,  necpcrfcfte  in 
cmpcorcm  cranilacom  fuic  ex  concra- 
^u,  qui,  propccchuiuicemodi  padiij 
condicionalis  manec ,  (en  punis  ivh 
condicione  lefelaendas.  Qux  qui- 
^emracio  accomodari  eciam.pofTec 
pado  legis  commifforia: ,  vcaliamin 
co  affcrri,  neccnTc  non  clTcc.quia  calo 
•padum  reloluciuam  connad:us  con- 
dicionem  inducic  ,  vc  dicicur  in.l.  1. 
Illibs  cicaU.Ec  denlqae  racio  bxcid5 
zque  probac  in  pa£kis  alijs  reibluciuis* 
«n  ifttibttS  nec  oommunis ,  nec  Alo. 
eamfccutus  calem  dominij  rctranf- 
lacionem  finc  traditionc  admitrit. 

14  Ego,igicur,quiacongriia  fpccia- 
licacis  racionem  ad  pa6ta  legis  comif- 
Ibriz  I  &  adieftiottis  io  diemnonin- 
veniotin-  concraria  (um  (enceociai 
cxiftimans ,  non  folum  ex  his.ledeic 
nltjsquoque  pa^is  rcfolutiuis  per  ver- 
fca  dircda  conccptis  dominium  finc 
cradicione  in  priorcm  dominum  rc- 
diret  CJuid  enim  incercft  1  ii  fundus 
vendatur  eo  pado  » jrt  fi  preciam 
non  fbluacur  incnt  terminum  ad 
foluendum  datum  ,  res  fit  inemp" 
ta  (  qua:  cft  forma  pafti  Icgis  com- 
ffnilforix  )  fiue  ,  vcndacur  nifi  quis 
meiiorem  condicioacm  inrra  cer- 
Comtempus  acculcric  (qux  eft  for- 
ma  pafti  adieftionts  in  diem  )  an^  fi 
vendacoradiedo  pado»  nlfinaaisab 
Oriente  veneric.fiue,  vr  (1  nauis  vcne- 
rit,  mancat  incmptusrCcrtc,(i  mcnce 
concrahcncium  fpcftcmus  ,  nonmi- 
norisroboris  mancc  vcndicio  piiori- 
buspa&ts  fttbiefta,  qu^m  poftcriori) 


V  / 


ciim  in  hoc,  vc  in  iitis,  a»]uc  fub  bon^ 
dicione  refoluenda  mancat;  nec  qoo, 
ad  hoc  poccntiora  (anc  vcrha  m  illia 
cxproiia,  quamin  lilo  i  iccppcr  cnim 
diredaprbponiiniiSirVAdenoiD.Yialeb»: 
oar,quod«n  illis«  c6crahencibaafiaoa-, 
ceffum  Icgimut ,  abnegenMis  SnnJi^». 
in  quibus  eade  deprchendicur  ihenS' 
concrahentium ,  ^  (imilis  verborum 
formuIa.Dico.igitur.domini)  rctcanf- 
lacioncm  cx  pa^-omnibusreiolu- 
ciats  pcr  verba  direAa<^cepas«qud 
procedereiquam  fpeclabcerin  paftis- 
legis  cotmnf(rori2, 6e  ^dicAionisin 
diem  legcs  H^ndtdcrunc ,  propcer  fre- 
qucntiorcm  iftorum  padorum  vlumi 
cxquo,  quod  in  his  (criptum  legimus 
m.  1.  commiifotiz.  C.  de  pad.  intcc 
emptor.  U  vebdic  ftWn.l^  quis  hae 
£F.deTei  vendicacin  alijs  eiofdem  vis, 
&i:acionis,eiTe  ncgaCttm,aflererenon 
debcmus,  (ccoiKliim  lecepcam  gloiT* 
cradicionc  inclrm.  i.  vcrb.prariidcn-. 
tcs  ,  in  fin.dc  rcfcript.quam  Dodor. 
(aspc  ad  hoc  iK>tanc ,  vc  lcx  loqucns 
in  voo  cafb  »  racione  frcquenrioris 
vibsialioseioidem  Bacioois  cxcliideie^ 
vt^non  frc. 

15  Rationcm  autcm  ,  ob  quam 
rcfolotiua  padla vcrbis  dircfl-is  con- 
ccpca  dotninium  ip(o  iure  rcrro  tranf- 
fetri  faciant,vnam  &candcm  in  om- 
nibos  efle*cenfeo,ncmpe,ipfamcon« 
crahenctom  voloncaccjqui  ctfi  facere 
non  pofsint.  vt  cx  conrradlibus  (ots 
dominium  rci  (ua:  linc  traditionc 
migrct  dc  vno  in  alium  ;  id  cnmi  foli 
principi  compctic  cx  communi  frn- 
ccnciadc  qua  iup.  facere  camcnpof- 
Amt,vc  reifux  dbmifiiom  migrerad 
tempus  medianrcrradicione,  ita  vt 
pofl  iiludi  fine  ca rcmtgrccin  prior€; 
quod,  nontam  cft  nouu  dominm in- 
choarc.qiia  pnllinn  rea fTumr rc,vcia 
«cnditujiic  loquc$ol'lciu.iiir  Fabian. 
d.quarfl.  j.  prmcipai.  vcificul.  Circa 

fi:xtom. 
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fexcum,  hum.  53.  in  fin.  hoc  anterti 
quod  iurcpoflunrjclarcfc  vellc,  oOe- 
duncdum  taliapadaaddunt,  quibus 
tfi  euencum  alieuius  coudiiionis  ce- 
fi»latnr.aoiitnfiuS)petindequ^  ma* 
DcaCtiK    celebiacus  noa  fiitflec^t 
fi  deficiac  GondidOfperindemanear» 
aofiabinttio  purus  (cmper,&  pcrFe- 
€tus  pecftirinet ;  hzc  cnim  cfl  refolu- 
tiu2  condiiionis  vis  ,  &  potcdas.l.i. 
iuo^gloiTibi»  verb.luoran,&  l.item 
qaoii  JAuib  .tf.do  in  diem  addiaj.fi 
homiQ0iii.£de  vfncaptonib.  I*t.^.fi 
jndiem«iDnftaglo(r.ibi,  ?erb;effici  (F. 
pro  emptor.  I.  obligationum  fere.^ 
condirio,  ff.  dc  obligat.&  ad. 
.  16    Ad  quam  racioncm  pcrcinec 
vtilis  dominij  ooniblidacio  cum  di- 
(efto ,  qu^feainddmobpimnnecon» 
Aorom  pladcom  ipfo  iore  fir,  finica 
emphyceu(i,auc  fcudoiquanuis  enim 
illud  no  crafeac ex  folo  emphyceucico 
concraftut  Ccd  cradicio  rcquiracur* 
iuxca  reguld.  I.cradicionibus.  C.  dc- 
pad.  a  qua  vcilc  domioium  non  rc-> 
perlcor  excepcum  |  vnde  feoonddol 
cam  non  nifi  medianco  cradiciono 
ciansfi»car>  vcconcraSpecolac.cicu). 
ide  cmphyceuf.  num.  95.  verius 
recepcius  cfle ,  cradic  Valafe.  de  iur^ 
cmphyc.quzfl.14.  nu.tf.  camcn  it\tec 
omnes  conftac  >  vcilis  dominij  cup' 
direfto  confolidacioncm  ipfo  iuri 
abfque  cradicione  rieri,  fini»  QOifphy : 
teofi>4e  feodo.  Coiotfcacioel^quiata 
concefsione  ipfa,  cercum  cempus.reu 
ccrc2  generaciones  1  &  ooodiriones 
quaedam  refoluciuz  emphyceu(i ,  6C 
raudo  pfacioribtmcur :  vnde  his  cue« 
ftdcQribdi  nondotacvciledominiom» 
oood  nbAinperpecoam,fedadcSpn« 
dacom  •  appacec » ica  vc  co  eoenience 
iiicocedencem  rcgrediatur,  cxpacif- 
cenctum  voluncaco ,  iuxca  rarionem 
quam  ad  pada  refoluciua  in  concra- 
;dibo»aUjsarsignauimus.  ■ 


17    Scd  hic  plus  cft  ,  quia  tmh 
Canium  vtilc  domimumconfolidatuc 
cu  dircfto.finiraemphitciifi.Je  tcudo, 
fed  eciamuaturalts  poiie(sio,ad  ciuiid 
qoadomlnos  femperrecinet  ,abiaua 
tradicione  aliqiia  crahitor ,  fecfidum* 
BakLin.l»idau.5H.ir;dcrcr.  diuif.q  u  cm 
fcquuncurooitihiunicer  Do^or.  lard 
Cald.de cmphyccufcxcinft  c  17.^417, 
Ecliccc  Valafo.d.trafb.dc  iur.emphyr^' 
quaeil.iS.  ou.7.  verticui.Scdvcraque^ 
6ncenciam  hano  non  prob^l^mMA 
gis,ciuilemdoijiinip($(re4llmfi^ooa 
trahcre  ad  fe  nacuralem  em  phy  reufis 
finicx,  nifi  dcnuo  apprehcndacuri 
atcamcn  in  numcr.  (cquentib  8.&.9. 
ccnec,  pofTedominum  vti  intcrdido» 
vti  fsStdetist  jpro  nacuralijDoflcrsionc» 
emphyceufi  nn{ni,et  c£dlfl|^j#e1eK  ' 
«aofacommifiijrqaafi  inpi^ifi^fifi^ 
fita  eiuili  tucbttitrv  <p  inoleftiain  pa^ 
tiaturab  eo,qt]i  nacuralcm  quam  m- 
iufl^  dccinct  fiiviro  tttulo  ,  rclbcuero  ' 
recuraCi&jprartcrci,(i  ad  iudicium  iro 
noiic,  poue  rcm^tfinphytcucicam  ab(^ 
qoe  rpolij  vllilfilVttoliilnetici  p ro  pr ia 
aoiiiocjcateoooopareiqood  ^munis 
(emetttia  pcobac,  (]uam  ille  fiicetur.d.  * 
num  s>.latiuJ  CaW.d.  c  r^.  nuni.18, 
cum  fcqucntib.vbi  qoitftiOne  hanc» 
andominus  propria  auchdricarc{p'of- 
fic  capcfc  emphy  teufim  fiutcamj  laciP 
fimecviftii;  »!<iniitti;i^M}«c  cbncnc 
«onimunemqiikndb^eiifPiyf^ttfispec 
commtflum  miciff;  fetfoKquando  pec 
generationem,anc  temporis  lapfum; 
m  quo  plurcs  confenciuoctvc  ibid  j^ec 
eumnum.j7,     r  ^  '* 
-  18    Hacc  aucem  6moia,quje  do 
natorali»  pi^Oefiionis^coofeKdacione 
c6ciuili,&rde  rcpropriaaurhoriraco  • 
oa{Menda,fintca  emphvteu(i,8r  feudo, 
communiter  cradunrur,  non  habenc 
locum  in  alijs  caiibus  ,  in  qutbus  do- 
miniunxfin^  rtadicione  cransferatur^ 
oaiOr  acfi  domi^itim  in  ilUs  transfcra-  / 
G  g  tuff^  • 
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tur,  poflTcfsio  taracn  non  transfcrtur,     rcntia  intcr  hps,  &  illos  qui  vfii$>  fett 


yt  cum  gloir.Barc.&  alijs  craditTiraq. 
in.l4  vnq^aoi  vcrb.reucrcatur  ,nu. 
|8p.C.de  KiiopiDd.doiiac.Ctld*<Le*. 
17.  nnm.  )o.  verfiGal.  $iitfn^attir.  Ec 

eft  fpeeiaiicacis  racio.  ifl  (»nphy tcufi^ 
&  feudo>  omifiaea  quani  tradic  Cald, 
d.num.17.  verficul.  Kitio  quia,&  ver- 
ficul.Hic  auccm  rccipicns,quasidcm 
qonsludic  in  pa£^is  alijs  refolutiuiSi 
qaia  .Baninlis  poiTeisionis  cranficof 
ad  diiil^  «liofdaD  xci ,  fkeAiot  cft, 
iqaa[nnati|t!Bl.ititcdai|isfimul  po(rcf> 
donis  cranfitus  ad  eum  qui  nullam 
lecineCj  vndcetfi  polTefsio  regularitcr 
fin8  cradiciono  non  cranicac  >  ncc  in 
qifibus  ii^  quibus  dommium  ipfoiuto 
a^9iieil|a  cranfit  .^^lameyi.cran. 
$CDS  fin^  cradiciopf  ;j|diiiitcicac  com- 
monLealcuIo»eil0|ggiciiRde  nacuralis 
contbiidaiione  oumciuiii;quafi,  tran- 
fitus  hic  nonarduus  iurisPcricis  vi- 
•  dcrccur,ctfi  iliealias  fadi  {jC,vc«x{5li- 
cacGom.l.4$.TAur%min).i7.vc[fieul. 
Icem  &  (ecfidd ,  fl^ideiccd  ad^ijKqiil^ 
ficionem  ppijfe6iooia>apprjfthri^ay 
Mem  requiracu¥4<.(9da.66Jmwi 
poccft  ,  vc  abfque  vero  ,&  .nacurali 
apprehenfionis  fa^  vcraque  poffcf* 
lio  cransferacur,fi^ione  >  fciiicec»lcgis 
indu6^a>  «uius»  ad  a^quifitionem  pofi; 

lefiioms  t^.jimuut^^ 

veim  rei.Q^limonesmolcifaotmodi, 
'  quos  congoc^Ailk.dJtCraditiooibus 
C.de  pa&.in  prineip.cK  vcrfietil.£a 
autc  traditio,  late  Gom4.l4f.Tauir. 
exnum.4^. 

Vc  vetdadid,  quodfup.in  oapite.  j^m.17.  .  'i./l^^M. 

prxfentisetciealipropofaimns^regre- '  ^  Qu^m*.  regu]am:lifliitaiic<^£or. 
diamur,  conftaCteonnafius  quofinm  -"Iflnonnolliseafibasiquossvtctiiililioff 


frudlus  rei  qujcrcndi  cauia  func  in- 
ucntii  quod  hi,  pociares  funcillis,  aCf« 
qae  illis  pnBoaleoB  edtoi  fi. |ioftei|i 
rieres  tempore  finc. Vode>n  qnis  «nii 
foam  alioai  loee^&  eam  poftealoceft 
cionis  cempore  non  dum  finico^iif  * 
vcndat ,  empcor  locationi  ftarcnom 
ccnctur.fi  ilarc  non  promtfit,/cd  cd- 
dudorcm  expeilere  liberc.pocccic,L 
empcorem.  C.diBioaacqoieft:ce]ueil 
hoc  eelebris  U  capicalis^.fbl,^£ 
Barr.&communicer  SGribenCfftini^ 
qui  fundum.  ff.  cod.Gom.  t.  com.e^ 
j.nu  m.^.Couar.  lib.z.var.Cily.num.!^ 
Valafcdc  iur.  cmphyr.quzd.io.nu. 
i^.latc  Guticr.canonicar.qiurft.Lib.z. 
e.8.&  Barbof.in.l.fi  filiotamaias.}. 
fioaLper  cot.if.foluc.  matrim.  Vjnceft 
Caroc.in  trad.dc  iocat.i.parc.titul.di| 
fingulari  (uGCcfforc,  Pcregrin.  dc  fii 
dcicommin'.  articui.  40.  cx  num.^i. 
&  do  iur.  fifc.  lib.  tf.citul.  4.  num.55* 
Morl.in  emporiur.  ticdecim.  quaeft* 
a.nnm*)..tt  4«i*parc&  alijscitatii 
C«alMU*de  ▼fafraift.  e.|7.nam«a.Qtti 
leguUlllLac  conclufioncm  gcncralcm 
traducin  quouis  finguiarl  fucccfibre, 
vt  locationi  (larcnon  ccncatur;vnde, 
in  vfufru6luario  idcm  traditud  vrio^i 
cacipoi  ab  authoro  fuo  fadzftare  no 
«eiieatoc,de  quo  pcr  CaftilLd'O.7). 
vbifie.re(blaicnnm.S.fi60C  ^cotMie^ 
s6  proprieurius  non  tenetor  ftare 
loeacioni  ab  vfufrudario  fad£,fi  niro 
incerim  vfufrudu,!.  fi  quis  domum.^. 
i.S*  loaat.de  qgo  per  CaHiil.  d.c^j 


?p(rendi  dominij  eauia  inueotot 
uiite,  cametfi  iliis,  nee  iurcilloquo 
func  inuenti  ,  dominium  finc  tradi- 
tionc  vera^vcl  fida,  regularicer  qux- 
cacur  GUiiis  racionema^signauimus. 
.      .  Eaeft  ai^em  |Kiti6iinadilE> 


pro  feqoi  ta  r  Barbofi  d.|4tieLe](niim. 

30  frequcnciores  aucem  inccc  omncs 
func,decondu£lorcad  longum  tcpus, 
qui ,  quia  ius  vtiiis  dominij  in  rcha- 
bec ,  cxpelli  non  pocerjc ,  fccunduni 
commanem :  8e'  de  ^  >^fem  fibi 

loeatam 
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aexu  pignoris  obligatam  habec  |  qui 
cciam  ab  cmptore»(ea  (io^lati  (uc* 
oeflbrc  cxpcIH  non  potcric  >  proptcr 
ips  rcalc  hypochcGZ.quod  in  rc  habec, 
fccundum  B3rc.&  communitcr  Do 
^pr.  in.cli.empcorcai  >  &  m.d  qui 
fdndom. 

.  %o  Qao<Iincelligooc,vtpropter 

los  hypochccx,oolopus,  leuinquili- 
noiexpellinequeacquindiu  ci.quud 
illius  incerfir,  nonfatisfiat.Ahj  vcid« 
iushypothcc2,  pr^oifam  concra£^us 
ftabilitacem  opcrari,cencnt,icavc  ncc 
iocerefle  oblato  reoedete  cogatof 
tpndodor  •  Qua  io  re  Gommunes 
inuicem  contrarias  rcfert  BarboCd« 
1.  fiUofamihas.  j^.finai.num.  5i.vbi 
priorcm  probar ;  quam  cffc  de  mcntfl 
omnium  Doftorum.aiTcruic  Grcgor. 
eam  fecutus.1.  ip.cicul.  S.parc.j.verb. 
J$sc4fisiQo\,  u  8e  alijs  rebcis  commO'» 
Yiem  dieont ,  feqoontoc  Gom.d4 
oap.|.'nam.  9*  Gutierr.  di£l  cap.  8. 
num.i^.  Couar.  d.  c.  t  nu  j.  Valafc. 
«onfulc.  7^.  num.5. com.i. vbi  camcn 
in  vcrncul.Scddubico,  pro  concraria 
fentencia  lcgcm  nodram  Regiam 
expendic  1  quam  lio^  dobio  probat 
ttm  oUmin  anciquis.qajLm  bodie  hb. 
4.cicol.^.ad  finem  principij.Vhiecia 
difponic, nihil  quoadhunccticdinm 
intcrcffcjan  rcs  ip/a  locaca.lpccialitcc 
(ic  hypothecaca ,  an  fub  gcncrah  bo- 
norum  obligatione  j  quicquid  circi 
hoc  de  iore  «ommoni  odcrooercanc 
poftor.  Quod  ctiamad  leg.Regiam 
oblero^itVaia(G.d.  eonf.7  .n  um.  6, 
Et  rcccnta  communi  dc  intcrcffo 
folucndo  ,  candcm  probac  Guticrr. 
cum  rclatis  ab  eo.d  c.S.num  17.  crii 
in  gcnerali  bonotu  hypotheca ,  Hcuc 
in  rpeoiali  ipfiosreilocat«>idque  t% 
alijsquos  citac,commone  cradit. 

»1  Magis  vcro  notanda  cfl  cadc 
Ord.d.  ci(ul9>  ^.fioahdum  difponic. 


quod  eius  incecfit  propcer  locatronc 
reiemptz>  ftare  illi  tencbiCurtmptor* 
Qox  cft  noua  alia  limicacio  magna 
quidcmcx  iure  noflroad  rcgul"am  d- 
l.cmptoicm,  Sccundum  quam  >  quia 
ccguiaprxdiCta>  cocrcaCiuacdt  tca,vc 
ficuc  empCor  oon  CcneCuc  (Urcco< 
iono»  fic  nec  colonos  inuicus  empco* 
riVac  nooo  fingulari  fuccefrori  (lare 
Ceneacui.l.qui  fundum  fF.locacGloin 
&  communis  in.d.l.cmptorem  ,di- 
ccndum  vidcCurj  quod  .qucmadmo- 
du  coionus  rcfiftcic  potcft  cniptori, 
ne  recedacurdconcraftu  >  prcftando 
incerefie ,  eX  iore  noftro  Regio,  ira 
eodem  iore  cogcrc  po(sit  emptoc 
colonumadimpicndam  iucatiuncm 
prxftando  ci  intercfTc.ri  tjUod  patitnr 
cx  noua  emptoris  ructclsione  ,  alio 
qui  >  fi  nullum  pattcur  damnum  ex 
noua  faoeefsione  eropcoris*  nec  ilU 
mj^isincerfic  in  condudione  mane. 
tCffub  dominio  vcnditoris  ^qoorem 
accepcrat.qu^m  fub  dominio  empto- 
ris,  indiro  cmptore  rcfilircnon  potc- 
tic,  quemadmodum  ncc  inuicys  rx* 
pclli  potciic  ,  quando  nihil  incciiic 
empCoris,in  expulfione illius,iccun<' 
dilm  Ord.d.ciCul.^.f  final.Domcnim 
loquirur  in  cafu  quo  c6du£^or  oficril 
cmptori  id  quod  cius  intcrfit,  vc  ira, 
ftarc  locationi ,  tcncatur ,  idcm  xqu^ 
fentit  inca(u,quo  nihil  intetfic  cmp- 
'  toris .  locationis  tempus  impleri,  vi- 
delicecquia  rem  t  quamcmir*  locaro 
incedic^nec  inquilinus  alios,cotoniif 
vemelioris  condittonis,  feu.qui  plu.« 
offcrac .  inucniatur.  Quod  fi  exiftaC 
aiiquis.qui  maiu<;  prctium  offcraCg 
inilloquod  plu^  offcrt,  vettitur  inte- 
refl*e  empcoris  >  quod  illi  prjrftaro 
debeccolonus  primus  >  fi  lcgis  noftra! 
bcncficio  vti  vult.  Quod  intclligOt. 
cifi  plus  lUudquodoffcitui  vlrra  pre- 
Ciu  locatioms  d  vendiCorc  fadbx  luftij 
Gg  1  ptccium 


[jiyitized  by  Google 


LMx  boc  m^*ff. 

prorium  excedac  i  duminodQ  dimi- 
diam  iufti  prccij  non  -tcanlgrediacars 
fienim  tniD/grediacur ,  inioft^  eni»- 
tor  agct  intcrcffc  petendo  >  quod  fc- 
cnnddm  leges  lucrati  non  poteft. 

2i.  lllud  Ycro  conftarc  dcbcti 
quod  quioquid  colonus  nominc  in- 
tcrciFc  przflcc  cmpcori ,  vc  locatio 
impleatur,  exigcrc  poteriti  vohdico- 
rn  ^ui  fibi  locaucrat ;  Ham  eoncra 
cam  competic  illi  a£tio  cx  conduflo 
prointcrcfTc  fuo.i.fi  mcrccs.  i.  ff. 
locac.  quod  inrcrclFo  iii  ca(u  prx- 
milTo  dcprchcnditur  in  coquodpKis 
foluic,  propcer  maiorem  alcerios  lici* 
ticioQem.  Intclltgeiidomiamen  hoc 
eric  dnmmod^  cooduftoris  interfic» 
inre  condudamanere^alioqui  enim, 
fi  in  hoccius  nullum  vcrfctur  com-^ 
fnodum,  auc  damnum  ;  quasi  nihil 
cius  inccriic,  tcmpus  locationts  im- 
plcri,  nolla  illi  adltfiercflecompecet- 
nftiotquanuis  propter  malorem  alte* 
rios  Keicacioncm ,  maiori  precio  ma« 
neat  in  re  conduda ,  bcncficio  lcgis 
noftrxjOcuc  non  compccercc,ri  inui- 
tus  cxpellerccuT,  fccundum  iuris  ciui- 
iis  icgcs  ,  quandoincxpuUionc  nullii 
illius  intere/Te  clamni>autlncif  veite- 
f eturi  nec  eoim  volnntarinm  condn- 
jftocis  intei^fle  hic  acccndicur ,  (ed 
vcrum ,  ac  rcalc  aticuiu.'*:  damni ,  aut 
lucri .  quo4  cflc  dc  mentc  omnium, 
.aiTcrit  Barbof.  did.l.fi  filiofamiiias 
final.Ru^^t.  verficul.Qui  infcrc,  pod 
Grcgbr.dtljii^^v^rb.^  col.t» 
in  medio ,  verfical.Et  liodt  non  repe- 
riam.  Quod  rcgulare  cfl:  in  cafibus 
alij;,  inqucbttsaftio  adiocerefle  iurc 
compccic. 

ij.  Sed  dubium  c(l,  an  regula,  & 
decifio  d.l.  empcorcm,  cciam  locum 
liabeat  in  cafii  addiftionis  indicis  au- 
choritace  faftc,  videlicet»  fi  prcdij 
olicuius  redicus  in  cau&m  iodicati 
4Capiancur,&  cceditoii  ipfi  pro  execu» 


tionefcncenciae,  autlicicatori  alij  tn« 
cra  cectos  annos  acldicantor. ,  totm  • 
qoosprxdfomo  debitore  vendatoV. 
■  Inqoa  fpecie>viderur,rcgulatn  di€t.h 
cmptorcm,  locum  non  habere,  quia 
in  ca  non  tam  futurorum  rcdituuni 
locaiio  ,  quam  vcnditio  fada  ccnfc- 
tur,  nam  &  fucurorum  fiui^uum  cm« 
ptio  TeiGk^ticontraiiirar.l.  ne^  emptio 
if.de  concrahcnd.  empc  tradit  Me^ 
nodi.  com  Bald.  &  Fabian.  abto'iii!> 
>ratis ,  de  prxfnmption.  libr.  5.  p  .t. 
iumpc.104.  num.  ii.  &  nos  cradidi 
mus  lup.  ad  ccx.  ibi ,  emptiones ,  'vendt- 
ihites ,  c^m  de  intclledu  did.  1.  nec 
emptio  agcremos  t  exflom.<$4.  Vodo 
poiTetstone  eapca,iscoi  redinis  font 
addifti ,  ius  reale  fn  eisliabfete  cen- 
fendus  cft  ,  vc  ab  emptore  rci  et- 
pclli  nequcac  qua<i  fimplcx  pr,r- 
dij  condudor  .   Prarccrca  ,  il  con- 
nenttonale  pignus  ms  rcalc  pixd^t, 
quo  limltator  regola  praedida  ,  vt 
diximus  (up.  iden}  oon  minus  prae- 
iVare  dcbetpigbos  iediciale  ,  a  quo 
addidlio  ,  quae  fic  pro  exccucione 
fcntcntia:,  inicium  fumit  &:  funda- 
mcntum.  •Eft  cnim  iudicialc  pig- 
Rus  ,  quod  iodicis  iuffu  pro  cxccu- 
tione  fententia?  capicur  ;  in  quo  k 
pr«tofio  differc ,  quod  proptie  an<> 
cc  fcnicnciam  conftiCuicur  ,  d&m 
iudicis  iuflu  immifsio  fit  cx  primo 
dccrcto  ob  partis  contumaciam  , 
vt  tradic  Ncgufant.  dc  pignorib.  j. 
part.  t.  memb.  nom.  i;  &  3.  mcmbr. 
ciurdempare.  nota.l.  Et  cale  pignus 
iudicialc  ,  conuentionalis  pignoris^ 
viccm  fubit ,  iuxta  cex.ln  l.i.  C.fi  m 
cauf  iudicfir.  pign.  captum  fit. 
Quod  ctiam  in  prxtorio  cuenic ,  iux- 
la  tradica  pcr  Ncgufanc.d.i.mcmb. 
nom.  f.qood  noo  tanti  roboris  efl:> 
vt  iodiciale»  .Et  apud  nos  qoi- 
dem  >  tudiclble  pignusconoentibna- 
It  praeualet ,  ita  vc  credicor  cx  ttii 
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antcrioricrcditori  &f  priorcmin  cadc 
rc  hypothccam  hat  cnti  pi.tteratur, 
cxlcgc  Rcgia  itadifpoMcntc  ir»  lib.j. 
titul.iJi.in  princip.&  ^.l. 

Cumi  itaquc  ,  iudiciafc  pignus  , 
nonminorcm  vim  ,&  cfTcftum  ha- 
bcit ,  qu.im  conucntionalc  ,  fine  ius 
commnnc,  (iue  Rcgium  noftrum  fpe- 
dcmusj  &:  condudor  qui  conucntio- 
nale  pignus  habct  in  rc  condudla  pro 
oblcruantia  contra£lus,rcpcllcrc  pof- 
lit  cmptorcm  ,ac  fingularcm  (ucccf- 
forem.iuxta  fupradi^ta;  vtiquc, & crc- 
ditor  qui  iudicialc  pignus  habcf, 
coc^c  iurc fruetur  :atquc  itafi  inccrim 
dcbicor  rcm  vcdac.iudicialis  pignoris 
ius  in-rcdicibus  illius  condicucum  n6 
infringccur.  Et ,  quiatalc  pignus  or- 
dinacuc  ad  addi^tioncm  rcdicuum 
ipforum  inquibus  cfl:  faftum  ,mulc6 
minus,  addidionc  fada  ,  poccric  cam 
chderc  fiiigularis  fucccflbr,  quiclidc- 
rc  non  poflct  iudicialc  pignus  pro- 
ptcrcam  faftumjquia.proptcr  quod, 
vnum  quodquc  talo,  &  illud  magis, 
Auth.mulco  magis.C.dc  facrofand. 
ccclc(.&  induda  ad  augmcncum,  no 
dcbcnt  opcrari  d'minutioncm ,  licut 
ncc  ccontra.l.  Icgaca  inucihccr  il.de 
adimend.leuac. 

Nthilominus  tamcn  in  quxfliono 
prxlcnti  vcrior  vidctur  parscotraria} 
quia  calts  addidio  fucurorunvredicufi, 
fcu  penfionum ,  in  cffciVu  nihil  aliud 
cfl.quam  locicio  quardam  pro  ccrtis 
annis  mcrccdc  ftatim  foluta;idcirc6 
comprehcnfa  manct  in  dccifioncac 
gcnerali  rcguia.d.l.  cmptorcm  ,  cum 
concordantib.in  dubio  cnim  quando 
non  cxprimicur  vnius.aut  altcrius 
contraftus  nomcn,  &  vcrba  ad  vtrQ- 
quc  rckrri  poflunr,dc  locationepo- 
tiiis  lunt  intclligenda  ,  vt  in  conccf- 
fionc  vcdigalium  pro  aliquibus  an- 
nis  ccrto  prctio  in  fingulos  confliita- 
Co, communis  fcnccntia  probat,  qua 
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cx  Rip.cra(fl.dc  pcftc  ,  cirtil.dc  piiui- 
lcg.contracl:  num.  ^4  &:  Bocr.(]u.Tll, 
Z4Si.nu.ii.rcfeit  ,  fcquicur  Mcno- 
ch.dc  pt.-clumpc.  iib.^.prxiuniption. 
to^.nuip.i.  &  nutn.  6.  magis  icccpta 
opinione  cfle  tatcrur,  vt  in  prxdida 
fpacic  locatio  prpcfumatur  ,  6c  non 
cmptio  5i  vcnd:rio  rcdiruum  vc«fti-^ 
g.ilium,  crfi  emptionis  &  vcnditionis 
vcibo  contrahcntcs  vtantur,licc:  ipfo 
in  hacfpccie  ab  opinione  ifta  diflcn- 
ciar. 

Et  quauis  talis  !ocatio,iudicis  iuflfui 
fiat  pro  cxccutione  fcntctiar,  diuersx 
non  aflumit  nacuram  ab  ca  c]u<c  fic 
conucncionc  cclcbraca  cum  iploiet 
dominojfaftum,  namquc,  iudicis.fa- 
ftum  parcis  rcputatur.  I.i.  in  fin.  C* 
fi  in  caufiudicar  pign.capt.fit.l.fi  ob 
caufam.C.dc  cuiftionib. vndc.ficutft 
rcidominus  cam  pro  pluribus  annis 
alicui  fimpliciter  Ipcaflcc  ancicipnca 
merccdts  folutionc  ,  6c  pi>ft^  ali/ 
vcndidiflTet .,  colonus ,  (cu  inquilinus 
libcrc  ab  cmprorc  expelli  poflcc  » 
fccundum  rcgul.d.l.  cmptorcm.C  d^s 
locat.  cxpelli  ctiam  a:quc  potcriC 
colonus  ,  fcu  inquilinus  cui  iud  cis 
iuflu  ,  &  auchoritatc  vcs  cft  locaca 
prccio  ftacim  in  caufam  iudicaci  cxo- 
luco  pro  quo  ,  proquc  eo  quod  fua 
incerfic,  agcrc  porcrit  concra  vcnriiro- 
rcin,  iuxta.l.fi  merccs  qui  tundum 
ff.locac. 

Ncc  huic  fcntcnciae  obftant  ad- 
duila  pro  contraria.Ad  primu  cnimi 
faciliseft  refponfio,  nempc,  quod  int 
adJidicnc  de  quaagimus,  non  con- 
trahitur  cmptio  &:  vedicio.fcd  potitis, 
quando  ad  deccnnium  non  afcendir, 
fimplex  locacio  &  condu£lio  ,  quas 
nullum  iusrealc  prarftar ,  ncc  domi- 
nium  mutac,  lcd  c]ui  rei  dominoscrac, 
acque  mancd  non  folcc  ft.locar.  Vn- 
dc  ,  addi^lioncm  qnidcm  rcdiruum, 
fcu pcnConii domus  faftamdicemus, 
G  g  j  non 
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non  venditionis  ticulo  &  caufa  ^  fed 

loGationis,  &  condudionis;  ica  ,vc  is 
Gui  huiu^ccmodi  addiftio  hda  c(l, 
fimpicxcolonus  maneac ,  auc  inqui- 
linus^adeo  vc  vi  ahalio  dcicdus,  rc- 
cupcranda:  inccrdid:um  illi  non  com- 
pccac  ,  (ed  demum  iudicis  ot^ficium 
pro  deccncacione  fua,ciurquc  rcfbcu- 
tione,  quod  colonis  copccic,  pcr  rex. 
&  ibi  communiccr  Scribcnc*  in.  J. 
Aquilius  Regulus ,  in  fin  ff.  dcdonac. 
Gom.1.45.  Taur.  num.ii.cum  duob. 
lcqucncib.  Mcnoch.  dc  recupcrand. 
poderrem.vlctm.  num.ii.VaIalc.no. 
ftcr  confulc.i/^.num.  i.com.i.Quin- 
imd  ,  ccfi  calcm  fururorum  fruduum 
fcu  redicuum  addidioncm  ivccmp> 
tionc  confidercmus ,  &  appclicmus, 
iuxca  ccrrainos.d.  l.  ncc  cmpcio,  ad- 
huc  oppofica  inde  difficulcas  non 
obftac ;  quia  cmpcio  fucurorum  fru- 
£luum  condud^ioni  a:quiparacur, & 
a  paVi  procedunc,  &  iudicancur  em- 
pcorfruftuum  fucurorum,  &:  condu- 
ftor  eorum.vcinocar  Imol.pcr  ccx.ibi 
poftGuil.  ab  eo  rclacum  in  clcm.i. 
num.  15.de  reb.  eaclcf.non  alicnand* 
iradic  Alcx.conf.  iiS.in  cafu  num  11. 
&  fcqucnci  ,vcrficul.Circa  fccundu, 
vol.^.qncm  rcfcrc,  &  fcquicur  Card. 
Tufoh.  pri^icar.  cocluf.iur.concluf. 
4i8.nu.7.fub  liccr.  L.tom.y. 

Ad  fccundum  rcfpondccur,  iudi- 
cialcpignus  .quodinducicur  pigno- 
ribus  iunfu  iudicis  capcis  pro  cxccu- 
tionc  (cnccntii,  (oiummodo  c6(idc- 
rari  poflTc  refpcdu  crcdicoris,  ad  cu- 
iusrequifirionem  pignoracapiunrur; 
vndcfi  rcs  icacapca,poftca  in  publica 
fubhaflacionc  alij  addicaciir  ,  is  ius 
pignoris  m  rc  pra:ccndcrc  nunquam 
poccric,fcd  cantum  iusi!lud,quod 
addiftionc  ipfa  confcrcur ,  qux,  fi  fic 
dc  fucuris  rcdicibus,  fcu  pcnfionibus 
pr.xJii  alicuius,nullum  aliudiuscon. 
fcrc ,  quim  locacionis  6£c6du6bionis 


liculum  ,  vc  prxdiximus.  Acque  ica/ 
quod  accincc  ad  cxcrancos  licicjcores, 
quibus  calcs  rcditus  ,  &  pcnfipnes 
addicuncur  m  cauiam  iudicati,  facile 
tolliiur  obic^tio  prxdidlade  pignorc 
iudiciali.quod  rcfpcdu  illorum  con- 
fidcrari  Dunquampocuic. 

QiKjdvcro  iUtinecad  crcditorcm 
ipfum,  cuius  caula  ,  iudicis  iufiu  pig- 
nora  capi ,  ac  diftiahi  iubcntur,  rcf- 
pondcndum  crir,  vcic  quidcm  rclpc- 
du  illius ,  lus  p  gnotis  oriri  cx  rcrum 
capturaiufTu  ludicis  faita  •  ca:ceiijm, 
lalc  pignus.ad  icnccnciaj  cxccucionc 
ordinatum,  &  indudum  efTc,  non  ad 
aliud^  idcirc6,iudicialis  huius  pigno- 
ris  vim  &  ctfcdu  in  eo  folummodo 
confiflicre  ,  vc  fcnccncia  cxccucioni 
mandctur  :  cui  cum  facisfatfkum  fic 
pignorc  diflra£lo  ,  fiuc  crcditori  ipfi, 
fiuc  alij  addicatur ,  fublacum  pignus 
m.incc  j  quod  non  pro  iecuiitatc  ad- 
diftionis  ipfius  indu6lum  cft  ,  fcd 
dcmum  pro  cxccnrionc  fcnccnciar, 
quxvcndicis  pignonhus  finitaappa- 
recQuod  lccus  cll  in  tc  locaca.ac  pro 
fccuntarccoloni,  (cti  inquilini  cidcm 
oppigncrara;hic  cnim  ad  hncpignus 
confticuicur,  vt  condudor  dc  concra- 
dus  iuiplcmcnco  (ccurior  reddacur; 
vndc  ius  &:  cffcdus  pignoris,  ad  coiii 
ccmpus  in  concraftu  cxprcflum  poc- 
rigiturj  idcircoquc  rc  inccrimdiftra- 
fta,  virtus  pignotis  non  cxcinguuur, 
Acquc  ira.lcnccnciahacCjVcrior  appa- 
rcc,  fccundum  quam  amplianda  cric 
d.l.cmptorc  ,  vc  non  foliim  proccdac 
in  locacionc  fadla  parcium  conucn- 
cionc,(cd  cciam  in  iliaqua:fic  iudicis 
auihoricacc,&:  capsis  pignoribus  pro 
cxccutiunc  fentencia;. 

24.  Ampliacur  (ccundo  regula 
pra:di6ta,  vc  non  cantum  cmptor  cx» 
pcllcre  pofsic  condudlorem  durance 
locacionis  ccmporc  ,  fcd  &  pcrciperc 
fibi  valcac  pcndcnccs  fru^us  m  le 

cmpca, 
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cmpca  temporc  vendicionis,  camecd 
Goioni,  cui  ancc  vcndicioncm  rcs  lo- 
caca  fucrac ,  fumpcibus ,  &  indulhia 
nacifuilTcnc;  vtconcra  Bald  d.l.emp- 
corcm.num.^.vcrlicul.Scd  ponc.cra- 
dcnccm,frudus  illius  anni  in  quo  co- 
lonus  laborauit,  &  fumptus  fccic,  ad 
cum  pcrcincrc  dcbcrc,pcn(ionc  con- 
dudionis  ,  fucccnbri  foluta  ,  &  alios 
illum  fcqucntes ,  &  fccundum  hano 
fcncentiam  iudicatii  afrcrcntcs,  pro-> 
batBarbof.  noflerin  I.  Ci  filiofamil^. 
Hnal.num.ii.  &  30.  tT.foIut.  matrim. 
Pcregrin.  de  iur.  fifc.  libr.^.  titul.  4. 
nu.  33.  Eccd  ratio,  quia  fru^tus  pcn- 
dcnccs  venditione  rei  veniunt,  &:ad 
cmpcorcm  pcrtincnc  K  Iulianus.$.(i 
frudibus.  fF.  dead.  empc.  quem  cex. 
latc  cxplicac  Barbof.  in  l.diuorcio,  in 
princ.i  patc.  ex  num.79.  vcrficul.Ec 
c(l  aduertcndum  ,  cum  fequcntib.  ff. 
folut.  matrim.  £t  hxc  quidcm  con* 
clufio  dc  plano  proccdir,&  incer  om- 
ncscondac,  quando  res  vendica,non 
erac  locaca,  fcd  fru£bus  illius,ad  ven- 
ditorcm  pcrtincbanc :  fiuc,  quia  fru- 
^tus  pcndcntcs,  pars  rci  cfle  ccnfcn- 
tur,I.frui5tus  pcndcnccs.ff.de  rci  vcn- 
dicac.l.final.i^.fru^usaucem.fF.quxin 
fraud.  crcdicor.  tradic  Fabiart.  dc 
cmpcion.  &vcndic.  quasft.  6.  prinai- 
pali,  vcrficuI.Circaquincum  nu.  11. 
&cxplic.ic  Couar.lib.l.variar.cap.iy. 
num.  i.  fiuc,  quia  rcs  cum  fru(5tibus 
plus  valcc,  quam  illis  vacua,  d.^.fru- 
€t\is  aucom.i.in  Icgo  Falcidia.^»  ff.  ad 
Icg.Falcid.vade  vcndicionis  prctium, 
fru£tuum  cciam  refpcdu  conflicucil 
cenfccur.Quamracionc,vc  veriorem, 
priori  rcie^a,  ptobac  Barbof  pod  rc- 
lacos  ab  co  d.'l.  diuorcio ,  in  princip. 
a.parc.num  Si. 

t^.    Scd  &  looaci  fundi  fru^tu^'^ 
pcndcnccs  pcrtinenc  ad  cmpcorem; 
cciam  quoad  colonicam  porcioncm, 
ialuo  coloni  iurecontravenditorcnif 


qui  in  vcnditione  portioncm  iilius 
non  cxccpit ;  vt  cradit  lal.  in  1.  «.uirt 
filiofamd.num.pcnult.fT  dc  lcg  pnm. 
pofl  Roman.coni.jop.  &:  Socin  lun» 
lbi,num.74.&  fcquenti,  Barbof.  qui 
alios  rcfci  t ,  &:  hoc  infcrt  cx  ratipne 
prajccdcntcd.l.  diuoitio,  in  principi 
l  part,  num.  8i.  vcificul.Vltimo  in- 
fcrtur,fcquitur,&:  iudicatuni  ic.i,  adc- 
rit Vincent.  dc  Franch.dccif.j54.nu, 
I.  part.i.  Quod  fccundum  lal.  loco 
citato  in  num.fcqucnti,  vetficul.Ego 
crcdcrcm.limitatur,  vtnon  proccdac 
fcicntc  cmptorc  ,  fundum  coli  pcc 
partiarium  colonum,  vc  cuncportio 
fruftuum  ad  cum  Ipcdans  no  ccdaC 
cmpcori ,  quasi  rton  vidcatur  cmiflo 
nifi  ius  quod  vcnditorin  rc  habcbat, 
iuxta  l.qui  tabcrnas.fF.de cotrahcnd. 
cmpt.  QujE  laf.  limitatio  non  piaccC 
Socin.Iun.  d.l.cum  filiofamii.  nu.^y. 
&:  lofeph.  Ludouic.  dccif  Pcrufinl 
Sj.num.dccim.  qui  fcicntix,  &  igno- 
rancix  diflin^ionem  in  hoc  non  ad- 
tniccunc,  probantcs  ,fcmper  &  indi- 
ftinftccolonjcam  fruftuum  portionl 
cciam  cum  dommicali  adcmptorcnt 
pcrcincre  ;  quos  icquttur  Barbol.  d<, 
nutA^i.  vcrficul.  Scd  provcra,  8c  iit 
d.l.fi  filiofamil.^.final.num.3o.vcifiCi 
Ncquc  hacin  rccod.cicul.  Vinccnc. 
dcFranch.  d.dccif  554.nu.i4  vbi  ad- 
ucrtit ,  Ittcram  laf.  quatenus ,  diflin- 
dlioncm  prxdiftam  in  vcnditorc  po- 
nir>corruptam  cffc  ;  quasi  laf.d.iocoi 
in  empcore  loqui  voluiflcc  ,  circi 
qucm,  diflinftioncm  illiui  *  Doftor. 
prxdidti  non  probant  ,  qux  muitd 
minus  in  vcnditorc  aflcrcnda  efletjiti  7 
quo,tanqu^m  dcfa£lo  proptio  Igno-rV 
rantia  pra:di£ta  tolerabiiis  nonefTeCf.' 
ncc  vcrifimilis. 

Econtri  vcro,  colonicam  portio- 
ncmadcmptorcm  non  pcrtincrc,  fi- 
ueillc  fciuctitjfiucignofaacrif.agrum 
pcr  cobnum  coli,  probat  Percgrin*^ 
Og  4  ttt&/ 
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tra6t.de  iur.fifc  lib.  (J.titul.^.num.  Ji. 
&  de  fidcicommirt.  ariicul.4^.num. 
?i.vbi,  apud  (uos.hoc  ius  (cruari,ce- 
ftacur,&  lacc  comprobat Tcnaur. 
dccii  Pcdcmonr.  ^j.num  ^.vbiccia, 
dc  confuccudinc  ica  ,  ccdacur,  in  tota 
fcre  pacria  illa  Sabaudicnfi.fcnccntia- 
quc  lat  vlcra  quam  quod  iuichinde- 
tur  ,xquic.itc  habcre,aflcric.Cui  cgo 
quidcm  aflcncio  ,vcramquc  &xqui 
cxiftimo.  Eccnim  qui  (cicns ,  agium, 
nnnpcr  dommum  vcnditorcm  ,  fcd 
per  colf)niim  coli,  cum  cmic,  noncft 
crcdcndus,  frudus  pcndcnces.coloni 
(umptibus  ac  laborc  cxorcos  ,  &:  ad 
illiicx  coniradu  ancca  cum  domino 
gcfto  percincnccs  ,cmcre  vohnflc; 
alias  cnim  dolo  facere  vidcrctur ,  f  x 
quo  commodum  rcporcare  ncmo 
dcbec;  &  a:quicatirepugnat,cum  al- 
tcrius  ia£lura,  qucmqua  iocuplcc.iri. 
Qiio  circa  ,  in  (pccie  pixdi£ta  ,  non 
colonicafru6tuum  porcio,  fed  domi- 
nicalis  canrum  vendicionc  veniflb 
credetur ,  fccijndum  laf.  fentenciam 
d.l.cum  Hliofamil.num. final  adfin. 

Quamamplio  ,  vt  proccdat  non 
folum  in  colono  partiario ,  fed  cciam 
tn  fimplici ,  ad  quem  ex  locaj^nis 
eontradu  frudus  pr^dij  pcrcinercnc 
confticuca  domino  ccrca  pccunia: 
merccdc,feu  pcnfione  quia  &  in  illo 
eadem  milicac  ratio  re/pcdu  frudiiu 
omnium  ,  qujc  in  parciario,  rclpcdiu 
porcionis  ad  eum  fpcftantis  \-\xc 
auccm  intclligenda  func  in  frudibus 
ilhus  anni,  opcra  &  fumptibus  coloni 
in  pridio  natisiidque  camccfl  dc  pro- 
ximo  colligcndi  non  cflTcnt  ,  cum 
vendicio  cclebracur:  quanuishornm 
dcmum  qui  breui  func  colligendi, 
colonicam  potcioncm  cmpcori  non 
cedcre ,  probet  Gucierr.  Canonicar. 
Iih.  z.  c.  8.  num.  ^^.cum  Odauian, 
dccif.  Pedcmont.8i.num.io.  per  rc- 
gui.I.  pcouIc.if.de  miltcar.ceftamenc. 


iuSHt.  c>  im\  7.p» 

&ibi  in  numJequcnci ,  quod  attinw 
ad  friidus  de  proximo  non  colligen 
dos.ioium  ar^atempcorc  .Tdopcrar, 
&  (um^tus  folutinncm  quidem 
diflindi()  mihi  non  placet,  vt  illaquz 
fic  inct-r  cmpcorcm  fdcnccm,&  igno- 
rancem.pto  fru£kibus  naci.«  opcra,aut 
fumptibus  coloni  •  cuius  ad  primum 
mcmbrumracioncm  fcnpfimus. 

In  fccundo  auccm  ,  ncmpc,  cum 
empcor  ignorar  ,  fimdum  colipec 
colonum  ,  quod  in  dubio  pr^<u- 
mctur  ,  rcgul.  pi^fumicur  ,  dc  rc- 
gul.  iur.  Iibr.  6.  fruAus  omncs  ad 
illum  pcicinebunc  ,  quia  proptercos 
vcn*itrioni$  prcttij  crcuifle  ,crcdirur, 
iuxta  rniioncm  dequa  fup.qur  huia 
caliii  conucnit  ,  in  quo  fcntcnciam 
■h.inc  pcrargumenciim  a  (pcciali  pro- 
hac  tcx  m.l  final.vcrficul.Papinianns 
fF.dciur.fifc.  ccflac  vcro  pr.xdidaratio 
quando  cmptor  fciuicjquia  cunc,noa 
vidcrur  ,  maius  prcttum  dcdifl"e  pro- 
pcei  frudiii.quosad  alium  pcrcincrc, 
(cicbat ,  quosquc  fibi  vcnderc  ,nott 
liccrc  vcndirori,  fciic  dcbebat. 

16  Dubium  tcro  cft  in  cafuquo 
frudus  ad  emptotcni  pertinent  ,  an 
colonus  rcm  rctinere  pofsit,doncc 
fibi  Se  cxpcnfis  iilorum  caula  fadis 
facisfiac  ?  Ec  Socin.conf.  15.  num.  20. 
libr.i.  rclpondir,  poflc,  qucm  alij  fe- 
quuntur  citaci  pcr  Caualc.dccif.  44. 
num.46.  Guticrr.d.c.  8.num.6j.Bar- 
bofd.l. fi  filiofamil.  §.  final.  num.50. 
fFloluc.  matrim.  Ego  vcro  concratiu 
cenfeo,motus  eadcmilla«ratione,  qua 
probat  idcm  Barbofcum  relatis  ab 
co  d  I  diucrrio ,  in  pnncip.i.part.nu. 
81.  vr  frudus  pcndcntcs  pcrtincanc 
ad  cmptoic,cuius  latiocftlecundum 
cum  ,  quia  emptor  maius  prctium 
proptcr  illos  dcdiflTc  creditur-  qux 
ratioomnino  cuincic,  cum  adfruduu 
cxpcnfas  non  tcncri ,  idcircoqtic  iuro 
rcccntionis  aduersus  illum  ,  vci  non 

poflo 
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pofle  colonum  ,  pro  cxpcnfis  quas     fruftuum  tcmpus  cft  actcndcndum 

in  prxdio  ruftico;  &  in  vcbano ,  tcm-^ 
pnsame  vendiEioneini  decurfum, 
refiduam  poft  eailii.  Qoia  ver6m 
fiicccflrorcm  nngulatediconrra  colo- 
nam,  fcu  inquilinum  non  tranfica^io 
pcrfonalis  ad  pcnfioncm ,  vcl  cam  illi 
ccderc  cogccur  vcnditor  qui  locauc- 
tat  >vclcxadam  pcnfioncm  ilii  {ol- 
nere  qoatenus  ad  eom  perciner.  Et 
itareiblationem  iftam  t>robanrGbC 
&  BarcAe  communitcr  Scribent.tn.L 
lulianus.^  fi  frudibus.fF.de  aft.empc. 
fccundum  cam  intcHigcntcs  tcx.ibii 
Bart.  in.l.  final.^.  final  fT.dc  iur.fifc. 
communem  cradunc ,  &  fcquuntuc 
Couar.  lib.  t.var.  e.  \y  nom.).  H  4. 
Peregrin.d.traft.de  iuh(i(c.libw^ticoL 
4.no.34.&  requenti.  Caroc.de  locac. 
i. parttirul.de  penfioncrei  vfndira?, 
locatx,nu.i.&  ?.Gutierr.Canonicar. 
quxft  iib.i  .c*  33.a  num.  lo.cum  (e~ 
qoentib.BarboCd.I.diuortro  in  pria« 
cip.  2.parcnQin.9i.&  s^^.vbi  diffe- 
rentic  rarionem  inrer  penfionem 
dcbitam  ex  prdfdio  vrbano,  &  ruftico 
adducir,  quam  ctiam  tradidir  Couar. 
d  iium  5.&: .4.  Guticrr.d  c  5  j.num.i^. 
fccundum  quam ,  dtffercntta  magis 
confiftit  tofa^o  ,  quam  iO  iurc;nani 
iecandikm  ius « peofiones  debitf-tam 
cx  vrbano  ,qQim  ex  ruftico  pra:dio^ 
adeum  pertinent  ad  que  fni^lus  rei 
pertincnr  ,  iuxta  ccx.  in.l.  dcfunda 
ff  dc  vfufrudt.  qucm  vocat  infigncm 
Couar.d.  num.  j.vcrGc.Sed  hoc  fup- 


illc  non  debcc.  Nec  obftac ,  iucc  hoa 
receotionis  aliqoando  pro  expenfis 
poflevtieolonoiii  adnerstts  locatorei 
nam  incereos  oelebracos  eft  oontra- 

ftus,vndc  vtrinqucnafcicurobligatio, 
&  aftio  ;  nimirum  crgo,  fi  &  ha:c  rc* 
centtonis  cxccpcio  indo  orta  fubin- 
celKgacuc  ;  qux  concra  empcorcm 
ncfn  oompetic » ooilcra  qoemnoUum 
iosexconccafta  onm  prioredomino 
gefto  oompecic  eolono.faluo  illi  ma> 
ncnce  pro  eoqaodfua  inccrfit,  cdtra 
locatorem  ,  qui  in  venditione  quam 
fecic,  ius  coioninoa  ezcepic,  vcfup. 
di&umeft* 

a7  Alia  infpedio  eft  circ^  pen- 
fioncsiad  quas  ex  loeacionls  cotrafta 
cenecarpondudor:  tn  quaquasftione 
communitcr  diftinguitur  intcr  pen- 
fioncs  dcbitas  cx  pr.Tdio  vrbano, 
quod  naturalcs  fru^us  nonfcrc,& 
ex  prxdk)  cuftico,  in  quo  illi  nafcun- 
cur,  vt  priorecarutannipenfiodiui- 
dacurlnter  yenditorem»  U  emptore, 
icavtpacs  pcnfionis  debita  procaia 
temporis  clapfi  antc  vcnditioncm, 
pcrcineat  ad  vcnditorem  ,  pars  vcro 
cemporis  cxcurrentts  pofl  vcndi- 
tionem  celebratam  percioeat  ad  em* 
ptorem:  in  pofteriore  verd  cafii,pec- 
cepcoromfruduum  cempos  acicnda- 
cor,icavc  pcnfio  penineac  adillum 
ad  quem  fructus  pcrtinercnt.idcirco- 
quc.fj  poltfruttus  pcrccptos  vcditio 
fiat,  inccgrapcnfio  vcndicori  dcbcbi- 


cur «  G  vero  fiat  ance percepcionem  ^  pofico :  quia  ver6  nacurales  <ruAiisex 
ilIorom,qaiafiruftas  pendencesper-  'prsrdio  roftico  cerco  anni  rempore 


tinencademptorc,adeum  percinebic 
penfio  proillis  dcbica,quado  colono 
flarc  vclic ,  auc  teneacur.Ec  hxcqui- 
dem  rciolutio  procedit,  fiuc  pcnGo 
cfTrc  iam  iolucacempore  vendicionis, 
fiue  poft  eam  eelebratam  ,  U  poft 
colleDkos  fruAoStiUios  IbloendsEdies 
adaenifieci  femper  enim  perceptorfi 


perctpinnturvitlud  perceptionis  tcm' 
pus  actcndicur  ,  vc  fecundum  itlud^ 
pcnfio  pro  frudlibus dcbita  ,advrn. 
dito!cm,aut  cmprorcm  pcrrinfar; 
fcd  ptzdij  vrbant  frudus  ,  quoridie 
perctpiuncur  quotidiano  ipfius  vfu* 
inqoofrudusillius  edfiftunr,'iddrcd 
peuo  ex  illo  debiu,prorau  diuldiror 

incer 
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incer  venditorem  «  &emptorem » vc 
iu ,  reeundum  quod  fradusdecttc* 
tencis  anni  ad  ?nuinqucmque  pcr- 
'  tinenCtperrineac&pcnfio  ,  vc  cxpli- 
canc  Couar.  Gucierr  &  fiarbof.  vbi 
fup.  Vincenc.  dc  Franch.  dccif.  79. 
part.i.poflomncs  Caftiii.dc  vlutrudt. 
ia  viuhuduano  loquens,c.77.nu.a5. 

%%  In  eo  aacem  qui  &  mco  eroii^ 
fpeciale  eft>  vCt  ecfi  poft  ftuftus  colle- 
itoi  emptio  cclebr^r,  fed  ancedicm 
pcnfionis  folucnd^  ,  pcnfio  non  ad 
fi(cum,fcd  ad  cmpcorcm  pcrtmcac, 
vc  tradit  Bart  pcr  ccx.ibi  in.l.final. 
^  final.ff.dciur.fi(c.vbi,rattQncmcirc, 
ibcipfic ,  quia  iii  empcorem  fifci  >de 
neGC^tfate  tranficius  coloni  ,id  cft, 
qui  a  fiico  cmic.  tcnctur  (larc  colono 
iiliuj  ,  d.l.  final.  vcrficul.  Pjpinianus, 
tcadic  Ducn.  pluribus  citatis  rcgul. 
2,40.  Iimic.  8  &  quia  damnum  hoc 
fenctc.pcnfio  a  colono  debica ,  cuuis 
dies  venir  -poft  emprionem  faftam» 
illius  comodo  cedit  >  iuxta  reg.i.cum 
qui.fF.de  iureiur.  ica  Peregrin.d.lib«tf. 
ticul.4.numi 5(f.  Guticrr.d  c  3j  nu  ly. 
&  alij  Bartol.mtcllcdum  lcquentcs 
relati  a  Barhof  d.z.  parc.  1.  dtuuriio, 
num.90.qu1  camcn  ab  hac  feocencia, 
inceileisbi  dtftencit ,  quo  ,  flealijs 
exploiis.ccx.in.d.^.fina^incclligiccum 
Cuman  d.l.final.nu.i  &  Couar  d.hb. 
i.G.iy  num^.  vctficul  Quin  &:  illud, 
Lafartc  dc  dccima  vcndicionis  o.iy. 
nu.^o.qutioKiligunt  cex.in.d^.final. 
ex  eo  prboedere ,  quia  fundus  i  fifco 
Tendicus  duplices  fcoftitt  ^rebac» 
-•cidos>feiiiccc,  fle  li<|aidoti8e  locactts 
fuerac  penfione  vna  pro  vtrifque 
folucnda  poft  pcrccpcioncm  omntu; 
vnde  ,  quia  vcnditio  ibi  cclcbrata 
proponicyr  poft  aridos  colle6los ,  & 

P;G,oUedionemliquidor6,nempet 
mefTemiancevindemiam,  penfio 
|>ertinec  ad  cmptortm:*&  in  hoo 
Q>ecialitas  coofiftic ,  qu^d  oo  caLC^m 


pcnfio  dcbica  pro  raca  fr4iA«lQm^ 
[iquidorttm»(ed  eiSim  proramc^-  . 
dorom  qai  iam  cempore  vencUciofUS 
perccpti  erant>  adempcoi£  pcrttneci 

fpccialitatis  autem  rationcm  in  eo 
ponunr ,  quia  flfci  emptor ,  colono 
ftare  tenctur,  rcipcdu  pcrcipicndoril 
fru£luum  ,  idque  pciuiicgio  fifci ,  oe 
ali^  cotono  teneKnir>qn6doiM 
non  licuiflet  ,dl.final.verfieQL  Papi- 
'  nianoS|qttamracionem  ceftare»in^« 
unc,  quando  poft  fru£^us  omnes  pcr- 
ccptos  venditio  celcbrata futfter^cijm 
tunc  in  expuifionc  nullum  colono 
damnu  inferatur  ,  nulluquc  vertatuc 
incereiTe  illius  ,cuitts  caufa  aduerstis 
fifcum  cxperiri  pofsic.  Vhde  coll  gic 
Batbof.  d.num.  90.  U.  91.  quod ,  fiin 
fpccic  d.^  final.ctiam  frudus  liquidi 
clicnc  lam  perccptt  tcmporc  vcndi- 
tionis,  auc  fundus  illc  (olos  aruios 
ferrecqui  iam  percepci  ptoponuntur, 
penfio  poft  foluenda  ad  evpcotem 
non  percinerec,  fed  (eroarecur  rcgola 
d.l.defunAa ,  com  commoni ,  de  qua 
fup. 

In  emptorc  autcm  priiiati,  rcrcnro 
ihcmacc  d.^  final.dncnJum  cft.pcn- 
fionem  diuididebcrontct  vcnditotc, 
&  empror^,  pro  rata  frudufi  acidoru« 
&  liquidorum  ,tuxca  refolucionem 
cradicam  pcrSalycin  l.fru£(uscol.&. 
ad  fin.C.dc  ad.empc  &  in  l.lulianus 
§  fi  fiuftibus, num.y.cod  titul  qucm 
fcquicur  Pcregrin.cum  rciatis  abco 
d.Cicul.4.num.  j^.in  fin.Barbof.d.nu. 
'  ^t.  verficul.  Conftat  eciam.  Quod 
procedic  (ccondiim  rrgvlam  prsBdi- 
dam,  accommunem  fcnccnciam.At- 
quch.Tc  quarinhoc, &  pr^cedccibus 
articulis  ada  funt  ,  pro  gcncralibus 
contcii^uum  d:tfcrcnci|s  (eudiuifio- 
nibtts  nunc  fatis  finc.  Ec  dc  quibuf- 
dam  claofohs  qca;  oninibuscomma- 
nes  fonc  fequens  £ttcaQacas. 

CLAV- 
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6. 


7' 


LdufuU  deffJitnrU  fre- 
qwns  tli  Mfud  nos ,  ^r<e- 
fertimin  puhlicis  firiptu- 
rist  non  tdmen  notmj 
tdijcere  enm  debent ,  nifi 
de  ilU  Jpecidliter  4  eontrahentihus 
rcgati.  lure  iMlida  ejl^&  ^rtxi  re- 
ceptd  i  vt  odio/i  tauen  firin}  acci- 
pienda  ejltnu.z, 

Omijfd  c/aufuU  depoftti  nen  auditur 
fars  contra  contra3um,necex  nulli- 
tatis  caMfa,pratextu  'vfurdiOut  enof" 
mipma  Uftonis  i  nifi  cumfcriptura 
ipfa  de  nuUitate  conflat. 
LMinor,  dr  etiam  is  qui  intra  tem- 
pus  fetendsrejlitutionis  eff,omiJJa 
depojiti  cUufuU,aduerfus  contra£ium 
ex  capite  reflitutionis  audtri  debet, 
Filius  hares  patris  contrd  contraiJS 
4  patre  gejlum  quo  fe  in  Uiiitima ' 
Uifum  proponit,  omifia  cUufuU  audi' 
tur. 

CUufuU  depofttaria  nonobjlantepo' 
teftpars  in  executione  JententiadU' 
diriUgitimas  aliks  exceptiones  pro- 
ponens.  Etadditur  cafus  in  quo  & 
foft  executionem  finitam  audtripo^ 
tefi. 

Pauper  qui  non  hahet  in  bonis  vnde 
cUiifuU  depofitarU  fatisfacere  fofitt, 
ilUnen  Itgatur. 

Jncarceratuf  fro  debito  ciuiiiconue- 
niri  nequit  fecundum  Bart.  fenten- 
tiam  efuam  fectUaefi  Ord.  noflrad. 
num.y.in  verfu.Huic  enim. 
Si  fs  apud  (juem  ex  fa£ii  conuentio' 
ne  deponendd pecunia,aut  res  eji,de' 
terioris  fofea  conditmis  efficidtufi 


itd  vt  ad  reddendum  depofituni 
idoneus  non  exifiimetur,  deponendi 
faiium  non  itgabit  nifi  idonea  dt 
reddendo  prefttta  cautione. 
Debitorqui  polf  contrafium  dete» 
rioris  condttionis  ejficitur  ,  quia  ad 
inopiam  vergit,  vel  de  fuga  fufpenus 
eH,ftue  hoc  cuipa  illius  accidijfet,ftui 
non,ad fatisdandum  compelli  potefit 
ibiyin  verfic  Hacfententia,  &  verftc% 
^liipdfani. 

10.  K^gitur  de  Regio  refcripto ,  fupef 
cUufiilam  depofitariam  Uto,  quo  cd^ 
tinetur,ne  tabelitones  eam  apponani 
ntfi  de  partium  confenju  eiufderri 
fcriptura  teHibuiprobando 

tl.  Secunditm  Regium  refiriptum  nort 
Vdlet  cUufula  vltra  quantttatem  re- 
ceptamab  eotjuifeiiU  fuminiftt^df* 
nihii  interefi,contra£ius  tempore  re- 
cepijfe,an  pofiea. 

11.  Declaratur  idem  refcriftum  eirck 
validttatem  claufula  ad  contra^us 
UcdtionistC^  conduHionis. 

ty  Probatur,  refcriftum,  infartequd 
iuris  corre^orium  efi  ,  etiam  in  fri- 
uatis  firifturis  Ucum  habere,  &  if^ 
conuentionthus  fin\  fcriptura  cele- 
bratts,  quam$is  in  fubiicif  foltim  l4- 
quatur. 

• 

C  A  P.  XlIL 

De  claufulis  ordinarijsf 
Gontraduum. 
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De  claufuU  depQjiaria.  \ 

fS^fPSS!  ^^^^  Jlaui^lai 
'i  ^^^^^  contradibus 
■    ^^EB  (criptura  cclcbrarisfrc- 

Vm^KUB  qucncer  a  Noftiaiibus 
apponuntut  >  vna  cft  > 
<|ua  part!  comnaontn^m  ipruoi> 
aiic  obltgacionem  tn  ep'eoncencam 
exoiipiendi  pr«elo<litDtsdicuidone« 
ecrca  pecuniarum  fumma  apudcon- 
trahcntcm  altcrum  dcponac.  Cuius 
clau(ul.T  vius ,  adeo  iam  in  Rcgno 
floftto  pcrcrcbuit ,  vt  nullus  fcic 
cclebrecur  obncradus  pr^Efercimpii- 
blicp  inllroment«>>^  1n  <)iitoilk  non 
nperiacur.  Non  taincn  rabcUioncs 
«S.  pro  vfu&confuetudmc  fcriptnris 
<ui<  infcrerc  dcbenr  nifiapartibus 
mgati ,  vc  admonct  Cabcd.  noftcr 
dccil.jy.num.  i.tom.i.  Eftcnim  clau- 
'foUifta,  prziudicijmagni,pcr  quamt 
tioo  ran^  cocniec»n  ioft«  de^onis 
^culcas  parciauferacur  deponeren6 
valencf;  idcirco  nori  dcbcnc  cam  no- 
tarij  adijcerc  ,  nifi  fpcGialitcr  dcca 
rogcntur,  ncc  fatis  crit  a  contrahcn- 
cibus  gencraUtcr  dici,  vc  omncsinfc- 
tant  ctftiblar  qoibiis  oomrados 
«blfgationes  In  eo  conteniz  >  firmio- 
)tcs  &  (ccuriorcs  cxt(Hfci^aam  claorola' 
przdi£la  ad  vahditatem  oontra£tus 
non  pcrtinct,qui,  Ci  nullus  eft,  illa  nd 
eorroboratur  •  5i:  magni  quidem  praB- 
iudicij  efti  vt  diximus,  vt  non,  mfi  cx 
Ipeciali  ip  eam  partiom  eonlienfii,' 
KCibi  debeiitt<|(Ui  (thpct  intemenifle 
prasfumitur  fiuaexpreflbstfioe  tacitos 
in  claufulas  &:  rcnuntiacioncs  in  fcri- 
•pcuraconccncas  ,  vc  cradic  Couac.lib. 
A.variar.c.4.nu.4.vctfic.Quinc6. 

X,  Haae  autem  «iauTulam  iure 


valcrCyiatcr  omnes  cQnftat,quialcgi- 
tima  partiu  conucncionc  luftinccur» 
quam,iuris  rcgula,  fcruari,poftular:& 
icacr^dunc  Barboi.in.l.aha  ^.cl^gacer» 
hum.47(Vh  princip.  ff.ibloc.macriait 
vbi  ad  idcixi  cicat  Alcin.l.nemo  po« 
left,iit)m  /t.ff.  dc  lcgat.i.&  Gamuie^ 
cif  36^.  qui  in  fin.ibi  dc  ftylo,  &  con- 
fuccudinc  tcftatur ,  qua  claufula  hxa 
rccipicur  1  Aluar.  Valafc.  qui  ccianii 
conluccudine  &  piaxi  reccpcam 
«flecit ,  ^uanois  pacs  conicaftom,  ?c 
VfiiraHom'1  tat'aU^s  Veprobrom  im- 
pugnaro  'edntendarvc0nfutc.S5.no. 
final.  tom.  I.  Thom.  Vatafe.  allcgat. 
100  num.  I.  Cabcd.  d.dccif.  }7»num. 
z.Vbi  tamcn  lcgc  lacaclaufulamhaa 
rclcgari  dcbcrc,ccnfcri  xjuiay  ccfi  pcGL 
eam  protelandae  tftf»  e«\siifio  ampo- 
tetur  >  vc  aifleronY  Gam.  &  V^Blafe. 
prior.tanien  noo  Mt6  multis  paope- 
ribiis  dcponere  non  valentibus,iuftx 
dcfcnfibnfs  facultaicm  adimct)  vndd 
in  aliquibuscafibus  claufulapr^dida» 
vt  cxorbitans ,  non  ccit  feruaDda , 
SM&i  accipienib  erit>  vc  ibld.  per 
eom  mim.penolt.in'fio.tt  cafbsaliol 
'Hddocicnouifsimc  Phasbus  decifion. 
u.cx  hum.3.  fiifiusMendcs  a  Caftr.. 
in  praxi  Lu(Ican.iib.}.  cap.  11.^4.  cx 
num.Jt. "        ^  V-  V  ** 
3.    Ego  quidem  •  itlis  aiTcfitior, 
qoacenos  damblamliahcyc  odfofam 
reputanc  ex  tatiohi  pi!sdiAa,.;jdcic.  , 
c6quc  ftrifta  interptctacioiieforcac- 
cipiendiim  Genfcntiyctuntamen  dif- 
fcntio  a  Cabed.  quatenus,  ctfi  dubi> 
tans,  fentit  contia  Valafc.  parteni, 
abfquc  dcjpofitioneconuenta*dcbcje 
iodiriiljtooneinenormfilsimarii  alle* 

gihtem^nam  Koceflecjpalamdclao* 
Isp  contrairccmiis  oludeDdckditos 
non  raio  nccdifficultcr  hincpaicrct} 
quarcfi  claufula,iufta  cft,  &  Iicita,vt 
Cabcd.  agnofcit ,  non  ita  dc  facili 
euercendaeft:  fcd  magis  cum  Valafc. 
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dnm  erit  >  oon  ctcMe  p«rcea    tm^  ctfi  mmipr  laerojn.^irijoctet  in 

eoottaftu^&ciaurulapr^diaa.nihilix. 
minus  reftitucionis  aiixilio  frullratui 
mancac  rcfpedu  claululx,ci]i  farisfa- 
ccrc  cogitur  antcquam  audiatur.NeC 
pbftac,/!  dicatuc  ,  ncc  contra  ptinci* 
palenegotioin  mtnorctii  icAitiiuni^ 
condico  prius  dc  izfione.Ver&in.^ 
fciendum.l.quod  H  minQr.j^.no  icm« 
pcr.tF.dc  minonh.  I  nam  poncaquim. 

minor.fF.dc  iurciur.  Reipondccuc 
enim  prim6„,«||t9d  hoc  cdqpod  mi- 
iioriatendit,nempc,dccer^,^.ja;rui;i^ 
fuiife  in  claufiila  przdiAatVta^erfiif 
eam  rcflicuacur,  quod  venit.in  cofc' 
qucnciam  larHonis  c6traduS|  vndca4 
id  admicci  dcbcc  anccquam  claufula^ 
implcmcncum  &cfrc£lus  (equacur,n(» 
aiias  aducrlus  cam  (cflicucio^dencgc. 
car*qQantumuis  lc(bm(e  praDct.,D^ 
iqde  rerpddetttr,.qQdd  in  ijs  qu^ 
turafua,&apparcntcr  nociua  runt,o4 
requiricur  alia  ixfionis  probacio  vC 
mtnor  reflicuatur,  vt  pura,  G  pro  alio 
fidciufsic.hoccnim  ipio  IxfusinicIIi- 
^icur,  &  rellitui^icbcc  abiqueproba" 
cione  aUa,traduntBald.&  alij  io  l.i.ff» 
de  minorib.  Cald.in  l.fi  curatorem* 
vcEb.ruafadIitacc,nu.a.&  latitttQ.a^. 
cum  fcqucntib.  C.dc  in  intcgr.rcftit. 
vbi  alia  adductc  cxcmpla  }  quibus  e(l 
addcndu  hocquoddicimus,  dc  clau- 
ruladcponcaria^eftcniaficlaufuiah^Cf 
nacora  fQa,&  apparenter  npxia  > 
pfopter  impcdimemfi  quod  pcatftaC» 
ne  parsaudiatQtancequifiii^deponac* 
qu.im  proptcr  pcriculum  recuperail» 
dac  pccunia:  depofirar  poft  caufarvi- 
(ftoriam-,  &  icacircaillam  in  caufa  mi« 
noris  iudicacu  inSenatu  fuifTc ,  ccfla* 
cur  amicos  nofter  Melchior  Ph^bua 
eandem  fccutus  fententtam  d.  dcciC 
u.nu.tf  &  probat  amicus  item,&  ftn* 
dioru  focius  m  Salmanticenfi  Gvm- 
nafio  Em.4nucl  Mcnd.aCallr,  loco 
rup.citatonum.49. 
5*  XcsciQt  cafiis  eft^.c^m  Jfiltut 
.  Hli  agccq 


ea.fpreta  auditi  »tametfi  de  nuUitace 

concradus  agere  intcndac  ,  fiuc  cx 
vfuras  caura,auc  Ixdonis  cnormi(si- 
mx,  iiuc  cx  alia  ,  prxcecquam  vbt  de 
nullitace  co  ntradfcus  ex  (cripcura  ipfa 
«onftitcric  )  quo  cafa  .pars  audiecuc 
o  mifla  claufula ,  quc  cum  acceflbria 
fibad  contraftum  ,  illo  non  vatcnte 
irricamanet,  &  ica  ,  &  bcnc  ,  in  hac 
fpccic  probac  Valafc.  &  iudtcacura 
rcferc  d.con(.8f  Qurn  final.infia.de 

3Q0  etiam  oculatus  eft  ceftis  Cabed* 
.decif.}^.  Dam.4.  9l  poft  eos  Pb«b. 
did.  dccif.  II.  num.  7.  &  feqttitor. 
alcer  Valafc.d.aUegat.  too.  num.  1.  in 
fin.etfi  Mcnd.a  Cadr.  d.  ^.4.  nu.44. 
Cabcd.  fccucus  tencac,  lacfioncenor- 
mifsimam  allcganccm  audiri  dcbcrc, 
vbi  de  fententijs  Senatus  pto  hao 
parteteftacar,^  a4  trfiine  cafum  idem 
probac  Ibid.namw^o.  8t,quod  magis 
eft ,  hoc  etiam  extendit  ad  caium 
cnormis  lacGonis.vc  deponcndi  ciau- 
iula  non  obdance  audicndus  fic  ad 
rciciiioncm  concra^us  cxoipi^ns  de 
cemedio  l«t*CydeceicifuieTO.9!BRilit« 
Quia  veri6fClaafalam,dixifVC  odiofiim 
forehabendam»8e  ftridc  idcirco  ac- 
cipi  dcbere  ,  przter  cafum  proxim^ 
dtdum  cucnire  ali)  pofluDt,  in  qui- 
bus,  iliaomiila.pars  audictur. 

4.  Igicui  ,  prasccullu,  quiprimus 
cftiio  quo  Hoftrates  connMtiQnt,  fe« 
candut  oafaserit,  GadsQtiitts  contr»- 
dum,  ex  capite  minoris  asuds ,  refti* 
tutionisauxilio  agatureric  enim  pars 
audiendn  abfquc  co  quod  deponac, 
cum  re(hcucionis  auxilium  quo  coci^a 
contraftum  niticur ,  eciam  ad  depo- 
nendi  claofulam  ponigacur  }  ,  fi 
proptec  eam»iiitnoc«4eueonftittttus 
iocraccmpota  refticutionis  peccnda:, 
nonauJirecur  nifi  dcpoftcione  fada, 
i'equcrctur,rcftitutionis  auxiliu.qiiod 
copccitconcra  piincipalc  ncgoiium, 

noQ  Gompccete  conct^  aoae^oriumi 
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agere  intendic  aduersiis  contra^lum 
patrisquofo  inlcgiciraa  Ixfum  pro- 
ponit;na,ctfi  hircs  patris  (\t,tc  clau- 
fulapraediftacStra  hacrcdcs  tranfcat) 
vc  tradic  Gam  d.dccif.j^ 9.vbi  iudica- 
lum  rcfcrc,  Thom.  Valafc.  d.allcgac. 
loo.nu.i.Mcnd.d. cap.ii.  nu.ji.  hoc 
camen  caru.cric  filius  hircs  patris  au- 
dicndus  claufula  omina,  quia  fi  illi 
tanquam  patrishxrcsparcrc  tcncrc- 
tur  lcgitimae  fibi  dcbirjc  causa  agcns, 
cuenirct,qu6d  non  paruum  ncc  con- 
icmncndum  in  illa  patcrctur  giaua- 
rocn.contra  l.quoniam  in  prionbus 
C-dc  inoffic.tcftamcnt.facilcque  pa- 
rcntcs  cotradibus  fuis,aut  inoffieio- 
fis  dotibu5,filiosalio5  portioncdcbita 
fraudarcpofTcnt.adieftain  contradi- 
bus  claulula  dcncgada:  audicncia:  ad- 
uerfus  cos  abfquc  dcpofitionc  pccu- 
niarum  multarum  ,  qaaru  dcpofitio, 
vcl  magnum  filijs  atfcrrct  incomo- 
dum.vcl  etiam  impofsibilis  illis  cfTct. 
Quarc  prxdifta:  claufulae  obftaculo 
impediri  no  dcbcnt,  legitimx  fibi  dc- 
bitx  caufam  agere  proponcntcs.  £c 
ita  in  caufagrauaminisa  iudiceinfc» 
riori  qui  cotrarium  decrcucrat,iudi- 
catum  nupcr  in  Scnatu  fuit;&  in  fitio 
aducrfus  inofficiosa  dotc  a  patrc  gc- 
ncro  fa£ta  probat  Mcd.d.n.ji.ad  fin. 

6.  Quartus  cft  in  cxccutionc  fcn- 
tencix,in  qua,n6  obdantc  claufuia  in 
inflrumenco  obligacionis  contcnta, 
oppofitis  cxccptionibus  quactcporo 
cxccutionis  fccundfim  lcgcs  opponi 
ponunr,&  datis  pignoribusin  forma 
!cgis,vt  fcntcntiacjfccutioni  mande- 
cur,pars  audictur.Ncc  obftabic  regula 
I.aliam,  in  fin  ft.dc  nouat.  fccundiim 
quam.no  dcbct  ficri  dctcrior  codicio 
crcditoris  poft  caufam  in  iudiciude- 
dudam ;  quia  tunc  iam  non  agitur  cx 
priftina  obligarionc,  cui  claululadc- 
poncndi  adicda  fuicfcd  cxfentcntia 
qu.-cadioncm  in  fadu  pra:ftat.  Etita 
unct  Cabcd.  &  non  lcmcl  ceafuillc 


Senacum,aic  d.  dccif^  j^.num.  j,  quem 
refcrc  &fcquicur  Mcnd.d.c.ii.n.^S. 
&  confequcnccr  fubdit  Cabcd.  quod 
ad  euadcndas  has  dccifioncs  Scnacus, 
valc€  claufula.nc  in  execucioncquo- 
que  fcntctix  pars  audiacurabfqucco 
qudd  dcponar.  Egoaddo,  quod  hoo 
cafu,condcmnatu$.poft  fcntcci^cxe- 
cutionem  finita  audiri  debcbiclcgi(i<* 
mas  alias  exceptiones  allcgans,  quz, 
inqua,  cxecutionc  currentc  allegari 
iude  potuiiTent.Nec  ob(labit|Clapsu 
cfTe  tcpus,incraquod,  conrra  execu* 
cioncm  (cncencix  » fecundum  legem 
excipi  poterac;  quod  ccpu5,apud  nos 
fcxdicru  fpacio  ccrminacur  a  diecap- 
torum  pignorum,ex  Ord.  Iib.3.  citui. 
87. in  princ.  nam,  hocraltem  mifcco 
rco  &  fcntcntia  condcmnato  ,  qui 
claufula  impedituscxcipcre  non  po- 
tuit  intra  legale  tempus,condonandu 
eric,  vccanqu4m  impcdico  illud  non 
currcrcc ,  fcd  currcre  incipiac  a  die 
execucionis  peraftx.Ex  quoapparcc, 
hocnos  in  illo  demum  incciligcre, 
qucm,conflicerit,  claufula;  parcte  no 
potut(re  pro  rci  familiaris  inopia. 

7.  Quintuscafus  fubindc  infer- 
turin  paupeiis  pcrfona,  qui,cumn6 
babeac  vndc  dcponat,cxcusadus  crir> 
tanquam  legitime)fcu  ncccflatioim- 
pedicus.  Et  quidcm,impcdimcntum 
hoc,conftat,maius  cHc  illo,  quod  pa- 
titur  in  carccrc  dctentus }  cum  is  ad 
iudicium  pro  ciuili  caufa  vocatus,ctfi 
pcr  fc  copaicrc,  &  audiri  coraiudice 
non  valcat,per  idoncos  procuiatorcs 
faccrc  hoc  pofsit ;  at  vcto  prxdidae 
claufulx  vinculo  alligatus,ncc  pcr  fe, 
nec  pcr  aliu  .ludiri  in  iudicto  potcft, 
doncc  illi  fatisfaciar;vnde,fieiufmodi 
per^cna  fit,  quam,  conftct ,  non  ha- 
bcrcin  bonis  vndcilli  fatisfacere  pof« 
fic,  cur  propcer  maius,  &  vrgentius 
impcdimcntum quo  laborat,n6  gau- 
dcbic  bcneficio  ,  quod  carccrato» 
nooiMai^e  impcdico>  cooceditur  > 
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in  carceribus  cfl:»lis  noiia  «ttm  to  ^ 

caula  oiuili  inftitui  nequeac »  &  pro- 
cefTus  cum  eo  ag^itacus  iudicc  (cicnce, 
nuliuscfl  ip(o  iurc>  aliasrefticucionis 
opoex  alaafula  generalt  rcfcindecurt 
fiMand&m  Bac»l.  Iencentiam'in1.x« 
in  fin.lf.de  in  ias  vocand.  quam  am- 
Iplexata  cftOrd.  Boftralib.).ticol.p.^ 
penutc.  licec  alij  contracencanciimo 
quodcarccrc  decencus,  perprocura- 
torcm  comparere  teneacuc  >  iiadfit 
procuracoris  copia,quos  reFert,8t  fe* 
qnifac  laCdJ;!;  ini.decim.  Hi  ppol  y  c 
inpraft.f  atcingamf  na.io.  vbt  com- 
mnnem  dtcit}Citantqu^  prohac  iea- 
centia  Barc.  vt  (ibi  contrarium  tn  I.  is 
qui  rcusjcol.vlc.  pcr  gloir.final.  ibi  ia 
fin.ft  dc  publ.iudic.vbt  tamcn  fecun- 
diim  Utetam  iibri  met  Barc.  hocnon 
deceraiinat^ecvceonquefittillios  fen- 
tentiam  in  cL  l.  %.  in  fin.  nos  ex  ioro 

.noXkso  Regio  illam  expccisi  appto* 
bance,tencrc  debemusi 

Ex  qua  adcafum  prjefcntem  colli- 
gimusargumencum  non  lcuc  quidc; 
quod  &ftancec6tcatta  fentenciaYr* 
gereti  fiquidemt  fletMundtkmcam» 
carcecatus  cttatns  qoi  pioearacoti» 

'  fittoltacem  non  habet,pcr  qu6  com- 
parerc,&  audiri  po(sic,  excufatur,  fe- 
cundiim  Paul.  in  d.l.  t.  &alibi  .qui 
hoc  cafu.Barc.ibi  renceociam  accipic» 
Aret.  con(!  i)i.  Confiilci6ime  Do- 
tmoe,nu.i.  vt  per  laCflt  Htppoly  tvbi 
/up.  qoa  qaidem  fiwoteatcm  compa- 
rendipcr  procuracoremadimicclau- 
fiiladeponcndi,  doncc  illi  parcacun 
vnde  u  illi  iniundba  apparcat,  cuiipa- 
i«re>impo(sibilc  fic>  pro  lcgicime  ao 
«coeflati6  inipcdico  hcbendoscri^ 
vcaot  comillolisiionagitetardooee 
cd  pinguiorcm  deueniac  forcunam, 
Aur  clauiulac  prasdidxobflaculum  illi 
ielaxccur,{i  hoc  aducrfarius  malic. 
fV  S.   £c  hxQ  quidcm  icnLcnua  fa> 


claufulac  Hbi  impdfaitft£po*ec6ntra^ 
l6h)s  habebat,vndeilli  facisfiiccrepoio 
fcc,  &  poftca  forcuicis  cafibus  incidiC 
in  paupcrtaccm,  ita  vc  cducncam  pc-^ 
cunia  dcponcre  nd  valcacrhuiccnioi 
fortuici  cafus  §  qoibos  dcpoiicndi  fa- 
coImic  canlit,  nbnctontiMpOtandiA 
nccdcponendi  claufula  cui  fefubdi-- 
dic,illis  fuccedcncibus  eft  intelligeda^ 
tum,quiagcncralc  cfl.vc  forcuiti  ca-^ 
fus,  rcnunciacionc  ooru  non  inccruo.' 
niente,  non  veniant  in  conrradhbuSi 
L  qux  fortoitis.C.  de  pignorat  ads* 
tom,quia*fi  deponendiconocntion^ 
io  hoc  etiam  cafo,  quo  eam  in^plcre^ 
impofsibile  fic  promi(rori,incellcdan& 
dicimus,  vtique,  dc  re  impofsibili  fa- 
£taapparcbicicx  quo,eacn  no  valcre^ 
apparebic,  1.  impofsibiliG.Ede  teguL 
iUr.regilt.nemo  poteftadimpofsirac^ 
Cod.titul«lib.tf.»cit  qdod  dixic  Bald» 
in  c^querelam ,  «leiurcior.  &  Butr.  ia 
c.fignificanrccol.i  de  pignorib.quos 
fequicur  Hippoiyc.  in  rubr.  dcnde- 
iulior.nu.  1 5 1{.ticmpc,qu6d  (i  cmphy- 
ceoca  propccr  inopiamnS  poteft  fol* 
ttcre  canonem,o6  cadit  in  comifium.. 

Bxquibus  ienCcntiamhaDcccncn«( 
dam  ccnfco,  quam  icquitas  valdeco-« 
mendac ,  vt  in  dubio  amplcftenda  fic^ 
non  folurain  hacipccicibrtuitoruni 
cafuum  poftca  concingcncium  ,  fcd 
aciam,cdmpromiflbit  temporecoii<- 
traftos  paupcr  itacrat,vtTebas  dcfta«* 
dbos  dcponendifiicaliatecarcrec;n2l 
fi  in  code  ft:acu  pcrmancat,  no  ofcrta* 
bic  illt  paftu  ,  quominus  audiacur,  (o- 
cus  fi  ad  pinguiorcm  deucniac  forcu- 
nam.  Pro  quo  vlcra  priedi£ta,pondc 
raodaeft  lex  Regi^noftra  lib.4.ticoL 
7».  qac  pro  nullo  dccernicpaftum» 
qoo  citatio  ,  ac  defenfionis  facul-*. 
tas  rcnunciatur  ;  porr6 ,  qui  parif- 
citur  cum  claufula  dcncgandx  fibi 
audtcncix  donc c  dcponac  quod  de-* 
Hha  ponct^ 


ponero  non  valcc ,  per  indireftaoiy    icfficicur  dctcrioris  «ondicionis/cd 


defenfionis  iuri  fibi  compecentire- 
nunciac,aocicacioois  vim,  &  cfFcdlum 
tollitiquo,  ctfi  dcmus  /vcrbis  lcgis 
non  concrairi,  mens  ramen  illius  ac 
fgtio  fini^^ubiolaBderecur»  fi  in  pro- 
pofiio  oiiilii  tale  pa£kum  valerec. 
.9  Sex^us  oalus  eft>  ct^m  ille  apud 
queex  padi  conuencionc  deponeda 
pccunia  crac,  poft  corradum  dcccrio- 
xis  codictoniscticdus  c(^,ica  vcadrcd* 
dendu  dcpoHcu,  quando  itadccernac 
t|idex>n6  rcputecuc  idoneo$»vc  ccpore 
oootcaftus  erac;  hpfi  enim  cafu  non 
poteric  oppoQei^depado  dcpo  n  cdi, 
COncra  aJccrumaducrsu';  concradum 
audtri  volcnccm  abfquc  co  quod 
dcponac  •,  cum  ,  qui  pcncs  alium  dc- 
poncre  promictic,  penesquem.rebus 
bo  ftancibcls!».depolicttni  cnte  fierec. 
j)on  iniilligacur ,  eidcm  fe  pa^lo  fub-- 
iecifl*e ,  condicione  illiusin  dcccrius 
nnucaca.  Quarc  in  hac  fpeciepa^lum 
de  deponcndo  non  ligabic  ,ni(i  prae- 
ftica  ab  eo  »qui  dcpofitum  praECendiC» 
caucionc  idonea  de  itto  leddeado, 
teddi  debere,iadioe  decemcme. 
.  Hcefentcntia  probacur  argumcto 
cius  quod  craduc  comuniccr  Oo£tor. 
indebicore  in  die,qui  pod  concra^lii 
dctcrioris  conditionis  cffcilus  cft  , 
quia  ad  ino|yam  vergic  :  is  enim  pro 
debiti  feMticaseiqoain  tempore  eon- 
traftosvnvHitptomifit»  propcer  muta* 
cam  ddaceps  in  dcccrius  condicion^ 
compclli  pocefl  ad  facifdacioncm 
prxll^ndam  ,  vt  pcr  Do6^or.  in  l.in 
omnibu5.if.de  iudio.cradic  Marancb. 
de  ocd.iudic.^.parc.cicuLde  (acifda- 
tione,num.ta.vbi  ad  faoccicat  Alex. 
in  l.fi  finica.$..elegancer  ff.  do  damn. 
iofcd.  qui  ibi  nu.  i^.loquitor-de  ruf- 
pcdodc  fuga,  Angclum  itemcicat,& 
Dodor.  in  d.l.  in  omnibus  ,  pcricx. 
ibi.Scd  ncc  Angel.ibi  loquicur  in  de- 
bicorc  qui  vcrgic  ad  inopiam  ex  quo 


eo  qui  culpa  (ua  incipir  efTcdc  iugz 
iufpcduS}&  fccus,  inquic,  liablquc 
culpa;idem  ibi  ccnct  Paui.nu.z.in  iin* 
Iacobin.de  iando  Georg.nu.4. 

Qood  fiin^  ▼ecbficgoiioD  probo» 
na  fi  de  fuga  fufpedus  eft » fiue  cbIm 
fua,  fiucabfqoe  eain  hanc  inddiflec 
fufpicionem,  ad  facisdacionem  prar- 
ftandam  cogcndus  cric  eciam  captura 
pcrion£,vcciare(cncitGloflacclcbris 
in.l.(i  fideiuiTor.  $.vlcim.vccb.oificiil( 
fTquifttird.  cogac.&  pafsimOoAoik 
obieruanc',  qui  nondiftingiiooc  t  aa 
fufpicio  calis ,  debicocis  culpacucnit^ 
fer.an  abfquc  illa  ,  dcquo  laiclacob. 
Menoch.dc  arbicrar.lib.r.ccnc.i.cafu 
Sj.pcr  coc.  Mafcacd.  dc  probaccon- 
cluf.  815.  Valafc.  noftcr  conrulc.  46, 
com.i.  ■Gail.lib.a.ob(eniac44.  no.f. 
com  (cquencib.Tufch.prad.eonciu£ 
rom.4.cdcluf 704.pcr  ror  fub  licer.m 
poftomncs  Ph^b.dccifion.^^.a  nu.i. 
Ncc  icc  Ocd.rK>ftra  in  hoc  diftmguic, 
icdindiftindc  &  gcncraliccr  icmpcr 
loquicur.hb.j  cic.5i.^.t.&lib.4.tic.7tf.  . 
inprinc.Vndetfictebicorin  pauperta- 
cem  incidaciecfi  nd  colpa  fua ,fcd  cafii 
aiiquo  (uperuenicnceid  illi  accidiflec» 
facifdarc  cencbitur ;  cx  hoc  cnim  re- 
putabicur  lufpcdus  vc  latifdarccora- 
pcUacur,tamctii  iugXiac  fcaudandi 
creditoris  animus  alionde  000  col- 
ligacor»vtcradit  Maranth.d.tical.ds 
fatisdaciooe,nQ.iA.  Mcnoch.  d.  ca/ii 
S^.nu.i^.quihoG  totu  iudicisarbitrio 
rclinquic,&  Caccialup.  mcradac.  de 
dcbicorc  (ufpcclo  &  fugiciu.  qua:(l.i. 
nu.ii.  qui  quzd.  6.  late  agic  de  caufa 
fupcrucnience  poft  concraAum  *  vd 
nociciaillios»ViJafi:.d.c6folc  44m.^ 
&  fcqucci.ptobac  Ocd.noftra  d.cit.|a 
§.i*S>c  hn.\\.  circa  qua  in  anciiquis.piu- 
ra  coicic  Valaic.loco  proximccitatOy 
pro  quo  podcro  icx.qua  Barc.  in  d  l.in 
omaibus,  &  comuuicer  aiij  alkganc» 

craden-  ^ 
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tnisntes ,  CafpeAu  (iuisdaredebere, 

in  l.fi  crcdirorcs.ff.de  priuilegxrcdic. 
»ih'\i  fi  quidem  tutorem  uan  ficnlutes.Jed 
/r4MUUn/4  Mrebmpupi/Urilftts  t  velcalU- 
tU  cptMterfiui»  Mpe^um  cammettdet, 
kuwdm'  wr^  fi^mm  foU  factdtstat 
ecG  in  coDCrariam  fencenctam  AngeL 
Pwalee  lacobio.  r9p.«tcaci  lexiftuai 
oUegjttOC  HoCiicaque,argumcnro  ,  is 
quideponcndi  cbufutx  in  concradu 
fcfubclidicexcufandus  abea  cricpro- 
pcer  luperueniencem  alceri  pajuper» 
catom^q  Ws- Torpefttts  ceddacor,,  doneo 
de  dopofico  ceddeodo  idooe^  ab  illo 
aAtteaciir,vc  przdiximus. 

10  Vlcimo » poft  h«c  fcripca  pro- 
dijcRegium  refcriptu  iflius  ciaufulic 
modiEcaciuum  ,  quo  concinccur ,  no 
illa  a  cabellionibtts  adiiciacuricrip- 
tori^  ^oas  condaac  >  nifi  <le  parcibm 
oonfenfu  przftico  cocam  .ceftibos 
feripcurx  cui  adijcicuc ;  &  prztere^  ^ 
quod  pars  cui  onus  claufulz  impont- 
tur,  cantundcm  ab  alccra  rccepiflrr; 
&  in  rciiqMo^nuiUus  momenci  manec 
claulula  t  nec  cabelUones  apponerq 
oampo(rancfob  p9Qis  de  qolbusibi. 
DoO|icaqae>te(cripco  illo  prxcipiun- 
turiSfprimum  »qu^d  cabclliones  cale 
claululam  apponercnon  pofsinr,  ni(i 
dc  parcium  confcnfu  ,  fccundumms 
cormnuofe  procedic ,  &  icadctiocca- 
-  be|i|Qoes  admoQverac  iam  aoieaCa- 
beit  d«tiC)7.  ftttm-i«  com.L  5e  coii« 
Crahencium  cohfenfus  i  Ipeoialis  pro 
«iMifula  ifta  adeife  deber,  vccradidi- 
musfup.  num.i.nce  pcralios»quani  - 
pcripGus  iaHcttmeaci  ceto  pcoban- 
duscft. 

II.  Seeondom  ioris  reguU^  ob- 
ftaci'|ii3ica  qo^oontcaftos  exc^eiH 
tiolie  legem atclplunc»  &¥alciC  coq* 

oeniC^b  vcriufqiie  parcts  conienfufir- 
macatcumdc  rc  illicica  non  efl,de 
qua  claufula  ifla  non  c(l,idcirc6  cam 
iurc  valcrp ,  ;i;adldip)us  .rup.num.a. 


Cscerii  ek  cauCaFrineipi  phcuitjto^ 
illud  limicaret  ae  teftringere  tfd  rum* 

mam  rcccpram  a  parrc  qu.t  fc  huiC. 
claufulic  obftrinxic.  Nocandum  vcrA 
efk ,  quod  ccii  conccadus  ccmpore  ia 
qui  iibi  hoo  ontts  claufuljg  impo- 
loicioibil  ceceplflec;fiicis  eft  i  eom  po- 
ftea  recipere ,  tc  cancum  deponatt 
quancum  cum  lis  mouetur,  condicc- 
riccum  apud  fc  habcrc  dc  rc  alcerius» 
dummodo  conuenca  claufulx  fom- 
mam  id  non  exccdac} nam  incra  quodl 
^  leceptc.  valec  claufttla,ft  non  vlcra. 
la  lumahocaocS  qood  dictmot' 
de  leccpcione  poft  concra£bminceI« 
ligendum  eft  quod  in  refcripro  addi* 
cum  fuic  dc  validitacc  claufuls  iti 
contraftibus  locationis  &  condii£iio. 
nisjnamcx  parcc  locacorisinrelligcn- 
dum.  hoc- eft ,  quando'  aocecipaca 
mercedis  folocione  riecepcaileoncra* 
^u  refilirc  com^ ndit  anceqiiam  con*' 
dudVor  rc  frueTCCUFjtibn  enim  audien* 
dus  cric  priufquam  deponac  iuxra 
claufulamcui  lc  fummifir  j  cx  parro 
vciucondudorre  intclligcndumhoo 
eft*  quando,  poftquam  rc (ibi  locaca 
fniicos  eft  >  merccdem  cohu^nram 
'foluere  recufat;  non  enimaudibndai 
erit  donec  depoficum  fia^iiixta'clao* 
fuiam  incra  quantitatcm  ciu«;  qimd 
recepit  j  &  camum  ad  hunc  cftcdum 
recepiire  ,  cr^ dccur  ,  quancum  ,  pro' 
mccfede  cem|iosia  quo  fruicus  cft, 
incer  parces  conoencum  eft.  Atqoe 
ica  non  dum  aliqoo  receproalcetf 
ex  concrahentibus  recedereconcen- 
dat.fiuc  cx  capicc  farfionis  quatn  pro- 
barcintcndat ,  fii'caliadccaufa,coa- 
uenta  clauiulatligacus  noncric,  qoo- 
minos  id  libere  facere  pofsiC|quod 
enim 'Raegittm<  rercriptum  ad  aliof 
cdcrafkuscxpreflFerar,  in  Iocacipntb6s 
quoque  &  condu^tionibus  qua<t 
(bcim  fubdidiT  ,  accipicndum  xtp  c 
eft  prbpccr  idrntitacis  racioncm.  £c 
Hh  }  vidctuc, 


.  lJExhociure.jfJi 

videciir  quMem  ,  quod  idco  harunl 
conuencionum  fpccialiccr  meminic 
ad  validicatcm  claufulxt  ne  vidcrccuc 
cam  omninoab  illis  rcmouinfc  quan- 
da  leelebf^iikur  Abfqiie  aoceclpau 
me»c;^i»roldcilbnlKqiio<l  iA  lliii  Tcon» 
tteiltib*&ibus  frequcncib  eiientc)pro. 
|>cerea  qu6d  infpcdo  concradlus  te- 
porc  ,  nihil  recipitur  quo  (uftineri 

'  claufula  poiTcCft  lUXU  idquodprdC* 
miicrat.^^ 

fiobttari-vero  potc(l,quia'tjfe* 
lcriptum  in  hac  parte  c6tra  ios  cooi*> 
IkiiiAc  cfl ,  vc  diximus ,  &  cant^m  lo- 
'quicur  in  fcripcuris  publicis  pcr  ta- 

.  bcllioncm  confcdis  ,  in  in  priua- 
tis  iocum  habeac ,  &  ctiam  cum  nn^ 
Tcriptura  parte>  contrahunc,&  qui  ni- 
bil.rddpil  ea  «oiitradu  •  litticTe  dim^ 
£aix  rommiccic,  auc  vlcra  r^eptam 
abco  rtttnmam  rummiccir.  Ec  quid^i 
.   quanuis  negatiuam  partem  aftruerC 

'■  videtur  communis  ac  ordinaria  iuris 
rcgula/ccundum  qua,lcx  coiredoria 
DOQ  cxtcndtcur  vicra  cafum  in  quo 
l<>quicur,&  cafiif  omiiTtts  reitia^eC 
ittbdifpolicidheiiirik  c^mttihist  tam^ 
quiaciaurulaifla  odiofa  eft.vcfup.crav 
didimus,  &  odia  rcflrirlgi,  faucres  vc-' 
ro  couenic  ampl(ar!'vc  dicit  aliaiuris 
rcgula,  de  rcgul.  iur.ltb  6.  dicendum 

.  tft,in  cafu  iflo ,  in  quo  eadcm  milicac 
ttdo.  qo«  in  rcriptifril  *piibllc1i)&oo* 
tabilereTcriptom  i&illjk  loqoeiiS)iai» 
^liaridcberd* 

•  .  Secunda  daufuU  • 

SVMKlARlA. 

ItWMfc^g  perfina  ttkum  dtMri  fif- 
g^yg^S  [ittAnquAm  prtfcurdtor  tl^ 
^jffg^S^  ltui4did(o(ltiutusJnfcffp- 
$nriifrtH4ittfAfHdn9tn^t^ 


*vtUet,  tfiji  tMterett  tfm  f>rtffUmsiri 
prffcurgtorium  mtnddtum  fribtrg 
pejfunt  fecuttdumlegem  Rtgitm. 

t.  CUujuk  prndtGtt  %  tn  i/dttu  in  c$tt» 
IniRu  jin^  fcrtfitt  teiehst§t  m 
fr4ctitiMlrimmnilmm  fmijtnf 
tis fieri^  &  fribm  fcfit. 

5.  jtgitiar  de  fredtd*  ttdn/iiM  ^fJbdi^ 
tdtey  <ir  de  frocurdtore  *J Utem  eune 
eeinchodndAm,  (jr  frtmdmctt^m 
titaitetum  in  ferfeno,  tUtm  futeie^. 

4.  hiUmr;elMnliiliiitfrMli9tiiitmf* 

tedeHterif  re  ttiti^tttximjffd»  ^ 
,  ittknrtditUmitmtrsi^ir^ 

CLAVSVLA  SECVHD^ 

Quiddehitor  in  Perfona  ali^. 
tuius  offu:ia(ts  citm 

•  ■■-8  1 

KF^fXS  v£c  eciam  claufula  fr»a 
t.  «1^»  qucns  cft,  &  prdEcedencO 
g|^^  durtortquia  per  illasnde* 

fcniionis  Facullas  (ctenii 
tamen  impedicur  donec  d^pbnar; 
pcr  iianc  ignorati  4dimitur,dum cum 
fibi  procutatorefti  conftituit ,  vt  in 
illius  pcrfona  cicctur,  cumquo  riihil 
coi&mnttfe  habfet  r&  (jrpeeuet>ic>  vc 
Ignotostt  Intffcnos  iid  hoisnohiihe- 
)or  prot^tor,  adi/cit  namqttS;^Ur« 
>r  cftatio  fiat  inpetfonapobiict  a1i«k 
cuius  officialis ,  auc  qui ,  citationff 
facicndartcmporc ,  munerc  illb  fon- 
gatur,  tanqujLm  procuratoris  ad  hoc 
cooHicotic '  Ciri»r;qQiHi  cfauruflim 
obieroasidttai  ptifhi»  left » qoiM  fiiat 
fkkltit  feripturir  repeciacur  (qtfod 
non  rar6accidit)apQtinos  non  vale- 
hit,  nifi  perfonatalis  (ir,cui  per  legem 
RcgiatH  cohctfrum  eft  proptcrillius 
quaiitatem  >  pcoprii  manu  procurar 

torium 
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r.XTTT.  Clauf,t,Qubd  dehiti 

Coridtn  nian«iacum  fcnhcrc  ■  quud 
alijs  negatum  cxcacinOrd  lib.^.citui. 
a^.tn  piinc.  Vnde,  fi  incontradibus 
fott-priiMCiiB  gefUs  tcJaoiiilatn  hinc 
fcribant »  quie  nihtl.aiiacl  cbntineti 
qullin  procuratotiucn  ihandatum  ci> 
tacionis  facicnd^  cauTa^  nonvalcbit, 
tanquam  (criptum  ab  co,  cui,  iHud 
propria  manu  rcrtbcrci  lcgc  Kegia 
vecicunted. 

.■OeincU,eir€&  kanecianfuianli 
feo  padionenl  dtacionis  fadenda: 
dubicari  potcd  ,  an  (in^  (c<ip(H  fieii 
pofsiCivtconcradus  iple,  cuiusgrarii 
fic  ?  Ec,  qiiil  icccfTjriurn  naturarrt 
fequicar  pnncipiiis,rcgui.accciroriUt 
de  rcgul.iuc  lib.i^  vidcCufi  pa^  oneoi 
praedtaam  )>ti»bati  teliibusi 
ficot  conttadnff  if^fe  po^tk  i  ciii  illA 
ttccedtt  QuoJdeiurecottiniutli  fccil- 
riusprooedic,  ftancc  (cntcctia  Glolf. 
final.  irt  pnncip.in  i,  maritus.  C.  dc 
procuratdrib.lccundum  quam  ,  pro 
curacotis  mabdatu  eciaiin^  fcripturi 
teftibuf  (trobiri  poteft  i  vt  titntit  et 
Glofl.Bart.  ibipto|ie  ftn  tiald.Salydk 
6e  Fulgof.idetti  tenenc  Glo(r&  corri- 
tnunitcr  DoiStor.irl  c.i.ektricod  laf- 
qui,vcrarh&  communcmopinionc 
clTc,  tcftarUr  in.l.i  num,  7.  illo  tirul, 
Paz  in  praxi  poll  irtitium «  annorat^ 
4.  nu.  d<|<Hni.    feqiientii  Irbi  tameiii 
ih  praKi  tecepttim  ciTe  ceft.itur ,  prd-  ^ 
'Ctttatotis  mandatuiif,  pcriuftrumcii 
mcntum  probati  ,  &  r»ort  pertcftcst 
poll  Grrgot.  in  I.  11.  titul,  5.  patt.  j.* 
GlolT.i.a».!  mcd  vbi  hoc  ,  (lyloiudi- 
dOrUm  «.cgni  Caftcila;obrerUati,aic^ 
ttvtcrque^  iUiiis  Regm  legibuslen* 
CCnciam  hancprdbat ;  qux  fuic  (eri* 
ccncia  V1tramoQCanor.pia;fer(im  Per 
tr.  de  Bcllapcrtic  qucrh  fcqunntur 
Fulgol  &:  Paul.md.l.i.C.dcprocurac. 
Et  candcm  lcntentiam  finccontro- 
oerfia  probac  praxis  .  &  Oid«Ro(lra 
d«llb.5.ctcul.a^*iDpcincipjSccu£ld^ 


r  in perfonaalicuiusyfi^c» 

quam  ,  claufula  pracdida  prohari  ce^ 
(iibus  non  potcrit ,  led  inltrumcnco» 
Vclpublico^  Velpriuaco  intert^crfo- 
iDas,  quibus  tdi  hoiioris  gratia  ,  lcg6 
cnnccfTumeft. 

Ec  noiiobftat  ti.regul.acrcfn  rnmi- 
falliccnim  (ccundum  AJdit  ad  Dyn» 
ibi ,  &  Baic  in.l.ita  ftipiilatus  il.  op- 
p"fit  ffdc  vcrbot.  oblipar  Dcc.in.Ii 
cum  prinpipaiis  i  nutn.^  (T.dc  rcgul. 
iot.qttan«io  dioclrfa  tft  talib  ifi  accell ' 
6>rid,aeptit>cipatuproht  iti  eafu  piil^ 
fcn(tcbhtihgtt,ito  quo  ptd(di(li  cliii» 
futa  nihil  aliud  vehit,  quam  prbcUtl« 
torium  iti.ihdatUmad  iudiciuhl  con-  . 
ftiiutii.de  cuiU;»  natuta  (ft.iccuhduni 
Rcgtai  ftylum.  ac  lcgcm»  vt  hon  >  ni(i 
•  fcriptuta,cbnftiluaturi  qood  itieote* 
Ira^tu  ipfo,cuitalis  ciaufiilaadijcituri 
tcgularitct  fecus  cft    idcitc6  i  et(i 
contraftuS  finc  icriptura  cclcbratu* 
valcat  ,  '  on  vaicbit  ( lauiula  ptzdidji 
illiacccDuna  al  f«^ue  lciiptur;i. 

)     RuifuS,  dubitaii  potcf^  dtcA 
taiidciti  claurulam  (ati  Vel  io  (crfptit 
conccnta  Valeat  i.fct quaiiois  dubttari 
dc  hoc ih  (mo  nuhqoath  vidcrim,  fccl 
claufulam   hanc  (ti  c  conttouetfia 
sepcr  rcrUar'iqubd&'  tcftaiur  Valafc. 
hoitcr  cohluit.144  nu.  i.tom.t.hihil 
dubitan^  dc  cLuiuljfciftius  validttace, 
ex  cbquiit  (yraltiteam  irbiqUeadmi^ 
tit.quafceft  optima  legum  ilitcrprefi 
&  quia  ptimsl  caofs  cicatio  ihcipere 
potcft  a  ptocuratorc  ^  dc  Validiiatb 
tamcn  illius  cgo  noh  parumdubito^  . 
quia,  etfi  pofsic  quis  procuratorcm 
fibi  conftitucrc  cum  claufola  vc  iii 
illtus  pcrtotiil  cicetur  pro  nboa  littf 
Hcciulai  ^  ftitatib  ^primalpfetfonA 
procuratorts  ind^crc  pofstt,  vt  hotaC 
Bartj  &  communitcr  Sctibcnt.  pcc 
tcx.ibi  in  1.  cum  qut  res  C.dc  procu- 
rator.vbi  lafnotab.i.  ait,  quod  hxc 
cft  magis  commuhis  conciufiO,&  prd 
eonftauci  ponuntomncf  ibi,vt  afTcitf 
'       H  h  4  V^i^ 


LMx  hoc  ittrt,ff. 


Valarcd.num.t.  id  quidcm  quando 
eucnic(quodi:ar6  c^l)ccrcus  dcligna- 
cuc  ptocucacor,  accoafticucnci  tami- 
liaricer  ^Uitus,  qui  ciCMVS  ctti&in 
deiendac  de  ea  tam  jnftniftas  •  vel 
|>rotnftnifttonie>aedafenfioiie  illius, 
coiiftiCBeacein  moneaC)  quod  longe 
Ibeos  c(l  in  eo  qui  in  conucncione 
com  alccroinixa  ,  procuratorcm  no- 
ininac  ad  iibicum  illius  .cum  quo 
«ontcakkv 0011  familiarem  fibi,nec 
de  catt(a  inftraAam,&  facpe eciai|k 
toiotam,&  ineercumj  addi.namqaCk 
ioIeC}  vcpro  contra6^us  implcmcnto 
.  dcbitor  ftatoto  ccmporc  citctur  in 
pcrfona  officialis  talisbanchi,  qviaii 
procuracoris  ad  hoc  irrcuoc^bihccr 
confticnti  \  aut  in  perfona  officialis, . 
qaitnnctempocis  manere  illo  fun» 
eacuri&  ficignotus,  &  inccrtusde- 
fignacurpcocurator,in  cuius  pcrfona, 
iudicium ,  quod  a  cicationc  incipir, 
fundctur ;  quod  ccrtc  ,  fi  magis  lcgis 
snens ,  U  fiois  in  quem  cicatio  rcqui> 
citor  pto  iodicij  ?a1iditace ,  quam 
^rerba  illius,  infpiGidebec^perinde  eft* 
Acfifin^citacione  illud  inchoarecur) 
ccenim ,  nemo  ignorac ,  citacioncm 
iurenacutx  incrodudam,vtpars  ad- 
iDonicadc  licc  moucnda,  comparcre, 
tc.  audiri  dciuccfuo,ao  dcfcniione 
^bl  compecente  poftic  t  porr6 ,  qnid 
ttd  hoc  iuoac  citatio  fafta  io  petfona 
ilUas ,  quem,  eert6  .conftat.de  illa  ne- 
ouaquam  curaturum ,  ncc  dcbitorcm 
•  forc  admoniturum?  Vndcfi  non  va- 
lcc  pa£tuni  pcr  quod  ciutionis  ius» 
ac  dcfenfionis  faculcas  coUicur ,  vc 
cradic  Aaiies  de  lodiciyodioaco  c.f« 
verb.Eldercaigo,'  na.4.probac  Ord. 
aoftra!ib.4.cirol.  yr.qux  in  antiquis 
erac  cicul  4.  cod.  lib.quam  dcfcndiC 
Barbof  noftcr  in.l.alia.  ^.clcgantcr, 
num.46.ad  fin.  &:  fcqucnci.fiF.  foluc. 
macrimon.  vtique  ,  nec  eciam  valcro 
dkbec  iliud }  do  quo  agicur,q[Uoitt 


c£Fcdu  taleius,8cfaculras  aufcrtur. 

4    Si  tamen  contraria  fcntcntia 
quam  praxis  fcruac ,  magis  arridcac 
limitanda  eric«  vc  non  procedac  ia 
perfona  luetedom  illias  qui  talem 
fibi  confticuic  procuracorem^ijqili  fi 
moriacur  re  inccgra,id  eft,  ancequam 
cicacio  virtutc  pa6li  fin  in  pcrfona 
ad  hoc  condituta  ,  ficn  poilca  in  illa 
Bon  potcric  iquail  procuracorium 
mandacum  morie  «nandantis  extlh* 
ftum  appareac»  iinu  regul.l.manda- 
cum.C  mandac  $  rcdequoque,  ver» 
ficul.  itcm  ii  adhuc ,  inltic.  eod.  NeC 
obftat  ,talcm  procuracorcm  trrcuo* 
cabilitcr  conftitutum  fuiflc,ita  vtis, 
qui  cumcoilicuic,  reuocare  ncqueaC| 
ckm  camen  de  natura  maadati  fitk  vk 
jre  integra  poAit  reiiocari  adlilucom 
dtf.  red^  quoque  •  nam  yolancato 
quidcm  concrahentis  rcuocari  non 
potcrit ,  inuito  altcro  proptcr  cuius 
fauorcm  ,  procuratorcm  (ibi  ica  ille 
ocdinauic,vt  rcuocarencqueac,  ficU- 
'  micau regula  praedida d. f,tc£tc qoo» 
que,  ex  regul.  i.ficuc  C  de  obligauSe 
adion.  Ac  ver^  morceipfias,manda- 
cuin  re  inccgra  cxcin^oecuc ,  iuxto 
liaturam  illius.  Ec  diftcrcnti^r  ratio 
intcr  hos  calus  cfl,  quia  in  piiorcad- 
c(l  mandancis,icuconiluucntis  vo- 
kincas  ab  initio  przftita  in  cont«Ufta» 
qua  fe  aftcioxit,non  reuocatepror 
«uratorem  i  fe  conftitucum  ;  qu^ 
voluntasin  a^u  cclcbtjicionis  cocra- 
-£lus  prxfcns  cxtunc  vim  fuam  ac 
vittuccm  pcnrigic  in  futurumjidcirco 
quanuiscam  poilca  rcuoccc  qui  cam 
ioccrpofuit,pro  noreoocatababetoc^ 
Ihbc  enim  eft  vis  priotis,  vtconirarii 
fcquencemabrogec ,  quod  in  coniraF 
€t\h\ii  pro  rcgnla  cl\.  Ac  vcro  ,quia 
voluntAs  mortc  finitur.nccpctdurare 
amplius  porcft.  l.4.ff.  locac.c.  fi  gra- 
ciosc.de  rcfcript.lib.d^.voluncas  ordi- 
nandi  pcocofatocem  ,  ac  eoin  noa 

leuocandi 
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leooouidi  ia  ooamS^  iQterpofiit» 
dnrara  oequicpoftinorteni  illiusqui 

eam  interpofuiCi  quo  fic»vcprocura> 
torium  mandacum,  quod  conflicuccis 
voluQCace  fuflinccur,  ilia cxcm6ta,ex. 
tinguacur;non,  quafl  concrariavolu- 
JacecciioGaAim  ,  fed,  quafi  'finlciim, 
finica  volontace  qoa  toftinebacor* 


SVMMARIA;.  - 

•  *  •  •  • 

Ommmns  fententU  ff§i^ 
hdtur ,  ficundum  fua  /w«r- 
tium  coHitentiane  cZmitti 
fotefl  cduft  dectjioi  & 
qmdAtto  tuTAmento  vnius 
ixtit  i  &  mteiligitiu^  linttmmtinm 
(IP$dt3e€mimiui§m,f^'  '  ' 


Si  ptrs  cmm  iurMmente  liquidtitie 
CMuft  conueniione  commi^4  eji , 
irtique  decernat  ,  ad  nrittriumjfoni 
viri  ret  rediKendd  erit.  Et  etigm 
mm  feteme  pmte  cemrt  jmm  «h 
rmimefitpetefi  imkx  tM/u  tmemet 
imverfeiUctmtim* 
.dmientie  tjtud  fietnr  tmdmenie 
ptrtii  ftort  adimit  ius  fitcult/ttem 
frobandi  contrgrium.Nec  v/iletcon- 
uentio  ttlem  tdimens  fuidtdtem  >  iie 
verficul  ^lufdedu, 
Cmuemi»  f«AI  Jhim  imemettt» 
tmimeieeentrMbemihmi  renecmdt 
gltero  ncn  fotefl ,  nifi  excttfl*  fitf- 
ftcionis  fiperuenientis  Mteqiam 
ittremr.  Et,  ^ud  ftt  iuTU  fufpicimis 
cmfdtdecieretm  verficuUCid  ege. 
fmnttm  immidi  eempetem  m  eid 
tennentieneeemmiffiefi»  ed  bmedes 
.  iMlm  nen  trdnfit ,  etfi  m  tentreBet 
eorum  mentiofiAt. 
f^alet  (onuentiot  vt  vnius  hominis 
teHimenie  flene  credatm  dummede 


CLAfVSVLA  TERTIA4 

•  t   \  •  •■  -  ^ 

...... 

Quod pro  liquidatione  rerunk 
Juper  qutbus  contrahi^ 
tur^jletHriuramentQ 
parttu 

Anc  quoque  elaufoIS 
praxis  admiccic  ,  netf 
Unconfulco  quidcm  } 
^quia  concra  bonos 
morcsnon  cft,  vc  iura- 
menco  parcis  vnius  de  alcerius  con-* 
ienfii  caufie  decifio  coininitcatim 
Quodin  iudicijsfrequens  eft»  in  qoi« 
bns>  iuraroentum  licis  deciibrinni » 
quodaparcc  parcidcfcrtur ,  neccfla- 
rio  vcl  cft  rurcipiendum,  v-cldclarori 
rcfcrcndum.l.manifcilx  ff  deiureiur. 
L  iusiurandum,  &ad  pccunias^.aic 

S>rf  cor,eod.titukpraererq  ua  m,fi  reco- 
indi  iuramenci  iuftalic  caufa,  de  quo 
per  Bartibi  nu.^.vbivarias  afsignac 
caufas  ,  &  pod  eumalij,Iaf  ibidem, 
num.6.&.7.Ec  fcncenria quidcm  lara 
prxcexcu  iuramenct  iflius,  quod  Do- 
6loX'  commnniter  iudiciale  vocanc» 
neo  pcf  inftromenta  de  nouo  poftea 
cepercaretradacur,  iuxcacex.in.l.ad- 
roonendi,vetficol.qodd  (\  alias,  &ibi 
G!ofrBarr.&  communiccr  Scribcnr. 
If.dc  iurciur.roium  cnim  quxritur, an 
iuracum  ilc,  omUfa  quxilionc,an  de- 
beatur.I  non  erit,veificol.Oato,  cod. 
titul.  Cttm,itaqiie,.contra  lcges  aut 
bonos  mores  non  fic  ,  decifionem 
cauf^  commicti  iuramenco  vnius  cx 
partibus  dc  altcritis  confcnfii  ^ 
voluntarc  ,  &  validc  id.ac  frcijucntcC 
in  iudtcijsficii  conftcCj  vidctut.coa- 

ueacioncm 
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«eDiioiuiiicb  )lio«(eciirdvilere,qti« 
ftoncni  icgos  i  auc  bonos  morcs  doh 
lepericar  c(rc.l.tiiiis  ^enciaai  ^.pidB- 
toraiCjflr.depaft. 

£    Secundd  &  princtpaliccrpro- 
bachano  fenceociam  ccxjn.4.iQsiarS- 
'iittca  qood  ex  ooaaenciociek  tf.  (b 
ittieior.vbi  PaaMttri(bonfoU-de  ioca- 
mentoioquirur,  quod  cx  couenctone 
parcfum  alccri  tx  cts  dcfcrtur,volun- 
rarium  Idcirco  vocantDo£tor.dcque 
validicacc  conucncionis  liumrcc  nou 
dobitancfed  eaproconftanci  bebita» 
'ibltoqocritttff»  an-itirttinencomlioa 
conoencionalc  rcfcrri  pofsic.  Qood 
.a^aciu^  ludiconiulr.  ibi  dccidic  $ 
'Cius  camcn  vcrba.OlofT.ibid.  &  com- 
municcr  Scnbcnc.  fccundum  Ia(.  in 
■.princip.  dc  incerpreuncuc,  qua(i,Iu- 
.fifooniolc.  dteece»  voluiflec»  ettmicoi 
ittnmencnm  boc^ex  paAo  coroimcri* 
f.Mi,G.  iurarenolic,non.tenere  referre, 
iic  hmicacarcgula  d  l.  manifefta: ,  vc 
non  proccdac  m  iuramcnco  hocco- 
ucncionali.  Alij.qaia  hxccommonis 
incerprecacio  vcrbis  non  conocnic, 
ibi,  refirri  fwn  potejl ,  magis  feonndilin 
liceram  iDtcrffrecancnt  ,  vt  Paol. 
4ixifl*ec,qo6dii  pars,  coi  ex  conoen- 
tione  iuramencum  dcfertur  ,  itirare 
noHc,  fcd  illud  altcri  i^crre «  ki  ilU 
tion  hccar. 

luxca  qucm  fenfum ,  &eriafnle- 
cnndttin  prioretn »  probac  ille  cex. 
oonttenire  pofle  paices,  vc  fterur  io» 
tamento  vntoscx  cis.  vel  etiam  difto 
fimpliciiper  quem  tcx.  hanc  fcnccn- 
ciam  probancibi  Barc.&  communicer 
Doftor.  eofHra  Cyn.  in  1.  G  quis  in 
conferibendo.Cde  Epifcop.  &  de- 
tic.&  Anciquiorcsalios,pleniiib  idem 
Barc.  &  alij  in  1.  fina).  ff.dc  prxcor. 
ftipulac.  Specul.in  ticul.de  ceftc.^. 
Rcdac.verficul.Tamcn.&alij  rclacifii 
fccutiab  Alcx.conf.37.  num.ji.lib.r. 
Uic  laf.  <i\xi  quxdioaempro  vcraque 


paifc  difpacaK»&  coocraric  ifebteMif 
Authorcsx:ica€>dift.l  iosturandum  t 
num.  i.cum  fcquenctb.  vbi,  hanc  fcii- 
rcntiam,  vcram  &coaMr)uuem  effe» 
pro^erur,qaam  limicac  ibtd.Dum.tf. 
commooemeciaiiittadic  Alc.  eandi 
fia^  obncrooerfia  recocftf  ia  ^ 
vlcim.num.i^.  verficul.£cbincpai>> 
ccm  ccnedo,  ff.do  verbor.obtigacion. 
^  pluribus  cicacis  Pioc.  dc  in  lic.  iu- 
rand.§  47.nu.i.  qui  numer.  fcqucn- 
rib.varic  limicac,  farmacJoquens  in 
conoenrionc»n  adtteriati|  difto>feB 
declarariooi  ftecoti  deteftib.  qosili 
tf).cap.i.nom.ai.CMar.hb.a.vafiar.  ■ 
tefoluc.  cap.15.  num.  t.  poft  princip. 
vbicommuncm  cempccat,  vc  acci- 
pienda  (jc,quotrcs  dc  rc  ccrca  agitur, 
nondc  illa  qu2  variam  rcctpit  a:(li- 
4Dacmnem»aotfecBiidAm  alfeberin- 
cisafFeftioncm,coioimodi  Ainebdam- 
oa,  cxpenfz ,  &  id  quod  perentisin* 
cercftiin  his  enim,poftquamiuracum 
cft,  arbicrari  iadcx  pDieric  ,  anvlcra 
modum  aeftimacio  (ic  ,  <]uo  ad  viri 
boni  arbiciium  reduci  dcbcac,  vc  in 
fiyecie  tradit  Afflift.decii.  91-  nom, 
decim.  &  plurihtis  rclatis  oommoncm 
teftacorPloc.d  f  47.  num  Padill.in 
1.1.  num.9  ff.  dc  ieg.  1.  Gucicrr.  da 
twam.confirm.i  parr.c.J^.nu.itf. 

5.  Ego  vcro,  cam  in  his  quz  ia- 
ccrcx  zilimationis  e(Ie  dicuncur» 
qoim»  Ac  molr^  magis » in  ali js  qu« 
cerumTecjpiont,  arbitrio  boni  viii 
locam  fore  pjoco » vc  toxu  iltud  coa- 
cciicio  dirimacur,  quando  confticerir. 
iui^amenco  parcis  iniquc  dcccrni  ^  &^ 
icacdde  mcncc  Scribencium  ,  com- 
moneot  (entcnciam  fic  communicet 
dectaranrioffl,  feoDod6m  IaCd.l:int» 
iurandum.no  tf.qoandotsqoi  «ircoce 
pafti  toraoit,inodum  cxccfsicpetfex» 
quem  ad  hoc  alleganr,  in  l.fi  libeccus 
ica  iuraucrir,  ff.  dc  opcr.  libcrtor  ra- 
mccd  aliqui» damnorum»  c^pcniaiii, 

ttcius 
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C.XllLCUuf.i.QHodpro  li^ 

iteiiis  qaod  incereil  »  iaqucftiono 
hac  (peciaticer  mcniinerinc  t  quod 
exeinpli  caui&  eitentc  .  quia  in  his 

frequencius  •  pecencts  fidci  ,  ac  iura- 
menco  commitci  folct  probatio,  feu 
aeftimacio  recum  ,  coiiuentionc  par- 
cium.  Nea  cancikm  parte  pctente 
eontf  aqnam  iuracam  cft  >  ad  arhitriii 
boniviri  recarri  poteric ,  Ted  iudex 
poftqo^miaratttm  eft,  (i  inique  iura- 
cum  animaduetterit ,  caxare  poccric, 
fecundum  Rayn.  in.l.fi  quis  incon* 
fcribcndo  C.  de  £pi(cop.  6£  clcnc. 
quod  sqai£(imttm  repacat  Ales«d* 
conCyf.  nam.  )a.  ieqoictfr  Iar.d.  J.ias 
iorandum,nu.i.&  6* 

•  4    Quibus  addendum  eft ,  -parcc 
de  iniqua  alterius  afTcuerationecon- 
quzftam,  probationbus  in  cotrarium 
obiatis  audiendam  fcmper  fore<  nee 
ilU  obftare  coi^entionem  fiiftamdfl 
flaodo  adoerfiiri)iaramenco  pto  rei 
aBfttmacione,qudminus  probarc  con- 
trarium  lcgitimc  porsicvctraditPauI. 
in  d.l.final.num.  final.flf.  dc  prxtorijs 
•  ftipulac.Aiflid.  d.dccif.^i  num.iz.vbi 
alios  allcgat  Piot.communcm  ua- 
dens  d.  §.  47-  nom.a.  pnefiica  enim 
0onttenciOt  partis  aflercioni,  aciura^ 
IBcnto  ius  acvim  plenx  probaCionis 
IKtribuic»  &  nihil  amplius  ^  vndc,  (i 
contra  hanc  plenae  probationis  fpe- 
ciem  qu£  ci  iuramcnto  parcis  rciut- 
tac.  vertutc    praecedencis  conuen. 
tionis  tplenior  alcera  in  eontrarium 
•0ecacnr  ,  h*c  illi  orxferenda  eriCy 
qpemadmodam  fi  doo  teftes  ex  vna 
parce  adducerenturomniexcepttono 
maiores,quibus  plena  induciturpro- 
bacio,  &cx  alccra  ctcs.aut  plurcs.qui- 
busplufquam  picna  probatio  fit,hi 
illis  praefcrri  deberentf  ioxca  regul. 
0.m  noftrai  excr.de  Ccftib.Qaodade6 
verum  puCOi  vr,  conucntionem  do 
ftando  omnino  parti?  afTcrtioni ,  ac 

Vuamcncoi  non  audito  alceto  pro- 


iid,rerufiiper  qidki^C. 

bationes  contrariip  oiterre  volente> 
non  valece,esiftimemt  propcerpeit- 
raodipericulamiquod  talis«onuen# 

tio  fccum  fcrt,quaBcftratio,quacon- 
tra  communcm  fcntcntiam  tcncnC 
atiJi  cui  quidcm  fatisfic  modcramind 
ifto,  iuxta  quod  contraiia  icntcntia 
eft  tenenda^&eomolttnis  ex  eo  limi- 
tanda. 

^  Secando  limitatur  ,  vt  nofl 
proccdat,  quando  pofl  coucntionem 
iufta  iuipicionis  caufa  fuperucnit in 
cocuiusfidcS)  ac  iurametocommiiTa 
res  (bic,  vt  quia  etfedas  (it  vnu»  ribal* 
dns»fecttndiimlaf.d«  I.  iasiorandumi 
num.  6.  vcrncul.  Sccund6  limltat  iia 
iudicatum  fuiffe  ,  aircrentem ,  ac  fo  • 
fipe  confuluifte,  fequitur  Piot.dift.^. 
47.num.4.  quo  caiu  Iaf«  accipii  Bart< 
fententiam  in  d.l.finai.  num  j.vctfio* 
Qoid  dieemus,ff.de  praecor.  ftipulacs, 
fi^  alioram  generalicer  tradentiam« 
qoodictii  valcatcotiucntio  pr^difta; 
rcuocari  tameb  potcritab  alteroanta 
iuramcnti  dclationcm-,  qu2E  commu- 
nis  fcntcntia:  dcclaratio ,  ii  vcra  cflct* 
illam  fcre  deftruccct  \  vnde  contrft 
Bart.  tn  hoc  commonicer  tendcur,  ie* 
€and&mAngelicdf.Mo.incip.  Dtffio 
culcas  huius  ncgocij,  ckci  fin.  &  tex. 
in  l.nquis  iusturandum.C.dc  iureiurn 
quo  Barc.fc  fundac ,  contra  illum  re- 
torquct  laf.ftantc  communi  ad  cutn 
intelledu,fe6undum  qucm,dciaiunt 
in  iadicio  iflramtincnm,  it  a  c.olitiga-' 
toteaceeptaiom  ',  anceqoim  ab  eo 
inrenir»  poteft  jtde^rentereuocarii 
ica  camen  Ci  reuocandt  noua  caufa 
fuperucniar,  vidclicct,  quianouae  fa- 
pcrucncrunc  probacioncs,  quod  alle- 
garo  fufficic,  vc  cxplicat  Saiyc.  ibi^ 
COI.S.  Ex  qoo  infert  Iaf.ad  iorainentl 
detactonem  cottaencione  Ihcatam , 
n  reuocari  neqaeat ,  extanc  enim 
apparet  acceprata  ,  prartcrquam  eC 
noua  [ccttfacioaiscaufat 
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CiH  (ciitentic  ego  Ubens  adhcrcoi    <|aosuc  haercdcs  fi  t  h  a  b  i  turus » 


&iuftaiii.rMarationis  caufam,  non 

folutn  cam  iudico  ,  qua  proptcr  af- 
fumptos  malps  morcs  pcrlona  fufpc- 
aa  rcdditur.Vcd  etiam ,  quaproptcr 
rupecuenieaceai  bonorofn  amilsion^ 
<alis  effidtuc.  Nam»cfri  paupcrcacis» 
jieoexcrems4|aidem  ebtencu  peie- 
fare»catquam  non  iiceat,ncc  illa  bo- 
ois  viri<  o(Fci>diciilo  ilc  in  tuinam, 
fcd  potiuspaticntcr  (ulccpta,  profvt 
ad  diuiius  carieftcs  promcrcdas.vc  in 
Yiris  ianftis,  Tobia ,  Ipb  lcgimusi 
«amen  Dcom  .pfCeacucSapiens  ,  ne 
det  Obi  mcndicitatcm,&dtuittas,ied 
tantiim  vuftui  ncccfTari^i  rribuat  ,  & 
dcprccationis  huiufcc  racioncm  lub- 
ncdit.fr^ /cT/^.inquicns,  fitutus  tUuiAr 

snt  ege/idte  c^mpulfm  fwtr$  ^fttmtm 
mmtn  Proiierbr)o. 

Tertio  ,  communcm  fcntcn- 
tiam  limitac  Wot.  d»$  47-  nom.7.  vc 
non  procedac  in  pecfona  hxredis  ^ 
nam  fi  moriatur ,  ancequam  iurec,  is 
6ui  iurare  cooucntionc  cocDiniflbm 
fiiic,hcres  itlias  delationem  ioram^ti 
pr«iendere  fibi  oon  potcrit  virruto 
coii|iencioi|ls  cnmdcninfto  gcAx.Ec 
quidem,quando  in  conuentionc  ipfa 
fpecialiter  haercdum  mentio  habica 
non  cfl ,  indubicanccr  hoc  proccdic, 

auia  ad  iurandam  pcfibnae  fides  cen- 
f or  clcfta  >  j|c  ilii  pcrfonaUter  in 
contrafttt  oommittitor  ianmcncum. 
$i  ver6  eonuencum  (ic ,  vc  &  iura- 
menco  hxrcdis  rcs  in  contradu  dc- 
du£ba  a:ftimctur ,  duhitari  potcrit,  an 
in  hasredis  perrona,4c  cuius  probitacc 
Gonftec,a:quc  vc  de  defnndo  <Mii  rue- 
oeftit,cbooe^tfQ4»ftii)eacor^£t  poto 
quod  noii  ,4ioiic.<!P0ittag^i^teocac' 
Plot.  d.  num.  7.  quia  ccmporecon- 
ucntioni5,  h^rcdis  perfona  ccrcanon 
cft,  cum  adhuc  viuat  is  cum  quo  ge- 
rituc  concraftas,&  iQceccum  uc,  quc. 


lios,  aut  certos  alios  fibi  proponat  in 
hqrcdcs  (cribcrc,  cum  cucnrc  polsit, 
vt  is  illis  (upcruiuat ,  ctii  turbato  or- 
dtne  nacurje  id  cueniac  i  quod  non 
taF6<accidit.  Hoc  crgo  prxfvppofico 
appircc»conuencioDcro  pr^didam  in 
lifred^us  non  valere ,  ranqoim  ihk 
ccrt^pctfon^  fidci  &  ancrciont  iura- 
mcnro  commilTo  j  quod  non  valct, 
proptec  pcriuiij  pcriculum  in  loccrca 
pctronacoofidierabileicoiafmodi  cil 
iijrres  infpcAo  conoentionis  tcmpo- 
rc.quanuis  poft  mortem  dcfunAisao 
fufcipicndi  iurameniiccmporeceicus 
cfle  appareac. 

7  •  Pro  qua  fcntcntia  facit,qu6d, 
ccH  cotiahentium  pa^o  cffici  polsic, 
n  vnios  bominis  i!bftimonio  plene 
credacur,iecundiim  Spccolac.citol.do 
ccftcf  ilcftat,ai|.fal^nt.qaod  vc  no- 
tabiic,mcncitenendttmmoncc  Ro- 
man.  in  1.  admoncndi  num  58.  ff.do 
iurcuir.  (cquuncur  Bucr.  &  alij  in  c. 
venicns,de  teftib.  U  Nouiorcs  in  l.r. 
.•f .vlctm  ff.de  vcrbor.  obligat.  vbi  laC 
na.  8.  communem  ac  vcram  concla- 
fionem  clfle  ,teftacur,  &  in  d.l.  iusia- 
randum,  num.iT.  in  princip.  Couar, 
hb.i.  variar.  cap.f  j.  num.  1.  vetficul. 
C^tcium.Mafcard.dc  probat.  qu^ft. 
ii.num.u.vol.i.  &  alijscicatis  Vaiaic 
deiar.cmphyteur.quaEft.7.  nom.i^* 
a1cerV«lafc.a]lcgat.  7«.  oom.  94,  U 
feqttenti,tom.i.ft  ploribus  citatisqui 
communem  dicunt.tiaditFarinac.dc 
ccftib.qua.ft.<fj.  cap.  I.  num.19.  td  ta- 
men  proccdit,  quando  certa  futuii 
ceftis  perfona  a  concrahencibus  eli. 
gttor,Ae  r»pcr  certo  ncgotio }  nam,<i 
cdoeoiant,vc  vnias.tcftimonio  picn^ 
credarur.  nulio  nuncupato>  comunis 
opinio  in  hoc  cafu  non  obtinebit, 
proprcr  falfitaris  periculil  in  inccrca 
pcrfona  miigis  confidcrabilc.vc  tcnct 
An^el.  in  l  pa^um  inccr  h^rcdcm, 

Tltinv 
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vlcim.col  ff  depa£b  &  pofl  relacosab 
eo  communem  ica  declarac  Couar.d* 


nu.E.vetfic.  Vcium,  Farinacd.quiift, 

).nttai.x }.  Arc.(il.k^.vluin.num. 
verfic.Secan<ladeciaratiOfCainein  illa 
concra  commonem  ceneat,coni!raril 

latc  dcFcndens  ex  num.  i8.  quam»iii 
fcqucnci.communem  vidcri,reripfir, 
cum  Barc.ibi  nu.i.  Communis  veid 
accipiendaiiccli:,  vc  aduersus  (efti- 
Bioniam  doscioi  Gs  concfahcnces  ed- 
miTeroncpofsir  pars  deiUo  coqosfta 
melioribus  in  concrarium  allatispfo- 
bacionibus  audiri,  noii  ob(lance  con- 
nencione  dc  ftando  tcftimonio  illius, 
iuxcaid  quod  (up.  cradidimus  in  con- 
ueocionoi  vc  Iftecur  iuramcnco  vnius 
c5ccabenctom>£cin  propofica  fpecio 
mdicFarinacloco  cicaco,na.a4, 

Quarta  claufuhe 

SVMMAKIA. 


ifust/juhii  priuata  /crip/t§» 
fM  Jletur ,  vt  fttUkg ,  ^ 
I  rirri  vdbdiiMit  iBim  §pi» 
niones  inuicem  contrms 
referutttur,  Refikti$ ftmtm  mt>  7* 
&  fecjaentib» 

Stdn/eapiniotie.ifiiMifmleMi  timieii» 
tiff,  VI  priuAtM pripturd fiUm%1t$ fih 
UkM,prMhtm  aim  FAUfc.itim  bttefi 
itenmMpii/lnes  ed  preiMiiottemee»' 

traiJttam,  adquorumpnbdtione  Ux 
Se^u  puUuu  rcqurrii  inftrumentH. 
Vtattumconuentteneeffici  nopoteflt 
yi  ^ebAtieper  teBetfMtin  ctfi,qitM 
kx Are/fuirit pttUkd  k^hnmeitmMd 
illmt  pretMtieneH».  d.nu.  i,in fn, 
hikm  tTMdiim  eetftrM  VMkfe.e/iem  m 
cnfn  tfUM  in  publico  inftrumento  par. 
/es  cfinuenignt  ,  -vt  priuntM  eornm 
/criprtfnt  vim  lubtAnt  publicM, 
StMnte  i^ifime,  qiAdex  fmimm  rSU 


a. 
& 


uentione  priuMtsJcriptura  pfene  pro- 
bet ,  trAditur  contra  f  '4/4/f .  legent 
noFirMm,quM  in  publicis  tnfirutr>etis^ 
&  in  priuMtit  'etH  i  pgrte  recegnUii 
kreiiierem  Siit  curfhm fletuit,  in  hii 
•  Hfim  locum  bdbere,  ^meexpMriim0 
cenuentieliepUnomfMiunt fidem. 
6f    Apocht,feu  prina/M  jfcripiurn  quuM 

fdem fMcietjrAditur. 
7»    Cenueniie  vt  priuatis  ipforumcon* 
trMkeiumm  Mpechii  pleii  aredMint^ 
.mkUeperMinrreffdMnier» 
8.   Cenuentio  vt  Hbre  rMiionu  ei/erius  eH 
cotrohitihuspUni  credatur>validd  efi*. 
$»    Ciuentiovtcredaturpriuatx  altcuiut 
lertif  fcrif>turd,valjdaejl  (^fcriptn* 
ra  tUa  plene  probat  contra  centraheH*^ 
iestcenJli/0,qi^iA  i^  fedM  efk 

CLAVSVLA  Q.VARTAJ 

Quid priuattt  contrahemiSi 
veiJkeriuSffcrijfturdf 

Ac  ctlamelaorata  freqa^* 
cer  vraniarcontrahcntesi 

nd  camen  tlla  in  iudictjs* 
&  Dodorum  calculo  ica 
fepipicur,vc  prxccdcnces :  eceniindo 
luicdobitaac,&  magis  cdmoniterob* 
cinuif,vc  (atetnr  la£ln  repec.  l.admo** 
nendi.num.ioo.vcrfic  Nccpraedidif 
obflaCjff.do  iurciur.ca  no  vaicre,iiixra 
renrenciam  qua  Innoc.afcributu  in  e* 
ciim  P.cabcllio,vcr(ic.Non  ctcdimuS| 
de  (id.intlrumenc.vbi  rcrip(ic,nemind 
pa^oligare  fe  pofle,qu6dcredacaC 
inftrom€dsalfcoiu$priuatz  perrontfji 
cu  quo  limpliciier  iranfeunt  Roman* 
d.l.admoncndi,nn.5<?.&  in  l.nudara- 
tio.col.pcnulr.ff  dc  donat.  Ange'.  in 
l.padtumincer  hxrcdcm,pr<)pc  fin.iC 
ibi  Paul«nu.6  IT.  de  padi.  Rtp.  d  l.ad»< 
iiioncndi»a.57.Caius(enccoci«  racl# 
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57*       L.Ex  bHiure.]l 

priiicipaHsell,quiafi  calisfAdio  va« 
leret,  videretur,  poflcoointrflientes 
publicum  cabellionem  crearQn  quod 

folius  prtnoipis  cft,  vcpcr  Innoo.  & 
alios  in  d  .c.  cum  P.tabcUio  }  &  ,  no 
dccur  occaUo  dclinquendi.  Ediucrso 
veroy  contrari^m  rententiain  cenec 
\Bald.inl.de  quibus,  col.5.  fFdeJegib. 
Alex.  cum  rclacis  ab  co  in  I.  t. 
vlcim  ffdcvcrbor.obligat.  fic  Alciar. 
ibi  niim.  ty.  cum  (equentib.  vbi 
refpondet  ad  argumenca  Socin.  ibid. 
concranum  tcnciMis ,  iace  dcfendit 
laCin  repec.d.l.adnu>neodi,  num.ioi. 
.40am*  fcquencib.  &  metioran  videsi 
.opinionem,  qudd  padlocoocrahen* 
tiumcftici  poisic,  vc  fcripcura  priuata 
plcnarafidcm  faciat,  aflTcric  Valafc.de 
iur.cmphyt.quxft./.num.i^.  pro qua 
^^d^ucuncj  quodpado  cotrahencium 
elficipoteftyVC  vnitts  ccftimonio  ple- 
ne  oreda(iir,iamcDmmaDem  dcqoa 
Kup.  &  quod  do  (obedola  prioata  d 
teflracore  in  ceftamenro  fuo  approha- 
ta  tradit  Bart.in  l.fi  ita  fcripfcro  ff.do 
condition.  &dcmonlilrat.  &cum  co 
jcommunis»  vtcondac  ex  Clar.  in  f 
xcftameDCam,  qozft.  4.  verficul.  Sed 
pone,  Aliqois,  &  quxft.  5^.  verficnl. 
iSedquid.U  teftator. 

t     Hanc  vcro  pofl:eriorem  ftar 
tenciamincclligic  Alc.  d.l.i.  §.  vltim. 
num.zS.in  fin.  cum  Alcx.  ibi,  vctalis 
fcnpcura  plcne  pcobec  propccr  pac> 
itinm  conamtionem,  non  tamen  var 
lcat  vc  pablicfi  inftramencomt  qnod 
«ft  vrik,  inqolt^  adftacutaooooedei^ 
cia  execucionem  publicis  docamenr 
Cis.fcquicur  Valafc.  d.  qusft.  7.  num. 
14.  vcrficul.  Fieri  tamcn  non  potcft, 
indc  infcrcnsad  lcgcs  noftras  Rcgias, 
leoonddm  qoasaon  admittitur  pror 
bario  per  prioacam  (blpcoram  ia 
conuentionibus  ccrcamfummaroex^ 
ccdcntibus,&  fupcr  publicis  fcripni- 
f ts  acocleratioi  fic  proceftiis. 


;  I  Castetuni,pofiupoftcriorcfcn- 
.tencia,  dubiom  rcddfior  id  quod  ad 
leges  Pacrias  fubdic  Valalc.pr«reftim 
illam  quxpublicumiaftrttmemii  re- 
quirit  ail  prohandas  conucntioncs 
dcfintcam  in  ipfa  lcgc  fummam  cx- 
ccdcnccs,qua;  cft  Ord.libr.j.titul.jp. 
Si  eoim  priuaca  fcriptura  plenam 
^ipifcicur  fidem  e;c  parrinm  coo  uen- 
.rione»iaxtaBald.  &  aliorum  opiaio- 
ncm,  quam  illeiequitur  d.  nam.14. 
idquc.fiucde  parua«fiue  de  magna 
quantitace  rcs  gcfta  proponatur. 
.ncc  coim  inhoc  diftingunc  Doflor! 
Qoihanc  requttncur  fcnccncia»  :  cuc 
diccmus,  plenam ,  ao  conuentiono 
parcium  approbatam  tei  prq- 
bationem  i  Je^.  cepelli»  pcopceRft 
quod  fumma  cootraftus  Ulis  elk 
quam  non, nifi  publico  inftrumenro, 
probari  yulc?  fiquidcm,  illud  vcrum 
eft,pubIioum  inftrumcntum  in  hoa 
eafii  a  Icge  HAftra  requiri ,  non  pro 
vaIidiutcconcradt^,redpro  proba- 
uoneiIliuS|VC  idcm  Valafcagnofdr 
d.quzrft.7  .num.tf.  vbi  ait,qtt^dita 
quotidic  in  praxi  intclligitur;  vnde,fi 
plcna  ac  pcrfcdla  probacio  cft ,  fcri- 
ptura  priuaia,proptcr  partium  con- 
uencionem,  car  dicemus ,  cam  a  lcgo 
repelli  proptere^ ,  qudd  ptthlicum 
inftrumentum  pro  plenapcobationf 
requiriti  Nihilominus  camen  cui^ 
Valafc.noftro  conuenio  inhoc,quia« 
ccfi  dcmus,  fcripcurapriuaca  plcnani 
Induci  probafioncm  proprcr  partiii 
conoenrionem^non  ramen  probacio 
eiufinodi,taii5  rft,  qualem  pro  forma 
probatoria  lex  t4*qairitincdtra^ibus 
exccdcntibus  fu«imam  in  illa  decla- 
raraniiidcirco  tabs  probacio,quantu- 
uis  alias  plcna  ac  pcrfcfta ,  fiancc 
lcgcRcgianoncaritadmittcnda.Sicvic 
in  fimiii  videmtJS,  quod  cifi  pcc 
dttosteftes  plenaiiacprobatio.hanc 
camen  acc  etiam  pcr  plurcsL  j^ftcf 

dOfd. 
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C.XUI.  Clauf.^.  Qu&Jpriuata  contrahentium^^^c.  py 

d.Ord  admittit.Vndo,  ncccx  partiu     rcripturis  ^  parte  rccognitis  eim-' 

dcm  praccipit  ordincm  did.titul. 
$.  pcnulc.  expiicac  vcerque  Valatc^ 
ille  confulc  170.  a  num.  8.  cum  (e-; 
qaeoiib»  com.  x.  ic  poft  alcerf 
dia.  allegat7^.  ex  nuro«  £t«!if<» 
fcrentia;4:acio  incer  hune  oafom» 
pra:ccdcntcm  c(l  ,  quia  in  prz«e«j 
dcnce,  priuata  fcriptura  nullam  in-^ 
ducic  probacionem ,  nce  quidcm  tx. 
paicium  conoeiitio&e ,  propcedegis 
probtbi(ionem>eemm  inm^fofyi^ 
tionis  formam  (Ucuens^  quam  pMQjs 
coucntione  ruatranfgredi  nequeunl^ 
vtdiximus ;  acque  ica  parcium  coil<« 
ucncio  nihil  operacur  m  cafu  OrdJ 
lib.3.  cicul.j^.quae  probacionem  pec 
InArumentum  pobJicum  eiigit  ia 
contradibus  nTrrrfnnrihnf  iMinfjl^ 
catem  ibi  defioitaoi.  At  ver6;^^||^ 
cium  conuentio  opcratur  ,  fcripSll 
priuatac  plcnam  fidcra  adhibcri  » 
(  quod  apud  nos  cxcmplificamus 
in  ijs  qux  minocis  func  quanticatisji 
non  vidco ,  cor  «mpliores  in  illii 
licium  proce(rosfiotordtiiadi,qoiiii 
in  pubiidsdocumcntis.fit  inpkniatis 
etiam  a  parrc  rccognitis,  quorum»' 
eadcm  cft  caufa  ,  cx  ord.  d.titul.if. 

pcnuit.  qux  huio  fcnccntia:  noa 
ineoloracc  fauec,  ftance  illa,quam  ex 
Bald.&  alijs  eontra  Innoe.  (tip.reto- 
limusiqua  (lanie,b«cadlegesratrtai 
ita  fcripfimus.  -  • 

.6  Vcrum  f  vt  circa  prardiftas 
Dodor.  icnccntias  iudiciuni  meum 
feram,rcire prius  oporcec,quidnaRi 
iUiieotiantt  dom  quxrunc ,  ao  con- 
trahenciumpaftoeffiei  poisit,  qudd 
fcripturz  priuatat  plen^  credatur. 
Aut  enim  fcripcuram  priuacam  ,  in 
quacftionc  hac  intclligunt  ,  qujc 
nulio  alias  probationis  auxilio  mu- 
nica  (ic  ,  ita  vc  cotum  in  ea  par- 
tium  conoentio  operecur  ^  aoc  » do 
qitt  eoiiftet  per  legitimas  l^pam 
li  X  ptoi 


conucncionc,  qua  alias  vnius  ^tcfti- 
moniopicne  crcdicur,  iuxca  commu- 
nemde  qua  fup.fieci  poceric.vttntef- 
minis  iegis  noftrie ,  in  contraftibos, 
•bempe,maiorisrammx,  probacio  pcr 
tedes  admiccacur;ctcnim  probationis 
fpccicm  quam  illa  irricac  ,  ccicam  in 
hoc  formam  ftatucns  ,conucntiono 
fua  incroducecc  illi  non  poiTunc  iego 
lefiftente. 

4  Qood  flde6  verom  puro ,  vc^ 
etfi  poblico  inftrumento  confefto 
coiHieniant  concrahcnccs,  quo  ^  pri- 
uacx  eorum  fctipturs  vim  habcanc 
publica:,calis  conucncio  nihil  opcrc- 
turin  cerminis  d.lcgis  RegijB,cuius 
irerbb ,  ac  menci  (qux  potirsiBiiikm 
debet  accendi )  per  relationem  hano 
non  {aci^HciCcfi  concrarium  in  haa 
fpccicprobcc  idcm  Valaft  .d.qu^cft.^. 
num.iy.  motus  Barc.  dodrma  in  Ifi 
icafcripfcro  fF.de  conditionib.&:  dc- 
monflr.  qu£  pocius  facit  contra 
eum  in  (cripturis  poftea  fafti's»qoato> 
nns  Bart.  nbi  loqOitor  de  fehedola 
confcripta  ante  teftamentum  quo 
approbatur,  contrarium  aperte  fcn- 
cicns  iti  irUcione  ac  approbationo 
fchcdulz  fucurx.vc  ibid. pec  cum» 
maxime  prope  fin. 

I  Alta  inueftigatio  eft  clrc)  aliS 
legemRcgiam,qua,  nempe;breuioc 
liciscurfusftacuicur  in  ijsquae  vigoro 
publici  inflrumcnci  pccuntur;quacin 
antiquis  erac  Ord.lib.j.titul.itf.hodio 
e0d.iib.citul.z5.  Circa  quam  legem 
idem  decerminac  Vfllafo.qoodcirdL 
flltei^  de  qufl  fup.  coi  fobferibit  alter 
Valafc. allq;ac^7tf.  num.  €6,\n  Hn. 
tom.i.  In  quo  ego  a  Viris  do£lisdi(- 
fcncio.cxiftimans.quod  vbi  cxpartiu 
conucntionc, priuara  fciiptura  plenc 

Erobac,  idemiudici)  ordofcruari  de- 
eatineaiqutin  publteo  inftrumCco, 
t»  dJegeRcgia,  qus  inprioacis 


LMx  hoc  iurcffJe  iuBit.O-  iur.  i.p. 
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probaciones :  auc  denique  •  quam  io- 
miplena  tantum  pcobacio  adiuuec, 
vt  puaiteftturo  recognicto,  aacoom- 
pftfacio  litenroni.  Si  primo  modo 
mcelligaitt » indubicacam  quxftion6 
pcoponunc.  Gercoeaim  eondac ,  pri- 
uacam  rimplioem  (Gripcuram  ,  qu£, 
inquam  ,  k  fcribence  rccognica  non 
•ft  ,  nec  aliquo  iuris  adminiculo  val- 
bcaappareac  taalUtm  fiiacre  proba- 
lionem»  neo  femlplenam  qaidem 
eoncraenni  cuius  efTe  dicicar ,  licec 
sliqualem  przfumpcioncm  faciac, 
quia  non  dcfacili  quis  inducerecur, 
vcfaifam  faccrcc  apocham,  eaquein 
iudicio  vcerccur  ,  falcem  propcer 
pacnar«IIBOfem  ,(eaai?ddm  Bart.  in 
Laiiilfnendinum.ay.  prope  fin.fF.de 
ioreiar.  qucm  ibi  (eqaaacar  FulgoC 
Paul.  Alcx.  laf  in  rcpcr.  num.  85,  Sc 
Gommunicer  Scribenc.cx  Rip  ibi  nu. 
^.Cucc.  luniore  ibid.nu  }6.  Valafa. 
a»n£i77.  nom  1.  ad  fin.tom.a.  Quz 
dithen^i^entia-aliqaibas  dirplicuir, 
fcde  ilbdubicat  Curc.Iun.&Senioci 
fidia  vi(a  eft  d.t.  admonendi  col.  4. 
VCr(iq.Ego  (olus.ac  fibi  non  admodii 
placere,feripficCouar.  prad.c.2.i.nu. 
6.in  fin.  fenciens  cum  relacis  ab  co» 
ulem  lcripcucam  omni  iuris  admi- 
Dicttlo  deftltticam,  netaliqoalem  in. 
daeereprxfumpcionem,  propcerrex. 
inc.i.dc  fid.inftraro.vbi  de  eaSum- 
mus  Poncif  inquit,  alicuius  firmicacts 
robuc  non  habcrci  quod  vlcrarclacos 
ab  illo  cenec  eciam  Angel.d.l.admo^ 
■indi  num  tf.Cilm»itaque,calts  fcrip- 
nlti^iiidlios  roboris  fic,  aead  fommfi» 
ieeonddm  Bart.&  commonem  fen- 
tenciam,  aliqualc  inducac  pracfinnp- 
rionem.plcnz  probationis  roburao 
firmicaccm  a  parcium  conucncione 
acoipere  oon  poceftjecenim,qui  con- 
«rtwr^ite^^rc  piioacfs  ebram  feriptarit 
in  eimilikt  vc  publicis  ,in  ijt  con^ 
ndntancqoas  Ipfi  foripferinc  |  p^rro» 


quandiu  non  apparec  ,  prolacam 
icripcucam,,iilius  e(re,cuius  clle.ailc- 
ocfacadaerlarias  >  conuencionilocuf 
noneftiqoatnon  de  certa  hae»  fedda 
illaftilc  quam  paeifirens  fcnpfiiGBC, 
quihanc^  fe  fcripcam  non  fatccur,* 
nee  de  hoc  aliundc  conftac.  Acque 
icaapparcc,propofitam  quiflioncmj 
in  caiu  illo  dubiam  oon  reddi,  &  fino 
dubioi  in  lllo  proeedcre  Innocenc 
fencentiam  in  d.e.cdm  P«tabellio,6e 
Sequacium  illius  ;  quam  fic  in  cafu 
ifto  accipic  Rip.  dift.  L  admonendt 
num.  97- 

Si  vcro  Dodor.  in  quzftionc  pra;. 
di^a  priuacam  foripcuram  incclligtic 
lecondo  modo,  ncmpe ,  de  qaa  aHat 
eonftac  per  legicimas  locis  probo« 
Cioncs.in  vanooii  laboraucraoc(qaod 
credcndum  non  eft)cum  apparear, 
conuencionem  .vcfcriptura;  priuarx 
picnc  credacur  ,nihil  upcrari  in  illa, 
quae,&  conucnciunc  ipia  temota» 
plenlaflecutacft  fidem  iorisaaxilijs 
qaibtts  cft  fulFulta ,  videlicec  ,confeC 
uone  partis»  vel  ceftium  in  illa  fub- 
fcrfprnrnm  ,  quibu^  plcna  inducicur 
apocha:  piobario,  cili  Barr.  in  d.  I. 
admoncndi ,  num.i^.  vlcia  lublcrip- 
corum  ccftium  rccognitioncm  ,  ad 
plenam  apocbs  probacioncm,  com- 
paracienem  itterarum  requirac  ,  in 
qoo  coihffiuhior ,  ac  vera  (cnccncia 
cftconrraeum,  [ccundum  lal.ibid.in 
rcpcc.d.num.  8p.  ctfi  Rip.  ibi  num. 
lo^.aBartol.  icntcntia,  quam  com- 
mnnicer  approbaiam  dicic  ,non  cifo 
difiredendam.alTcoerct)  qaam  etiam 
magis  communem  dtGit,ft  fequitoc 
Vala  fc.uofter  con  f  67.num.i4.tom.i» 
&  tom.t.conf  i77.num.4 

Auc  dcniquc  ,  tertio  modo  prtua- 
cam  icripcuram  incclligunc  ,  id  rfl, 
quando  illa  femiptenc  probac ,  pro- 
pter  teftium  recognitionem.vel  com* 
paracipnemliteiatom  iegicm^^foda, 

quibtti 
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quibus  remiplcnapcobacio  ficfccun* 
diimBarc.  iiJ.idmpnetidi)  num.»;. 
&  commoaein  ex  Rip.ihi 

Couar.d.c.  xt.  num.if.  qua^tiscirci 
tcdium  recognitionem,  difsidium  Hc 
interDo^lor.ita  vc  communcs  inui- 
cem  contratise  rcfctancur ,  quia  alij 
recognicionem  tcftium  qui  icnpturas 
incanieninc ,  ad  femi|uenam  illius 
probaeiooem  tequirunc  $  alij  plenain 
ex  hoc  oriri  afTcuctanc»  vc  ex  prxdi-» 
£^is  conflac.  In  hoc  auccm  cafude 
fctipcura  icmiplenam  ptobacioncm 
facicnce,  fupenor  quxilio.dubia  cd, 
an,nempe,in  illo  parcium  conucncio 
plenam  opereturpcobacionem* 

7  Pro  cuius  refolocione  doo. 
diftingoendi  funccafus :  vnus  efl,  de 
conuencionc  patcium  ,  vc  rcripcuns 
(uii  plcnc ctedacufialccr,  dc  coiiucn- 
tione  pro  fcnpturis a  Ticio  mtcrcos 
fa^isi&  cutlus  primus  cafus  fubdiui- 
diciir  inconueocione  eirciapoehasi 
^  conuencione  oird  tibrii  racionu : 
func  ecenim  fpecies  diuerise  priuac« 
fcripcurx.dc  quibus  fcparacim  cgic 
Baic.&alijin  d.i.admonendi.In  pri' 
mu  cafu  ,  cxiilimo  conuencioncm 
nihil  opcrari  in  apochis  ,  fcu  chiror 
graphis »  Innoc.  fcpctsntiam  in  hof 
icctttus.  £c  cft  racifff  ,(|uia  partes  eonr 
ueneronc,  vt  chiragxajpfcy^gbalcerp 
exeis  icripcis  plcnc  crcncrecur.vndc, 
VC  conucntioni  locu^  (ic  ,  opoctec» 
conftarcchirographum  dequoquz- 
ricur,  ilHus  elTe ,  coii^s  efle  diciturido 
quo  fi  legi|im2  conftact  fiiperua* 
canea  eonoencio  apparec  »  cum  !£, 
illa  remora  adHt  plena  probatio 

chirographi  dc  quo  conftac  ^  fi  vero  .    ucnerunc,  certi  (empcr  funt ;  ac  vcr6. 


quem  conuencrunc  :  porro.tu  caf^ 
pjropoiico,  fcripcuram,  de  qua  femi* 
pki^a  cancikni  probacio  excaci  oott 
Qopiftacab  eo6iftacii  in  queni..coi^. 

Opncrunc.  ,v  . 

Ncc  obftatjCX  partlum  conucn- 
tionc,certi  vnius  Ccftimonio  plcnain 
fidcmadhiberi  ;  &  camcn  vnus  tcdis 
noa  facit  plufquam  femiplcnanv 
probaciooem  •  ex  qua»  cum  patcium! 
conoentiona ,  plena  efiUkor ,  iyxb^ 
communcm  de  qoa  fup. fccund^^ 
quam,  idcm  in  cafu  propofico  diccn-» 
dum  vidcbatur ,  vt  ex  fcripcuta  fcmi-* 
pien^  pcobata ,  iundla  conuentiono 
pariiji ,  pleoa  indocerecur  probaciof 
cceoim  incer  bos  cafos  difterencitf 
racio  cft,  quia  partiumecubucncio  do 
Hando  di£^o  vnius,ccrcam  refpicitao 
dcccrminac  pcrfonam  cuius  fidci  fo 
cctco commilcrunt,  &  ficdcpcrlbna 
ilUus  conftat,in  queqn  conucnerunt| 
vndeconuencip  incfat,&,quia  contrji 
bonos  mores  non  eft,yalet,^etfe^^ 
fuomlegitiro6  operacyr.Quodlong^ 
fccus  eft  in  conuemionc  dc  ft^jndo 
fcnptuix  altcrius  cx  cis  ,  quia  &:  fi 
ccitu  Ui  pcifona  cuius  IjLripturjciUre 
pcomifeiunt ,  nun  camen  c.ct^ca  cft: 
reripcora,cui  (e  fp|bmi(eniiit,qjaiand 
eft  cercum,nec  legitiOB^confltat^iUiiis 
efle,io  quem  conueQeruncDcnjqu^ 
non  ccuac  rrfcio  furpicionis  acmali- 
nandi  occafio  in  fcnpturx  fallac 
ibticatione ,  qux  ccfiacin  pcrfoua 
.  icij  eicAi,vc  iUi  plenc  crcdacur}  qui 
enim-  pacifcuntoic  »  vc  tpj^g^quem 
bonum  virum  rcpotanrjijj^i^.iccc^ 
dacur,de  Titi  j  pcrtbna,  in  quam  zq^- 


non conflac, chirographum  cius cfTe, 
cutus  ciTc  dicitur,prouc  non  condat, 
qoando  de  illo^iemiplcoa  cantdm 
probatio  extac  ,r<K?npentioni  locos 
non  efl ,  qux  locum  iihi  non  vendi- 
cacnifiln  fcripcucis.^^  co  faftis  j^i 


in  priuata  fcripcura ,  ccrticudo  hxo- 
non  rcpericuci  cum  faira.pro  vcra cui 
fe  crediderunc,  effingi  tam  facil^ 
pofsicftance  conoeocione  pracdt£bi» 
quam  potuifTcc  illa  exctola.  Ex  quo 
appacc.t.9  quod  calis  conocsitio  non 
V\%  aogec 


j86         L.Ex  hoc  iur^.ffJe  iuBit.(p^  iur.  i.p. 

augcc  fidcm  futurac  fchcdul^ ,  qujc     ccntcs  conucniant,  vtlibro  rationum 


(aificatis  vicio  aequomaacc  fubicdai 
<)upd  Acus  «ft  iii'  pafto  do  lUuido 
aUcoius  fcftimoiiio»  qaia  ocrca  cft 

pcrfona  illius,  vt  aliuspro  iUo  cefti- 
•monio  fcrcndo  Tupponi  ncqueac, 

Aducrto  tamcn  ,  quod  rcfolurio 
ifta  ui  hoc  caiu  non  proccdcc  llante 
Barc  Yencencia  in  d.fl.  admonendi, 
AacnVif Idc  qaarap«(ec9adiiiD  qaaun 
apocha  i  ccflibus  reoogaica  tii  illa 
rubfcripcis ,  vctquialias  iUi  tncerfuC' 
runc,  (cniiplcna  probactonem  roliim 
inducit;iiiccnim  prarccdcns conncii- 
cio  opcrabicut  ,  vc  plcna  inducacur 
p(obacio.£ceftratlo,  quia  Barcol.fic 
qui  eotii  (eqoantar,  non  negant^ 
tipihMKB '  ip/am  per  recognitionem 
ceftiam  qui  illam  fcribero  vidcrunt, 
plenc  probari  illius  cfTc  ,cuius  circ 
aflcueranc ;  fcd  hoc  quidcm  phnc 
agnofcunc ,  inquiunc  cameo,  icmipic- 
l^uik  apochx  probacioncm  induci ; 
iqiua  '«tiftdles  pien&  probenc ,  iUiof 
effe  ,  concra  quem  profercnr ,  de  quo 
lcgitimc  tcftificancor,  non  camen  ica 
explicitc  tcftificancur  d«  concehtis 
in  illa  ;  quorum » idcirco  ,  fcmiplcna 
probatio  fic ,  pcc  talcm  tclHum  rcco- 
gnicionem,reCttiidflm  Barcat  Seqoa- 
ccs.  Haccrgo  ftance  fenceDtia ,  cum 
legicime  conftet»  fcriptanun ,  illius 
cfTc,  in  qucm  partc^  conucnerunc,  & 
Camcn  pro  contcntis  in  ca  non  adfic 
pJufquam  lcmiplcna  probatio ,  con- 
-Qf^o  plenam  operabicur ;  quae  ,  (x 
iiAgi»f»1ceear,  eontraBiurcteaere,ex 
/|$taraimceftiam  recbgniciohe;pi^S 
apochx.ao  ooncencorum  initlapro- 
bationcm  oriri  ,  nihil  opcrari  incafii 
ifto,mucnictur,vr  prxdiximus. 
;  8  Dcmdc  ,  rclolutio  hxc  limi- 
']|^IkU  MiC»vl  hon  proccdac  inlibro 
.^«pNllih^^Mreftmera  prt- 
'liicae  rcHpturz^de  qua  Bartd.l.ad- 

'monch^p^Bcipa^a^^ 


alcctiuscxcis  plcnc  crcdatur,  tamm 
hisquz  pro  icribcncc  ,  quam  quc 
contra  lcribintem  fcripu  appairoe* 
rint,  valebic  conuentto ,  conliico  ide 
hbro,  qu6d  illius  fic  coicontrahencek 
fc  crcd  derunt:  hJc  enim  ccflTac  ratio 
quam  aisignauimus ,  vc  non  crcdatur 
ex  partium  coucncione  chuographo 
dc  quo  non  plen^  conftac ,  quia 
libro ,  ac  de  (criptora  illiiis,  cut  coii- 
cralientes  fe  confideront,  pleni^  con. 
ftaf,  vndo  locuseft  conuencioni,qua 
maximc  comprobatid  quod  fup.tra- 
didimuscum  Barr.  &  eommuni  ia  I. 
iusiorandum  quod  cx  conucutiouo 
-  fildeioreiur.  fiein  L'linal.ff.de  ptaetor. 
ftipolat.  de  ftando  ioramcnto  ,  aoC 
di^ovnius  concriihencium  ,ex  con- 
ucntione  illorum.  Atque  ita  in  hao 
fpccic,  Baid.fentenciam  fcquor  in  d. 
I  dcquibusjcol.  3  ft  dc  Icgib.&  alioiu 
dc  quibus  lup.  contia  Innoc.  in d.  c. 
ciim  P.tabeUio. 

9*  Alrer  cafus  principalis  eft  de 
conucntioncqudd  ftctur  (cripturisa 
Titio  faftis  inter  contrahentes.  Qui 
cafus  fimi!  s  mihi  vidrtur  illi  ,  inqiio 
«onucntum  cildc  ftando  Titij  tdh- 
monio  ;  fi  cnim  viuac  illius  voci  com- 
miccere  ie  pococronc,  non  video,  cor 
Don  poisint  (cripturae  Hltas  fc  com- 
mitcere.  Acque,  ica  fi  conftec,rcripro-> 
ram  illius  cfl^e ,  vel  pcr  illius  recogni- 
cioncm  ,  vcl  pcr  icgicimam  ,  alia^  aC 
plcnam lurisprobationcm,  pattcsilli 
ftare  ccncbuncur. Nec  hoccft  pubii- 
com  aeare  tabellionem  ,  quae  erac 
Innocracio:  namnoQ  credicttr  fcrip- 
curx  illius,  vc  fcripcorae  perfonae  po* 
blica:,rcd  vt  fcripturaepcrfona:  ptiua- 
cae,  ad  hoc  a  contrahcncibus  t\ccXx; 
quod  faccrc  potucrunt  ,  ficut  faccic 
pocaerunt,  qudd  libro  rationum,  lca 
ioramenro,  aar  dido  alreiios  ex  eis. 
plcnd  credcrecur,quod  ploi  eft.  ■ 
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Op.XIIL  QaufuU 
Quinta  claufuU 

SVMMARU. 

Gi/ur  de  (UufuU  rt^ 

SnuntiAtionii  fori  , 
VdUre  trtdttur ;  fjr  op' 
I  pMitur  de  Lft  tonuene- 
'  r^.f.dt  umfi^Mim* 

"  "  \r^itirfeeitH' 
^ttem ,  p*fftitH  quc  ^uis  it/dici 
non  propriofe  fitbmittit,  Ante  ctptuii^ 
iudtaum,  obligAtorium  non  eff. 
htrt  noHro  Regio  fotefi  quti.iMdici 
##»  fio  fe  fttbn^m  »  &  frofrio 
femmiureper  fubtienm  infmmem* 
ttim,  Idem  vt  (ecttrim  frohotm  di 
imt  communi  contrtt  eommunem 
fententitm ,  &  itttelieffitmsd  d,  l»fi 
conuenerit. 

Sort.  inteUeiim  eintmuniter  etittm 
teceftm  «d  ifi  ettmeiteritt  refertmt 
&eicfkctum. 

ludex  edtimtfUMiido  diceturi  vt  de' 
cbnori  nequeot  in  ferminis  d  L  ft 
tonnenerii  ,diui.y  verfit^duum 

vero. 

Non  vdiet  conuentio  qmi  quis  ff$* 
nttitit  rHftitdkf  ' emem  mJkedi» 
fmiiiideenitm  ffimemiforumfn 
eafidiuerptffeeieiNeeitulexdefm- 
totus  ad  cer/um  genus  ctttfdrum 
frorogori  foteft  ibtigentiimiinteit* 
ftdtuerfdfftciei. 

Ittdex  defuttttm  od  cer/um  genut 
fg^ntirttmivid^ee^  etutfas  fho» 
UriumMt  fnfHbnmttMferJfonittdifs 
inctkfisfitts  fforogori  neqmt. 
lurtfdiSio  erdinorid  vttiuerfaiis 
vniuf  ciuitttis,  territorij^  proro- 
gdripotefi  d  perfonis  *ltertus  terri" 
torijinedufisfius, 

'tiielligitur  UXM  UXiJtimifibff^ 


7)erenuntiat.fort,  j8r 

tmn  ittd.  Et  tridtturittrifdi^pnm 
iudtcis  Regilis  patrimon^ prorogdbi-^ 
lem  fffe  \  tttrifdtCltoncm  veto  tudtcii 
bonorum  Regtu  corend  non  fojfe 
frorogariftbid^fn, 
Cimmimis  Mert,  doffrmd  rrfirM^i 
S-difiremii  inier  enmt  tfuifi&m 
efi  t  vtin  qmeimqnt  loco  coHueniri 
fofit,  (^r  eutn  cjui  promifit,  fluere  irt 
quocunque  loco.  Et  reiji.t  ir  num  9, 
mutibmtt^tsfecuHd^ieg.PdtridS 
HoflraSfmim*tQt 

terkim  >  Refpondefe » htftM* 
menti  dekiti  fimfliciier  proUtumt 
idemtmfOrfat,tjuodverbStlo\\iCTCt 
&verbum,  conucnirc»  ftaid 
in  iodicio.^««w.iO. 

1t.  Secundum  ius  Regium  Lufttanicumi 
f «r  fromiftt  foluerOt  aut  refpondert 
iii€eriialtti»eliee,eiiiieHtri  pote^ 
iHi  eit  ti^fi  ibi  Hon  imteHiatur ;  qni 
,  vero  fromfit  foluere,  aut  refpondere 
generaliter  incf  uocuncjue  Uco ,  coue" 
niri  no  poteH,  nifi  vbt  fuertt  inuen- 
tus.  Et  a/signatur  dtferentia  ratii 
hmrvtrmHc/iieca/um.-^' 

tt,    Jfetiim^ili  ifuibus  leq^.noftra  Regtt 
i  reeeptis  tradttienikut  demtnt  ctrcit 
feri  reHUHtiationem,  &  obSpaioHi 
refpondenii  coram  alto. 

IJ.    Clericus  dltertus  iudicis  ecclefiaflici 
iurifdtdioni^  omifio  pro  frio,  fubdert^ 
fe  nonpoteftt  nift  de  epifcopi  flti  f#ji- 

Jn  udcum  vero  iudicem  eoHfenttrt  * 
HOH  Potefl,  nec  de  epifcopi  fm  cno» 
fen/u,ibtin  verftcul  Adio 
Exemptie  cUrtcorum  a  faculari 
rifi^iinejiidniimit  efi,fecuncitim 
timimmem»d.  mtm,\%*iHrfitul.  fffe 
autem. 

14«    SchoUriSf  an,6'  (juindiremimiirt  ' 

pofii/  prittilegio  fori. 
IJ.    Ser.Atorn  priurff^ro  fori  renunti/tre 
nonpfifiunt,  (juodatnS  ep  tllu  ludex 
mcaufisfuisprafes  curii  in^ud  ver* 

U  4       .  fmtin 
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iudicii  aberius. 
15.   Infiitor  (onutmri  ftteji  ifi  Ucfiia 

iimm  rtidm  ffmijit  ^etfiiHim 
itfaeriidtur. 
Z4»  ^iprfmifitfferfindlitercpmpareri 
in  loc0  tlHjuo  nd  reddeftdtm /ufceptd 
Mdmtni/Irsti^ms  ratifinem ,  perfint- 
Uter  comftaert  ,  c^mfelitndus  efi 
Hidm  per  ferftms  ctptmrim.  Afiir 
tJ&qumit  tx  tmif$»im  vtr&td.  Efi 


3« 

Jsittiir  i  &  eo  vtuntur  etism  iit 
<4ufis  cdftis  Mte  fufceftum  tmamt, 
16.  Nttt  Mtefi  Idicus  fdeifii,  «#  ttrmt 

tunftrtinentikus  ernuenidtur  ^  nte 
fQteft  itmfdinionem  iiiiusfrtrtg^re» 
XJ,    zuict^  de  frincipis  ccnfenfu  ftthdere 
Je  fotefl  ecciefidftico  iudict  i  n»n 
yero  econtrii  »ltriem  luieo  (uUen 
fe  fotejietium  iittereetktue  eftfiofi 
fii  eon/enfui      t^jerei0iA,  rsti§ 
Juflex  ufignatur. 
Inferiaret  domini  habentes  iurifdi- 
{iionem  m  terrts  fuis ,  «<w  fojjMnt 
y    fnhdttis  fuis  conjenttrey  vt  coram  eC' 
xlejiafiic».  itiA*  tmtittximtmr.i  ttit. 
tyiiitfit. 

p8.  J4in»\ifi^jirefr^  imlieit  ftn/enfii 
S^en  fojjtint  eoram  alio  Uicoi 
elerici  vero  fine  confenfu  epifiopi  fui 
iitigarenon  ^ojfuotcoram  alieiudice 
ecclefujltco.  Et  difaentiA  rutiotrA- 
iitmijUrt**(^tgn4tM,  . 
FiJiB  qmfiittUfimt  fmiaii^/tm 
tdmtributar^iincortfubis  itmiitit 
dliorum  iudicum  iurifiitiiionem  pre- 
rogere  nonpojfunt.dnumAt  fecun- 
ditm  Bart.  tbt  in  verfieuL  Ex  qHd. 
Limilatur  nu.zo. 

j^.  Trmbtnrt  imttrimmilet  &  emm^ 
tmtt  differeittimttm  effeeirek  i»* 
eHemm  freregutitnm  yjeicircu  fre  • 
roganttMm  ftrftnts  JSfmittitm 
verfari. 

XQ,  FafaHus feudatarius ,  aut  altas  tribu- 
tarius  fufer  iuribus  ad  dominum 
fertitimtikm  mm  tHt  iaiict  UtU 
mitmftt^iBtPietiipitti  «Ur 
Jecm.         .  ..  ^^  .  ^-  ^ 

%l,  fncola  vnius  regui  ,  exferni  regni 
iudici  fubmittere  fe  potefi  pacfo,  aut 

w..  .  frorogatione  coram  lUo  littgando. 

X%.  Fiiua  f  ferfind  alit  ^mlms  com.- 
^%jmjerntitmt  wifa  frinUegmm  fori 

,  '^'  "^ittmmefi ,  rtttimtitrt  tiftfim  tx» 
ft^tmtifMitm  9  mfmtfgiitttt 


CLAVSVLA  QVINT^ 
^  renmiatifmefiri  : 


claufula  do  renun. 
ciitionc  Fori  ,  tam  iure 


^^ordioario,  quam  priui* 
glcgij  cauia  compctco- 
ris.vniarifsiaui  cft,adcd 
vc  nulluin  fer^  publiciiin  repcrianic 

indrumentum  ,  in  quo  alcer  altcrius 
dcbitorem  icconfcribacqnod  rcnun- 
tiationc  haccarcat.  Eam  .Tutcnwalc- 
re>  probac  1.  i-  m  fin.  (f.  il  quis  in  ius 
yoeac.  non  ier.  Et  regvU  iuris  fic  Te 
iiabec»  recundi^in  quam  1  cuiqiie  licei 
renunciarc  his,  quz  pro  (e  inrrodutfla 
funt.l  fi  quis  in  confcribcndo.  C.cic 
cpircop.&.'  clcric.  I.  pcnult.quar  ctiam 
incipic,(i  quis  in  confcribcndo.C.de 
pa^l.vbi  glofT.  mulcos  cafus  cumular, 
U  alij  ibid.poft  eain,  in  quibusregula 
praedida  &Uit:fie  vcrobique  oppooik 
del.n  conueneric.fT.dc  iurifilid^oniii. 
iud.  vbi  probatur,  padum  ,quoqiii$ 
alterius  ,  quam  fui  iudicis  ,  iudicio  fc 
fubmiccic,  ineflicay  cde,  aoccquaai 
adcacur. 

Ad  qnam  difficuliacein.  glod^cres 
foluciones  addueic  i  primaeft » vc  in 
dlJi  conutneric»  paaum  renuntfa- 

cionis 


Cap.XlU.  ^>k/«/4 

tionis  fori,  fine  rcriptura  intcrucne- 
rittinalijs  vcrojin  ioriptura  ,  idcircd 
valcat  in  illis.  Quam  iblutioncm 
approbarc  vifa  cft  Ord.noftra  lib  5. 
titul.  6.^.1. &  citul.ii  §  i.vbi  nonalias 
fori  rcnuntiationcm  admiitit ,  quam 
foripcurapublioa  ,  vcl  qua:  fcripturae 
publicz  vim  habeat,  contcncam.  Ex 
quo  apparec ,  quod  non  folum,  fori 
rcnunciacionem,  quxdnc  fcriptis  fit, 
non  admittic ,  in  quo  cum  (olucione 
ida  conucnic  i  fed  (&  in  hocabilla 
dcuiat)nccin  foriptis  fafla  admiitit, 
nifi  lcriptura.publica  fit,  vcl  pubiicx 
vim  habcac.  Gioffa  vero  prxdidam 
folutioncm  rcfcllic  per  I.  paftum 
quod  bona  fidcC.de  padt.fccundum 
quam,  pa£lum  finc  feriptura  ccicbra- 
tum  I  icavalcc  ,  vc  quod  in  fcripcis 
gcftum  cft.  Aliorum  folutio  fuit,  vc 
d.l.n  conueneric,  loquacur  in  A£lore» 
qui  pacniccrc  potcft  antelitem  con- 
ccftatam  ,non  vcro  Reus ,  vtin  d  I.fi 
quis  in  confcribcndo.  Quam  itcm 
folutioncm  Glonfa  vtrobique  refcllic 
per  regul.  I.  non  dcbet  adori  ff.do 
rcgul.  iur.  Quarc  ccrtio  loco  gloflTa 
foluic  intclligcns  d.l.d  conucnerit,in 
pa£lo  pcr  quod  iurisdidio  tribuiiur 
iudici.qui  illam  in  concrahontcs  non 
habcbat,  aquo  quiliboc  illorum  ante 
fufccptum  iudicium  reHIirc  libcrc 
potcft  :  &c  d.l.fiquis  in  confcrihcndo, 
in  pa£to  denon  deolinando  proprio 
iudioe  ,  qui  priuilcgij  alicuius  intuitu 
dcclinari  potcrat: quodoommunitcr 
in  (cholati  exemplificant  •  qui  tres 
iudices  habet,  vnius  opcione  illidata, 
vt  in  proxmio  fF.orum,  propc  fin  & 
in  Auth.habica,propc  fin.C.nc  filius 
propacr.&  camen  priuilegio  optio 
Dis  rcnunciaco ,  vnius  cx  cis  ludicio 
aftringcrc  (e  potcft.  Qjam  GiofT. 
folutionem  fic  declarac ,  &  feqoitur 
Bart  tn  d.l  fi  conuencrit ,  in  princip. 
^cd.I.pcnulc.  Qum.i.Sc  cominuuitec 
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Dodlor.  fccundum  Dec.ibi  num.t^^ 
&  in  d.I.fi  aonuencrit  ,  num.iS  vtro- 
biquc,in  vcrficul.In  glofrfinal.&  nu« 
fcqucnti  difTcrentiz  raciones  cxpca- 
diticommuncm  ettam  intellc^um» 
&  concordiam  ad  has  leg.dicuncdC 
lcquuncurplurcs  alijrelaci  &  fccuti  a 
loan.Guticrr.  deiuramcnt.cofirmac. 
i.patr.c.  zS.num.S. 

2.  Qii£  fane  communis  fentcnciaa 
&itKcllcdu$  iure  noftro  non  rcci- 
picur  ,  fccundum  quod  poccft  quis, 
pet  publicum  inftrumcncum  iudioi 
noa  (uo  (c  fubmiccere,  ac  proptio 
renunciare  d.lib.j.ticul  6.^.£.&  ciiul, 
II*.  ^.1.  Ncc  quidcm-,  iure  communi 
fccuram  arbitror  communem  fcn- 
tenria  ,  &  interpretationcm  ad  legcs 
prxdi^^as:  illa,  namque,  ftantcoimis 
leftringerencur  Ugcsquzapprobanc 
padade  renuntiatione  fon ,  fi  caruir\ 
dccifio  non  proccderet,  prxcerquani 
in oa(u,quo  renuntiatio  ccndit  ad  c6- 
(eruandam  iurifdi^^ioncm  iudicisor- 
dinario lurc  compcccncis,  qui  tamcn 
priuilcgi)  caufl  dcclinari  porcrat:  qua 
rcftriftioncm  pr^diftx  legcs  non  pa- 
tiuntur  ,  prjelcrtim  attcnta  rationo 
illarum  ,  quzlargius  fcribitur  in  d  1. 
pcnulc.  vcrficul.  Si  enim  C^dc  paft. 
przterea.fi  ludextalis  cft,  cuius  lurif. 
didio  taeito  litigantium  confcnfu 
prorogari  poteft.dcquoloquitur  tex, 
in  d.l.fi  conuenerit,  vtinfinuar  ibi, 

frmfijukm  Adtreiur  muuu  zioluntMt 
fuerii^  non  vidco,  curtcxprcffus  con- 
trahentium  confcnfus  candcm  vim 
habcrc,  non  debeat ,  quando  pa^unn 
hoc  de  confentif  ndo in iadiceni  non 
fuum.ncc  fir  oontralcges,  necdolo 
maloinitum  i  quareft  ratiofcripca  in 
d.l. pcnult.fi  cnim  eiufmodi  efret  ncc 
quidcm  tacito  confenfii  poffentpar- 
tes  \Md'\cc  propriodcrclido»a!icno  fo 
fubijccrcquod  illis  vtinuchccr,  vt  in 
«l.l.fl c6ucocrit>  I.1&  i.£dc iud  l.i.C^ 
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fencencia,  quod  fori  rcnunciacio.cam 
quod  priuilcgio  ,  quam  quod  iuro 
cdpccic  ,eflfict«icer  leiicat»  lecntiddffl 
j^n^ftas  lcg.  iu  genenlicer  iiuel* 

I  Neo  illis  obftac  d.I.fi  conue* 
ncrit;adquara  varij  afsignantur in- 
ceUcfius  i  nam  vlcra  addudos  a  GlofT. 
aliosteferc  Sapia  ia  l.i.num.ij.&|rc' 
qttenci  ff.de  iadia.8c  Barbof.ibi*ecci- 
eulj.ex  naiD.8a.  vbi  lac^  dc  illi  us  cex. 
intelle£lu  agic;  qucm  num.88.cum 
Albcric.ibi,Birt.&  alijsabeo  citatis, 
in  pado  nudo  intclligir,  quod  Jccun- 
dum  ius  ordinarium  ,  iuxca  qu6d 
'  proccdic  illius  cex.dedfio,  a^kfonem 
Bon  paricl.  iaris  gcncium  §.  igicar 
nadaiF.de  paA.hanGqo^  incellediii 
magts  communiter  recepcum  dicic 
in  num.Sf  communcm  cciam  cradit 
Orolc.ind  l.r>  conucncric,  num.i.& 
^.qucm  rcfcic ,  &  Tcquicur  Gutierr. 
de4onuDenc<4.c.A8.noin.j  vbino.a* 
verbaceicibi  prb  padonndocxpidic 
jfecundum  commonem  Bart.  doftri* 
namdeverbo,  conuenin,  in  l.lcda.niL 
lz.fF.fi  ccrt.pctac.Cum  quo  comuni 
inccllcducgo  conucnio,  dcelarando 
lamon  pro  cxpiicacionc  iliius  ,  U 
tenoorclia  d.4.  -fi  conocneric»  cum 
legib.(np.€icacls  •  qnddtidittd  efttpa-. 
ftom  qoo  concrahencec»  in  eoncradu 
intcrcos  cclcbrato,  pro  complcmcco 
illius  promiccunc  rerpondcre  coram 
alio  iudico,quam  ruo;&  hoc  qaidem 
cfficicicecccnec,canquam  pars  prin- 
cipalis  coDCradns  ,  U  eohaeKnda 
iUios » n  ex  B«ld.  tradic  Paol.d.1. fi 
oonueDericnam.a,.  Alcx.  ibi  num.^. 
veriicul.  Quarto  fallic  ,  Barbof  in  I. 
ha;rcs  abfcns  ^.proindc  num.^^.ff.dc 
iud.Quo  cafu  planc  loquicur  &  pro- 
«edicde6ifiod.d.Lfi  qots  iii«onfi:ri< 
'bendo ,  U  Ord.oo(lra  d.lih.  ).ci€ol  €, 
f  .a.tt  tiWUi|4«  Aiind»pafti<mCTtw 


caufis  &  ooncroucriijs  Tuis  m  ludicem 
Don  fuum  eonueoiunc  ^  &  hoc  quidc, 
fifiDplex*ao  nodom  eft>aAionem 
non  produeic,'ioxca  d.l.iurisgenciom 
f .tgicur  nuda ,  &  idcicco  anccquaim 
iodexclcftus  adeacur,eiufmodi  coa- 
uencioni  ftare  ,  nullus  compcllitur, 
iuxca  d.l.ii  conueneric,  fic  incelligen- 
dam  in  cafo  ifto,  coi  vccba  illius  bene 
conoenionc,  fie  in  illo  commtinem 
adeam  inccUedumi  de  quo  Barbof. 
d.  num.  88*  hL  reqacnri,  accipio>ft 
probo. 

Ex  quo  infcrtur.quod  fi  in  cafu  pr^- 
di^o,pado  ftipulacio  lubic6ka  iic » lUi, 
parcei,  ccia  anctqoi  iodex  adcacoTft 
ftare  ccneboncor,  non  camen  vc  pns* 
cii^  coram  iodicc  non  fuo  lirgaco 
ceneancur,  fedad  intcrcifeadiocrir, 
iuxta  reg.  I.  flipulationes  ron  diui- 
duniur^  Ccllu^tf  dc  vcrbor.obligar. 
fecundum  Bai c.d.  I.H  conucncncnu. 
^[^*««os  opiniooem  ^omonem  diac» 
•^feqoitor  ibi  Dec.nom.io.Rip*in.tf» 
i.oum.  n  dc  ludic.  &  alij  rclaci ,  ££ 
fecucia  Gutierr.d.  c  i%  nu.4.  poft 
Cdj  Batbo(.  d.l.  I.  articul.  5  num.  101; 
Mort.in  cmpor.  iur.i.  part.citul.i.in 
ptzmiiT  num.17.ccn  laf.Anciquiores 
•tiM^ecocosin  dJ.fi  coQoeneric  nvl 
ai;lencac  nee  ad  incereffe  in  hoc  cafii 
ex  ftipolacione  aAionem  oriri ,  quod 
&:3!i;  nucrunt,quos cofutaiBarhof. 
d.artic.  3.  num.ioi.  &  fcqucnti.  Ex 
quoapparct,pius  opcrari  aditioncm 
iudicis.cum  nudo  pado,  quam  padii 
ftf^brionc  vallacnm}  hoc  enim  noa 
operatur  prxci(am  prorogarioncm» 
iliud  veto  (ic,  ioxra  d.I.fi  conocncriN 
a  contrario  (cnfu  ,  iundo  corrmuni 
prardido  intcllcdu  .  Aditum  vcro 
iudiccmadhpc  incctligunc  alij  pcr 
Ucis  oonceftacioncm ,  alij  pcr  paicm 
oonpijparirionemcofam  iudtcc,  qoan* 
niriil  non  c6ttftccor » qood  rcqoicof 
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communes  inuiccm  contrarias  retu- 
|icihi,nu^;.  cumfequenci,  &,poftc-. 
riorcm  hanc  iiac  dttbio  .¥C(icvciil 
fircrcripfic. 

$m  ergo  vera  concludo ,  poile 
quemquam  rcguUtriter  pra  iinple^ 
mencQConnaftuf  pcoprtQ  fbrore- 
nunciare,  &  alcerlot  ladicis  iurisdi- 
^ioni  fc  aftringcre.  Qujc  conGlufio 
fallic  primo  m  iudicedepucaro  ad 
cercum  gcnps  caularum^nam  Gquif* 
quam  pro  caufa  diucrfs  fpeciei  pro- 
waUm  coram  iUo.  re(pondere>  non 
tflirabic  conucnciQ  |  qnam  enini  iuv 
dids  .iurirdi6kionem  prorogare  ne<» 
queunt  licigances  cora  illo  litigando, 
necpacirccnces  ponunc,conuenicdo 
vc  coram  illo  conueniancur )  valcc 
cmmhaoia  ce  argumcncum  deia- 
dttdo  ad  cootraftam  t  .potc6  pro« 
fogacio  fieri  ddbcc  in  cauus  eiuioem 
^Mdei »  cuius;  eft  iurifiiiftio  iudieis 
prorogaci^&  aliasnon  tcnet,iuxta 
Barc-  lcnccntiam  in  l.  inccr  conuc- 
pienccs  ff.  ad  munioipal.  qucm  fc- 
quuncur  Bald.  &  alij  in  1«  cettamenca 
omnia»  per  tez.  ibi  Cde  telbuocnc. 
AbMn  c.P*&.G.  num.  1:4.  iwriienL 
Venio  ad  rexcam,de  ofifie.  U  poceft* 
iud.dclcgac.  vbi.hanc,  dicic  ,  efTo  co- 
muncm  &:  notabilcmconclufioncmi 
quam  fcquicur  Fclin.ibi  nu.ii.Imol* 
qui  cciam  de  communiceftaCttcnam« 
Stf.  Alex.  Corn.  &  laC  num.  |.  ovm 
fe^oencib.inl.n  pcr  crrorcfEde  iurif. 
dift.  omn.  iud.  Scbadian.  Sapia  in 
lpopcc.l.i.num.£.fr.dciud.&  eft  com- 
munis,  vcvltra  Abb.Sf  Imol.  in  d.c. 
P  a.G.  vbi  lacc  dc  matcria  ,  tradtc 
I^^r.d  l.fi  per  errorem,  num.  7.  Morl. 
in  prxfni(rd.cicttl.a.num.nt.  Tn(ch. 
pti^.tom.6  concl  527.  rublicP.nib 
4».&  47.  Martadc  iurifdift.  4.parr. 
cufu  184  num,8.  Ex  qua  infcrunt, 

iuiiidi^oQcm  iudip&  cauiaram  cii- 
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minalium  ,tn  caufiun  ciailem  pro^ 
rogari  oon  pofTe, l.(blerou$  .^.lacrnn<^ 
cnlator  if.de  iud.  ficut  nec  econci^ 
quod  intcromncs  conftac ,  commu- 
ncradicic  Clar.in.^.  final.  qua^H.^i» 
num.£.Tu(ch.d.  conclur.^z7»  num. 
%\.S£.  54.InfiHnmtjpraBceretl,iodiceni 
deputacnm  adotnus  meFeacotG.noii 
poife  prorogaci  in  caufa  dinerlii 
fpccieii  &  iicin  alijs,  de  quibus  per 
laf.in  d  I.C  pcr  crrorcm ,  num.j.cum 
fcqucncib.  Tufch.d.conciuf.^  17.1x11. 
5j.cum  fequemib. 

f  Seenndilm  qnam.reeeptam 
tradirionem  .videtnr  dieendum>qo^ 
iudicesdeputatiad  eanias  (ebolarifi» 
&pupiIIorurn  ,  prorogari  non  poce- 
runc  abalijs  incaufis  fuis,  vtin  tcrmi- 
nisprobac  Marian.  Soan.mc.ijgni* 
fiaifti»num.)o.  verficul.  Tcrtio  quc? 
firar»de  lbr.compet.  quem  feqnimr 
Felin.d.o.  P;&C  nnm»  11.  Vdalrie^ 
Zafd.l.n  pet  erroreminuj.  vcrficuk 
Itafi  eflTet.Cofirmacur  hsEc  fentenria 
cx  communi  qua  cradicur,iurifdi^io« 
ncm  delegacam  pofie  prorogari  roi^ 
pedu  tei,loci,A£  ccmporis,  non  verd 
lefpefto  per^bnamm  ,-Abb.  nom.ii* 
'Hcalij  in  d.a.P.&.G.Sapin  repetdj» 
i.oiim.  i|.  vbi  >  GIoiT.  fencenciam  ibil^ 
tenentis,  iurirdidionem  delegatam 
poffe  prorogari,  commnnero  dicicsfiC 
dcdaracvt  non  procedat  refpeda 
perronarum>pcr  cex.in.d..c.P.&  G» 
cum  Bart.  ibl  c^  iin.  Vbi  etiant 
Paul.  num.i^.  Gbfl.  fenteotigm  iio' 
lifflitac.  Atque  ita  apparec » proro^^ 
tioncm  rcfpcilu  perionaruro,noftita 
dc  facili  admitri  ,  vt  qux  fit  alijs  rcf- 
pcdlibus  i  quod  cft  argumcncum  pro 
pncdiAafenfeneia,vt  iudcx  dcput«* 
tos  ad  cercum  gcniiis  pccfonanuliy 
prorogatt  non  pofsit  a  perfonis  aliji 
incaufisfois.  Deniquic  facit ,  qniarft- 
rioobquam  prorogatio  nonadmic« 
liUUin^uiis  dittciix  fpcci^.i  ,iuxca 
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conMiiieiii  (eBCQndain ,  aeque  milicac 
iac«ttfisdiaer(ifttnipetronarum  ;cft 
cnim  ratio.quia  prorogaciodebcccnfo 
eiufdcni  fof mie  &  naturz ,  cuius  eft 
caufa  prindpalisi  qux  ratio  zquehic 
milicac.Quarc  fcnccnciam  hancpco> 
bo|  qws  tncilaiis  procedic ,  vbi  iudex 
ad  cercnm  genut  peribnaram  depn* 
tacus  ,  exfonna-  ftacuci  limicatam 
habcat  in  cas  iurifdiiflioncm  ,  cum 
clauUila  vt  in  alijs  inrromitterc  lo 
ron  pofsit,  vttraditMarian.d.c.ligni- 
ficafti ,  num.  3o.vcrficul,Terci6  pto- 
bator»  vbl  tamen  eaodem  (ententiam 
jpvobac ,  eebm'  ftacnti  daafuU  ooa 
cxcante. 

6  Ec  non  obdac  difFcrencia  qus 
communircr afsignacur  inccr iurildi- 
^ioncm  dckgacam ,  8c  ordinatiam; 
qu6ditla,  ad  perfonasalias  protogari 
iicq4eac.d.e.P.At  G*in  fin.  nccverd 
fic,ittxeacex4n  d.lt.  vbiiudex  vnius 
terricorij  i  pedbnif  alijs  (ibi  ooH 
fubdicis  prorogari  potcft  :  refpon- 
dendum  enim  cft  ,  quod  aliud  cfl: 
iurifdi£lio  ordinaria  ad  cercum  gcnus 
caufarum,  feu  cercum  genus  pctfo- 
aamm  iiinitata,aliod  larifdiftio  ordi- 
naria  vninerralis  in  qoafaiBque  cau- 
ras,&  perionasciuicatisvnioi^ftcer- 
ritorij  :  illa  quide  prorogationem  n3 
rccipit  ad  caufas  alias ,  ycl  perfonas 
diuerfas,quia  cumlimitataficlimita- 
cil  partceiFc&u.l.in  agris  S*  de  acquir. 
rer.  domin.  &  eacraeau(as,  &  per- 
fonas  fub  fiia  iurifdiAioneconteotas» 
siollaiorirdidioad  eaufas,  aut  perfo* 
nas  alias  repcrirur  in  iudice,idcire6 
prorogabilisnon  cft  parcium  cofcnfu 
d.l  I.  u.  de  iudi«.  1.  priuacorum  C  do 
iurifdi^.  omn.  iud.  &  de  bacincelU* 
cicor  commanisDoAomm  tradicio 
in  l.ceibmencn  C*de  teftamet.qo6d 
iorifdidio  fupercerto  caularii  genere 
conccfTa  ,  ad  caufas  alias  diuerfx 
Ipcdti  ^rocogabiiis  non  cft  j  vc  alios 


referens  cradic  Marta.de  iorirdi£(.dL 
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ordinaria  vniucrfalis  ,  quanuis  ad 
cercum  locum  &  ccrtitorium  lilius 
rcdridafic,  rcflrida  tamcn  noncfk 
nec  limicaca  ad  ccrtum  gcnus  pcr- 
fonariS,  vhdenihil  eft  qood  impediac^ 
ptorogationcm  illius  in  eodem  cer* 
ritorio  fieri  a  perfonis  alijs  alienicer- 
ricorij.  Facic,  quod  traditSalycinl, 
ceflamcnta  oTnnia  num.a.C.dc  tcda* 
mcnt.  neinpe,qu6d  G  iurifdi^iones 
diui(£  Hnc  per  ciuicacis  poccas  ,fea 
qttartetla,  non  pocetic  iodex*vniof 
qoacterjj,m  alio  ios  dicere  decon- 
lenlo  paidam  ,  poteric  vcr6  in  (oo 
prorogAti  pcr  pcrfonas  altciius  qoar- 
tcriji&:  fic  Bald.ibi  fcncentiam  limitat, 
&  dcclarat,fequicur  laf.d.l.fi  pcrcr- 
rorem  n.7.  Proqua  denique  dinctccia 
fiicit,qu6d  vnioerfitas  fiiciliiis  recipic 
ineremencum,  quam  (insalacicai ,  vt 
in  Lfinal.if.dc  rand.  in&iift.l.giego 
legaco  fF.de  leg.i.  quod  pro  rariono 
differencizincec  iurifdidioncm  dcle- 
gacam ,  &  ordinariam  vniucrf^lcm, 
vlcraalias,  concia  Angel.ibi  conii* 
decac  Paol.d.  I.i.  nom.itf.  infin. 

7  Denique ,  non  obftac  ceir.qai . 
negati  non  poceft ,  qodd  pro  00  ti. 
crariaopinione  multum  vrgeac,in  l.r. 
C  dc  iurifdift.omn.iud.vbi, procura- 
cor  Cacfaris,  dc  quo  ibidicitur  ,  quod 
intcr  cercas  pec(onas  iudicandi  poce- 
ftail  habec ,  prioatorii  lite  prorogatl 
potoit^  necnoc,  fpeciale  in  illo  eft> 
led  &  in  ali  js  iimilibus  iudicibus  xquc 
proccdicvt  ibid.  in  verficul.  final. 
Rcfpondctur  cnim  ,  procuratorctn 
quidem  Carians  iudicandi  porcftate 
habereincer  certas  perfonas;(ed  hac 
poteftatem  iUi  datam  non  eflie  pro* 
pterperfonasinter  quas  iudicar>fed 
propter  canfas  de  quibus  judicattqu&- 
do  enim  ciufmodi  funt  quac  fifcum, 
feuCxiaris  pacrimoniii  quouis  modo 
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cangtinc  ,  ctd  prindpalicer  inter 

priuacos  controucrcantur,  iudioandi 
porcltatcm  habic  inccr  cos  j  &  fic 
quod  ibi  dicttur  dc  iudicandi  po- 
tedace  inter  certas  pcrionas  ,  aeci- 
picndaro  cft  de  peribnis  proptfer 
icaa&s  .  Aiqoe  ita  apparec  /iarifdi- 
-ftionem  quam  habec  Czfaris  pro- 
ruracor  ,  noncfTc  rcftriftam  adccr- 
tum  gcnus  pcrfonarum  ,  cuiufmo- 
di  c(l  ilia  >  quam  habcnc  iudices 
fcholariocn ,  pupillorum,  Se  alij  ho» 
iufcemodi  »  qoi  habenc  iodicandi' 
poteftacem  inter  cercas  per(bnast 
tion  propcer  caufas,  fed  propcer  pcr- 
fonas  principaliccr  ,  &  priuilcgio 
carum  -,  idcircoque  iurifdiftio  ca- 
•lis  ,  lanquam  ad  ccrcum  gcnus  pcr- 
fonarom  depucaca  ,  piorogabilis 
non  eft  ad  alias » ex  racioncquam. 
diximus ,  quz  ceflac  in  procuraco- 
re  Czfaris,  cuius  iurifdiflio  noncd 
indultapropccr  pcrfonas  ,  fcd  pcoi 
ptcr  caufas  principalitcr  »  idcirc^ 
prorogabilis  cft,vcin  di^.  quam 
uc  iacelligcndampuco. 

DjeecaliqoiV,&  ibrieo  omnes  pri- 
ma  iironce ,  r»ciJit  in JcjU*m ,  cufient 
9$$0ri  ibxrjhdin  :  fi  cnim  iurifdidio 
procnracoris  Carfaris  daca  cftpro- 
ptcr  caufas  ad  fifcum,fcu  pacrimo- 
nium  Cxfaris  quoquo  modo  fpe« 
ilances  ,  vidccur ,  qu6d  fic  ioriuli* 
CAo  adcercam  genos  oaofimimda» 
u  ,  qua;  ex  hoe  muk6  minos  pro- 
rogabilis  eft  ,  iuxta  communem 
Lcgiftarum  ,  tc  Canoniflarum  ren< 
cenciam ,  de  qua  fup.  Scd  hxa  ob- 
ie£tio  ,  qux  in  prompcu  eft  concra 
pr2didumiocelle6biffl  ed  dift.  L  t. 
ffeMetor,  animadoerceodo,  quod 
iUa  dicicur  iurifHidio  ad  eercii  ge* 
nus  cauiarum  depucata  ,  qua;  daca 
cft  in  caufas  cercx  alicuius  fpo- 
«ici«  puta»  ia  oaulas  meccaatix» 
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aoc  gabellarom  ,  cuiufmodi  ctiam 
apud  nos  cft  iurifdidlio  iodicis  In. 
dici  Gommcrcij  j  iftorum  cnim  iu-' 
dicum  iuri/diilio  vcrfatur  circa  cau- 
fas  fpecici  cercae  ,  ac  detcrminar^e^ 
ttideoprorogabitisnon  eft  ad  cao- 
ias  alcerius  genens  f  loxca  commu- 
nem  iencenciam.  Ac  vcr6  iurifdi- 
dio  procuracoris  Carfaris  non  fic  fo 
habcc;  ncc  cnim  ad  ccrts  alicuios 
fpecici  caufas  efl  dcpucata  ,  fcd 
M  onincs  omnigcnas  dumroodo 
^fcom  unganc  >  fioe ek  boe ,  liae  ex  ' 
illo  fonce  prodeanc  ,ideft »  iiuejex; 
ccdamenco  ,  fiue  cx  concra£tu  ,auc 
quafi  concradu  ,  &  fiuc  cxdeli£^o, 
auc  quafi  dcli^lo  proficifcantur ;  & 
dcnique,  de  quacuoque  re  ,  quz 
qooconqos  modo  (peftec  «d  fif- 
com,  illios  nocioeft.  Acqoeica  ap*> 
parec ,  quod  iurirdiAio  illios  t  nec 
efl  rcflrifta  ad  certum  genus  per- 
fonarum  ,  nccad  ccrcum  ac  dcccr- 
minatum  gcnus  caufarum  ;  idcirco 
prorogari  pocuic  ex  confenfu  ]iciga-< 
cibm>tc  in  iudidbus  alijs  cradicumr 
excat»io  d.l.i. 

'   Quo  d  eric  obferoandollf'  tfd  liidl-' 
ces  Kegalis  pacrimonij ,  qoi  func 
apudnos,&  aliquandocognofcunc 
inccr  priuatos  ,vt  in  Ordinac.  libr. 
I.  cicul.  10.  poccric  enim  lurifdidio 
illorum  prorogari  ad  caufas  aliair 
cx  confenfo  UcigamiQm  ,-oirci  hoa 
tumcrranciom»cametfi  ad  Regale 
parrimonium  noUatenus  fpeftent, 
iuxca  ^xd:.  1.  t.  cum  fupra  dida 
ad  eam  incerprccacione .  Quod  in 
iudicibus  bonorum  Regia;  coronae 
feoos  cft|  illorom ,  namque ,  nocio 
«itoi  oercnm  geaos  OMinrom '  ▼eC'^ 
iacor ,  nempe » 0iccl|canfitf  bono* 
rom  Rcgiae  coronx  ,  quse  cercsc 
func  ,  &:  limicacz  ,  idoirco  pro* 
fogan  ocquii»  iuxca  communero. 

:  =  Kk     •      8.  Se. 
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tur  fupcrior  oonaluflo ,  vr  non  pio* 
cedac  in  obligaciono  generalicec 
emifla  qoa  qois  promiccic  refppn- 
dere.<soram  quocunque  iudia^fic  vbir 
cunque  pccitum  ruent;h^c  cnim  pro- 
mifsio  non  icacfficax  cft.vt  cum  dc- 
bitor  promittic  coram  ccrto  aliquo 
iudice,vcl  iudicibus  iocorum  aliquo- 
§&tk  Ipedalicer  nominacorom  ref- 
ponderei  qitocafu^etfi  noninueoia* 
cur  in  loeo  nominaco»poceric  ibi  con- 
ueniricicacus  pcr  lircra<;  rcquifitorias 
iudicis  illius-,at  vcro  in  gcncrali  iudi- 
eum  prorogacionc,  nonicaconucniri 
poccriCi  vbiounquc  placuerit  A^>ri» 
Ec  Be^^nidem  in  conoeneric, 
liani*4«^*  de  iarifd.  omn.iud.  didin- 
goic  intec  eam  qoi  padus  eft>vtin 
quocunque  loco  conucniri  pofsic,  & 
cumqui  in  quocunquc  Iogo  (olucre 
promific  ^  primo  calui  mquic,qu6d  ii 
cft  pa£bum  nudum.nultamindudc 
obltgationem;  8c,  fi  intereelsic  ftipu- 
lacio  i  nec  cuQe  debicor  rcrpondec^ 
compellecur  coram  iudice  non  fuO) 
fcd  ia  recufans  tcnebitur  ad  parnam, 
vcl  intcrelVe.In  fccundoGafujinquit, 
quod  n  promific  foluerevbiounquo 
Adori  piacueric  i  hxc  padio  nihil 
operacur ,  quia  ▼ecbaei^/^Mrif,pr6 
boni  Tfri  arbitrioaejip|Kitap;HlB^no^ 
virnon  arbicrabicuri  qv^iemqaamex- 
Cra  domicilium  fuum  conucniri  do- 
berC',fi  vcro  promifit.folucrcin  quo- 
cunque  ioco  fueric  mucncus,  cunc 
cpnueniri  poccricin  loco  inquo  fue- 
fie  inueQtus  »  quia  ibi  eoncrazi^ 
videcoi^C^pprraxifre  ff.de  o|j|jjglfc4e 
t6k.L  Titium ,  &  MaMiium.f  tucores, 
qui  hanc  fentcnciam  inhocvltimo 
cafu  probac,  ff.dcadminiftr.tutor.vbi 
notatBart.Ec  candcm  dodrinam>a« 
difFcrenciam  cradic  ipterprpfni&iooS 
de  eooueniendo  >  &  ,,diB  (olueiidpt 
idem.tenuic  Bart.  in  1«       li  quis 

ica,  in  I.  ad  fia^.de  eo  quod  «SfcJoCi 

V*     ^  ■  ,  ■  ' 


Ecin  fiio  difto  principal(»quacenos 
ditfierenciam  confticuic  intor  promif> 
fionemvr  fn  quocunque  loco  con-* 
ueniatur>&  promifiionem  de  foluedo 
inquocunque  loco  vbi  pctitum  fue- 
ritjBarc  fcquunrur  fcrc  omncs  in  d.l  fi 
conueneric,  bi  m  d.l.pcnult.vbiPaul. 
.  nom.tf.cbannmiemdixic,  commuo^ 
eciam  dixic  ibi  Dee.num.2.i.8ereque- 
CitFulgof.in  1  fiquis  in  confcribcndc!» 
in  fin.C.dc  cpifcop  &  clcrio.de  quo  . 
eciam  pcr  Dcc.  &:  Alios  in  c-i  cxcr.de 
iud.  Ec  differcntix  racio  cfl,  quiain 
promifsionc  vc  in  quocunque  loco 
fioooeniacar,  paenicenciac  locos  eft 
ance  Ucem  cooceftacaro»  ficaci  qoan- 
do  looos  cercus  defignacur,iuxta  dX 
fi  conueneric,cum  commoniad  eam 
inccrprctationc,  cuius  fup  mcmini- 
rous:  ac  vcroqui  promifit  folucre  in 

3uocun^ue  ioco,  ibi  contraxiffe  vi> 
ecaCfTbi  fiilationem  deftinaoic,  d  l 
sonccaxi(I%&  idcircd  tarione  coocra- 
^hisfiirticur  forum  ,vcin  looo  illiut 
oonneniri  pofsic,I.h;res  abfcn^.^.pro< 
inde,&  $.apud  Laheoncm  SAt  iudic. 
quod  communiccr  incclligirur,  fiibi 
inueniatur,  iuxta.c.  Romaaa  §,  con- 
trahences  de  for.  compcfcenc.  lib.  ^ 
Dequafup.egimas»c&m  de  ijs  in  qai- 
)ias'concra£fcos  omnes  oommonicec 
conueniunt,  ageremas  y  fab*  conoe- 
nicntia  feptima. 

9  Cartcrum,  vt  ad  Bart.accom- 
muncm  dodnnam,.&  diffcrenciam 
'  joceceonaenribneiii  hQC,auc  iUo  mo- 
do  eoneeptam  ceueccaoEiariC^  fop. 
Aon  ica  fimpUeicer  pcobaaerimus 
oommunem  fencentiam  &  intellcdii  ' 
ad  d.l.fi  conucncricvndo  diflin^io- 
nis  prxdi^z  ratio  pcndec  feoundum 
Do^bor.eam  fcdanccs.necillamodb 
probare  polIamas.Pr^(errim,qu6d  fi 
magisiqoi  verbe,  eoncn|henrifi  meos 
&  volucas  accedidebet.qui  promittiCi 
cdueoici  pofleinqaoeuqi  loco  peritd 
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filCfic  ,  in  quocdnquc  loco  folucrc 
promictit  i  ad  hoc  enim  conuenitur^ . 
vc  ^oluac ,  Sc  conucntionis  iadidalis 
cfFeftus,  dcbici  (blutio  eft )  ad  queni 
fincm  rcfpiciunc  concrahcnces  dum 
conucnicndt  vcrbo  viuntur}  acquc 
iU,qui  pacifcitur,  vc  prodebito  con- 
.ucniri  pofsic  ,  debicum  cfFc^iue  fol- 
Qere  pcomic«t»(iaft  fponte,  fioe  iudi« 
cis  ioiTu  compulfus^proiaite  oon  vl* 
decur|Mrobandadiftio^io  intcrluM» 
Frfimittff,  conueniri  pofeyinqtmunqHeU^ 
tOttCt  '^romitto^  foluere  in  quocunque  lceo 
^tiHtm  fuerit  *  Qua  ra^ionc  contra 
communcmicntic  FutgoC  d.l.  fi  qui$ 
in  oonferibendo  propc  fin.  fic>  te- 
|bcorPaQl.d.l.pcnulc.nu.i(.  fevidiflc 
feroari  in  Caria  R.ooiana,&  quod  de 
praftica  illa  mirabarur,  quia cnTet  co- 
tra  comuncm  Doftorii  fcntentiam. 

lo.  Apud  nos  quidcm  idcm  fcr- 
uacur,  &legem  Regiamhabemus.fe- 
condiimqtiam  nuUa  differenctaeft, 
an  qaispromiccat.  iq  loco  refponde- 
rc.an  foluere,  vc  cQt  Ofd.iib.|.cicol.^. 
^.iK  3.&citul.ii.^.i.qua:lcgcs  inhoc 
confonanccum  d  c  dilcdij& originc 
ducunc ab co  ,  fccundum  eas  opi- 
nio  \\XG  ,  &praclicacontra  commu< 
Hcai  diilercnciam  pcoccdic ,  &  idcm 
iiapptuc  vcrbum,r«'/^«<^in  inftro^ 
nenco  debici  nmpliciter  prolacumi 
quod,vcrbum,ySZtfW;Ctfi  Bald  ccncra 
tcncac,  in  I.3.  C.  deprocurat.  H  inl. 
cam  quam.col.i.C.  dc  fidcicommifT. 
quem  fcquitur  PauLd.l.  fi  cduencrit, 
nom.f.8f'oi|iAcsm4.c.i.deindic.  vt 
ccdacur  Fclin  ibiiiiutf.7.  vcrficTe»* 
cid  dcclara. 

Quodvcro  in  lcgibus  nodris  di- 
citur,  quando  contrahcntes  vtuntur 
vcrbo  ,  reffondere  ,  a:que  obtinec  ,  & 
^ca^icacur  in  vctbo,cenuenire  acquo 
lCt  nolladiiferencta  cft,  anquis  pro* 
mitcac,  conueniri  pofie,  fcaftare  lA 

s«lUcio,an,cefpQiKfaxMiiKfei 


II.  Sola  vero  in  Icgibus  fioftris 
difterencia  cft ,  an  quis  promictac  io 
locom  cercum  >  an  gcocraliccf  io 
qacnlicunqoeiprimo  cafupoccricfSiS-» 
ucniri  debitor  in  loco  dciignaco  ctfi 
non  inucniatur  in  co:in  fecundo.cd- 
ucnici  potctic  vbi  fueric  inucntus. 
Quam  difFerenciam  probac  Oid.  d; 
cic.tf.$.z.&  fcradic  JarboC  ip  Lhacces 
flb<cns.$.i.mim.i}ff.ff  de  iodio.  vbi  £c 
sinmcr.imimybi..|Be  pr«cedanBb-<i0 
maceriaaaiusR.egium lat^  per  eura. 
Rationcm  cuius  clTc.arbicror.quia  in 
primoccrca  cCt  contrahcncium  volu» 
cas,vc  m  locodeftinacoagicari  iudi- 
cium  polsic;8cVer6fi,qui  promific  10 
quocunque  loco  ii^|ioiiderc,  in  quo« 
cunque  conucniti  po(reta^i||liuiea- 
tusin  illo.magnainde  maliciaeorirc- 
turoccafio.cutn  poficc  pars  alceraad 
libitum  ,  eum  pro  conuenicndo  ad- 
uerfacio  locumeljffere,  in  qucm,^fci- 
rcti  iUi  aditum  ncili  non  ^bce  peff . 
fe,aacpcralioiii>vc  defcnfionibu^tibi  * 
cpmpcf^ntibas  vcipofsic.  Cui  maltg- 
nandi  occaficni  vt  obuiarccur,  &  vc 
dctcnfionisfacultas,  pcr  indireftum, 
&inconfulc6  non  aufcrrctur,  proui- 
fum  confulto  fuic,vc,  qui  generAlitcc 
le  aftrimcic ,  io  qaocuoaoe  loco ,  8c 
corsim  qnocunque  iudice  refpoderc» 
fiiorenuntiaco,nonalias  coram  aliQr 
conuenici  pofsic,  quam  fi  ibi  inuc- 
niatur.Sed  U  hoclimicationemreci' 
pit.vt  non  incelligacur  in  co  qui  tran- 
ficns  rcpcricuc,aocqui  forcuito  cafu 
veiiita4locum,piica,  iiauizando.vel 
peftis  ccmporc,vccradicIaird.lii  c6- 
liciieric,n.45  FcIin.d.c.T.n.7.inprin& 
11.  In  mulcis,itaque,lcgcs  noflroc 
deuianc  arcceptistradicionibus  circi 
prxfcnrcm  maceriam,vc  cx  prxdidis 
conftat}  primo  quia  qui  fe  alieno  iu-> 
dicitftcittciccoc^tllo  tenetur  relpSr 
dcre>  necpenicemiz  locus  cft  ^  quod 
j-      comaai  dclciidimtts  fiip. 
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contri^communcm  in  d.  I.fi  conuo- 
nerir.  Sccund6>quia  qui  refpondcrc, 
fcu  roluere  promitic  in  ccrco  aliquo 
loco,  conueniri  pocefl  in  illo  ecfi  ibi 
non  inueniacur.In  quoa  iurecomuni 
lcgcs  noftracdcuianc.vcobfcruacBar- 
bof.in  l.harrcs  abfcns.^.i.  num.  5J.  & 
58  ft  dc  iud.  Tcrtio,  quia  fccundum 
ius  noftrum  diiicrcncia  non  efl  1  an 
quis  pcr  hacc  vcrba  /c  aftringac,  Pro- 
mttto  refpoHclerct  feu,  conuemri  poffcy  an 
pcr  h.TC,  Tromittff  foluere\  inccr  qU2C 
communis  cum  Barc.  diffcrcntiam 
ftaiuiC;  lcd  dirtcrcncia  apu.l  nos  (lac 
inco,  an  in  ccicum  &  dcflinacum  lo- 
cum  fc  aftringat  ,3n  in  qucmcunquc 
gcncraliccr  j  quia  primo  cafu  conuc^ 
niri  potcft:  in  loco  defignaco  ccfi  ibi 
non  inucniatur,  iuxra  Ord.  d.  libr.5. 
ttroi^.^.i.  &  titul.  1 1.  §  I.  in  fccundo 
vci  6,coram  iudice  non  fuo  non  alias 
conucniri  potcricquam  inucncus  in 
loco  ilio.Ord.d.cicul.6.^.5.  cx racionc 
dc  qua  fup  Quart6  &:  vlcim6  deuiac 
ius  noftrum  Rcgium  a  communi , 
quia  fccundiim  communc,  in  loco 
dcdinaco:  folutionis  forcicur  quis  fo- 
rum,  fi  in  illo  inueniacur;  ac  vero  (q- 
cundiim  ius  Regium,or(i  noninuc- 
niacur  in  loco  in  quo  folucrc  promific» 
coiHicniri  poccric  in  eo,  iuxca  Ord.d. 
ticul.6  ^  I.  &  cicul.ii.^.t.  Qua;  leges 
hocitallatuunc  in  cafu,quo  contra- 
£tus  inflrumcnto  publico  ,  feu  quod 
^tublici  vim  habcac  i  geftusfuic;  neo 
circa  hoc  quicquam  difponunc  in 
cafuquo  concradus  piiuacafcripcura, 
velfinc  fcriptis  cclebrarur  ;ideoquc 
cafus  hictanquam  omirfus,  fub  dif- 
politionc  iuris  communis  mancrc 
debct.ex  regul.l.  commodifsimc  ft.do . 
liber.Sc  poflhum.l.  fi  cum  dotcm  ft'. 
foluc.macrim.  vbiBarbof.nu.50.mul- 
tos  cicat  cxornanccs  hanc  rcgulam, 
Gabr.cicul.  de  rcgul.iur.  concluf.  dc- 
cim.Siaiondc  Prxc.dc  intcrprccvU 


tim.  volunt.  lib.  1.  interprcc  jiduh^." 
folur.  j.  num.  145.  Menoch.de  pix- 
fumpr.lib.4.przfumpc.54.  Quod  pro 
patriarum  lcgum  inccrprecaciono 
eiic  obferuandum. 

13  Tcrcio  prinoipaticer  fallic 
fupcrior  conclufio  inclerico.quiec- 
clefiaftici  alcerius  iudicis  iurifdidionf. 
omiftb  proprio  1  fubdere  fe  nequic 
nifi  de  epifcopi  fuiconfenfu  ,vcpro- 
bac  cex  in  c  Romana.de  for.  compe- 
cenc.lib.fexc.&  in  c.fignificafti « extr. 
eod  ticul  &  ibi  Glofta,  &  alij,  G^lofTt. 
in  l.i.ff.de  iucl.&  Barbof.ibi  d.arr.}  ex 
num.i75».cum  multis  fequencib.  vbi 
lace  profcquicur  ,  Matc.  de  lurifdi- 
^ion.t.part.c.tf.  num.  4^.  vbilimitac 
cum  citatis  ab  eo  in  num.fcquenti.vc 
non  prooedac  in  prorogactonequa: 
concingicraciono  cdtra£lus  celebraci 
in  alio  loco  ;  poceric  cnim  clericus 
pro  complcmenco  coram  iudicecc-' 
clefiaftico  loci  illius  couueniri .  la 
laicum  vero  iudicem  confencire^ 
multo  minus  poceft,  nec  fori  priui- 
lcgio  renunciare  0.  (1  diligenci  >  vbi 
Do£tor.eod.cicul.communem  cradic 
Glar.in  §.  final.quazft.^^.  nu.^.Marc. 
d  c.<?.a  nu.j7.cum  fcquencib.Tufch. 
pra6^ic.com.5.conoluf8.fub  lic.L.nu. 
5.vbi  ampliac  in  num.fcqucntib.Thd, 
Valafc.aIIcgac.14.  num.i. 

Adc6>  vc  ncc  de  epifcopi  fui  con- 
ftnfuhoc  faccre  pofsic,vc  cenccglofn 
Hnal.in  d.  o.fignificafti ,  verficul.Sed 
nunquid  pocefl  ,quam  fequicur  ibi 
Abb.num.final.Imol.in  c»P.&  G  nu. 
71.de  offio.  dclegac.  &  alijs  citacis 
Marc.  d.c.6.  a  num.  40.  vbi  ampliar, 
Barbof.  d.  arc.j.num.  i^j.&ibinum. 
I76.ampliac,  vc  procedac  eciam  in  his 
quaEpercinenc  ad  voluncaciam  iurif- 
(L6bionem  >  quod  cum  atijs  ab  eo  ci- 
tacis  cradic  Marc.  d.crad. de  iurifdi^t». 
4.parc.eafu  75.num.5&  fcqucci.Quar 
quidcin  fallencia  inhoo  fccudocafo» 

opcima, 
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opcima,  ac  facili  racione  procedic, 

auam  cxprimic  ccx.ia  d.c.fi  delij^Qti 

imnMuniUri  viiest  »fid potius  loticolit' 
gie  tcdefujiicQ  fit  fubluc  itiduntim. 
Qaam  racionc  cxplicat  Abb.&cius 
occariono  craiftac  ibi  cx  num.7.  poft 
Gio(r.ibidem,quando  quis  iuri  fibi 
•ompcceQCic^iiiiciare  valeaC}  de  quo 
per  oarc,8e  alios  in  d.t.  penQlcCdo 
pa£t.  U  in.i.ius  publtcum  ,  &:  l.pa- 
f^uminter  h«rcdcm  ff.cod.  fusc  Vi- 
cal.  cra^.  de  clauful.  rubric.  quibus 
tucibus  renunciari  pofsit^ad  ciaufu- 
li,m  tRtHfHttimt  cmniffus  bonis ,  Ki-cdt» 
Aouifitoi^lylarc.  eod*  craftac.  i.pacr. 
^aorui.  iitf.  pcr  coc.  -Eflre  auccm 
hanc  clericorum  exempcionem  aiu' 
tifdi6kionc  nrculari  ,  dc  iurc  di- 
uino  ,  probac  communis  fcnccncia, 
^uam  laro  profequicur  Marc.  A\dc. 
•apic.  6  per  cot.  &  pturibus  cica- 
tndic  Ccncd.  in  oolleftao.  ad 
iaf  canonia.  !•  pact.-  coltcAan.  17. 
sum.  t.  oui  camcn  concraria  opinio 
vifa  eft  vcrior.ex  co  quia  plurcs  funt 
cafus  in  qutbus  dcricus  ctiam  in 
lacris  coniticucus ,  aiiquando-  ciiii- 
licer,  aliquando  criminalircr  con- 
«enicur  coram  iodice  fiecolari » d« 
quibus  per  eum  ibi  in  mttoef. .  le-  . 
quencib.  &  Zeuall.  comm.  4,  Com« 
quartl.  I .  a  nttmor.  fo».  ciim  /e- 
quencib. 

14  Ex  prcdi£la  aucem  rationc 
infcrcur,  non  polTe  rcholaccm  prini* 
lcgio  ibri  renanciarc  1  ccehimicho* 
laciom  caofif  cectas  iadex  deputatur, 
/qucmnos  conferuacorem  appeila- 
inus)&hoe,non  perfonale  cuiufque, 
fed  ipfms  acadcmiz,  fcu  vniuerfitatis 
priuilcgium  c{l,&  propter  publicum 
buoccm  indalcum,  ne  «d-  «ia  vocati' 
todtcla  excta  dtticatem  in'  qu» lladif . 
jginfii  ver^nca'r,i  iiadijf  diftrahantur} 
{qoocdfla  caota  paMineft»  U 


S,7)er0nuntiatfori.  ^pi 

vtilitacera  concernit,  fccundilm  Barc, 
lnl;i.infin.&  alios  C  rolocmacrim. 
vbi  lace  Bacbo(.7  paici  nit.f|*caai 
iequenttb.  de  quofcrtpfi  jo  c6mcn- 
car.  meis  l.i.C.  de  facrofan^.  ecclcC 
^■parc.^.tf.EtnoobdacfentcntiagloCr 
in  d.l.n  conucncrir  ff.de  iurild.omn. 
iud.quam  Ba^cibi  fcquirur  num.i.fie 
commanJs.tt|icos,  fcholarem  prioi^ 

ua^hambi^P^  pacifci; 

vctor&  indice  ordinarid^l^cMae* 
nucur,fequiturBarb.comunem  teflia. 
tus  in  d.l  i.fl.  dc  iudic.  arr.  4.  nu.  54. 
ctcnim,  rcDcctia  hxc  incelligenda  efl» 
quando  iudex  alius  ,  cuius  iuriidi^ 
eUoni  fchoblMi^.^fiibijcic ,  eft  iodcii 
loci,tn  quo'ille  nadij  caitdt  commo<i» 
racuc:  iflius  enim  iuri(diAionempro> 
rogare  pa^fto  fuo,  fcholaris  porcrir,' 
omifTo  illo  qui  priuilpgi;  cau(a  tom.. 
petebat,  quia  conflicucionc  alccnuf 
nuiium  in  ftudijs  pacicur  deciimcn. 
fam.Qaaractonc9fiac  iodei  eiardcn 
loct,  ficaltls  compcccRf  ichotarts  vel* 
ratione  concraAus  in  eo  loco  geftii 
vel  ratiohedbmicilij  fluenS  fitcom- 
pctcns  iurcordinario  ,  cius  tamcnm* 
rifdiflioni  fubijccrc  fc  potcrit,  priui« 
icgiofori  nuncio  mifTo}  &  in  vtroquo 
cafa  aodpicodaeftglofr.6art&com« 
munic  fencentia  in  d.i.  H  cdlittenerit|.' 
pro  qua  fic  inccllcda  £icic  cex. 
Auch.  habica  ,  propc  dn.  C.  ne  filiuf 
pro  patr.ibi,  huius  rti$fti»ne  tUtgfcbo-J 
UribitSiiSS  c$rtmdemino,vtl  insgifiro /0^, 
veiiffim  tmhsth  rfifiof§t  ^»ihs  btmc 
4ifipbKmimdUlmtitt^cmeM  pon« 
deranda  func  verba  ilfa,  iffim  tiuitMtif» 
EiConcrarid  ver6,  fi  iudicem  aliis  fibl 
iure  competenccm  habeat  fcholarit 
in  ciuitate  alia ,  non  valcbitpa&um» 
vc  coram  ilio  conueniacur  priutlegio 
feiri  rehanciacQ,eKtaiionedequt^  fiip; 
qoicMcmilicat.  Qood  pro  teltentit 
^aarta  ad  rapetiotera  rcgalt^n»  119 
COOdoiioDem  notaqdnmeft. 


<)i»ibus  pia;f<:s  ciui»,ia<|aaiteriaocttrt 
f<a  iMaice  dacus  eft  ia  cao£s  iois « 

cuios  priu)tcgiireDuntiatia  nooob- 
ccic,  qudmagis  coramiudicibus  alijs 
cxxra  cucvativ  rcfpondcrc  coganiur^ 
MciciitM  eoun  in  ccx  Luoc  publicu& 
pdoiiniftfaaiis:  iofticixt  cui  pra  idu« 
iH^f^  in^ogLbuor^  Qua  cation^ » pri- 
niirgliim  boc  porrigi  ad  lice&^tiani 
^^xpca^  ancc  fucfcpcum  munus  ^tra'* 
tiu»fi<  iudicatum  fuiffc ,  ceftatuc 
Cabcd  dccil.  ij.  num.5?.&:  lccjucuci^ 
tom.i.£(£allcnciai(lacx  prasccdencc 
(orrobora^ur,,  quandio  &  'cacta  bic 
Boottunp^^  quim  ibi,  ncc  diuerfa 
ib.  ilta<|uaai  prQpriuilcgio  icholariii 
atculim'js,&  rcnacQcium  ptiuilegium 
nuius  cft  illo  ,  luxca  Ofd.lib.^.cicuU 
jy^.iJ^in  fin.vbi.dc  icnitarym  pri- 
uilcgio  >  cipfquQ  cxccUcucia  inter  alia 
.  loqucns.proratione  fuhdie , />tfr^^Mi 
0i^nos  axM  (hegjietds,(^ .  cretn  nuis  /r4^«/Aa 
emnofi^eruifo^.  Qu»  fanc  labor  »  cum 
in  admmiftiandaiunitia  fic,  quod  cfl 
Kegis  munus,  pro  pubUco  QOCliCQoda 
cUe.ncgarincquie.  ' 

ijlptcQcbiitoin]aicOk9tti  nonpotcl^ 
pacifciivc  omiflb  itidicQ  fuo  ooranx. 
cjccieGaftifO  conucniacur  io  cafibus 
ad  illum  non  (pcdlantibus  j  &  calo 
paftum,aucalicns:  lutifdi^^ionis  pro- 
rogacio  ablquc  CQnrcnfa  r^ecularisi 
pnncip is  ,cuius  eft.  iucifdi^io  i  non 
«alebic»  vc  iradicCabed,  drctCsi.no. 
6  in  fin.com. i.vbiadhoc  Qartaliega(. 
in  \.i  §M  poft  opccis.  if  de  nou  opcr, 
tiunt  vbi  camen  catum  hung  non 
irdtlar,  Icd  alium  duu-rlae  rationis,  ir\ 
num  pcDulc.ibi,  dc  qu9  infr.agcmus, 
% cap!ea.eft  h«o  fentencia  |  qu« 
oonll^Dattir-exeaquain  top.  proba*. 
uimus  deimprptogabili  ioritdiftiono 
iudicisad  ccrtumgcnuj  pcrfonarutu 


fticus  ittdex>qoi  adperibhas  cccke^ 
fiafticaaeftdepiuacus.al^icts  ptqro.)  . 
garvnon  poteiir  Et  licecB.acbo£in 
I.  i.vc.  j  nu,i3j.fif.  dc  iudic.  contrvii^ 
pcoocccum  cclgcis  abco,acvt  cccepK 
cum  (ctccac  cx  Eocr.decU.6  $.num 
quod  vt  indubicatuncL  po^it  T^f^h) 
pra^icar.iom.4.c^af.{tft.  fi|b<licer^ 
imuD.i^  com  cinob.^ei|ucntib.citata^ 
C^^deriOi.  conf  4tfSL  nti.2..  verilcul^ 
Qgarca  alias.j.qui  filij  fint  lcgicim.&; 
Francilc.  Mar.  dccif.  81.  lib.  1.  idcm, 
Tufch-com.^  conclur^a^  (ubiicc.P. 
nu.  la.  fi(  fec^uencii  pr^ediAam  tan^ci^ 
$;ntenctam  verioteici  e^nCe^ » <|wui!^ 
lex  noftra  ftatioi  ciundl^coQ^tprobaCi 
9(0ptiaiafulcicut  rationcteft  enin^v. 
ratio,quia  f^cularis  iurildiftio  in  fub-i 
dico^,  pcincipis  cil,^quo  vduc  a  foncQ 
ininferiores  iudiccs.  (pj^ac  &  vc  con- 
ftat  ex  Valafi^.  cum  relacisabeo,dc| 
inrtemphyc.  quacft.  S  nofl|i.tt.  vnd^ 
prit)atorampaAoab(que  illius  con^ 
(cnftt  non  poceric  aheo  aufccti,  iuxcm 
reg.l.id  quodnoftrym  dcrcgul.iur^ 
Oid.quidcmcio(^ra  non  foliim  pro* 
rogaciones  has  ccclcfiafticz  iurifdAt 
^ipoisa  laigisb^as  irricau  fedcii?a^ 
litigatorei  ei  aflrentiecnes  pcc^tatia( 
p;i(nji  mvlftaMn  |ih.a.ticui.i.(.i4.tiv 
quam  papnarn  non  incident  conueni., 
cr^ccs  vc  coram  iudice  eccleiiaftico 
licigcncfcd  coram  illo  licigaces.  iuxc% 
verbalegis.Quodin  Rcgno  Francix,, 
9c  Naoartijt  etiam  prohibQri ,  refert 
Qarho£d.articol.  |.  |ivtn>i4o.8c  I4i| 
vhi alleg^t  Nauacr.  c«nC.  51-  numuf,: 
(ub  rubrip.de  fencenc.  excomrotnBisi 
car.num.  5  dcfcndcnccm  ,  Icgcs  ha$, 
^  confueciKiiitcs  p|)un)q  iuce  fiiiir^ 
ipdu^as.  •,  • .  1  \  r>fi  IT^i  g^: 

17  Etqniitcmconttenirei^^^ 
concrahences.»  U  valehic-conoencia' 
incerc^ente  principiipDnfenfu  d^. 
litigando  coram  iudice  eeclcfiaftica, 
ijXSafuad^ttO^.Alia^aen  pcrcinence) 

*  l^uanui^ 
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Ca^  XIIl  Claufula 

(juanuis  ncc  d^ecpi/cp^ii  fui  cofciifo, 
polsic  clcri.cus  lccu.Ian  lu.rKdiclioni. 
(c  fubi^qcre,  vq  tri(Jid,uivii^  /up.cutn, 
QlQ.$(lnai.in  cJignif^calltn  de  foK;.CQi,- 

K9nti2;raJEia4up)e](j^f$i§iWi  pc>te(^,. 
prima^quani  veriocem  rcp.uu^Eac- 
bofd.artj.nunx  174  quii^  clei;ici  funt 
excmpri  iurifdidlionc  lccu,lari  iurc 
^iuinoicx  c^uo  inrcri;  tqiiQ,d  ucc  pci; 
papx  (Vc^patio.ncm  Laici$,  fu.bijc^ 
|>o(run|.$ecancU  ratio  «.ft>(\ui^  eptr-i 
^jOp^s  iurifdi^lioncm  quam  habct^ 

•  non  hi^bec  a  fe^fed  %  Sum  m  q  ^p.ti  fice,, 
iiX  quo.  canqu^m  in  cap.ttc  oti;jnis 
eccle^a(l;ica  iurifdi»ftio  rcliJec,  in  in- 
feciorcs  praelacos  indc  dcnuac.i.  c.lo.r 
^it«,de  maioLritac.  ^  o^^^diicnc.c.ica 
ppmifii^Si  ciift^fg.  cr;^di(  QQuar.p,rat 
^io.C.3|t.T\um.  pluribus  addu^is. 
Auguftin.Morl.  in  cmpor.iur  \  part- 
^itul  t.in  prxmilT.  cx  nui-n.iij.Vndc 
C[pifco.pi,&  prx:l,ui alij^iurildiftioncm  . 
^cclefiaf^icam  aSammo  ^onuticeitx 
MliOt  CQ(UlAn\>iHq  inconfu,lc(v>  «id  (e- 
ffiilar^  pciceftacei^  con^r^  raicrQriin\ 
G^noniim  (latuta  transferre  noi^  pof- 
fantiid  enim  clfct  in  dccrimcnturt\ 
CCclcfiafticT  iurildiftioivs  ,  puiu^  ill^ 
funta4minill:ratorcs,&  iuri  Ppfificio, 
dcrogare,  qqod  illi  non  poflunt.  Ac 
yero;  quia  fccularif  iurif^^^io  pciic^ 
^ulm  principe»  j:ei^4ccc|.t.U>ii^, 
pQlTuil^illi  fubditii  fuis  alTenvirCfVC 
COCSIin  ccclcn-ifticQ  iudicc  cotiucni- 
antur.  Quo  fic,  vcduccs,  &  comitcs, 
tc  alij  terrarum  domini»  qui  ii\ri(di- 
^ionein  in  iliis  habcnc  a  regibuSi 
ifQpeTcit4tn,canquan^  dQnatarijcpru^ 
CidfmodUfllbnfoin  prcfMre  neque-  . 

(iMicis  fttis^ ,  fet<  v^f^Uis  adpTO- 
togandam  ecclefiaf^ic^m  iurifdi- 
ftioncm  in  caufis  illorum,  ficuc  cpif- 
^iopi  non  poiTuiic  ad  pro.rogandarii 
fpi^ul^rem. 

-      %%  Pofidncqttid(Bmli|ici(ccat«r$  ' 


altcrius  iudicis  iurijdi^ioncm  pro' 
i;9j^arc,  ^u^  tacit^,  li^igando,  coram^ 
illo.vcpro  rcg,ula^ttaidjc  laf  in  l.i,$6C- 
p.Oifli  op.cris,  ,n v»iTV  »i. ^.dc  nou,9^cr^ 
'l\uiii;iat.£(ue  p^^p.i.ni^oi  de  liciga^n.dg^ 
COin^  illpb abfqu e  iu^icisi  fui  C9.9 ^n** 
fu.iiuxta  prin..cipailcn>  conclufiot^en^ 
fup.poficam,  Cspjc.  dccifp.in  princ, 
"^ufch.d.cQncl  p.z^  numi.ifi.  v^i  pro, 
rcgula  por\it.Clen.cus,  yerd  fine  cpif- 
(opi.fu|  ^pnfenfu.alteriu^  iud^cisecr 
^UMafHc^  i^rifdiaiionqir^  prqrogarq 
WqWV?  prc^  SH.^pi^  rei^tia  n^ta^. 

muaup,ex4.c.(igDi9c9ftV^ 

difrcrcrittam  intcr  vtramque  iui^O'. 

diilioncm  nqeac  Abb^num.^.^.&.if. 
&in  c.P-.&Gl.nu.  18  de  otfic.&  pqJ 
te/l.iud.dclcga^  Glofi.iq  d.c.  C\  dili« 
genci,Yerb.pa^ppriua(c>r|i^  *J>topq 
fipbeod.U(&t  GloU.i.ir^  ^ri-l^^ 
ibiB^^rt  Capic  di^^.  decifi;-  nu(n.tji^ 
yerficul.Quarco  limiiatur,  Tufch.d, 
conclunpz^.num.  jt.  &  num.6i.vbi[ 
ad  i4cn\  citacLap.alleg^  ^s».  num.i^, 
vetf^c. fc?n\  cl^o.Ec  diff^encix  racip^ 
^cvc^  ylff afsignatas  i  G  lofTi q  d.c.(^ 
4ilig^nti,  &  in  c.inoli^.  n  qu2(^,i« 
verb.ppntificcelici^  A;bb.d.qufn.7«' 
&  1  y.d.c.P.&  G.n.  1 8.  ex  Bart.in.d.l.i^ 
pum.i.&  i.ff.dc  iudic.&  in  d.l.r.f  85 
pofl:  opcris  ad  fin.  fif.dc  nQi\.opcr^ 
ni^nc.  q^ein  (equi^ur  ibi'litf.4.pum. 
II.  &  cqmnwpA^  ,y?||c(tiicu^  Si^bajlian, 
$api^  in  r^pcHt.  d  i.i.4e  iudic^  iiu.18, 
(ccuvk)m  qucm.idep  clericus  ahifquci 
cpifcopi  fui  confcnfu,  alccrius  iudicis 
tamctfi  ccclcfiaftici  iurifdidioncn^ 
prorogaifc  ncquir,quia  clcficus,  prasT 
ccr  n^dam  ;^c  fimpl(ceiVi  it|0ti(4i^Qnf 
qua  epifcofia  ffiMicus  c(|  ,ef^* 
da|S  l|abe|  ab  eo,  &  a1  i  u  nde  ill j  fqbici 
ftusmanetcx  caufisalijsdc  quibus 
Gflofl^.in  d.c.fi  diligentij&rd.c.inolita: 
laici  vcro  nqica  iudicibus  fuispraEiec 
nudum  iurisd>A'(>n's  cj^ercitiuin  fun^ 
iftfi^  I  idcirc^  a}»fqu^  ^pnfcHfi^ 
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iHocttiD*aUeriiis  tudicis  ittrir^iAionS  iudicis  oon  fui  .iurifdiflionem  proro<^ 

prorogare  poHijnCi  quod  clerici  oon  girc rion  poflc  fuo  ac  colicigatoris  fui 

valcnccpifcopofnoinuiroxuimagis,  confcnfii>dc.figni6cafti,  dcfor.com- 

&aliundc  ,  prxccc  iurilidi&ioius  cx-  pcr.cum  aliis.ii.quxfl.i.Quod  (acro. 

crciciuni,rubiaccnc.    '  rum  canonum  ius  Cac(arco  nouiori 

Ex  qua  racioneinfert  Bart.qu6d  iure  rccipicur,vttenec  Gloir.i.indJ« 

integnis  >  &  coinicaribus,in  quibos  .  i.ff.de  tud.8einl.  peiintt.Cde  paft. 

Iiommcs iunc vafalli  ,  feudatarij  ,  aot  verb. digniracis,  &  ibi  Bart.oppo(ic.r. 

ftlias  tributarii ,  qui^aliunde  >  pta:cer  per  Auth.  ftacuimus  C.de  epiicop.& 


iurisdi^lionalia  iura.domiiiis  fuisfub- 
iaccnc.tUis  inconrulcisaliorum  iudicu 
iurifdi&ioncm  prorogare  Don  pocc- 
runc  >  inilar  dericonim ,  ex  racioiie 
iqua  illi{fecnnd4mi.quai  (cripiic  Abb» 
d.nam.7.pf0f  ejSn.quod  in  vcritace» 
otccnra  qualitate  fubicftionis ,  nulla 
eft  differentia  in  hac  matcria  intcr 
iuscanonicum,&  ciuilc,  ctfi  Bact.d<f- 
fcrcnciam  cftc ,  magis  placueric  in  d. 


clcric.  Atquc  itaapparcc  >  diffcrcntia 
hac  tn  rc  ,  inccr  ius  Caefarcum,  8C 
PonciBcium  non  confiftere ,  fcd  in- 
ter  vcrittfque  fori  peribiias ,  vt  dixi-. 
mus.  ' 

xo  Deindc  aducrto  ,  Barc.  do« 
Arinam  tn  d.  I.i.ff.  de  iud.  &  in  d.§.U 
poft  opcris ,  gcncraliccr  acccptatn, 
non  vidcri  fccuiam  itametfi  cam  fc- 
quatur  Abb.d.c.figniHcafti,  nuro.^.&C 


f .poft operis,in  fio.quia^ericus  nun*  tsM  alij  qoonim  mcmioit  laCin  df> 

quam  prorogat  iifi^  fuperioris  fui  &  poft  operisinom.penult.  Vbieam 

confcnlu ,  quanuis  ecclefiam  non  ha*  limttat.poft  AngeUn  d.l.i.  num.tf.vt 

beat,  laicus  vcro  rcgularitcr  concra;  non  proccdacprzcerquam  in  cafu 

&ficBarc.  ibi  Abb.incciligir  ,  qucm  quo  vafallus ,  fcu  fcudatarius  lirigat 

laf.  ibid.  d.  num.ii.  concrano  lcniu  fupcr  qifaliratc  illaquadno  fubdicus 

inceliigic,vc,  ncmpe »  voluiflec  Barc  eft»vidcliccc ,  fupcr  ccibuco  domino 

olericum  qui  non  babet  ecclcfiam  debito»autfeudoi  cuneenimfindc5- 

abepifcopOiabfqiGofenfuilliuspoiro  feniii  domini  .non  poterit  coiam' 

prorogarcvtlaicus  qui  nullam  altam  alio  iudicc  licigarei  abis  fccus  :  9c  ia 


fubicftionem  pacittir,  quamquz  ipc 
Itac  ad  iurtfdi^ionem. 
r:  ip    Ego  quidem  circ^  pr^fcntcra 
arciculum  aducico  ptimo,  non  cam 
inter  ciuile  ius,ac  eanooicum  j  quim 


ifto  cafu  loquitur  cxprcfsc  cex.  qui 
pro  Barc.folctailcgari,in  c.tranfmina, 
de  for.  compct.  Vnde»  vafailus ,  tri- 
bucarius ,  ac  feudacarius »  £  conten» 
tio  non  fit  fuper  re ,  qusB  ius  donilni 


inter  vcrittfque  fori  perfonaS'  iiSe"'  concemar ,  fed  fupcr  aha  dioerfa» 

.renciam  verlari:  fi  enim  cum  laico  abfquedomini  eonfenfii  prorogaitt 

agacur ,  conftac ,  illum  rcgularitcr  Ci-  poccric  iurifdi^ionem '  iudicis  non 

re  ludicis  fui  confcnfu  ,  altcnus  iu«  fui,iuxra  regulam  dequa  fup.quac  in 

dicis  iucifdidiioiiem^poirc  pioroga-  hoccafu  limicaca  non  repericur)&: 

re ,  Vel  eiLpseM^y^l  cacite  ,  (ecun^  ica  Barcdodrinam  limicantalij,  quos 

dum  ius  dliili'»  de.quo  lup.  quod«  refert,&  feqoitor  Bafl>oCd.l.i.atc.|. 

eum  canonicoiure  corrcftum  inlai-  num.if6.ff.de  iud.  Tufch.  pfaft.com 


cis  nonlcgamu$,hocquoquc  iurcac- 
Ccnto  idcmfateri  dcbemus,  cx,regul. 
tcic.in  c.r.dc  nou.opcr.nuntiat.  fj  vc- 
1«  6um  clcricQ  agacur ,  Gonftac|,  cuoi 


4f.concluf  7-  fub  lit.  P.  num.i 6.  vbi 
communcm  dicicex  Capicdeciii^*' 

numji  &  pcr  cot. 

-  XI  •  Qiu  raciono  atbitrory  quod 

incolc 
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f  Ocots  vniu«  regni/cu  vafalli,  poceruc 
IncontraAibus  fois  propriotorore- 
ii«ntiare»4^  externiaicerius  prineipis 
tUklieibtts  fe  rubmictere  •  &  iHorum 
eiianj  iurirdiftioncm  tacitc  proroga- 
re,iuxca  regulam  prxdidam.quam  in 
hac  fpecie  recipit  Angcl.d.I.i.  num, 
#.vteonftac  ex  exemplo  quo  vticuri 
i4  Pachiano  furirdidionem  iudicis 
B()noniae  tbfque  Paduani  confenfii 
protfogafltei&ad  idem  allcgat  Cyn. 
Hllfi  cjui  cx  confenru  C.dc  cpifcopal. 
•udienr.  vbi  Cyn.col.  final.  vcrficul, 
Quinro  quarritur ,  excmplo  hoc  non 
vcicur,  nccloquiturin  fpccic  depro- 
rogatione  iudicit  alieni  piincipatus» 
lea  qusltione  generaliter  proponir, 
an  tudex  proroganciumimpedire  pof- 
fit  alieni  iudicis  prorogationcra  j  8C 
refoluicnon  pQfTc  Pctr.fccutus,  can- 
dem  fcntcntiam  fequitur  BarboCd.l. 
I.arc.5  num.itf4.vbi  rcfcrc,  magisco- 
muoem  efle,  U  pro  ^alios  altegactK 
cenendaquidem  eft »  etfi  concrariam 
iequacur  .^gid.  Bellam.  c6i.  }i-  num. 
4VreIacu$  a  Tufch.d.concl.^i?  nu, 
9  8C  iS.in  fin.  Neo  obflat ,  0  dicatur, 
pcr  proroeationcm  infpecic  propo» 
iica  decrani  iuri(di£^ioni  principis , 
i^ius  eft  fiabdimsaa  vafallus,is  qui 
prorogatiquia  qualitashsBC ,  qnando 
laper  ca  corcncio  non  efl^,non  pacflaf 
impedimcncum  prorogitioni  ,  vtrc- 
foluimus  cum  communi ,  num.  fup. 
proximo.Non  obftac  prartcrca,  cleri- 
c6,  fine  epifcopi  fai  cofenfu  nd  pofle 
^  fnbijcerealteriusepifcopacus  indi^ 
eibusiquia  maiorracio  eft  inclericis, 
qni  in  pluribus  adringuncur  eplico- 
pisfuts«quam  in  laicistvt  pro  rationo 
dlfTcrentis  incer  hos,&  iUos  fup.no- 

tatum  cft. 

Dcniquenonobftacracio,  obquam 
fUn.diximu$,pofleWcum  prorogare 
larifdi^Honero  ccclcfiaftfGi  iudids, 
pttooipto  fitt  l«gnf«nf«j  *  W 


ab(que  illo,  quia  alisls  talis  proroga- 
cio  cederecin  derrimentum  fecularis 
lurifiliftionis  quipprincipi  compeiitj 
quo  argumento  cpncrariamrcntcnti^ 
in  cafu  propofito,  fccundum  ius  no- 
ftrum  Rcgium  <iuo  ccclcfiaftici  iu- 
dicis  prorogacio  laids  exprcfs^  in? 
hibecur,  probatBarbof.d.art.|.ntiroj 
tof  .cnm  fequencib.cui  in  hoc  oon 
aflcocio  refpbodendo  ad  argumentil 
cum  diucrhcate  rationis  5  ctenim  ibi 
agitur  dc  proroga|ionc  iurifdi^ionis 
diucrf*  fpccici,  qu»  non  (ic  dc  fj^cili 
admiici  dcbuit,  vt  prorogaticTiHiKi 
diaionis  eiufdem  Ipectei  r#nuif 
fubdiuerfis  principibus  manenti$:&: 
prxcerei,in  cafuifto,  oon  ita  facile  ad 
frcqucntcr  prorogant  partes  proptec 
locorum  diucrntaccm, ac diftan^iam^ 
vr  in  illo  prorogarcnc ,  fi  eis  licerec, 
vnde  magnum  fecularisiurifdiftionif 
decriracntumfequerecur,  cui  idcircd' 
obuiari.magisddiuit.Quxracio  con. 
ucnic  cum  illa  quam  Paul.adducir,  ve 
iurifdiftio  delegata  prorogari  not» 
pofsic  de  pcrfona  ad  pefonam,quan- 
uisordinaria  pofsit,  in  l.i.num  1/  & 
de  iudic.  Atquc  ita,poft  fup  difta^ 
^Henrias,prima  hsec  (it  am^liarioad 
fuperiorero  conclnfionl',  vt  pirbcedac 
etiamin  illo.qui  extcrniregni  iudici 
fe  fubmittic  proprio  rcnuntiato. 

XX  Sccundb  amplio  conclufio- 
nem  pra?di£lam  ,  vt  procsdat  eriani 
invidua.&petfonis  alijs  miferabili- 
hus  quibus  commiferacionis  cauf^ 
priuilegium  fori  dacum  eft ,  vc  in.l, 
vnic.C.  quand.  Impcr.  intcr  pupUI, 
vcl  vid.dcquo  Couar.  praft  c.6  &7. 
apud  nos  Ord.  lib  j.titul.5.  ^.5.  qui^^ 
cnim  tali  priuilegio  ipfis  pcrfonis' 
prouideri  intenditur.quiamiferabiles 
(i!int,abfquc  vllo  puUid  &uoris  ' 
commodirefpeau,  (ed  pcrfonaruin 
doniaxac,  renuntiare  illi  poterunt 
taDqoim  pciailegio  pcxipnah,  ei| 
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h£khociuYe  jf,L 

rcgul.cl  i.fi  qnisin  coii^cribcndo  C, 
cpirrop.      clccic.  hL  C.dc  padt, 
Q'!!  fcnrccia  Scnarus  nollri  dccrcco 
comprobacur,  quo  non  (cmcl  iudica- 
cum  6ii(le ,  reforc  'Cabed.  dedO^;* 
tom.  i.  mulierein  coniogacjim  qox 
iniimul  com  martco  in  fcripcura  co- 
cra£tus  cum  aliogefli.fuis  iudicibus 
rcnuntiatis,  coram  alio  refpondcro 
promific ,  vidtiam  poftca  fadlam,  & 
conucacam  coram  illo  cui  fe  cum 
martco  aftrinxeraC|  priuilcgio  fori  vci 
poiTe  non  obiUnlb  lenonciacione 
prxdi^a i  iJque  ex  eo, quia  mulicr 
viduiratis  priuilcgio  podconcradluni 
fuperucnicntt ,  viucncc  mariro  rc- 
nunciarc  vifa  nonfic  ,  iuxca  rcgul.l. 
cres.fcacrcs .  6F.de  pa^.cum  nocacis  in 
e.ide  renancft  ica  fimdamencoifto 
tradk  Cabed.d.decif.i7^num.5.cec 
ficin  Senactt  iadicatttmfoiiTe»  cefta* 

•.WJ. 

quo  apparet,qu6d  fi  mulicr 
iam  viduapriuilegio  fori  rcnuntiafrcc, 
concrarium  iudicarccur}  &  bcne  qui- 
deta&  iodicio  meo.  iam  pia?diftaai 
lencenciam  •  qaam  nanc  ampledor, 
rem  macuriiis  cogicans « quam  cihn 
de  hac  ro  obicer  hcripfifTem  in  com- 
mcntar.I.i.  C»  defacroranft.ccclcf. 
parc.^.4.  num.5.  verficul.  Quod  qui- 
,  dcm,vbi,aIiudagcns,concraciam  (en- 
*  tenciam  glofrsretali  ab  ear nondiice* 
dens,  ind.  I.vnic.  quam  lequitor,  6e 
commendacBald.  ibi  nu.}.  &  Salyo, 
in  fin.  &:  cum  alijs  ab  eo  relatis  Bar- 
bof.in  l.alia.^.clegantcr.num.jo.poft 
princip.fF.  lolut.  matrim.  idemBar- 
bof.ini.i.antcul.4.num.69.  fF-  deiud. 
A  quananc(encScia,quiamagi$ami- 
caveritas»qoam  aliorum ,  velctiam 
mca  opinio  alibi  i  me  icripca»  libens 
difccdo,  &:prarccdcnti  adharrco.  In 
cuiu?  cofirmationcni  addo,  viduam, 
priuilcgio  fori  fibi  compctcntt  rc- 
^imciare,  tacicc  pofTe  ^  pocclt  cnim^ 


nechocquidem  in  dubium  vertieur, 
coram  iudiccalio  litJgarc  iurifdiikio- 
nciilius  prorogata.cui  poftquam  af» 
rcnfenc,  carpcamlitem  m  codcmju-' 
diciofinire  compellecar.  Pilailegiii 
ergo.coi  renantiarecacii^  fic  poieftb 
&  eiprefla  conuencione  rcnunciare 
poteric:  quanuis  di£Ferencix  racione 
intcr  hanc ,  &  iliamrcnuntiacioncm 
alsignecBaibof.d.1.1.  arc.4.  num.70. 
&  lcqucntiiquz  ccfi  probabilis  ficno 
taraen  el£cax  eft  » vc  propcer  eam  i 
praedtd^  fencencia  (it  reoedeadom» 
quxpociori  nicicur  fundamcnto,  ao 
teguia  d.l.fiquisinconfcribendo. 

Dcniquc  ,  pro  eadcm  fcnceniia 
addo,qu6d,fi  vidux,&  pauperes,mi< 
fcrabiic<,inquamipcrfi;)n2,priuiicgio 
fori  teaanciare  non  poflent » non  in^ 
&cil^  inaenirent  cum  qaibas  con- 
traberent,  pnerertim  qnando  ipfotii 
gracia  coniraftus  gcrendus  cfict,  vi- 
dcliccr,quiamuruum,aut  commoda- 
cum  fibi  ficri ,  ab  alio  poilularcnci 
<^uod  mifcrabilibus  frequemiiis  euCf 
nit^  &  noo  ica  fiicil^  inoenirent  ^  qvi  - 
fibi  peeooiasmotaodarent»aat  rem» 
qoaegcntiCOffimodarenc,  fi  pto  fido 
ieruanda  priuilcgio  foci  fibi  compe- 
ccntis  rcnunciarc  non  pofTcnc  cum 
pailo.vt  in  domicilio  crcdencis,  aa 
coram  iudice  fuo  conucniantur  iac- 
qoe  ica  eaenirec ,  quod  ptiuilegium 
conmireracionis  caufa  indalcii,eom« 
niferacionem  ipfam  lzdeicr;&  cob« 
craperfonas  mifcrabilcs  retorqucie* 
tur,quod  fauorc  illarum  conflicucum 
fuicconcra  regul.l.quodfauorcC.de 
legib.Llcgaca  inutiliccr.ff.de  adimed. 
legaf. 

%%,  Tercid     vlcimd  ampliatat 
przeedens  oonclafio  t  vt  procedac 

cciam  in  infticorc,  qui,  ncgotiacionis 
fiht  commilTx  rationcm  reddcrc  in 
ccrto  loco,  promittic  domino;  quan- 
uis  caioi  Il^uco  compore  in  loco 

deci^ 


decreto  tioninueniatur»pocerirca- 
meii  e^ram  iudice  illiui^  in.  ios  vooa^i 
pro  rarionc  rcddcnda  ,  quanuis ^lias 
in  loco  contradus  conueniri  quis 
non  pofsic  ni(i  ibi  inucmacur;  &:  ra- 
nonem  fpecialitatis  in  calu  iflo  a(- 
fignacPattUnI*h«rcsabrcns,$.fi  quis 
«ncelam  Mun.  8  £de  iudia  Erhoc 
iatclligo  I  etfi  oon  fuiifcc  cxprcntinl, 
^u^dinftitorconucniripofTccin  loco 
jllo  i  qui  cnim  dc  rationc  in  loco  ali- 
quo  ceddcndapacircicur ,  paei(cicur 
vcique,  vc  in  eodcm  proracionercd- 
denda  cooueairi  polsic,ioxcaiegol. 
iad-rem  mobilem  i.'ad  legacum  C 
.do.procuracorib.  &  alioquin  imuus 
.eflfec  paftio  ,  ad  cuius  implcmencum 
<fion  pofTcc  pacifccns  compclii  iudicis 
authoritatc.  Qua:  fcntcncia  iurcno- 
firo  Rcgio  planius  procediCtquando 
«oncrados  tn  (ccipcura  publica>vel 
quz  publicas  vim  habec,  celebttcuri 
fecooddm  quod ,  quitinioco  aliquo 
proconcenris  minflrumenco  refpo- 
dcro,aucfoiucrc,promittit,conucniri 
poceilin  illo ,  ctii  ibi  non  inucniacur, 
&nulla  diiTerentia  eft,an  promituc 
.refpondere«  (eo  ftare  ih  iodieio  >  vel 
foloere»vcadleg.  Regias  <up.obrer* 
Qaoimus  I  porro  qui  pcrinftrumentu 
negociacionis  fibi  comraiffaeracione 
reddcre  promittir,  nihilaliud,  quam 
pro  contcntis  in  inilrumenco  ,  in 
loco  deiignaco  refpoodcre  >  prp- 
iniccic. 

a4  Sofficic  aacem  tn  cafo.  iAoi 
quo  quis  ad  reddendam  racipaem 
in  loGoaltquo,  fe  a(lrinxic,proeura- 
torcm  micterc,  perquem  rcddar.quia 
quod  pcr  alios  &oimus,pcr  nos  mec- 
ipfos  faccrci  videmur  >  iuxta  iuris  re- 
gol.ficamen.perronaliceroomparere, 
:  aefic  laciofliemseddecQtproiiiifi^pet 
fe  redderc  debec^  eiurqne  rei  caufa  ad 
.  deftinatumlooumvenir^compellcA- 
•  dus  eft  ecjam  per  pcrioJiaBeapcarami 


•1©^  rmlmiaK fori.  '^y 

fi  accedere  reoufecvc  fidesfcructur 
l.i.ff.dc  paA.la^l(.decon(lic  pecua. 
nihil  ef^ia^\jyil,\ilibddbjft^huiccon^ 
ucntioni,qua;  concralcge$,auc  bonoS 
morcs  ndn  cftjnccilla  quidcm  fpccie 
feruicucis  inducit»  cx  quo  pcriclicari 
videreturiargum.cex.m  l.Ticio  ccntu 
f.Ticio  centttm,inai:£de  condic.ac 
deiBioiiftfar,i.a;CdeKber.b6mici.ea. 
hibend..Aliu(l>  ctk  «nim  padum»per 
quod  quispromittic  ,  non  reccdcrc  a 
ccrto  aliquo  loco,fcu  ciuitatcj&  hoC 
quidcm  Ipeciem  fcruituti;  inducit> 
vc  ibi  i.aliud  ,  pa^lum  pcr  quod  pro- 
^iCCttiad  Idcum  aliqupm,accedere,vt 

•  in  illo- inlfcepta:  adminii^Cionis  ra- ' 
cionem  reddatiquodvbreui  ccmporiS 
fpatio  cxpcditur.nec  illolibercacis  iuS 
infringitur.  In  quam  fcntcntiam  co- 

^  oenit  quod  tiadic  Bald.inl.cum  At- 
chtmedoram  c6l.2.vernc. Vnde  dico, 

rC»vtin'poflc£legator.dceoqui  pfo* 
mlfit.in  certoloco  toiociie;^  ic  Ibido 
pecionalitcr  rcpra:fentare;qucm  re- 
fcrt,&  fcquicur  lacob.  dc  fando  Ge- 
org.in I.hxrcs  abfens.§.fi tjuis  tuccla» 
num.^.vcriic.  Scptimo  fallicff.dc  iu- 

'  dic.£ft  camcn  hoc  cum  moderamine 

•  McipieadkiapiVK  iioii(;A^ii||r^enire» 
.  ac  pcrfonalitec  in  Ideoiifffiywco  cS- 

parere  cogatur,qui  hoc  promi^t^qoid 
enim  (i  oafus  aliquis  fupenienic  in 
pcrfonailiius,quiiuftam  cxcufationis 
^  caufam  prxbcac,  vt  cogi  non  dcbcat, 
i  pecfonaliccrcomparerei  fed>  per  pro- 
«otacoceniiiatfs  4t?qnod  ittUcis  arbi<. 
trio  relinquendom  crict  9civwt  alias 
1  exoufationis  caaftsji  nofli  jill^tiaiacil 
.  fore,arbicror,(^,  qui. comparere  pro- 
'  tnific ,  adolefcenculam  poftea  vxore 
duxic  in  partibus  remocis  ,vel  ctiam 
tranfmarinis.quam  cuftodireidifEcile 
t  •oft*i  'lie^i  t^ngo  tempdrisjaclocofym 
incenidtof&aTiiofiiaticctf/pcc^jvi* 

...  ...  * 
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EelatMtitr  >  ^wdfa  iH' 
firmmunm  ntrauiff»' 


Xnjhtmenu  fuhUcA  ie  iure  etm' 
mum  pardtam  executltnem  nm 
f>*hent,guare»ttgiMtA  vero fic;  (jf  cw, 
diuim,i.verfic  Mttluif  Angei 
HttMrijcZfiekmei  infnimMtMffm' 
nmiguts,  iuduescMrttim^iffdtlU 
tmr  §i Accwf&verbmHt^Tseti- 
't\ghivndedi&um  ,     qmd  fign^- 
cct,triditur  d.m.i.verfic.Et  notMrij, 
Sb^    if^  Rcgno  CAlielU  pnUict  injlrti' 
mentaftrdtdm  htbent  exeemititem 
•    trimn  Ji  fitk  tkufidt  gmemi^ 
Hi^kimm  \  in  U^tmtit  ver^ftt- 
'    wtum  tmanttnem  ntn  bthentt 
^utnuiscvm  cltn/iUtiStcelehrenturi 
fed  breuier fit  frtcej/us  crdintrit 
dttijfirdincprttermifit. 
^     Stltftrtimn  etnntntitm  Mi  utm 
fttefi  gntremifft,Jed  kSdt  fNt' 
eeftmn  imeruenire  debet,tnt  ntttri§^ 
fttefittem  td  id  ifittntt  btkentit, 
Heeeredittr  fententiam  indieitt»' 
thorittte fu*  exttjui  fotefi, 
t^    CUufuU  tlU  t  quod ex  fententitUtt 
etntrttmm»  tx eorreitttutfideiitf* 
/mimi»exftntitfimf^tiburfit 


3xfententUit$ttmtfm4iUi$nm 

frincifdlem  ntn  ft  execntit  etntrt 
fideitjfMrcm  centrt^nt  ,etfiiniffo 
comra&tt  tili  fefubmtfifiU  %ficm  tM 

jfidetujjore  ludtcij,  •••r. 

'ti^  fiibkitfi$im§$mifte90trimiitktiib 
jr«   mmfUs  txeemit  illt  non  thtttt  nt" 

que  Mudito.  Et  de  Iwc  bHHff 


CLA  VS  VLA  SEXTA. 
Declauftdagtuirentigta. 


'  MftnmwiitiNii  ^iMRji  ^ 
igiacfiyfeeaiidikm  Cyn. 

n  li;  vnio.num.  |.verfi« 
icul.  Sccund6  quzricur, 
C.dc  confcflT.Bart.  in  l.non  fatctur,in 
fin.fr.  cod.&  in  I.pofTcfsio  §  ccii  pof- 
ie(sio>oum.5.  ff.de  acquirend.  pofleC 
AiEigd.jol.aic  praecor  $.fi  isdbeBo. 

4.  fraere  iudic.&  ibi  Alex.col,i.ver« 
fi  cul.Subdic  Angel.ttaiiot  («pealibi^' 
cA:  iliudin  quo  pars  conficetur  ineo 
COQCenta  >  &  iudcx,  auc  notartus  po* 
ccftatem  hanaa  ftacuco  habcns.iili 
przcipic»  vt  ftacuco  cempore,  quod 
«onfiterar>Ae  promitticlmpleatiae 
nJe  inftmmentum  habcc  exeonnoo6 
paratam:  poft  alios  iat^  cicplieatRo- 
derie.  Suar.in  l.poft  rem  iudicacam, 
fF.dc  re  iudic.  in  dcciaracione  icgis 
Regni.in  prineip.a  num.i. 

£c  dicic  AngeLin  d.§Xi  iudex,naJ 

5.  quddsUe^tftanitft  Italis  fimpUdier 
dirponentie,qqddioftromenapDbK- 
ca  habeant  exeeodonem  paracam» 
iuri  eoncradieunc  >  communi  enim 
iure  publiea  inftrumcnca  cxccuciono 
paracam  non  habcncl.minor  annis 
vidnciqutnque  cuifidei  commifiiim 
fide  minotiD.aoem  ttZ4neilorem  de 
iotit«orpore  disitidem  Aogelinlii 
cum  doccffl$.eo  autem  cemporeno. 
z.fF.  folut.  macrim.  &  ibi  cradic  Alex. 
d.nu.  6,tc  aiijs  oicacis  Parlador.quo- 
ddian.lib.i.G.  final.  ^.ii.nu.i.  Valafc. 
fionrulr.'i7o.  num.  i.tom.  &  aiccr 
Valeic.aUegat.7tf.  nomkj*nMB.t.fiom 
alijiab  eotdacis  ZeQall.pafti«.e6m« 
concta«oinm.'lib4t.  qosft.y9o.nuni« 
^.&proregQla6ommuni  ponic  TeA 
6n^deaikPademoflcan«  ztf.  oum.i. 

** "  quaoi 
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qiiam  limicac  in  fequencib.  fecas  eH: 
in  llacatis  hocJifponcncibus  in  in- 
lhu;ncncis  guarciaigiatts;  i]u:ataha 
ii)lttu(ncnc.\  cxccucioncm  paracam 
ha!.>cnc  piqpcei:  prxcep.CtKoi  nou- 
rio  indi/iuip  |4rircttce  ftattfCi.b^iiciUi 
pocclUcem^o»cedencis«  ti^uc  habe- 
Cfnf  ex  i4idicit  alicuiof .  prdinarij 
pia:ccpto,  vt  traJitur  in  d.dccilionc 
Pecicni.)nt.  i/S  i)um  13  Fiancirc.  dc 
Lcou^rd.dc  var,  iur  dccilioD.ib.c.ii. 
num.  }.  P^U^o.r»  d.^.  11.  nittO*  £• 

,  (cnocarijuleinhabencespoceftft* 
rcm  ,  iiidi^  car(ularij  appcllancuc 
Accurf.in  l.i.vcrb.  ciibunali  ft.do 
iudic.tradic  Alcx.  d.  1.  (i  cum  dotcm 
^.coautcm  tcmporc,num.6.Vcrbum 
guccm.  GHArentigin, ,  excecum  eil.non 
Ifdnuip,  TiiioiaFvficacum«rccondam 
'  fftfcm  d.i.vnic.aocab.).  Cdecofeflr. 
^  a  verbo  bnrbaro. ,  Gtttfenure  >  feu» 
ffMre/Jtizsre,  cx  Longobardorum  hn- 
gua  proccisifTc  ,  craJitur  d.dccif.Pc- 
<icmonc.atf.  num.14.  &:  fonac  corro- 
^QfACionern  quandamac  ficmicaccm 
cqiicr«ftias>irc  tcadic  Suarjdidiecelarac. 
I^.  Kegt^ . tn  prioe.  iMMn.a.Teflattr« 
ijLiuun.  14-  Parlador.  d     ii.tium.  a« 
Francilc  dc  Lconard.d.c.ii.num.i. 
ybi  allc^at  Hottoman.  in  commen- 
tar  dc  vcrb.  iur.verb  giiarcncigiare. 

^  Apud  oos  veroiuocan)  poce^ 
ftacem  oajpc.pon  habenC|.ficuciieiB 
in  Regnp  C^cilcvtteftacoc  Suar. 
d.  deciararione  leg.  Regni ,  onm.|* 
vcrtic.  Hac  forma  inftrumencorom. 
^3icamen,Tolccana  lcge  fubCatho- 
licis  Regibus  lata,  q«ac  hodic  cft  l.i. 
cUul.  2.1  Jib.  4.  nou.  rccapilac.  omne 
|^ti|icuni  ipjftrumcDcum  habec  exe- 
jcucionem  4>arMa«  |  jd^ne  eiiamii 


utmmn  ve  eH;  re  iudicara  tranfailuOl 
finirnmquc  forcr,vc  corra  Suar  Coii. 
&  Pjdill.  ab  co  citacos.cum  piunbus 
quas  rcfcrc  &  lcquicur,  cradit  Parla- 
doc.d.$.  it.littm,  fequentjb.pui 
prima  ampliactone  d.leg.  Regi^,  a4  - " 
quaaltaspollcafubdic  ampltaciones^ 
&  filicntias.  De.  iurc  no(lto,publica 
uiftrnmcnra  ,  ncc  ,  fi  cum  prasdida 
giiarcntipia   clau^ula    ccicbrentur  , 
paiatam  non  hahcnc  cxccutioncmi. 
quia  parcium  cunucncione  efiicin6 
poceft.vc  ab  execucione.incipiacliff» 
yi  ftacim  crademus.  St  caroen  inftru-  ^ ' 
in£ca  pura  finc  liquida,fioepQblicOi 
fiucpriuara  a  partibus  rccognita.or- 
dinario  iudicij  ordine  pra^cermiftb} 
fommarie  proccditur  peraisignario«  ' 
nc  decc  diera,  in  quibus  pars  de  iore 
fiioattdtcor.tuxca  Formam  4eg.Regic 
tib.).cic.af .  Qilc  lex  iocer ias  cdmu- 
ne ,  ac  Hirpanicfi  mediam  fef cica  eft 
viamjquo  intcrvcrumqucexcrcmum, 
iufticia:  &  xqoitacis  remtcam  adcpca 
vidccur   nec  cnim  fccundum  catti' 
ab  cxccucione  incipicuri  fcd  pars  au* 
dicori  non-camen  Ipngo  bc  ordioarfo 

Eroceftiifqui  in  Uce  foper  liqnido  do* 
icoesecti^ri  meritd  deh^tc. 
3    Expnediftis  apparec/oIacoiL. 
trahcntiujn  conuencione  cffici  non 
poHc  gJarcncigiam  ^fcd  iudicjs  pta:- 
cepcum,  vcl  notarij  potcftaccmhanc 
^ftacutohabencis  incciucniredebcrc) 
quoprarcepro  execntio  oicftur.quacn 
lefliper  prarcedere  'debietlodicisfuP 
fus ,  ve!  fenccncia.l  fi  ctlmnollaftldo 
Tc  iud.  1. 1.  &  1.  C.de  cxccur.rci  iud.  , 
vndc  priuatorum  pado  cffici  noll  • 
porcft  ,  vt  inftrumcntum  publicum 
habcacpararam  cxccutioncmjdc  qy^ 
'lateTeflatir.  d.  decifion.t^.  num.^.g^ 


V?  illQadic^a  nonficclaiifttlagpafl-  ^eqoenirit  CXCCutio,naOTquc,&ancc- 

^igia,id  eil,clao(«b,  ^uac6trahcnte«>  ccdens  ad  iHa^  neceftariaBvnempc 

wdicum  executioni  le  fubiiciunt,  fententia  ludicis,  aut  prvcencQiPwaa 

p/sriAd^  ACaia^ ^oo^  faauacoo-  poblicDmias  pcrrinet,& auchorirare 

-  •    '  ,  .       L  i  pttbU- 
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^oo  LMxhociuf^.J^ 

puhlicafic  t  qoam  (ibi  priuaci  arro^ 
garc  ncqiiennc  ,  ncc  paftis  fuis  ius 
puhlicum  mutarcl.  ius  publicum.  ff. 
tlc  pa£t.  Qna  racionc  ,  crcdicor  iu- 
dicis  rencenuam  pco  (c  la(am,pro- 

<  pcia  avthortcace  exeqoi  non  pocell 
ixi  hotdi  debicotis»  Ordinac.  Iibr.  4. 
cictit.  S7.  §.  I.  quz  in  anciquis  crac 

•  .fub  cod  libr.titul  j.in  princip.  Nco 
pad\om  dc  hoc  valcbit  ,  vc  tradic 

-  B.iibo/.noIlcr  in  l.alia  §.  elcganccr, 
tium.^/.verficuU  Quinim6J^  iblttb 
macrtmon. 

\  4  Ex  quo  conAqacfiter  infier* 
4iir ,  claurylam  illam  quac  quocidie 
*  apponitur  m  inftrumcntis  duorum 
ftdciunorum.auc  ccorum  dcbcndi,  vt 
4CX  rcnccnriaconcravuum  laCaexecU' 
cio  ficri  ppfsic  aduecfus  alcerum,  aoa 
:valer»ihecen{m  in  eiFcAtt  eftiexeeu- 
ticxtem  pr^ccendcre  vircuce  padi;  cui 
^ircucem  hauc  iudicialiscxccucionis 
priuati  atcribucrc  non  valcnt,vt  di- 
3(imus.Qu6d  fi  dicatur,cxccutioncm 
iicri  vtrtucc  rcaccnci^  podca  lacae  co- 
^  \tra  vnomexrets»aac  fideinflbribus, 
tffeTpondecur/eiicenciamconcca  alre- 
jrum  non  audicum,nec  cicacum  nul- 
lius  firmicatis  lobur  habere  >  nec  illi 

..  dcbere  prxiudicarc  >  (tanquam  rcm 

X  inccralios  gcftam.iuxtarcg.I.  fatpc  ff. 
dere  iud.&^  in  rubr.^  nigr.  C.rcs  ia- 
.scr  atios  a^&  C.  auib.res  iudicac: 
IkoniiQcer)  vndeii  (encenciam  ipbm 
pcrie^lamrpeftemiuJacam  concra 
vnum,rolum  concraiUum  concra  que 
•  IilCi|etl  cxecutioncm  paratam  habcf} 
't]uam  ll  illc  fuftinuic  in  tocum  ,  pro 
parcequa:  adalccrum  corrcum  ,  fcu 
confideiuiToTem  fpcAabac ,  expjcriri 
pocericcontraeomfiue  adiooe  ma» 
dati.fiue  alia.iuxta  cradicionc  ^lofT. 
inngnasadccxibi  in  li.  Cde  duoh» 
tcis. 

5     Confu-matur  ha:c  fcntcntia 
'CxBarc.doarina  ia  l  i.  iF,  iudica^ 


ieliislit.&^iur.  z.p, 

iblu.vbi  late  di(rcrir,an  (encieticialam 
contra  principalcm  dcbirorem,  cxc- 
cucioni  mandari  pofsit  aducrlus 
iidciuiiorem  abiquc  nouo  proccliu. 
Selic^c  giilin  penoUim.  in  i.H.nal.  §, 
final.  Cod.de  viur.  rei  iodicat.  iim. 
pHcicer  leoeat  >  cxecutioncm  fch^ 
ccnciae  contra  principalcmlac«,(icri 
poflc  contra  fidciufrorem  ,  quam 
ctiam  opinionem  ,  dicic  Barcol.  te- 
nuide  iacob.  de  Arcc.  ille  camcnin 
did»  L  i,.numer.  <•  eom  Anciquio- 
ribus  alifs,  infideiuflpre  coocraftai 
eonccacium  pcsoiMtt  (equicnr  Alex.in 
1. 1.  colum.  4.  verncuf.Ex  quo.Codl 
de  edcnd.  &e  ibi  lafon,  idem  lafonm 
1.  deccm  ftipulatus,  colum.  10.  num. 
40.  S.  de  vcrbor.  obligacion.  com- 
mnnem  dicic.  Pecr.  SceUa  io  rcpe^ 
cit.i.qulRomc$.  Augccius  eod^iral. 
de  vcrbor.  oUigatidn.  Aam.^^.  eani  ' 
ibidcm  fcoucus ,  Sc  numcr.  rcqucn. 
tib.  concra  Alciat.  libr.  1.  difpun^. 
cap.  15.  &  cum  rclacis  ab  eo  can- 
dcm  /cncenciam  concra  Oidr.  te< 
Bct ,  9c  cecepdorem  efTc ,  tcftatur 
Myn(tnger.oMesttac9(.num.  a.cen* 
tur.  4.eandem.tenec  Couar.praft; 

quxfl.c*penulCAmD.f  .f ecficttL  Verft 

quia,infin. 

Qui  omncs  cam  probant  in  fide- 
iuilorc  eontca£lus,iuxta  Barc.do6lri« 
li{unind.i.i.num.i.  vbi  in  ouro.  fe* 
quencih^iltcercciblttitin  fideiuiroci<> 
bus  iudicij,  nempe»itt«Ucacum  (blui. 
&  iudicio  (ifli,vt  concra  ees  cxectt« 
tio  fiac  ex  fcntcncialaca  concra  prin- 
cipalcmjconcra  quos  fundamcncalij 
racio  eft,quiain  iudicio  fiintaccepti, 
«ejOotamittdicefaceri  vifi  funt  dc 
bicom  periodieem  dcctatandom  in 
(cntcncia  coocra  principhlem  ieren- 
damj  vndetiimiram,fi  tanquam.in 
confcflos  ,  qui  in  iurcpro  iudicatis 
habcntut.  I.  vnic.  C.  dc  confen;  fiac 
cxcfiuiiQ .  a^f<|ue  oouo  procciTu . 
*  '  .  &:iu 
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U  ita  conckidic  Barc  d.l.i. col.fi nal. 
pro|>cfii"»  qnod  in  oninibus  cafibus, 
jn  quibus  dixft  ,  cxccotioncm  fieri, 
inrclligit.ii  ihpuiatio  hdciulVoiia  m- 
tcrpofinitctii  iadicio  ooram  iudicct 
quam  Bart.do£(rtnani  reqoicur  Ani> 
gel .  d.l .  t,  luim.  1 .  H  i  ppolyt.in  rubr.do 
fideiuirorib.  qu2(b.  49.  num  349.  & 
(up  citati.Exqua,  prxcedcns  fcntcn- 
tiA,vc  dixi ,  confirmacur  ,  cuius  cafus 
cftdcfidciulTorc  contra(a:us,  &extra 
iudiaium  accepro  }vndc,et(i  iudicdc& 
adaersusalcerom  (bluere  promiccac, 
U  in  ipfo  concradu  rencencia:  contra 
iUumfercda:  fc  fabmiccactnihilaiiud 
ibi  rcpcritur.quam  partium  quacdam 
cxtraiudicialis  conuentio  ,  &  adio 
cx  eaorca}  quxin  iurc  execucioncm 
paracam  nufquam  habet»  id  enira 
Ibncencix  propriumeft,  &  tUi(bH  ac» 
tribacam ,  i.  minor  viginct  quinque 
annis  oa^|(kieicomminum  ft.de  mi- 
ndrib.1.4  f  ficxconuencione  fT.dcre 
iudic.l.z.C  (lc  cxecut.rei  iud.probat 
clcganccr  Angei.d.l.i.num.4.  &  5.SC 
alijs  cicads  tradic  Bie^a  ciaA;de  ioo* 
pe  debitorec.i.mim.|t. 
'  6        prsdida  quidcm  rcnten* 
tiaiqoamex  fup.  addudlis  iure  com- 
muni  vcram  ccnfco.tutior  appareti 
auccciam  indubitabilis  ,  iurc  noftro 
Rcgioatccnto  Ord.lib.^.titui.^i.lc- 
cundumqoam  non  valet  padum,vc, 
fi  debitor  non  folaac  flfacaco  .tenl. 
porc ,  (lacim  in  beniseiasfiat  cxccu- 
tio  ipfo  noncitato  ,neque  audico.In 
quo  Ord.  Regia  ,  quatenus  probac, 
conucncionem  pattium  executio- 
nem  paratam  non  habcrc,  quantju- 
utsilli  cempore  contra^s  hoc  wo- 
laiirenc,io4)P<lio<nani  conformis  eft, 
ncon(lace»ys<s^8E  dixtmo»}  ab  eo 
vcro  deuiarc  vidctur,  quatcnus  fub- 
dic.c.ilcm  conucntioncm  nonvalere, 
ccfi  ftatim  fcntcntia  iudicis  iudicctur. 
£ccnini,(i  partes  coueoianc,  vc  cxc- 


cucio  -fiac  cenipore  Aitfcttroj  &  iUcim 

pnH:  conuentioncm  ,  dc  voluiirato 
iplotiini  fcntcntia  ludicis  itadcccr- 
nacur,quaii  ex  iniltumcnto  guarcn** . 
cigiaco  execocioni  locuscriCi  cui  iot 
DoUam  concradicit*(ed  coiiriqntanei| 
illi  valde  eft,Vc  talis  (encencia  iudieis^ 
conoenctonem  parciumconfirmans 
exccutioncm  paratam  hahcat,  Et  ita 
ctiam  aiuiquo  vru,&:  confuctudinc 
rcceptum  clt  ,  dcquo  tcftacurCyn. 
in 1 1.  num. }. verficul .  Scc u  n d 6  q uz* 
ti(ttr.C.de  confe(r.vbi  inquiticonlai^ 
codini  hoic  alsimilari »  guarencigi49  ; 
przccptum.Apud  noseciam  lioccft 
in  vfu,vc  parces  ininftrumento  con- 
tradus,  ordinarium  loci  iudiccm  ro- 
gcnt  pro  prxcepto  fcrcndoilcu  con- 
craAu  ipfo,iudiciali  fuo  dee^eeo^M^* 
firmando|&  camenin  contra^£l|^m 
valido  otiofum  videcor,  ac  rapirlMi^ 
caneumiudictim  pnceptum,  quod 
ilii  rogati  incerponcre  folet.fi  exccu-. 
tionis  cfFe£kum  parerc  non  dcbcr. 

7    CaECcrum,  quia  legum  corrc- 
Aio  in  dobiifldfl^r^nda  •  &  Ord,^ 
prsdifta  acctpca  vt  fupra ,  non  tan» 
.tiim  a  iurecommuni ,  feda  confue- 
cudine  cciam  apud  nos  obfcruata 
difficultatem   patitur  ,  alio  fenfu  , 
illam  accipi  dcbcre,  cxiftini.iui.  Pro  - 
cuius  cxplicacione  di(Unguendum 
incerpaftum*  qood  iadex  in  afta 
celebracionir^las ,  vel  poft  ez  conf 
fenfii  contiahentiom  ,  ftacuto  tem*' 
porc  obfcruari,  prxcipic ;  &:  pa£Vum 
quo  debitor  vult,  quod  fi  non  (oluc- 
tittemporo  conuento,ftatim  cxccu- 
ciofiac  ip(onon  citaco,ncqucauditO) 
tt  deifto  quidem  loquicur  Ord.d« 
titol^a.  &,nonvalere,  ftatnicqoan* 
uisiudicis  decretum  proco  fucricin* 
tcrpofitu  Quod  vero  in  i(Vo  fccundo 
cafu  Ord  loquarur.innuiint  vcrbail- 
lius  ,  ibi  y  que togo  fcja  fcila  exeiucAcrm 
Jim  bcns  ifem  elle  matsfer.utado  «tm 
Ll  X  '  nmid» 
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SVMMARI  A. 


oitiitdo  ccm  feu  elireito  .cljriiis  in  fiiic, 
ibi,/;  qiic  (fm  fmy»y^0  de  laliOjitrntlo, 
(y'  fcnicn(.i,{t  mo  fjcii  exfcucid  forelU  ate 
o  iondenado  fcr  chAtnAdo    owitdo  com feu 
dirctto  fohre  ef*  exeeucno.  Qux  vcr- 
latis  cftcnciunc,  Irgcmloquj  de  con- 
ucniioncpcr  quam  rcnunciacur  iuii 
citationis,  cxccutionis  tcmporc  faci- 
cndx  ,  &  luri  dcfciinonis  quz  tuno 
allegari  potcrat,  &  hoccll  quotl  lci 
prohibcc  ;  inquoinri  «.ommuni  non 
concradicir/ccundum  quod.calc  pa- 
ftoin  non  valcc,  vt  tradic  Barbof.in  I. 
alia.     clcganccr  num.4  /.adfin.ff. 
folut.matrim.acqueilloi&  alijscitatis 
Bjrbof.  Vimarancnf.in  rcmifsion.ad 
Ofd.Rcg.d.lib.4.titu'.7i.  nccquide 
iudicis   icnrcntia  confirmatum  ,  ac 
dccrctum ;  nc  alioquinparsomnino 
indcfcnfa  mancac,  ac  priuacacciam 
iurc  fuo  in  fummaria  illacognicionc 
<\\\x  fitin  cxccucionibus.l.adiuo  Pio 
§C\  fupcr  rcbus  if.dc  rciudio.Ec  hia 
cftcalus  Ord.  noftra:  d.cicui.7i..De 
pado  VC16  ludicis  fcnccncia  aonfir- 
macolato  prxccpto,  vttcmporc  dc. 
bito  obfeructur,  lcx  non  loquitur,& 
cum  dc  eo  non  loquatur ,  non  cfl  iti 
illoacciptcnda,fcd  tale  pa£lum  vale- 
bit,  iuxta  iuris  communts  dirpofiiio- 
jicm.fccundum  quam,  dcbitore  non 
iolucncc  cxccutio  folcnnitcr  ficx,noii 
<]uafi  cx concra^lu,  fcd cx iudicis  prZ' 
ccpto  illi.fcu  poft  illum  intcrpofitoj 
vtfic  cx  inftrumcro  guarcntigiato  in 
tcrris  in  quibus  notarij  praeccptum 
intcrponunc  cx  forma ftatuti.Sccun- 
diim  qu.T^qux.-i  Do<Sloribus  tradun- 
tur  dc  inftrumcnto  guarcntigiato  , 
apud  nos  pradicabuniur  incontra- 
ftibus  confirmaiiscx  parcium 
voluntatecum  iudicis  prx* 
ccpto  proimplcmcn. 
tocorura. 


1. 


Xecuth  fintentU  non  dehet 
iKciftre  kctiftmtL  ferforni  ;  ^ 
(fui  hdhet  tn  honis  vnde fotutt^ 
non  debet  wcMrcefnri  frodehttoci* 
niii.  FMlet  tdmenfMiiumti/texecn- 
tic  incifiat  d  cgftarM. 
Fdlet  fA^ium^  vt  pntentta  non  fr€~ 
€edente  ad  ftrfint  tgftufAm  deut- 
ntAtur  iudicis  ^uffu.  Et  tntelligttur 
OrdJth^i^  tituiy  6  §  t. 
I»     Fa^Ium.^vtyfi  dehitor fiaSuta  die  nen 
filuat,  fer  credtttrtm  iffnm  caft fol* 
fit.nonvalH  frodefl  tamen.vt  tn^ 
dicemmterfelUye  creditor fofiit  fr» 
<aptura  debitoris» 
4«    ITradttur  ,  credttsrem  tfm  tfirttttt 
fa{ii  debitorem  frofriaAuthoritate 
rafit,iftscreditinon  amtttert. 
5,     Intelltgitur  Uxtat  f.eo  ^nad  met. 
caufiS'  tex.in  Auth  vtnanfiant 
f  ignorat.  in  frincif.  ^ollat.  f^im 
Autii  vt  nttU.iudK.  ^ .  ^uia  i^etg 
huiu/modi,  colbt.^ . 
4*    An  vateai  fa^nm  «fuorenuntiatttr 
auxilioceftcnts  bonorumy  drnitj. 
fa^um  tfuohomo  Uher  aSiringttur 
ad  habendii  dnmictHum  m  ciuitate 
*li<jHa,non  lalettnnm.  6.1»  verftcuU 
fotipma. 

An  v&leat  fx[iu^quo  nobilis fro  aris 
alieni  fieiutione  fuhlico  carceri  fi 
ebligat,  nohilitatis  friuilegio  renun" 
tiatojbtd.verficul.  Simiiitereiiam. 
Jln  vateat  cafietudoyifuid  htnis  cedi 
non  fofsit ,  ^  frinci^s  refiriftym 
de  hoc.  ihtd.verpc,  ^uod  adeo. 
Bald.refolutio ,  concordta  frohatur  in 
quafitone  ,  an  henfficiocefiionishe' 
nornm  renitntittrifa^u, 

«.  Dehi. 
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Pehi/ori  contrdqutmexettttiofitin 
merccde  openrum  ftiArum  relinqHi 
inde  dehet  'vnde  viuAt  ^  non  jict 
ijuando  cxecatio  fit  in  bonis  airjsi 
j         diffcrentiit  ratto  fipgnatttr. 

9  Commiinis  aferiio  d(fenditttr,fe 
cundiim  ijiiam  creditor  debrt  Alere 
in  cnrccre  dehitorcm  qni  non  hAbet 

.      vnde  Alntti; ,  Aut  e  cArccriius  iilerg- 
re  illum. 

10  Debifor  qui  non  habet  in  are  vnde 
foiuat  pecuniAS  dd-itas,  necrerttm 
ftiarumidoncum  tnuenit  emptorcMt 
vnam  Hlarum  itUtmatAm  aiudtce 
dare  potejl  in  foltifii credttore  inuito. 
Ef  de  eodcm,numn. 
Beneficitim  ccfsicnis  honorum  ade- 
hitorefA&a  non  prodefl  fidciufori 
iliiusfcut  nec  perfonAlia  alta  debito  - 
ribusinditlta  d.num.u.  verfc.Ad- 
uertenditm. 

CLAVSVLA  SEPTIMA. 

Qmdjidehitor  Jlatuto  tem- 
pore  non  foluat ,  capi 
fofiit. 

M.Z  clau  fula.fi  intclligarur, 
prouc  In  dubio  incclligi 

 dcbcc,  dc  capturadebito- 

ris,  iurfu  iudicis  facicnda,debiti  fcn- 
tcntia  praeccdcnccjvalida  quidem  cft^ 
Quanuis  cnim  cxccutio  (cntcntix 
iion  dcbcat  incipcrc  a  pcrfonzcap- 
tura  ,  fcd  priusquam  dcucniatur  ad 
illam,  bonorum  cxcufsio  fic  prxmic- 
ccnda,  fccundum  ordincm  ccx.  in  La 
diuo  Pio  ^.in  vcnditionc  flT.dc  rc  iu- 
dic.  quia  non  dcbct  incarccrari  pra 
dcbito  ciuili  qui  habct  in  bonis  vndc 
foluat,iuxta  fcntcntiam  Gloflxinl. 
j.^.tutorcs.vcrb.vinculis  fF.dc  fufpcft. 
cucocib.  quxeft  finguluist  &  comu- 


nis,vt  con/lat  cx  ciratis  aCouar.iib. 
2.var.c.i  .ULim.z.  latc  Bac^a  tra<fV.de 
inope  dcbitorc  c.i.num.  zC.Quciada 
diucrfar.quaift.iur.c.S.num.j  vbi  ad- 
dit,  ncccx  inftrumfnto  Guarcnngio 
a  pctfon^  captura  polfc  incipi;quam 
GlolTa:  &   comnumcm  fentcntiam 
approbac  OrJ.  noflr;^  lib  4  titii!  75. 
^.i.  ramcn  valcc  padlum,  vtcxccutio 
mcipiaca  capturaiomifTa  cxculsione 
bonorum  ,  cui  rcnuntiarc  dcbiior 
potcft  ,  vt  coiura  Angcl.in  Auth.v? 
non  fianc  pignorationcs,in  fin.collat. 
5.&  alios ,  quorum  fcntentiamvocac 
communem  Arciin  .in  l.maritum 
clcg.inccr  nu.7.     8  ff.rolut.  matrim. 
Conar.d.c.i.nu.^.dc  iurc  communi, 
&  Regio  noftro  probat  Barbo(.inl. 
alia.^.clcganter  num.44.&  fcqucnti 
fF.  folut.matrim.  Vbi  d.nu  4^.  ad  fin. 
bL  fcqucnci  agit ,  an  talc  padum  nd 
h.xrcdis  pcrlonam  extcndaturjQuC' 
fad.i  d.  C.8.  num.  5.  ad  quod  vtcrquc 
citat  Anton.Maffa  crad.dcobligatiQ- 
nib.  ad  formam  Camcrxqoxft:  <>.  Et 
dc  lurc  noftro opinio  hicindubitabi 
lis  ellpcr  Ord.inanciquis  lib.4  tic  51. 
^.i.hodic  tit.y^.^.i.fubcod.lib  tradic 
Valafc.conf  175.  nu.  i^.tom,  i.Calc^ 
quipro  caHcm  fcntentiaalios  refcrt, 
in  comn"kcncar.  dccmption.  &vcn- 
dit.c.iy.num.^^. 

%    Et  notanda  cd  Ord«  ibi,  quas 
cxigit,  vt  pcrfonic  capturam  virtuco 
pa^ijiudicisiuffus  pra:ccdat  dchitorc 
ad  id  requinto,m  quo  quidem  diffici- 
lis  apparctjfi  dc  captura  pcrfonx,  iu- 
dicis    iuflu  exccutiuo  pracccdcntc 
abfquc  caufac  cognitionc,  &  fcntcntia 
(upcr  debito  lata  intclligcnda  cil> 
prout  vcrba  fonancjcum  cnim  ahfquc 
fcntcncia  ad  cxecutionom  bonorum 
dcucniri  ncqueat  ,cciam  H  partes 
alitcrconueniant ,  vtfup.tradidimus 
&d  claufulam  praccedcntem,videtur, 
quod  multo  minus  valcre  dcbcac 
L  1  5  padlum» 
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paftum  \  vt  ad  perfona:  capturarn, 
(qux*  cfl:  perfonae  cxecucio  •  &  gra- 
uiorideirco  repucaturjauam  bonoru, 
l.iQ(eraorii  $.finalt  on  IF.de  paen.) 
iudieis  fetocencit  non  prxccdcntd 
deueniatar  \  przterquam  (i  cx  inftrtt- 
mcnco  guarcntigio  talcpactum  con- 
tincnccagatur,  i]Uoci  pidpccr  notarij 
praeccpcum  cx  fcrma  iiacuciilii  in- 
iandum ,  pro  fentencia  habccur  ,  vc 
tradtdimas  d.*claufula  przcedente. 
Vndetiipovaiete  padaro>vc  debitore 
hon  foluente  tempore  expreflbycapi 
flatim  pofsic  ,  fcncchciaiudicis ,  (cu 
iudiciaciacognicionccaufae,non  prz- 
ccdcnce,  probac  Bald.  conf.  }f8.I(la 
capcura ,  num.  4.  lib.  ^.fequitur  Rip. 

.  in  1.  obligatione  gcneraliittama^.tf'. 
<3e  pignorib.  Concrariumcamcn  ,  vt 
vcrius  probac  Barbof.  d.Lalia  ^.ele- 
gantcr,num.45.vcrficui.Concrariam, 
cum  rciacis  ab  co  ibi,  mocus  cx  co, 
quia  per  prxdi6tum  padum  non  col- 
litur  deRnHo  1  fed  mutator  ordo  k 
iare  prcfinipcus  jqux  ratio  apc^eofei- 
uenic  eafiit  pracoedenti ,  qui  eft  do 
ftxeeuttone  insipienda  a  periona; 
tapcura  ex  vi  pa^i  ^  ac  vero  przfcns 
eafus  ell  de  pa£lo,  vcacapcurainci- 
piacur  mdicis  iunu.caufae  ^amen  cog- 
nitione,6r  fentenda  non  pirieoedeacei 
toerquod  paiStttm,videcurqu6dnon 
tolum  iuris  ordoinexecutione  faci- 
tnda  immutetur,  (ed  &defennonis 
facuItasincaufaipraauferatur.Carce- 
rum,  &  in  haclpccic,idcm  quod  in 
illa ,  oumBarbof.  &aUjs  quos  refcrc, 
tenendum  eH; ,  (altem  de  iute  noftro 
Jl<^c»  pet  Ord.d.tUul.7tf.  $.a.8e(b. 

'  -^tienti  probac ,  &  mdicatum  jin  fii- 
premo  nodro  Senatu  fuiife  ,  tradit 
Phaibas  decifi  y.i.nu.T.  cG  fequcntib, 
£c  quidem  prxdi^a  raciohuiceciam 
cafuipropcic  conueoic;  nam,ct(l  vir- 

.  tntepa&tdebitoceipiatacae  in  car- 

,  {^ietem  dotc9daciir#  defe&fionis  bmU 


de  tuBitO^  iur.  ^ 

cas  illi  non  aufcrcur,  cum  &incarce'>' 
racus  dc  iucc  luo  riocere  pofsiCiVC 
nonrar6  eiienit.Ec  diuecfa  eft  ratia 
conaentionts  ,  vt  execacio  debid 
abfqoe  fc  n  c  c  n  cia  £at»  & ,  vc  petfiMift 
<ca)>iatur  dcbicore  nqn  (bloCteioailly ' 
qiunnis  pcrfonx  raprura  grauior 
icpucecur,  faciltu^  camen  ance  fcntc- 
riatn  .»J  cam  ilcucmtur ,  quam  ad 
diftrafttonembbnoru  pio  cxadlione 
debici « vt  videre  eft  tn  debitore  (iif^ 
pefto  ,quicapipoceft,'non  ramen 
bonis  exciiii. 

j  Ert  &  alind  pa£l-ijm,«uiusco- 
minifcuncur  Doctor.in  inarcna  ifla, 
nempe,vc  li  dcbitor  non  ioluac  con- 
ftitata  die,  per  ipfum  creditorem 
capi  pofsit:  de  quo  perBatt.&alioc 
inLalia^.  eleganter  fF.  lolttt.  macri- 
mon,  &in  l.Tmo  centum.  Titio 
cencum  in  i.  ff.  foluc.matrimon.  Et 
communis,ac  vcra  conclufio  cft, 
talcpa&um  non  valccc  ,idque  non 
lolum  vbi  Gonuentum  fuic ,  quod 
debicor  oon  foluens  ftacuca  die,pro^ 
pria  crediroris  auchoticate  capi  po^ 
(Ic,&  in  pciuato  carcere  detineri  do- 
nccfoluar;  qui  cafus  cxrra  dubium 
cft,&:  inccr  omncs  dc  coconftat; 
quod  cciam  in  conucntionc  iuiaca 
Ifadit  Ph±b.d.deci(.i5.n  (inal.ad iin. 
fed  eciam  vbt  conubntam  foi  c,  quod 
.  debicorica.capcos  ^  in  piibliGos  car« 
cercs  decrudacur.  Quam  (enccnciam 
in  vtroquc  capitc  probat  Rip.d.1. 
obligarionc  ,  num.  ti.  &  z^.  ^  alijs 
relacis  Bacjad.c.i.nu.^j  &  lcqucnti, 
Valafc.  conf.17  ^nu.  2.8.  &  fequcnci, 
a.com.  lat^  Queiada  communcm 
dicens  diuerfar.  quaeft.iur.c.8.iHim.' 
a.&  fequenti ,  &  BarboC  d.l  alia.f 
elcganccr.  num.  ?6.&  icqucntib.vbi 
poft  Barc.ibi  num  10.  rstpondcc  ad 
tex.in  1.  J.  C.  dc  pignorib.  &  ica  cilc 
commuoem  Dpdfcorum  rerolotio* 
nem  eandeni  (ecucai-|«llcic  CaM.de 

ompciofl. 
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ertipcion.  &:  vendicion.d.o.  £ T  nu. 44.  * 
vbi  alios  cicac.Proqua  renccntia plu- 
rima  addacucpotilsimnm,  quiacap- 
cuca,&:  carccr,publici  ivjris  c(i,& mcri 
impcrij }  idcirc6  prioacoruln  pa£iis 
ii0qaic  immotari  ,neqttc  -concedi>l> 
itlc  pttbltcum  ff.  dc  pad.  Si  quia  iibct 
hi}mo,none(l  doniinns  mcmhroiii 
fuorum  ,  ncc  pacifci  potcftin  libcr 
tatis  dctrimcntum;&:  quia  talia  pafta, 
rMarum ,  &  cumulcus  occaHonetn 
pfsberenc  Ee  hanc  rencenciam'ex«-  ' 
ptfffs^  probac  'Ord.neftrad.cicul.7tf. 
p.y  fubiungic  tamenibi,  calepadum 
prodcfic.vt  crcditor  vircutc  illius  in- 
ccrpcSlareiudicem  pofsit  pro  caprnra 
dcbitorissquod  tr.idit  Bacja d  c. i.nu. 
^6  mftn  Cald.d.c.i^.num.^j. 

4  DttUcari  vc r  o  p  o teric  in-  pro- 
'  porico>an,(i-creditor  vti  volens  padd 
proncconuencum  fuiCyomifToiudice 
debicorem  c.ipiaciuscrcditi  amittat? 
In  qua  quxft  onc  pars  affirmatiua 
probari  vidctur  cx  Auth.  vt  non 
fianc  pignorationcs^in  princip  iuncta 
glo(r.ibivetb.&  ropplicia,CQllac^5.tt 
In  Attch.vc  nullt  ittdiemn  S.cjttta  ver6. 
Sfhuiufmodt  collar.^.  vbi ,  pignora- 
tionesin  libero  hominc  ficri,  prohi 
bcntur  fub  painacrcdici,&  alijs;idcm 
ctiain  fuaderi  vidcrur  cx  co,quia 
qui  rcm  aliquam  dcbicoris  ,auc  p«cu- 
niamilbi  deWcam  .proptiaauchoti' 
iace  aufett  ab  illoinuicoiittSGredicl 
amitcit,l.extat  if.eo  quod  rinec.cattC 
Lcteditorcs  ft"  ad  lcg.  Iul.de  vi  priuac. 
&  idcm  eft  do  co  qui  per  vimrcm 
fuam  ab  alio  pofrcffam  occupat.l.fi 
quis  intantam.C.vndc  vi,  Otd.lib.4. 
Cicul.58.  ifi  princip.fic  ergo,  faftoar-* 
gumenco  de  te  ad  peclbnas»  8e  qui^ 
maior  verticarinittria>ac  maius  pcti'» 
Gtttaili  in  capturaperfonr,'quam  re- 
rum  ,  diccndum  vidctur,  vcqui  pro 
dcbici  exa£lione  propria  authoritate 
debicorem  capic  ,  qucm  ficcapercj 


Hoc  tamcn  non  obftantcQpcfada 
d  c.S .iium.i 4. crcditorem  cxculat  ab 
amiisionc  debiti  ,  cx  regul.  1.  igicuc 
vetficul  Ecgeneralicer,  fF.  de  liberaL> 
cauf.  fecundttm  quani  qoaBlibec. 
caufa  eciam  inittfta  ekcufac  a  pxna 
ordinariaiad  quam  euicandam  padtt* 
prjcdidum  (ufricicnrcni  prxbcrc  cau- 
(am  ,cxiftuu-ir,  licctcrcditor  cxrra-, 
oiduiarie  lit  pcr  ludiceui  corripicn^ 
dus:(Ie  fubdic  poftcain  verficut.Qood 
cattieb»qudd ,  H  credicot^aoccquacd 
ad"capcuram  accefsiiTec  1  iUfTu  iudi^ 
cis  pcr  debitorem  requifici  mboitus 
fuiftctiVt  .ib  illa  abftincrct,&:  ille  po- 
ftca  omiflo  ludice  captat,incidc(  ili 
pxnam  d.l  cxcat.cumaiijs.         .  ; 

£go  quidemin  quarftione  baci 
i  pxna  amifsi  dcbici  creditQtem  It- 
bcrum  (emper  foreicxiftimo  }  nca 
id  quidcm  cx  vulgari  reguLd.l.igituri 
fcd  quia  pxna  commcnluranda  dcli- 
Sto  cft,ncc  dcbcc  quis  puniri  vltra 
qua  dcliquic.Krefpicicndti.ft.de  pxa. 
pbrtdiqui  vicf  uce  pa^i  debitor£  capic 
propria  attth6ticate>quem  iiceapetei 
hon  licebac,  ii»exa£tionc  dcbicinOn 
dclinqnir;  ncc  cnim  dclntorcm  ct- 
piendo,  pccuniam  fibi  dcbiia  cxtor- 
quctabilloi  lcd  in  ipfa  pcrlonaEcap- 
cura  dclinquic ,  quam  pcc  fc  fiiccre 
Bon  poceracecfiin  hbccQmdebitore 
ootioeniflec  t  vfi.  igtcurin  eopuniacat 
in  quo  deliqaici  oipcura;  ius  amicccci 
quod  illi  compeccbac  iudicis  iuffu.Sc 
per  apparitotcs  illius.cx  Ord.noftra 
d.titul.  76.       &  fic  cucnict  ,  vt  qui 
vitcucc  pa^i  requirerc  ludicem  po- 
fetac  pto  qiptatadebicotisjiusinttcl 
perdat  capiendci .  debicorem  anchor»- 
tacepropria.  .'       .  . 

^  Acqueitaapparec.deciiioDeni 
d.l.cxtac ,  eum  fimiiib.  cum  cafuiftb 
bcneconuenire,tamctfi  pxna  amifsi 
crediciyde  qna  ibi, difstmilis  fic  ^  ht 
L  l  4  .  ^uacii 
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qiUTr»  ibi  crcdiror  incidit  cx  Mard 
Imperatoris  dccrcto,quia  in  dcbiti 
cxafbione  deliquit,pccuniamiibitle' 
bitam  a  dcHitorc  cxtorqucndo,  vcl 
rcm  illiuspro  dcbico;fic  cnim  tcx.ibi, 
quatcnursin  rc  dcbitoris  loquitnr.tn- 
relligo.Quodfccus  cftincalunoftro. 
Cuictianon  obftant  tcx.in d. Aiirh. 
vc  no  fianc  pignoracioncs,&:  d.  Auch. 
vtnulli  iudicum  ^.quia  vcto.loqu- 
uncurenim  tn  pignoracionibus  fadis 
in  vno  pro  debico  afccrius  ;cx  quo 
maior  irrogatur  iniuna  vim  pairo, 
maiori  idcircopasna  plcftcnda.Prar- 
ccrca  ,  loquyntur  in  pignor.itionc , 
quam  in  iibcra  pcrfona  ficri,iurc  pro- 
hibicum  cxcat,l.qui  Hlios  C.quarrcs 
pignor.obligar  pofTc.idc  pignorib. 
dc  quolarc  pcr  Glofl.  &:  Scribcnc.in 
c.cx  rercripto,  de  iureiur.  At  vcro 
prxfcnscafus  n.ocftdcpignorationo 
pro  dcbito,  fcd  dc  capcuradebitoris 
ad  dcbiti  execucioncm  ordinata.qua: 
omtii  iure  >  fcruacis  feruandis,licica 
eft. 

^  Adeandemeapturzmateriam 
pcrtinctquacftio  apud  Doftorcs  frc- 
qucn5,&  ambigua  ,  quam  pr^ccdcn- 
tibusconfociam  vocat  Rip.d.l.obli- 
gationo ,  num.  50.  ff.  dc  pignorib.  do 
pa^o  quo  renuntiacur  auxiiio  ccfsio- 
nis  bonorum.In  qua  variancNoftri, 
&  in  ilia  pro  vtraque  partc  plura  ad- 
duoit  Vicaliscradat.de  clauful.  §  His 
pera£lis,titul.an  pofsitrenuntiart  bc- 
ncficio  ccfiionis  bonorumjfrequen- 
cion  tamcn  calculo  humanior  opinio 
rcGcpca  cft,vc  rcnunciationo  valcat, 
cum  Barc.  in  l.aiia  ^.c!egancer,iuxc2 
fin.fF.foluc.  matrim.vbi  quzftionem 
iftam  larc  tradac  Barbof.  num.  4S. 
verficul.Vltim6Bart.hic,cum  fcquc- 
cib.&  poft  rclatos  abeo,Barc.opinio- 
nem.magis  comrounem  cfTcdicic,  &: 
fequicur  ibi  num.  45.  vcrfic.Placcc, 
qoam  ceacnc  Abb.  &  commuiHCci: 


Canoniftz  in  c.Odoardu5,de(bIur.' 
ccftc  Rip.d  l.obligationc,num.3o.in 
princ.comnncmcx.Tlijs  rcfcrrtCouar. 
m  c.quanuis  padum  x.parcininic. 
nu  6.dc  pa^l.in  6.  &c  lib.2,.var.c.i.  nu. 
7.vbiin  vcrficul.  Tcrcio  .inimaducr- 
tcndum,  fcnccnti.-im  hanc,vcrior<m 
cfrejdicit,&:rcccptiorcm;CX  quo^am 
fincdtibK)  probare  vilus  cft ,  vt  mi- 
rum  fit,pro  c6crari.i  citari  a.  diligcnci 
&:  crudico  viro  Ioa.Guticrr.de  iuram. 
confirmator.  i.parc.  c. iS.num.  i.vbi 
illc  comuncm  cciam  probat  ,  &  alios 
rctcrt  communem  diccntcs;  quam, 
vcriorcm  &  xquiorcm  cfrc,di>cit,cam 
fcGucus  cum  rclaris  abco  Zcuall.pra- 
ftic.  ccmm.  Hb.  1  quacft,  ^oi.num.i. 
verfic.  Scd  his  non  obftantibus ;  & 
pluribus  cicatis  vt  rcccptiorcra,  & 
humaniorem  latc  defcntlic  B.ic9ade 
inopcdcbicore,c.i.nu.4r&  lcqucnti, 
cciam  fi  caiis  rcnuntiatio  luramento 
vallatafitjfccundiim  quod  iudicatum 
fuifrcafTcrit  Guido  dccif.iii.num.i. 
vcrficScd  his  non  obftantibus,  vt  iu- 
ramcntum  hoc  fcruari  non  dcbcar, 
quafi  contra  bonos  morjes  fit,  rcguU 
non  cft  obligatorium  ,  dc  rcgul.iur. 
hb.  tf.  fubfcribit  cum  modcraminc 
Couar.  d.  c.  i.  num.  7.  ad  fin  probat 
Barbof.qui  vtr+ufque  fcntcntiat  Au- 
thorcs  cit.u  d.^.elcganccr.num.ji.^ 
fcquenci.Zcuall.d.qu^ft.^oi.oum./. 

Pocifsima  auccm  racio,  qua  Do- 
^oresinhancfcntcniiam  moucrcur, 
cft.quia  pcr  rcnuntiarioncm  pridi- 
^lamdcbitor  obligatfe  adpetpctuos 
carccrcs,  quod  fpccicm  fcruitutisin- 
ducit;Camctri  cnim  quiincarccnbus 
detinetur  pro  xte  alieno,  oredicoris 
fcruusnon  mancat,Glofr.finalin  l.r. 
C.  qui  bon.  ced.  pofT.ncgari  tamen^ 
non  poteft,pcr  pcrpctuam  in  carcero 
manfioncm  ,  libcrtarem  naruralcn\ 
nimis  opprimi,  ac  coardlari,  &  mulni 
magisquam  pcrpa<ilum,  quo  homo 
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yberaftHngitiir,thdaitawaliqttada-  recepciorem  dieetif^dJil^.i.varsar.c. 
miciiiuni  habetoquodfinccr  omncs 

con(lac,no:i  valcrc.quia  ius  libcrciris 
infringit,  I.Titio  ccnnim.^.Titio  cc- 
tuni. t  ft.dccondicion.8i: dcmonftr. 
.   Similicer  cciam  pa^um  quo  nobl- 
lif,  nobilitatis  DTiail^iorenttnciaco» 
pro  anisalieoiwlucione  pobtico  cac- 
ctri  ieaftnngic  •  libertacem  non  ita 
coardicvcrcnunciacio  bencficii  ccf- 
fionis  bonorum,  vc  opcimc  aducrtit 
Couar.  d.  c.  quanuis  paftuni  z  parc. 
in  inic.num^.veriicuI.Oeindectiam) 
U  tamen  renantisicio  prioilegij  nobi- 
licatisivcnobilis  in  carcerem  pro  de- 
bito  ciuili  dctrudi  po(sic,non  vale^ 
ii^candiim  plurimorum  iencenciam 
quos  rcfcrc ,  &  fcquitur  Guticrr.dc 
iuram.d.  i.parc.  o.i6^.num.tfi  Zeuali. 
pra6bic.c6m  concra com.iib  z.quaeft. 
tf88.nu.f.&6.quiinhoc  communes 


i.num.  7.  veriicui.  Terttoaduercen- 
duai,&:  Bae^a  d.trad.c.i.num.^i.AE 
i"equcnti,&  alij  dequibus  fup  fi  cnim, 
non  valcc  pa£lum,  vt  diximus.quo 
homoliberad.perpccuum  in  ciuicace 
aliqoa  domiciti^m  habendam  obli* 
gatnrimnlto  minos  valere  debetfjju 
^umjpcr  quod  quis  pefpecuo  fe  car- 
ccri  aftringic  ,  fi  non  liabeac  vndo 
loluac,  /ubiaco  beac^o  cc/sionit 
bonorum.  - 

Et  hzc  fententia  iurenoftro  Re^' 
^io  probandaseqoe  eil,etli  deHnicd 
iif o  uc^  valere  pa£lum  qao  fe  debitoe 
ad  ibluendum  e  carccrc  obOingir, 
vr  rup.rradidimus,  exOrd.Iib.  ^.tituir 
y6  t.  cuius  argumcnro  ccntauic 
Caid  in  commencar.  de  emptioti.SS 
vendic.c  2.5.  nuin.47<pa£):umi:cnun« 
tiacionisbenefici;ce6ionis  bononifn 


imlicem  contratias  retnlic,  nooiGim^  eodem  iore  Regio  cqod  valere}  cikn& 
U  eruditc  Phicbus  dccif,48.per  coc.    ummi  ipcer  vcrumque  padtum ,  8£ 


fbi|^ronobili,nonob(lantcrenuntia 
Cfonei  in  Scnatu  noftro  fuilTc  iudica- 
Cum.reforc.Ecquanuis  veru  Uc.quod 
'  qui  in  quxdione  ifta  negatiuam  pro 
nobili  ampleduncar,  diuerfo  alio  po- 
^'mikm  oicaacoc^fll<lu|ikenco»ipfiat 
^nobilicaciStCociafqa^  ordiniscaaraai 


.TtCumque  cafum  difcrimcn  pcrfpi- 
cuom  (it,vc  do vno,adalcerum,taQ' 
quam  a  diucrfu  non  proccdat  argu- 
mentum  }  quia  pad:um  quo  fc  dcbi- 
cor  pro  debici  iolocione  carceri  fub^ 
oMciir  omtiTa  bonorom  eico&ione» 
nonitaonerac  perfonam,nec  copri* 


«qiDcernente  ,  qaod  nihii  communo    mft  libercacci<>um,qui  habet  in  bonis 
'  babet  cum  renunciationc  bcnc/icij 
ceC^ionis  bonorum.quz  renunciacto 
foium  ipfum  cangtt ,  qui  renunciaCi^ 
tamen  quicquidrtirMili^in;  qoa  cd- 
m  nobdirtripW>i€ilitt^^    hidi « 
cacom  iilifle  in  Regio  Granatenfi 
^fictoriOtCeftacur  Couar.d.inic.num. 
5.  ab  hac  fenrencia  in  qusEftionc  iila 
non  diircncicns  ,quam  probacBac^a 
d.tra<^.deinope  dcbicore.c.  id.num. 
j^.  vbi  qucftkittemiut  VfHiqocpacv 
jiill  laciBiiiil^rptttar,  io  qumotne 
a[^9ra »  pars  n^eglifi^ ,  «c  verior, 
eHimmunior  eft  cenehda,quam  in  ea 
Qo9W<ipffi  Cecacus  efti  vqtiorem»fc 


vnde  foluac ,  (oluendo,  c  carccribus 
ftatim  libcrctiir.qui  ^tiam  folucrc  po- 
cuiiTcc  ancequafii  ad  perfonae  ca  pcuta 
deueniretur}  ac  verd  pii£tum,quo  row 
a^nciacorlieneiicto  oeisiooisrbono* 
romnon  cadit  niii  ininopem  debi* 
corem  ,  qui ,  inquam,  non  habec-ia* 
bonis  vndc  foIuerepofsitiacqucidcO, 
(icalc  pa£kum  tcncr,  virtutc  iTius  pcc- 
pecuo  cajrceri  ccncbicur  reus  qui  ioU 
oendononcft.nec  bcncficfo  cefiiv 
Ats  bonorfi  vtipoteiitApparet  ergo, 
pa£lum  illud  ab  iflo  difFcrrc,  vt  iro 
quod  Icx  Regia  in  illo  llaruci.ad  hoc 
procrahendumnon  iit.Quinim6,ncc 

vigoro 
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4.08        L.Ex  hoc  iure,jfde  iuSiLt!^  iur*  2.p. 


vigore  illius  >  beneficium  celsloms 
booorain  cenlertre'hunnjituni»dtc£< 
dum  eft,<|uippcqui  hoc  dcmum  im- 

porterpa^liim  iliud,  vromtTsis  bonis 
d  peilona'  capcura  mcipiac  exccutio; 
non  vcro,  vc  poflquamica  incspcric, 
bcncficio  cetsionis  bonorum  vci  de- 
bicor  Qoif  po(sic  alijs  ad  idconcor- 
reodbus  requiHcis^quod  eciaminpa- 
&o  turaco  ad  ius  Rcgtum  admiccic 
Cald  d.c.zj.nu.^S.in  fin.  Sic,  jtaquc> 
in  cxprcfia  rcnuntiacionc  aaxilij  ccf- 
iionis  bonorum  ,  communi  lucc,  &C 
Regio  «cque  cenenduoi/AriCi 
'  Quod  iidel^^tto^ 
que  iiii^itiim  eil,  vc  non  valeac  oon« 
iaecddo,quod  bonis  cedi  non  pofsir» 
rccundum  Fabr.in  ^.final.num.^.in- 
ftic.  dc  ad.ncc  princcps  fuprcmus 
dcrogarciili  pofsic  iiiil  cxtullirsima 
caufa,  vc  cum  Beco.deciri55.num.a«- 
iradic  Baei^  d*cradac.de  inope  de-  ^ 
bitore  c.t.num.}.dccIarando  wt  ibid> 
noib.t^  BarboC  d.^.elegancer,  num^ 
5a.in  ^n.  cuius  camen  concrarium 
tcncc  Baid.in  1.  i.col.j.in  fin.&fe- 
qucnci,  C.  qui  bon.ced.poiT.diGcns, 
ios  iftud  cefsionis  bonocam»  tolU'. 
pofTe  ftacacotHe  prinoipis  cefcripcoi 
&  ioqucns  in  ftaCQCo  idem  tradic  . 
Alcx  d.  $.el^;aiic«  iuiAyirci^<i,^jBK 
ilacucum. 

7  Qiiia  vcro  concrariam  fcntcn- 
ciam  in  quasdione  propofita  mulci, 
&  molti  nominis  Auchores  nienrar, 
vc  viderc  eft  apod  Cooar.  Bacfam, 
ZeuaU.  &  Barbof.  vbi  fop.  pro  qoa 
non  leoe  prxf^At  argumencum  quod 
dcducunt  ex  I. fin  C  qui  bon.  ccdcr. 
portunt ,  per  quam  ,  illam  in  punfto 
luris  vcriurcm  vidcri ,  fcripfic  Rip. 
dtft.  1.  obligacione,  numer.  50.  vlcm 
olia  I  de  quibus  Bald.  dift.  L  x.  col. 
5.  incer  vcramqae  opinlonem<dirpU- 
ccre  non  dcbet  concordia  ,  quam 
poloic  Bald.  ibid.  col,  £ual.  vciiicul 


.  To  coneorda ,  pod  vtriufque  pactii 
fiindamenca  addodainempet  reooii.> 

ciationem  przdidam  nonvalecead 
cffcdlum  iftearceracionis  ,  ea  enin| 
non  obftancc  poccrit  dcbitor  bcne- 
£cioce($ionis  bonorum  vti,  vre  car- 
ceribos  Ubereturivalebic  vero  ad  iioc, 
vt  debtcor  <ada  ceTsiGne,  de  bonis 
pofteaacquificis  foluerccrcdicoriboe 
cencatur,  dcdu^to  canciim  vndevitltt 
rccundum  pcrfonxindigtfntiam.non 
fccundiim  illiusdignicacem,ac  ftatu. 
Quam  Bald.  coocordiamicquuntur 
Brun.  ccad.de  eefiion.  bonor.quxd. 
vige(im.prinGipa)jiaro.i5.Vitalis  de- 
«laofuL  d.$.  Hispera^lis  num.|.8E  4; 
Bae^a  d.c.  i.nom.4('Barbor.cam  al« 
quos  refcrt  d.f  elegancer  nam.f04ii 
fin.&fequcnti. 

Pro  cuiusdcclarationcnotandum 
cftfbeneficiom  cefsionis  bonorum 
'4]qo  «ommoda  imporcatei  videUcec» 
vt  debitor  in  oarceribus  prodebico 
oon  retincacur,l.i.C  qoi  bon.ced. 
poffunt,  Sc  vt  debonfs  poflea  qux-. 
ficisfolucrcnon  rcneacur  vltraquara 
faeerepofsicl.4.ff.doceision.bonor.l. 
«scontraan  C.debon.authorir:iud, 
po&idend.  f,  final.  infticide  a^Uooibi» 
tradit  Gom.  l.7^.Taurjium.ajAzo# 
ucd.I.4.&  ^num.4.cica].a.iib.dUreoo>> 
pil.  quod  intclligicur  iuxta  ftatus  ao 
perfona:  fu.T  conditioncm,vtclariu$ 
cxprcfsic  Ord.  noftra  lib.^.ticul./^.  ; 
in  princip.  vnde,qui  beneficio  huic 
io  eooccafto  com  tiedicoie  gefto  te. 
ounriaueric ,  illonihilominas  vci  po- 
tcritadeuicados  careeres,iuxta  prio- 
rcm  fcntcntiam.ciufquc  pociisimum  ' 
fundamcntum  ,  cui  lia  fatisfic;fcd  dc 
bonis  pofteaquariicis  folucrccCncbi- 
corcredicocibus,quafi  bonorum  xxC-. 
iio  &da  non  eflec,  ioxca  pofteiioicm 
fencenctam  quoad  honc  e&dom 
accipiendam,  dcdu£lo  came  ex  dtur- 
no  labpcc,  neecilacio  vAq,  q u  i  n  on 

poccft« 
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Cap.XIIL  Clauf.y.QuUfidebhiirfiitmo  tepore.&^e.  40P 


poteftive  inquic  Bald.d.l.t.CQl.  4.1a* 
bQcaftcibQs  rabcrahi* 
.  %  jQ^od  eft  notabile  diftum,8c 
pro  miiecis  dcbiconbusobferuandii. 
£x  eo  1  namque  i  infcrtur,qu6d  fi  in 
mercedc  dcbitod  dcbita  ex  operis 
fuis^a  crcdiconbus  executio  pr^tcda» 
tur^debcac  illitnde  falua  manere  por* 
ciiinciila  pro  qoocidiano  viftu  nccc^ 
fiicio:  qac  camea  es  bonii  alijs  de- 
4ocenda  non  erit>quanuis  dcbicor 
l^nhabcac  aliunde  vndcalacur,  fcd 
incunflis  cxccutio  fict  ad  inccgram 
dcbiti  iblutionem.  Ec  diiicrcncis 
xatio  cft  i  quia  etfi  in  bonts  omnibus 
4chicoriStexecotio  fiat,^nunetilli  fo. 
^emom  operecum  fuarum,  arcis ,  fi 

3acm  nouic,  &  induftriac  fuae  fubfi- 
ium>vndo  viucre  pofsic ;  &  melius 
e(l,manibus  operari,&  laborare  pro 
vti^u  qu«ercndo,quado  hocfacicbac 
i/Lpoftolqui  alieno  a;rc  ncmini  ce* 
jiiclMCOCtargcncum  U  aarum»aot  ve* 
j|6AalUi|S.ooncupierac,  a£l:.ao.qa&m 
^p^icoremidebico  foo  firaodare  s  at 
^erd ,  (i  in  toca  operarum  mercedo 
sxccucio  (icri  pofTcc  non  dcdu^ovn- 
dedebicorviuacqui  non  habec  ali- 
Andcomni  vicae  remedio  priuacus 
|iiaiieret}nec'enim  labocareitt  opei^ 
jasiaasloeate,ilUad  ritam  ptodeflet; 
^oandoinde ,  vnde  viueret ,  illi  noa 
4ttpere(ret,  cotu  aufcrcntc  crcdirore. 
Quod,  quam  accrbum ,  &  inhuma- 
num  forec,pcr  fc  pacec;  &  quod  plus 
^.non  ex  eo  meliorem  fuam  con- 
ijUtioaiS  fiurecec^ceditorifdens  enim 
'^^bicoc»  MCam  opcraram  fuasam 
^Oiec0B4^mac^ere  pofTo  eomtie  ino* 
^ia  excrenia.ac  fame  Iaborance,ab  il- 
fis  abftinerec  vcique  j  non  cft  ergo 
faciendum  quod  dcbicori  nocec  ,  fic 
cccdicoci  non  prodcftyvc  ad  fimilem 
jnTom  dixic;  qoflift.  70** 

coc- 


roboracurc)(eo,quiaii  crcditor  d 
bonis  rois  ialcre  cenctur  dcbitorem 
incarcere  detencom  •aoc  dimittero 
eum,  qoi  aon  habcc  aliunde ,  vn^e 
alacur.quancomagis  pcrmicci  dcbct 
illi.vc  manduccc  dc  laboribus  ma- 
nuum  fuarum,  &  dc  fudore  vulcus 
fui?  Quod  vcid  crcdicor  dcbitorcm 
jfiopemalcre  debeac  •  vcl  d  carceta 
liberare,commttnlseft  aflertio»qoam 
ttfccibunc  Glo/Iar  verKagnorceroi.ia 
l.final.  C.  dc  crogac.  milicar.  annon, 
lib.t2.quam  fingularcm  reputanc,  ao 
valdc  ad  hoe  commcndac  cicati  a 
Cordub.in  Ifi  quis  4  libcris  ^.foienc 
Bom.|7*flUc  liber.  agnolcldJl  Sor4 
tfaft.  de  aiimenc.  tttul.  1*  qnacft.  71* 
num.i.Cabed.  decif  9^  nOm.i.parc4« 
vbihocvc  comul^etradir,  &opinio- 
ncm  hanc ,  zquiorcm  cflc  dicir,  6c 
probabiliorem  ,quam  ibid.dcfcndtc, 
Cald.de empcion.&  vendic.c.i^.  nu. 

49.  nooilsimd  Mcodcs  in  praAicw 
l.ufi»n.  lib*|.c.  sa.niim.tftf.Val8iOi 
cdniult.i.num.  8.  com.  1.  vbi  camca 
aduercic,qu6d  glonr.illahoc  non  di- 
cic,fcdloquicurmcafu  difsimili,iuxca 
ccx.ibi,quod  cciam  notauic  KfAxdt. 
decif.^i  nu.i.io  fin.  Cald.d.c.a5.na. 

50.  Sed  H  pnediAam  commonena 
••irettioocm(tecoiidi^mqiiam»re  noa 
iemel  iudicarum  vidifTc  in  fcnacu  no« 
ftro.aflcric  Valafc.quod  cciam  ccfta- 
curGam.deoif.  1^1  nnm.i  quidema- 
tctia  laic  agit)cxiftimat  idcm  Valafo. 
iure  aliquo  noo  probari ,  fcd  foliiai 
catione  qnadam  motali  iitftineriii. 
pfOpter  quam,&  propter  aathorita^ 
CemDo^lorij  iHainteflencium  ,eam 
admiccic;&hoc  fo.ummodo  in  cafi- 
bus  in  quibusdebicor  bcncficio  ccf- 
fionis  konprnm  vci  nequicdc  quibus 
inleg.noftraItb.4.cicul.74.&  prxdi- 
Aam  renecBciiiotnHiao  ivrtsveram 
noneireifcripfitCald.  dift.Bum.fo, 
fttbftfos  ia . aom.  fcqtteoci » illam  ia 

pra»i 
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praxi  a<iinittinon  dtbeieiqiiftndodo» 
^  4»tor  jiiC0Boecacos  eleemofyms  att 
<po(stc,a(l  quod  alios  allcgat  { limitac 
tamen  ibid.num.][i.  nifl  debiroreius 
conditionis  (it.cui  dcdccus  fic,  &ig- 
nomtijfa clccmolynis  cxhiberi. 
3   Qu^Bianc  kripta  Noi^rorum  prs* 
iMmb  oomBiunem  ao  geoeialeiii 
•Dodoram  traditionemrfiirisseqttani 
ma  piam  nimisreftringonttquam  foro 
feruandam  «  quia  communised  ,  & 
habecarquicate,  affcric  Surd.d.quard. 
7i.num.5  Ncciliaquidcm  morali  (o- 
iumniodo  racionc>ied  luridica  eciam 
•jkhKkik  poteft^-Ae  vltt»  eddnfta  per 
.Cahed.d4bGir.8  probatur,  quia ,  vc 
diximos  fup.ita  creditor  cxigcrc  de- 
.btcum  fuuin  pocc(l,vt,ri  dc bonis  cii- 
£lis  dcbicoris  fatisficri  illi  inicgreno- 
qucat ,    dcbicor  dcindc  opcras  fuas 
Joccc,  dc  mccccdc  illarum  rupcrcrio 
iideteacpio4Beoeflttio  viftuiacquo 
jta  opcttanun  liana  mercedem  qo»- 
ienas«dBeoe0ariu  vidum  peninec, 
•mpedire  non  poceft  crcditor;mulcd 
mintis  igitur  operas  ipfas  ,ex  quibus 
mucre  nccciTc  habec  dcbitor ,  impc- 
.dicc  crcditor|>ocerir;&,ii  impedic,in- 
jaftcagiCtiicucagerec,  fitotamJl^iu 
-inerocidem  liiri  extgere  prxrumeioc 
|>ro  fuodeiMCospQfV^qiiipr»ruad&>- 
i>ico  tllum  in  carcere  dccincc  qui  oo 
habctvnde  viuat  nifi  cx  opcris  ftiis, 
<)uas  iliicprardarcnequityilium ,  vci- 
qucopccis  A)is  vci,impediCiquod  ccii 
icrodicoriiiccatyrgdiili^ifiijfi^jli^  ' 
^ifee.non  umailioet,qiKi04l4UpW 
.dcbitdt«ndctiiioat,noiyhaboC^Quac^ 
i«cl«umdebecaierein  carcere,vcl  (bl- 
uerc  c  carcere,vt  ex  oper  is  fuis  aiacur. 
Idque  non  canttim  in  canbus»in  qui- 
4kis  c»i&ioni  bonorum  locus  non  eft> 
i^dteral^sieciam^in  c^ibos4H>oir>Ge- 
iBcre  4>oce(tdebitor,^  beacfioio 
.M^o«quod  diocurniOTem  licemec- 
.■«^AMtfcjtajB^i^illiitgfl  iijn  tiiufeii. 


UtSunc  enim  doo  hsro  pr  odfta  Inopl 
debitori  remedia  t  dinerfa  quidem, 
iotetquaBclcftio  illius  eft^  8c>fi  prius 
eligac,vcacreditorein  careere  ala^ 
cur,  altero  deinceps  vti  potcrit,  vt  ^ 
carccredimittacur}  neccnim  cafum 
huncimpcdiciuum  ciTe  ccfsionis  ho- 
n6ram,Icx  vtiataut  vUfiiutis«zquita^ 
cisoe  ratiofuadct. 

lo   Neo  quidem  mirum ,  dorOfli 
nc  eredicoribus  vidcri  dibcc ,  cgefiit 
&car6ere  dccentis  auxilijs  idis  iure 
fuccurriiCiimmaius  aiiudfauorc  de- 
bitorum  qui  non  ica  paupctcatc  itc 
oarceribus  grauantor,Kripciim  Im^ 
snos*videUMt;inAotli.  de  fideioifoh 
$.quodautc,coliac.i.&in  Auch.hoe 
niu,inde  coUeda  >  C.  de  folutionib. 
vbiprobacur,qu6d,etfialiudproalio, 
inuicocreditorcroluinon  poisit.l.i  §. 
mutui  datio  Efi  ccrCrpecac.  debicoc 
limen  qiil  non  habet  ia  leto  vndn 
Ibluera  poftit  pecunias  qoas  dcbeg 
neererum  fiiatommucniremptc^ 
(quod  de  emptore  iuftum  pceciuiifl 
ofFcrence  eft  incelligcndum)  vnam 
illarum  dare  pofsit  in  folutum,&  cre^ 
dicoraccipcre  ccnecur ,  iudicis  aefti- 
|li<|done  przini(raj&  fie  fauore  dcbl^ 
-Mcistaliod  ibi  pro  alio  ibloitQr  inoiA 
«redirori.noQ  obftfite  regttt4].f .  imiu 
«uidatTo,  vbi  Rip.num.  t^.  requffili 
ad  hoc  neccfTiria  adducic,incer.qinil 
vnum  cft,  vc  rcm  meliorem  oiFerar* 
quod  camon  dc  re  debico  propor» 
icionabili  iotdltgic    timn.  (cqoenri 
«vm  vtroqoe  Imol.ili1  Jl  Diuo  Pio  {. 
in  vendicioQe  ft^.de  reiBdie.6e  SAfs, 
d.Auth.hoGnifi,ad  fin.ncc^enim  |yr4 
paruo  debito,resmagni  ptcttj  <^fftra- 
hi  dcbecvt  ante  cos  obfcruauic  glof. 
penulcim.&  ibi  Barc  num.  i6  in  Au« 
«bJioO  iiks)>orreaii  G.deiacrbfar^ 
•eodenieqfiico^Baefg  dc 'inopo  det* 
bitore  c. i.num.  47.  verfieuI.'Notaii. 
4oaiaiiicii>?bimi#.frccedlmto 
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CXIU.  Ckiif.j.  QtiUpeb 

Cttm  fcqucntlb.  dc  m.iccri.i  d.  Aucli, 
hoc nifi.larcpcr  cum  -,do  qua  etiam 
Gucicrr.  dc  iur.im  i.  parc.  c.  ip.  pcr 
toc.  Pccr.  Surd.  qoi  alios  referc, 
cnift.d9  alimcnc  titul  9  qua:ft.4i.ex 

*  II  Egoquidcm  bcncficium  hoc, 
falubcrrimu  duco  ,  ac  Principali  clc- 
mcnciadignum  ad  fublcuandos  dc- 
birorcsinon  tamcn  illud  a  Noftris 
pradicari  vidco.fed  crcditor  procxc- 
caciooe  rentencia;  concra  debitoreni 
obcencx  res  iliiuscapi  curac » fub  tu^ 
fta  vcndcndas  feruato  ordinc  d.  I  a 
.diuo  Pio  ^.in  vcndicionc,&,fi  non 
inucniacur  cmpcor,addict  fibipoftu- 
lac.vciu  §  fi  pignora.ciufdcm  1.  lici- 
tacioucprccij  acbicriofuo  faCta,abfq[; 
vU&  iudtcis  caxacione.fcQ  aftimatio- 
neiquam  nouioct  ture  fVacuic  Impcr. 
ind  Auch.bocntfi.C£incorporc  vndc 
fumicuri&  fic cucnic,  vc  bcncficujm 
ab  co  ibicancopcrc  commcndatum, 
debicorum  c.iufaac'  fauorc  introdu- 
^lum.cum  magno  ilioium  dctri- 
mcnco  in  creditorum  commoduni 
cedACidum  resmilcri  debicorii,  pre- 
tio,quod  volunc.erount ,  licicacore 
alionoainaemo.  Ec  illiquidcm  de 
iuflo  prcrio  non  curanc  fcd  pro  iufto 
rcpucaNC ,  quod  crans  dimidiam  vel 
nummovno  fic,  vc  non  fubiaccanc 
conlhcutioni  I.i.C.de  relciad.  vedic 
idqu^  lion  fine magno  animae  fktri- 
*mcnioqu.tcunclis  rcbus  dcbuic  an- 
teponi:quidenim  prodcfbhomini,  (i 
vniucrfum.munduin  lucretur ,  ani- 
mx  vertifua:  dctrimcntumpati.icur? 
Conftac  vcro.Ktfioncm  quamlibcc, 
animam  ligare.&refVitutionisonere 
pr.Tgrauare  quanuis  infradimidiam 
rnftt  pretij  Uefiofit,  vc  cuD  Thom. 
ZA.  quxft.  77-  arc.  1  ad  i.  8c  com- 
muni  tradic  Rcbcll.  dc  obligat.  1. 
pacc  lib.p  qu.rft  ^fc£t:.i.  num.4.  Vn- 
dc.i^uia  cccleiia  luihciac  culccix  c{V> 


torjlatnto tempore,^c. 

?»:au:1rix,dixicGloira  in  c.  ca  enin\ 
^  hocius  j^orrcf^^hini.vcrb.vc  plus  :o.- 
quaeft.i.quod  cccicfi.i  pro  vcdicione 
rcifuxnon  debcc  rccipere  vlcra  iu« 
ftum  prcciurajex  quo  tradiderunc 
alij  illmsGlonarauthoricate,quddfi 
plus  lufto  ccclefia  rcccpic  etiam  in- 
cradimi  Jiam.ccnctur  rcftituerc  ;  fcd 
iiociu  fbroauiinjr^?c  non  in  conccn- 
tio(pcftaccipicndum,vt  pcr  PincU; 
io  t  part.d.li,c.  1.  num.  34.  in  fin. 
Zeuallpraftcom.contra  conim.  libw 
£.qux(c.^p8.IH|m.5.  \  ' 

Quarc.vc  cancomalo  ac  credico' 
rum  auariciar  ohuictur  &  dcbitoribus 
confulacur  bcneficio  liiorum  caufa 
incroducto  ,  curaic  dcbcnc  Pradici 
noftci  coram  iudicibus  fencencias 
eiequentibus,  vt  fentiar  debitor  ia 
praxilcuamenoncris  fui,quod  pra 
illoftatuit  lmpcr.'clcmcncc  r  ac  lcga-j 
liccr  fimufvc  ipfc  afcin  d  ^  quodaa- 
tcm.vcrficul  Sicnim.ita.vc  hcicacoro 
non  inucnco  &  lUcm  cnc  L.on  inue- 
niri,acvi}cprccium  oftercnccm  in« 
ueairi ,  prcfcrtim  vc  euitetttt  fraus 
fuppouti  per  credicorem  empcoris» 
congrua  afftimacionc  ludicis  prcce* 
dcntc  ,  rcm  illc  accipiatin  folucum.' 
Aducrccndutn  auccm  cft,  quodprx- 
dida  iuris  rcmcdia  &:  bcncficia  dc- 
bicori  indulca,^crfonalia  tunCjidcirco 
debicoris  fideiulfor  iuuari  iUis  ne-t 
qnic^vcln  beneficio  celsioRisbono-*' 
rum.pcr  tcx.fingularcm,&  Scrib.  ibi,* 
in  l.h.rrcsa  debicore.^.quod  fi  ftipu- 
lacor.in.tin.ft^dc  fidciuft*orib'Vtcom- 
munc  cradic  ,  &  probaf  Gom.  in  I.  , 
75>.  Taur.  num.  i.  fcquicur  Azc-: 
lied.  ttt  1.4'  &  S*  nam.tf.cicul.i.lib.^; 
nott.  recopil.  vbi  cex.  illum  nocabt-. 
lcm  dixit ,  ZeuaU.d.  quarft.  ^or.num.  . 
iz.  vbi  num.  14.  8£  fcqiicnci  con- 
rrarium  cradic  cum  alijs  quos  rc- 
fcrc.in  dilatione dcbitori  ad  folucn-  • 
dum  indulca  pcr  raaiorem  |>arccni 
M  m      \  -  cred|.  * 
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413         L.Ex  hociure  jfMiuflit.^  iur.  z.p, 

crctHcoru.vt    jiufTori  proliCi  cx  la- 
cioocde  ^uaj>crcuai  ibi. 


I. 


3., 


OSaua  jclaufiJ^e 

SYMMARIA. 

« 

non  cjl  olftigttormm  cm» 
tnMUS^Mttrts  frd/iitum 

mmemmih  tttf» 
(ommutn  *^intetbfft»Mm*mm^ 
^ufd  hms  moribHS  nAtwAlihus  t  m$ 

caHomco  iure  induflis  repugnat , 
non  de  iurnmento.  cjuod  bonis  mtri- 
htts  (tmlibm  re^ugnAt. 
Bmuhimer  cwtuges  ^  twtreSm 

•  mhmis,  &  rammuai§  kta^etbtstis 
fetenm,msmiiste  julbiirite  cen^' 

•  m*ntur. 

5.  '  Traditur  reguU  ad  cognofcendum 

cjuAncb  iuramentit  naturalihus  mo- 
'  .  rtifus,AUt  cmomco  lure  induiits  ad- 
mrjetur ,  vt  ferumneitdehettt  \  & 
•    •  M  eiufmedi  fit  qm  nitaritm  (e  otli' 
gdt  dd  ditem  vxorit  reftitlieitdtm 
vitre  qitem  fecere  fopt, 
«4.    LMte  ex»mm*tur  c}u*/iic,  an  0  bliga" 
torium  ftt  iuramentum  de  non  reuo- 
'  ctmdo  teftamento  ,  in  qua  Bart.  ^ 
eemmimit  Legiflarum  defenditm, 
J.  Trtu^tpffim,'mt  fttpuUtieitem 
dtinfitMeitde  ehqueim  imredem^ 
'    •  mn  wderei  nee  enmmtmente 
mari, 

6.  Vefendttttr  communis  affcrtiojecun- 
dr    dum  cfuam,  donatio  omnium  bonori* 

7.  pafenttttm  &  futurerum ,  nee  cum 
iurementefeffuvtdet. 
JHfpendium  faluiis  «femu ,  m  qm 
tenftdcretur,  decUrem  Jl,Mtm,  7. 
'verfic.Precuius. 

J8»  luramcnta  cfuorum  o.bferuatione  oput 
aliquod  fitpererogari^^nii  tmpeditur» 
9/  de  non  mutuendo,  de  non fdein* 


9. 


bendo^  Cr  fimdiei obli^dterit,  nen 

funt^ 

Donatio  ommttm  honfirum  prafeU'' 
tinm  S^futurerum  eceiefitfd(ia,dut 
t^edfmteufitttva/ideep, 
Ord.no/Ira  Ubf.^.  titul 7$Jn  frinc, 
frebibem^4ncentre&ibMi  luramentu 
fromifforiaapponicum  cl.tnfnla  nrt- 
tante,  tntelligitur,  dr  prac/ifai;<r  ih 
emnibus  generaltter  ,  tnm  tn  tp  qui 
$ne  'memente  fer (e  valent ,  .quam 
in  ys  qmnbftfm  ee  nen  ataltm.  Mt 
.^iddeJegjCapeltadbid. 
iex  princifis  Jaculeris  ^ffebibent^ 
contraclibus  iuramenta  apponi  cum 
claufuU  trrttantetdefendttur,  ^  eins 
rattoexfltcaturs 


^CLAVSVLA  OCTAVA. 

!DeIuramento^ 

^^^^^  i^pcfolcntcontrahentcs. 

quecn«celebraiic,  firmira* 
ce,8e  iecuritacc,  i  ura  mca- 

'to  cofirmatono  ,Teupro* 
mifTorio  illum  flabiljrc  ,  licec  apud 
nos  hoc  ita  non  fic  in  vfu  proptcr  lc- 
gemRcgni  lib.4  tftul  7}.<5ux  huiuf- 
inodiiiicamejita,vetac,in  concia^^i- 
bas  adfatbeiu>ta  quiin  fcripcis ,  quin 
■quinne  fcripcis -celebfancur ,  cum 
claufula  irricance,&pjena  dc4)ua  ibi^ 
cui  camen  legi  non  rar^  contraue- 
nitur  Rcgio  rcfcripco ,  nj  aliquibus 
cafibusad  idfpccialicerinduko.Ec  de 
ea,eiufque  racione  nos  inferius  age 
snos.Con(lac  ver6,iuramenci  m  con- 
^traflu  adhibici  cam  clTe  vircuccm^  vc 
non  fohinvobligec  adiidcm  przftan- 
damex  vi  iuramenciip^us,  cligio  nis 
caufa.fed  eciam  concraflu  ipfum  qiii 
alias  fcclufo  mrameto  no  valerct.va- 
Jidtte£icic,vc'ptobiit  Tivo.  Sic  fupec 

Decalog. 
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C^/>.XIIL  Qlaitjith 

Decalog  lib  J.C.  i  x.  num.  5.  vbi  icn- 

lciM :r.  h ; n c  co m m un i fs i ma  111  v ocat , 
vci  :fu:r!ani  .i^ivbu^uc  rcccpciin  ,  3; 
nu''i  a  3«:ii.vt)i  luincupatiin  loqui 
cuv  ni  contrailhbus  uuciiiiris  tjui 
iutaiDcnco  roburvalidicacisadumiit» 
&  pro  cadcm  firnccncia  innuincros 
ibiciMt  Auchores  Author  ipfe  dili> 

I    Non  tamcn  fcinpcr  firmior 
aut  valaiior  iniincc  conucmio  cum 
juranicnco  cclcbrnca.n  cnimillature 
npa  valeac  pioptctca  quod  concra 
bono^  moces  fic,  feu  concrapublicam 
vcUicacem  princifnlicer ,  tucamento 
non  cbrrot>orabitur,c]uia,  iuxca  iuris 
rcgiil.  obligatorium  ncncn:  ,  tale  lu- 
ramcncum.  Kinc  innumcras  cxci- 
canc  DoLlorcs  quxdiones  in  -  cuucn- 
.  cioatbu^.ac  renunciationibus  qusEle» 
cundum  leges  non  valem,an  ex  iura- 
jncnco  pr.Tdico  rfrmiritis  robur  ac- 
cipianc*Etdcccm  ciuCis.cx  quihus 
contraflus  mrc  non  fubijRunt ,  mc- 
morat  Grcgor.Tholofan  Syntagmac. 
iur.lib  ^o.c.j.num.j.  fccuntium  (|ua's,. 
de  iaramencoooofirmatorio  coucra- 
Aibus  appofico,  elegancer  didTerit  ibi 
tnnumcr.  rcquentib.  Omfiium  aute 
•  '  vcra  rcfolutio  pcntkc  cx  intclledu 
rcgulxc.non  cft  obligatorium.dc  re- 
gul.  iur.  libr  ^.1  fi  quis  inqiiilinos  §. 
ijual.li.dc  lcgat.prim.  qna;  commii. 
ttiicr  intclljgicur  in  iuramenco  quod 
bonis  moribus  naturalibus,  aiit  cano- 
Aicoiure  induftis  repagnat  j  fecus  (j 
eiailibus  canLLim  moribus  rcfilVac  ^ 
qu.T:fuic  Bald.diflinilioin  I  padium, 
qua:ft.i5'.C  dc  pact.quam  alij  com« 
municcr  Tcquuutur  /ecijdum  Couar. 
incijiiamitf  patliim.t.  parc.  in  intt. 
iinm.i.depad.Iib.i('vbi  aliavticurdi. 
ftia9ftiooe,quxcum  mcnrc  commu- 
pt&conncnit- ^  aiiam  alins  fccutus 
prohac CiKl.tn conuncntar.  dccmp- 
C(OB.&  vcndu.cjo  n.8.aita{n  Molta. 


8.  'De  lurametuo.  ^ij 

Tiicologusdchiftic  &  iur.difpttM49. 
cx'vctft::ul.Ht5cxcmpiis,tom  1.  vbi 
in  iin  dirj  U':.il!iu5  aic',  rcfjiilam  a  fc 
craditam  ad  dignofccndiim  qii^^.ndo 
iuramcncocontradiusconiifmcjKur, 
autnon^mcliorem  efl*e  ,  quim  quae 
craditur  i  •Couar.  &  a  iuris  Pcrtcis 
alijs.  Communever6  fcquirurTbo* 
lolan.  diL^.cnp  5  num.4.  acalijscita- 
tis  Rcland  a  Vallc  conf.  70.  nutn, 
j*.  8c  fcqucncib.  Jibr,  2.  Gutierr.  do 
iuiamcnc  con£rmac.  1.  parc.  cap.3. 
Jium.  f.  A«6r.inftitat.mocal«  I|br  tf.' 
cap.  7.  poft|>cincip.  ittnao  vcr^L^ 
Sea  conce(si$,  i .  t  o  m .  Sanch.  de  ma-t* 
trimon,  libr.  i.  difputar.      num.  r/ 
tom.  j.  vbi  commuinfsimam  hanc 
diciidiftiniiioncm.qui  uicmrcpctic 
pluribus  pro  ca  citatis  &  eandcni 
Hcacus  inDecalog.  diaJiii!cij^^ap.p; 
aam.  30.  LciT.  de  iuftic.  hc  iur.  libtaJ 
cap.17.  dubita:      numcr.  cirdi 
princip.  &poflalios  Luc  profequituc 
Suar.  dc  Religion.  cotn.  1.  cr.ictac. 

libr.z.  cap  11.  cum  duob  fcqucn- 
tib  vbimuliishinc  inde  adduAis,ve- 
ram  nibilominus  ccnlet  commu* 
nem  hanc  tradictoacm'c.'a'a.'nttm* 
7.  £c  tlU  quidcm  ccncnda  cft  ,  ccit 
cam  ,  ciufqnc  Auihorcm  .TudaOcr 
rcprchcndat  Challan.  in  ccnluccud, 
Eurgund.  rubric.  4.  7.  Folio.  in  li- 
bio  meo,i(i(>.  vcrlic.  Lt  quod  i^laUo 
optnio*jj^^^5*a|9i;ii  .-^^r^^jisiici^^^ 
t  Hinc  eft,qadd.qttia  bomsf  tadd 
ribusciailibas  indu^um  cft ,  vt  do« 
.  nntipncs  intcr  coniugcs  ncn  valc* 
rcnt:l.».ff  dcdcnat.  intcrvir  oi  vxor. 
car  adhibito  iurainciico  corroborcn* 
tur,vc  pc»  Gail.  hbr.  2..  obferuac.  40« 
AUm.£.vbi  commaHeitf  d4iil';'&'  fki 
quicuri&  cum  rclatkab  c^d-tff^dic 
receprum  rcfirrt  Bsittrof  in  ),  .ilia  §} 
clcganrcr  num.:i6.vcrficul.  Vndc  Ji- 
Cct.lF  foluc.  macrimon  communctn 
^tiatavtrjufquciuris  Dodicfun)  ic- 
M  ni  t       '  i^crc^ 
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404,   - '   LMx  hoc  iure,jf 

piCtvLtn  \  vc  ad  peffonjc  capcuram, 
(qua;  eft  perronx  exccucio  ,  &  gra- 
uioridcirc^  repuca^ur,quambonor&, 
I Jn  femorG  $.final.  fn  nn  £de  pcn.) 
iudicis  rehcentia  noh  prarccdcncd 
deueniacur ;  prxccrquam  li  cx  irtflru- 
Imcnco  guarcntigio  talcpadtum  con- 
cincntcagatur,  quod  proptcr  nutarij 
prxccpcum  cx  toima  Itaiuii  ilii  m- 
landom ,  pro  fencencia  habecnr ,  vi 
taradidimns  d/claufula  prxcedencfc. 
VndeiiiQo  valere  padumf  vtdebicore 
hon  fblucntctcmporc  exprcflTo.capi 
ftarim  pofsit  ,  fcntcntia  iudicis ,  (cu 
iudiciariacognitionccaute,non  prz- 
ccdcncc,  piobac  Bald.  conf.  ^iS.iita 
capcura ,  num.  4.  lib.  4.fcquicur  Rip^ 

'  •inl.obligacione  generalttAQmka7.ff. 
de  pignorib.  Contrarium  camcn ,  vt 
verius  probac  Barbof.  d.l.alia  ^.cle- 
ganccr,num.45.vcrricul.Concrariam, 
cum  rclatis  ab  eo  ibi,  motus  cxeo, 
quia  pcr  praedidbum  paduai  non  coU 
licar  deteDfio^  fed  matacur  ordb  i 
tnre  prsE(eriptos  jqusE  ratio  apce  con- 
Qenic  cafili  prxcedcnti ,  qui  c(l  do 
exccuciono  in«ipienda  a  pcrfonac 
taptura  cx  vi  pa^i  ^  ac  vero  przfcns 
cafus  cfl  dc  padio,  vc^captura  inci- 
piacuriudicis  iuiTu.caufz  tamen  cog- 
nidoniBi^iententianon  przcedentei 

.  berquod  paftum,vidoturqu6dnon 
i>lum  itttis  ordo  in  cxecucionc  faci- 
.  fchda  immutctur,  fcd  &  dcfcnfionis 
faculcas  incaufaipfaaufcratur.Ca:cc- 
rum,  &  in  hac  (pccic,idcm  quod  in 
illa  ,  cumBarbon  &aliis  quos  referc, 
tenendom  eft,  ialUm  de  iaire  noftro 
ll<^d  per  Ord.d.titul.  7^.  ^,t.  &  fo- 
^ltend  probac ,  8c  ludicacum  in  fu- 
premo  noftro  Scnacu  fuiflc  ,  tradic 
...  Phaebus dccif.ij.a.nu.r.cfifcqucncib, 
Ec  quidcm  prxdi^aratiohuiccciam 
cafui  proprie  conucoitj  nam,ctil  vir- 
tutc  paaidebitoretfpiator,Ae  in  ear- 

.  r«etemdetvttdatiir«  deftdfionis  fiicala 


ieiuHit.i^iur.    i.p.  ^ 

tas  illi  non  aufcrtur,  cum  &incarcc-»' 
ratus  dc  iurc  iuo  doccrc  pofsic.vc 
non  r*r6  eiienic.  £c  dtaer(a  eft  racio 
conoencionis  ,  vc  execucio  debiti 
abfqoefcntcncia  fiac,  & ,  vt  pei^lbita 
capiacurdcbirors  non  foluSre^namy" 
quanuis  pcrfonr  c.i;  tnra  grauior 
icputetur,  facihus  ran.cii  ante  fcntc- 
tum  .»d  cani  licucnnur ,  quam  ad 
diftra£l:ionem  bonoru  pro  exafiione 
debicit  vc  videre  eft  in  debicore  fiif^' 
pe£to  ,qui  capi poceft,  non  ramen 

bonis  excuti.  '  - 

j  HH:  &  alind  padum.cufusco-  -* 
miiiilciintur  Doctor.m  marcna  ifla, 
ncmpc,vtli  dchuor  non  lplu.iCcon- 
ftituca  die,  per  ipfum  credirorem 
capi  pofsic ;  de quo  per Barr.fif alios 
inLalia^.  clcgancer  tf.  (oluc.  matri- 
mon.  &  in  1.  Tino  cenrum.  §.  Titio 
ccntum  in  i.  ft.  folut.macrimon  Ec 
communis,ac  vcra  conclufio  cft, 
calepa&um  non  valcre  ,  idquc  non 
(olt^m  vbi  conuencum  foic ,  quod 
debitor  non  foluens  ftatota  die,prO'^ 
pria  crcdirocis  auchocicare  capi^poC'»' 
fic,&  in  ptiuaro  carccre  dctincri  do-  '  ' 
nccfoluaci  qui  cafus  cxtra  dubfum 
cft,&  intcr  omncs  de  coconftat; 
quod  ctiam  in  conucntionc  iuiata  ^ 
tradit  Pharb.  d.deciCif  .n.fioaKad  iin. 
redetiarovbiconuenturo  fuic,qo6d 
debitor  ica,capcus  ^iii  pubHcos  car< 
eeres  dcrrudacur.  Quam  fenrcntiam 
m  vcroquc  capice  probat  Rip.d.l. 
obligationc  ,  num.  21.  &  zj.  ^  alijs 
relacis  Bae9ad.c.i.nu,j5.& (c<]ucnti, 
Valafc*  conf  17  ).nu.  t8.  &  fcq  ucnti, 
x«tom.  lace  Quefada  communcm* 
dicens  diucrfar.  quacft.iur.c.S.iiam.' 
2.&  fcqucnci  ,  &  Barbof.  d.l.aUa.  §. 
clegantcr.  num.  ;6.&  fcqucncib.vbi 
poft  B.irt.ibi  num.io.  rc^pondct  ad 
ccx.in  1. ).  C.  de  pignorib.  &  ita  cft^e 
commanem  Do^orum  refolotio^ 
nem  eandeal  fi^cutui^didt  Cald  dd 

omptioii.  j 

*  m 

•  I 
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QXllLCkuf.j.Qp^d fi debUorJUmo  temporeyO^c.  40; 

erftption.  &  vcndtcion.da£f .nu. 44.     ilH  lion  Hccbat  ^  itts 'crediti  perdac 


vbi  alios  cicat.Proqua  rentciuia  plu- 
rima  adducucpotilsimiim,  qui.icap- 
turai&  carccr,publici  iijris  c(V,&  mcri 
impcrij  }  idcirco  pnuacoium  padtis 
ntfquk  tmmmari  .ncque  concedi.l* 
iac  pttblicumif.  de  pa^.0f  quia  libclr 
hoifio,  non  eft  doroinus  mcmhroiii 
fuorulm  ,  nec  pacifci  poccft  in  liHer 
Wtis  dctrimcncumj&:  quiaralia  pafta, 
rixarum ,  &f  cumultus  occafioncm 
pcaebcrcnc.  Ec  hanc  lcntcniiam  cx- 
ptfffsi  probat  •Ord.noftrad.citul.7tf. 
fj.  fttbiungit  tamenibitulepaftum- 
prodclTe.vrcreditor  virtuce.  illiusin- 
terpcllareiudiccm  pof^iit  pro  capttira 
dcbicori-cjquod  craii  c  Bac^i  d  c.  i.nu. 
^e.infin  Cald.d.c.iy.num.4y. 

4  Duhicari  vcro  poccric  m  pro- 
poficcan.d  credicor  vri  votens  paftd 
prottt  conuentum  fuit»  omiflb  iudice  - 
debitorem  capiatjuscredittamitcnt? 
In  qua  quaft  one  pars  aflfirmariua 
probari  vidctur  cx  Anrh.  vc  nort 
fiant  pignorationes.in  prmcip  iunda 
gloff.ibi  vccb.&  fupplicia, collac.  5.^ 
in  Auch.vc  nolli  iadleoni  $.quia  ver6 
Srhaiufmodt  collat.9.  vbi  i  pignora- 


Hoc  tamcn  non  obftante*Querada 
d  c.S.num  i^.crcditorcm  cxcufat  ab 
amilsionc  dcbiti  ,  cx  regul.  1.  igituc 
vcriicuL  Etgcneraitccr,  fl.  dc  iibcraU' 
cauf.  fecunddm  quani  quzitbec,- 
caofa  etiam  tntofta  eicctttac  i  p«nat 
ordinaria;ad  quam  euitandakn  pad&* 
prxdidlum  (ufHcicntcm  prxbcrc  caa* 
iam  ,cxiftimar,  licctcrcditor  cxtra- 
oidinaric  lit  per  iudiccm  corripicn- 
dus:&  lurdic  poltcain  vcriicul.Quod 
tai1neh>qo6d ,  fi  creditor  aotequaiSk 
ad*capturam  acce^sifTcCiidflu  iti^ 
eis  pcr  dcbitorem  rcquiiiti  mooiCtta 
fuifrec,vt  .ib  illa  abftincret,& illc  po- 
ftca  omifTo  iudice  c.nptac,incidec  iii 
,pa:n.imd.l  cxtat,cum.ilij<:. 

Ego  quidem  m  quanione  haci 
pasna  aroi/si  debiti  crediCQrem  ti« 
berum  iemper  foreiexiftimo  .,  neo 
id  quidem  ex  vttl^riregttl.d.!.)g:curi 
fed  quia  pxna  cnmmenfuranda  dcli- 
£ln  cft  ,  nrc  dehcc  quis  puniri  vlcra 
qua  doliquir.Krerpicicndu.ft.de  parn, 
pori6,qui  vircucc  padi  dcbicorc  capic 
propria  aathoticaccqucm  ficeaperci 
hon  licebaCi  inreitadione  debicinon 


tlonesin  liberq  homine  ficri,  prohi"'  delinquit|  oeccnim  dchicorem  ca* 
btncur  fuh  p»nacrediti,&  alijsjidcm     piendo ,  pecuniam  fibi  dcbita  cxtor- 


eriam  fundcri  videtur  ex  eo ,  quia 
qui  rcm  aliouim  dehitoris  ,.iut  p«cu- 
tii.im  hbi  debu.im  ,  propria  authori- 
tacc  aafetc  ab  iUoinaitO|ittscredid 
amicrit»l.excat  fiT.eo  qood  dseccaoC 
l.creditores  fT.ad  lcg.  Iul.de  vi  ptiuat. 
i  idem  cft  do  eo  qui  pcr  vimrera 
fuam  ab  alio  pofrefTam  occupat.l.fi 
quis  in  tancam.C.vnde  vi,  Otd.lih.4. 
titul.j8.  xfi  princip.dc  crgo,  tacloar- 
gumento  do  re  ad  petfbnas,  &  quia 
maior  verritttrinioria.ac  maios  peri^ 
aitttni  in  capturapcrfonsBtqaam  re« 
ftam  i  dicenduni  vidctur,  vtqui  prd 
dehiei  exaftione  propria  aiirhoricace 
dobicocem  capic  ,  qucm  (iccapcre^ 


quccabillo;  (ed  in  ipfa  pcrlonar  cap* 
tura  delinquic ,  quam  pcr  lc  facerc 
non  pocerac,  ecfiin  hoccumdebitore 
ooiiaciiiflet ;  vc  igiturin  eo  paniatttc 
tn  qoo  deli<)oitj  capturaBius  aiiuttett 
qaodilli  coropctcbac  iiidicis  iuftu.fie 
pcr  apparicores  illius.ex  Ord.noftra 
d.citul.  76.  ^.5.  &  fic  eucniec  ,  vc  qui 
vircucc  pa£li  rcquirere  ludicem  po- 
ccrac  pro  capcura  debicoris,ius  iftud 
perdac  capiendci .  dabitoreih  aochori- 
utepropria.  ■  '  . 
'  f  'Atqiieitaapparet»deciiioncn\ 
d.l.cxtac ,  cum  fimilih.  cum  cafuifto 
bcncconucnire,cameifi  pa:na  amifsi 
crodiciyde  qtaa  ibi, difstmilis  iic  ,  jn 
L  1  4   .  4ua<4 
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quani  ibi  crcdiror  incidic  cx  Marci 
Impcracoris  dccrcco^quia  in  dchici 
cxa(flionc  dcliquic,pccuniamfibi  dc- 
bicam  a  dcbitoro  cxtorqucndo,  vcl 
rcm  illiuspro  dcbicoific  cnim  ccx.ibi, 
qaaccnusinrc  dcbicoris  loquittir.in- 
rciligo.Quodfccus  cftin  calunoftro. 
Cuiccianon  obftanc  ccx.ind. Anrh. 
vt  no  fianc  pignoracioncs,&:  d.  Auch. 
vtnulli  iudjcum  §.qaia  vcto.Ioqu- 
uncur  cnim  in  pignoracionibus  tatlis 
in  vno  pro  debico  alccrius  ;cx  quo 
maior  irrogacur  iniuria  vim  pairo, 
maiori  idcirco  p«na  plcftcnda.Pra:- 
tcrca  ,  loquuncur  in  pignoTationc , 
quatn  in  libcra pcrfona  iicri,iurc  pro- 
hibicum  cxcac,  l.qui  filios  C.quarrcs 
pignor.obligar  poire.i  dc  pignorib. 
dc  quolatc  pcr  Glofl.  &  Scribcnc.in 
c.cx  rcfcripto,  dc  iurciur.  At  vcro 
priiens  cafus  n.o  cft dc  pignorationo 
pro  dcbitOjfcd  dc capcuradcbicoris 
ad  dcbiciexecucioncmordinata.qus 
omrvi  iure ,  feruacis  feruandis,hci€a, 
•ft. 

€  Adcandemeapriirxmaceriam 
perrinccqucxftio  apud  Dodorcs  frc- 
quens,&  ambigua  ,  quam  pr^ccdcn- 
tibus  confociam  vocac  Rip.d.l.obli- 
gationo ,  num.  ^o.  ff.  dc  pignorib.  do 
pa£lo  quo  rcnunciacur  auxtlio  ccfsio- 
nis  bonorum.  In  qua  variancNoftri, 
&  in  ilia  pro  vcraque  parcc  plura  ad- 
duoic  Vicaliscradac.de  clauful.  §  His 
pcraftis,cicul.anpo(sicrcnuntiatibe- 
ncficioccfsionis  bonorumjfrcqucn- 
tion  tamen  calculo  humanior  opinio 
rcGcpta  cft,vc  rcnunciatio  no  valcat, 
cum  Bart.  in  l.alia  ^.clcgancer.iuxta 
fin.iF.foluC.  matrim.vbi  quzftioncm 
iftam  larc  tradac  Barbof.  num.  48. 
verncul.VIcim6Barc.hic,cum  feque- 
cib.&  poft  relacos  abeo.Barc.opinio- 
nem.magis  communem  cfte  dicic, 
(equicur  ibi  num.  45.  vernc.Placcc, 
<}ttam  ceacnc  Abb.  &  commumccc 


Je  iuHit.  &  iur.  TL.f. 

Canoniftx  in  c.OdoaTdu5,defoIuc^i.. 
ccfte  Rip.d  I.oblig.itionc,num.3o.iB^**, 
princ.comiincm  cxalijs  rcfcrtCouar.^ 
in  c.quanuis  padium  x.parc.in  inic.,1 
nu  ^.dc  paft.in<f.  &:  lib.r.var.ci.  na»i^; 
7.vbiin  vcrficul.  Tcrtio  animaducr-,i 
tcndumj  fcnccnti.im  hanc,vcrior<ra  V 
efrc;dicit,&:  reccpciorcmjcx  quo  cam ; 
iinediibK>  probarc  vikis  cft >  vt  mi- 1 
rumficpro  cocraria  cicari  ii  diligcntir 
&  erudico  vtro  Ioa.Gucicrr.de  iuram.  j 
confirmator.  i.part.  c.  iS.num.  i.vbi  •. 
ilJc  comuncm  ctiam  probat ,  &  alios  , 
rcfcrt  communcm  diccntcs  ;  quam,  , 
vcriorcm  &  xquiorcm  cfle,dixic,cam 
fccucuscum  rclacis  abeoZouall.pra-;' 
ftic.  ccmm.  Ub.  z  quarft.  701.  num.i.  y 
vcrfic.  Scd  his  non  obftancibus  j  &^ 
pluribus  citacis  vt  rcccptiorcro,  6C 
humaniorcm  late  dcfendicB.ic9adc ; 
inopcdcbitorc,<j.i.nu.4i.&:  fcflucnti,| 
ctiam  fi  calis  rcnunciacio  luramcnto  ^ 
vallatafic.iccundum  quod  iudicacum 
fuifrcaflTcric  Guido  dccif.iu.num.i. 
verfic.Sed  his  non  obftantibus,  vc  iu- 
ramcncum  hoc  fcruari  nondcbcarj  • 
quafi  concra  bonos  mor«s  (it,  reguU  • 
non  cft  obligatortum  ,  de  rcgul.iur. 
hb.  6.  fub(cribit  cum  moderaminc 
Couar,  d.  c.  i.  num.  7.  ad  fin  probat 
Barbof.qui  vtriufquc  icoccntiat  Au- 
chores  cicac  d.^.clegancccnum.^i.^ 
rcquenci,ZcuaIl.d.qu(^ft.7oi.flum.7. 

Pocifsima  autem  racio,  qua  Do- 
^^orcsinhancfcntcntiam  moucrcur,  . 
eft.quia  pcr  rcnunciacioncm  prxdi- 
^amdcbicor  obligacfe  adpcrpetuos 
carceres,  quod  fpccicm  fcruicucisin- 
duciCifamccfi  cnim  quiincarccribus 
dccinecur  pro  xxc  alieno.arcdicoris 
feruusnon  mancac.Gloir.final.in  1^»^ 
C.  qui  bon.  ced.poflT.ncgari  camcni 
non  poteft,per  pcrpctuam  in  carccro 
manfionem  ,  libcrtatem  naruralcm. 
nimis  opprimi,  ac  coar£lari,  &  multi 
magisquam  pcrpa^uai«  cj^uo.homo 

libcc 
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Uier  tftrlngitisryth  cittiuwiliqiuido- 
miciltum  habetesquod,tnccr  omncs 
CDii(Uc,no:i  valcrc.  quia  ius  iibcrcacis 

infiingic,  I.Ticio  ccncumi^.Ticio  cc- 
lum. i  fF.dccondition.&rdcmonftr. 

Similiccrcciam  padtumquo  nobi- 
lif,  hobilicacis  priuilegioNitoaiitiaco» 
pfo  gnisalieoi  (olacioiiepafaltco  car- 
oMfeaftnoglC*  iiberratem  non  ica 
coar£lac,vc  renunciacio  beneficij  ccf- 
iionis  bonorum,  vc  optimcaducrtit 
Couar.  d.  c.  quanuis  padum  t.parC 
in  init.num^.verticuI.Dcindcctiam) 
U  tamen  renunciacio  priuilegij  oobi- 
UcadSiVCtiabiKsin  careeceiti'prd4e« 
bico  ciatli  detrudi  poisic,non  valec* 
iccahd&m  plurimorum  fcncenciam 
quos  rcfcrt ,  &  lcquitur  Guctcrr.de 
iuram.d.  i.parc.  c.i(f,num.6i  Zcuall, 
pra6lic.cdtii  concra com.iib  z.quaeft. 
tfSS.nu.^.Sc  6.quiinhoc  communes 
iDilicemconcratiasreiiilit>'ilioifi|fiiiiBd 
tternditi  Ph«bas  decif:4«.^lliliic. 
fl>i[kronobili,nonob(lancerenunctao 
cfone,  in  Scnacu  noftro  fuiffc  iudica- 
cam.rcferc.Ecquanuis  veru  lit.quod 
'  qui  in  quxi):ionc  tfla  ncgatiuampro 
nobiiiamplcduncur.diucrroaliopo- 


reeepciorem  dicens  d.Ith.t.variar.c. 
i.num.  7.  verficul.  Terctoaducrcen- 

dum,&  Bacga  d.trad.c.r.num.4i.&: 
requcnti,&  alifdcquibus  fup  (1  cnim, 
non  v.ilcc  padliim,  vc  diximus,<]uo 
homoiibcradpcrpccuum  inciuicace 
a%aa  domidltt^  habendum  ohli-  - 
garar,molcd  mioos  vaiere  debecpju 
dam,pcr  quod  quispcrpccuo  fe  car« 
ceri  adringic  >  (i  non  iiabcat  vndo 
foluat,  fublaco  beoe&cxo  ccrsioait 
bonoruin, 

£t  hzc  fcntcntia  iurenodio  Rc' 
gio  probaodaaeque  cft:,  ctfi  definicd 
illo  fir,  valere paftem  quo  fe  dcbitoc 
ad  iblucndutii  ^  carccrc  obOingir» 
vc  rup.cradidimus,  ex  OrdJib.  ^.cituir 
y6  §.  t.  ouins  argumenro  tcntauit 
Cald  in  coiT^raencar.  dc  cmption.SC 
vendit.c  ly  num.^^.padumrcnun- 
ciacioois  beneficij  celsionis  bonorurai 
etifkm  inre  Regfo  cqu^  valerc}  c^m 
caijMen  iocer  vtrumque  paAam,tt 
,vtratn^oe  cafam  difcrimen  perfpi- 
cuum  ut ,  vc  de  vno^d  alcerum,  tao- 
quima  diucrfis  non  proccdat  argu- 
mcntum  ;  quia  pa£l:um  quo  fc  debi- 
corpro  dcbiti  (biucionecarcerifub* 


lifiimcimaicimtor^Mi^Aefi  filfo(it  -ointfla  bonoram  exeaisionew 

iiobiItatis^^^rqa6'6rdinis  caaAOai^'  noh  ita onetat  perfonami  nec  c6pti« 
ecmcernetiCe^y^aod  nihihcbanmund    mfr  libcrratei?iim,qui  habet in bonis 


lubec  cum  tenuntiatione  bencfioij 
cefsionis  bonorum.quac  rcnuntiatio 
iolum  ipfum  tangic  ,  qui  renuntiar-, 
camen  quicqoid  in  tllific,in  qua  c6- 
m  nobiteiAP^iMbM^i^ 
catain  (utiTe  in  Regio  Gratetenfi 
^li.^liilte»lefbcur  Coaar.d.inic;num. 
y.  ab  hic  fcnccntia  in  quxftionc  illa 
non  dinrentienStquamprobacBac^a 
d. trad.de inope  dcbitorc.c.  i5.num. 
^p.vbi  quxdionem  ad  vtraquepacy 
Ji#lattbifl|ia'<tirpiicat,  in  quitffiljiiie 
m>(lri  •  ^ars  n'egjiifiaa ,  vc  v^or, 
«iHMmanior  e(l  cene^da,q[uam  in  ea 
^    cipro  ieeucus  eftiveiiafeaiffc 


vnde  foluat",  foluetido,  c  carccrtbuS! 
(latim  libcrctiir.qui^tiam  (oluercpo- 
tuiffccancequam  ad  pcrionxcapcuta^ 
dcuenirccur}  ac  vcro  padum,quo  re*' 
Dontiacar1)eneficio  eefiiorfisr  bono« 
ramnon  cadic  nifi  ininiDpcm  debi^ 
corem  >  qui .  inquam,  non  habec  itt' 
bonis  vndc  folucrc  pofsitiacquc  idco, 
fitalc  paflum  ccncr,  vircutc  ilUus  pec- 
pccuo  carccri  ccncbitur  reus  qui  iol- 
uendo  non  cfl.nec  beneficio  cefsio- 
nis  bonorff  vcii'poteifcr  Apparec  crgib 
padum  illud  abMflo  diilerret  vcite 
quod  lex  Rcgta  in  illoflaraci,ad 
pcocrahcndum  non  ficQuioimo.nec 

vigore 
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vigore  iUius  >  beneficittm  ceGionis    Tu  coneorda,  poft  vttinfque  partt» 


bonorum  cenferirc?hunriacum|dic5« 

dam  cf^,<niippcqui  hoc  dcmum  im- 
porcet  pattum  iliud,  vtomifsis  bonis 
d  peilona'  captura  mcipiat  exccutio- 
non  vcio.  vc  poilquamica  incxpcric, 
benvficio  cetsionis  l>onorum  vti  dc- 
bicor  noil  pofsic  alijs  ad  idconcor- 
rcntibus  rcquintis^quod  edaminpa* 
£to  iurato  ad  ius  Rcgium  admittic 
Cald.d.c.i^.nu.^S.in  fin.  Sic,itaque> 
in  cxprcflarcnuntiacionc  auxilij  ccf- 
iionis  bo^orum  ,  communi  iurc,  &C 
Regio  «qud  Mnendant  «dt 
'  Qaod  «de6  filMtonf cari ,  pietad- 
que  innixum  ell,  vt  non  valeac  aon<« 
iuetudo,qu6d  boni5  ccdi  non  pofsir, 
rccundiim  Fabr.in  ^.final.num./.in- 
flk.  de  ad.nco  prtnccps  fuprcmus 
dcrogareilli  pofsic  niii  exiuftifiima 
canfa»  vc  ^mBdlo.decirj)|.nam.£« 
cradic  Baei^  ci.cra£tac.de  inope  de- 
bitorec.t.num^j.d  cclarando  VC  ibid» ' 
num.iy.  BarboT  d.$.clcganrcr, num. 
51. in  fin.  cuius  tamcn  contrarium 
rcnct  Bald.in  l.i.col.  j.in  fin.&fc- 
qucnci,  C.  qui  bon.  ccd.  pofT.diaens» 
ins  iftud  cefsionis  bonorom  >  coUi\ 
fiofTe  ftacatOt^  prinoipis  refcripco; 
&  loquens  in  ftacuto  idcm  cradic 
Alcx  d.  ^.elq;antec  na.i5.verfic.  , 
ftacucum. 


fandamenca  adduda,  nempe»  renarH 

tiationcm  praedidam  nonvateread 
cftcdum  ifJGarccrationis  ,  ca  cnini 
non  obftantc  potcrit  dcbitorbcne- 
£cio  cc(sionis  bonocum  vti,  vcc  oar- 
ceribos  Iiberetor;valebic  ver6  ad  boc» 
vc  debicor  fada  cefsione,  de  bonis 
poftea  acquificis  foluere  crcditonbui 
rcncatur.dedufto  tantum  vndcviuat 
fccundum  pcrfonx  indigentiam,non 
fccundum  illiusdignitatcm.ac  ftaiu. 
Quam  Bald.  concordiam  fequuntur 
Bran.ccaftule  ee6ibo.bonor.qujBft; 
vigedm.  principal  jiam.i).  Vitalis  de- 
«laufnL  d.$.  Hisperadis  num.3.  &  4< 
Bac9ad.G.i.num.4y.Barbof  cam  al'js 
quos  refcrc  d.^.cicgantec  num.504a 
£n.&fcquenti. 

Pro  cuiusdeclaracione  nocandum 
cft » beneficium  ceisionis  bonorum 
duo  commoda  imporcare,videlicer> 
▼C  debicor  in  carceribus  prodebito 
non  rctineacur,  l.i.C.  qui  bon.ced. 
poflunt,  &  vt  debonis  poftcaquar^ 
iitis  folucrc  non  tcncatur  vltraquam 
facerepofsic.l.4.if.doceision.bonor.i. 
«xconcrafta  Cde  bon^^uchorir^iud, 
poisidend.  $.  £nal.  inftic.de  aiSioniK 
tradic  Gom.I,7^,Taur.num.*jAEep 
ucd.l.4.&  ^num,4.cicul.x.iib.tf.reco^ 
pil.  quod  intclligitur  iuxta  ftatus  aa 


7  Qiiia  vcro  contrariam  fcnten*-.^  pcriona:  fujc  conditionem,vcclariu$ 
ciam  in  quxftionc  propofica  muld,;    exprefsic  Ord.  noftra  lib.^.ticul./^. 


&  mofti  nominis  Auchores  toentar, 
tc  videre  eft  apud  Couar.  Bae^tm, 
Zeuall.  &  BarboC  vbi  fop.  pro  qua 

non  lciic  priftat  argtimcntum  quod 
dcducunt  cx  I.fin.C.qui  bon.  ccder. 
poflunt ,  per  quam  ,  iliam  in  pundto 
iocis  veriorem  videri ,  fcripfic  Rip. 
dift.  .1.  obligacione»  nomer*  jo.  vlcra 
fllia  a  de  quibus  Bald.  di€t.  L  i.  col. 
5-  incer  vtramqoe  opintonem<difpli- 
ccrc  non  dcbct  concordia  ,  quam 
poiutc  Bald.  tbid*  col.  £iual.  vciiicul 


m  princip.  vndc,quibeneficie  huia 
inconccado  com  ciEcditofegefto  tt- 
nonriaucrit ,  illonihtbminos  vripo- 

tericadcuitados  oareeres,iuxta  prio- 
rcm  fentcntiam,ciufquc  potifsimum 
fundamcntum  ,  cui  fio  fatisfitjfcd  de 
boois  poftea  quxficis  (oiuerecenebi. 
tarcrediroribas,qoafibonocam  ceCf, 
Cio  fada non  eflcc,  iuxca  pofteriorem 
fencenciam  quoad  hunc  cffedum 
accipicndam,  dcdudo  tamc  ex  dior* 
ao  Ubocc»  acecilacio  viclu,qui  noii 

poccib 
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poceftivt  inquic  Baid.d.l.i.CQl.  ^.ia- 
boranctbus  rubcrahi. 

8  Qi)pd  cft  notabile  diftoiD,8e 
pro  miiens  debicoribusobferuandu. 
t>%  eo  ,  namquc  ,  iofcrcur,qu6d  fi  in 
incrccde  debitoci  dcbici  cx  operis 
fuis,a  crcditoribus  exccutio  pr^tcda- 
cur,debcac  illi  indc  faiua  mancrc  por* 
ciuncula  pro  quocidiano  viftuncceC^ 
Oria:  quae  ttmeQ  es  bonis  alijs  de< 
decenda  non  cncquanuis  debicor 
lionhabcac  aliunde  v^nde  alacuc,.red 
incun^lis  cxecucio  Hcc  ad  incegram 
dcbict   rolutionem.  Ec  difFcrcncix 
xacio  cfb  ^  quia  et(i  in  bonis  omnibus 
4cbicocis,execucio  fiac^manec  iUi  fa- 
^emiim  opemrum  ruanim»  «rcis  »  fi 
qoam  fiouic»    iaduftria  (u«  fubfi' 
dmmivnde  vioeEe  pofsic }  8c  meliat 
.eft,manibusopcrari,&  laborare  pro 
vii^u  quxrendo.quado  hocfacicbac 
iA.poftolqui  alieno  xre  nemini  cc- 
i^acntiargcncum  &  aurum,  auc  ve- 
)|€«allii|Sjeoiiciipierac«  aft.ao.iqiiira 
jneditorem.debico  (bo  fcaudare » at 
jnoitid ,  ii  in  toca  operaruro  roercede 
jiicecucioficcipoirernon  dedudlovn- 
idedebicorviuac,qui  noii  habec  ali- 
undc.omni  vicx  renledio  priuacus 
mancreCinec  cnim  laborare,&  opic- 
jMifiiasloeafe,tlltad  vicam  prodeflec^ 

2iiandoiade ,  vnde viuerec ,  illi  noli ^ 
iperdlet,  tocii  au&rcnte  credicore.  * 
Quod,  qnim  acerbum ,  &  inhuma- 
i)um  forec.pcr  fc  patct;  &  quod  plu5 
^^,non  ex  eo  mciiorem  fuam  con- 
ditionc  £iqeret  credicorirciens  enim 
debitof>^ocam  operaram  foatam 
iinecce4ama%ace  poile  eom>(e  ino- 
pia  extrenia.ac.&melaborance,ab  il- 
lis  abftinerec  vcique )  non  ell  ergo 
faciendum  quod  dcbirori  nocct  ,  tc 
crcdicori  non  prodeiljvc  ad  fimilem 
carum  dixic.  4!||ialL  d.  quzft.  701. 
fiumtt;-       -'^^■^  nK-ct.r,:.   -  ' 
.  V  #  HariiitjCadicm  ftqfiiiitf a  cot': 


robocacur  c}(  eo  ,  quiaii  crcditor  d 
bonis  Aiis  ;alcre  ccnecur  dcbicoreni 
in  earcere  decencum  ,aat  dimictero 
euro,  qui  non  ■  habec  aliunde ,  vi^ 
alacur.quancomagis  pcrmicci  debet 
illi.vc  manducec  dc  iaboribus  roa- 
nuum  fuarum ,  &  dc  fudoic  vulrus 
fui?Qu^6d  VC16  credicor  dcbitorcm 
inopemalere  debcac ,  vcl  c  carcece 
lib^re,commoniseft  a/rertio«qnam 
ftfcribunc  Gloirje  vetb.agoofcefe>  ift 
l.final.  C.  de  crogac. miiiiar.  annon» 
lib.tz.quam  {ingularem  repucanr,  ao 
valde  ad  hoa  commendac  citati  a 
Cordub.ini.ii  quis  4  libcris  ffolcne 
num.;7«H^deliber.agnofccd.a  Surd. 
cra£t  de  alimeot.  ticiiMA:  qosil.  yi, 
noro.a.Cabed.  ctecir  9j  nftm.i.partj«' 
irbihoc  vt  cfimiiJ^e  tradir,  &  opinio- 
ncm  hanc ,  acquiotem  cflc  dicir,  flc 
probabiliorem  ,quam  ibid.dcfcndic, 
Ca1d.de emption.&  vendic.c.i^.  nu. 
4^.  nouifsime  Mcodes  in  pra^^icw 
l.alitan.  Iib.|.c.  aa.nom.tftf.ya]ai6» 
cdnlolt.i.num.  8.  com.  1.  vbt  tamen 
aduercic,quod  gloiTilla  hoc  non  di^ 
cicfcd  loquicur  in  cafu  dirsimill,iuxca 
cex.ibi,quod  cciam  nocauic  AFHid. 
dccif/i  nu.i.in  fin.  Cald.d.c.zy.nu. 
50.  Scd  U  prsedidam  communem 
•alIeccioiie«i(lectt|iddm^aami(b  noa 
iemel  iudicacuro  vidi0c  in  (enacu  no-i 
ftro.aifericValafc.quod  etiam  tefia^ 
curGam.decif  z^i  nnm.i  quidema- 
tcria  lacc  agic)exiiiimac  idcm  Vaiafo.' 
iurc  aliquo  noo  probari ,  fcd  foti^m 
racione  qaadam  roocaii  fuftincr^ 
propcerquam,&propcer  aochorita.' 
tem  DoAorii  iHarocenenciom  «cani 
adroiccir;&hoc  fo.ummodo  in  ca(i* 
bus  in  quibusdebicor  beneficio  cc(^ 
(lonis  bonprum  vcinequir.de  quibus 
in  leg.noftra  Iib.4-Ctcul.74  &  pra;di« 
4bim  reocemiijnpoiifto  iarisveram 
oon«(re>  (cripficCald.  dift.  nbm.io« 
Ibbdfns  ia .  imbi,  fequeati » illam  ia 

praal 
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debitori  remedia  %  diueria  qaidem, 
intcrquzelcftio  tlHus  eft^fiCtii  prius 

cligat,vca  crcditore  in  carcere  ala^ 
cur,  altcro  deinccps  vti  potcrit,  vi  S 
carccrcdimittacur }  neccnim  cafum 
iuincimpcdiciuum  eifecersionis  ho- 
norum>lcx  vliaianc  vUftiaris,arquita^ 
cisue  raciofaader. 

lo    Ncc  quidcm  mirum ,  duriffli 
ne  eredicoribus  vidcri-dtbec,  cgrnit 
&careerc  dctcntis  auxilijs  idis  iure 
fuccurriicum  maius  aliud  fauorc  de* 
bicorum  qui  non  ica  paupcrcate  SC. 
«arceribttsgrauancur»(cripcum  legai. 
inuStvideli^inAuth.  de  fideio&h 
$.quodaute>collati  &  in  Auchihoe 
niu,inde  coUcfta»  C.  de  folutionib; 
vbi  probatur,qu6d,ctn  aliud  pro  alida 
inuito crcdicorc folui non  pofsic.l.a 
mutui  dacio  tf.ii  ccit.pctat.  debtroc 
lamcn  qui  non  habec  in  scro  vnde 
Ibluece  pofsic  peGuniai  qnaa  debec', 
nee  rerum  ibaruminuenic  etDpcc^ 
(quod  de  emptore  iuilum  pneciMil 
offcrcnto  cfl:  intclligcndum)  vntdttk 
illarum  darc  pofsit  in  rolucum,&  cre^ 
dicor  aociperc  tenetur ,  Micis  xfti- 
fnadone  Dianiiiflatflr  iie  faoore  dcbi^ 
•«ocis>aliud  ilM  proalio  ibloicuriDotii 
crcdicori,non  obftSte  regttl«d.f .  iirn 
fuidatro,vbi  Rip.num.  t;.rcqoiiita 
adhoc  ncccflaria  adducic,intcr  qua: 
vnum  cft,  vc  rcm  mcliorcm  ofFcrarj 
^uod  camen  de  re  dcbico  propoc^ 
tionabili  intelligfc  In  num.  fcquenfi 
€om  vcroqne  Imol.in4;i  Dioo 
in  vcndieione  if.dc  reittdie:€c  $Af^» 
d.  Auth.hoG  nin,ad  iin.nee  enim  |yr6 
paruo  debito^resmagnt  ptctij  dffhra^ 
hi  debet,vc  antc  cos  obfcruauit  glor. 
pcnulcicn.&ibiBarc  num.  i6  in  Au> 

«h4ioie  iiis{>orfefta  C.'deracrbfan£t 
ideteJwBCMeWio  •eccleCfeqniRirBtc^a  de^inope  de^ 

^OBiWBwqttod  diuturntoreiii^MnilM  , bicoree.i.n um.  47.  verficul.^ocair. 
i^^Mx^mi^^  4ttmiaitieft,fbift-atm.fr«!edlinte 


^  itttor  incaioecatos  eleemofynis  ali 
^oisit,a,d  quod  alios  allegat  \  limttac 
•tanneo  ibid.naaaufa.niii  dcbitor  eius 
•condsrioni?  fic.cut  dcdccusfit,  Ccig- 
nomiijia  clcemo/ynis  cxhibcri. 
i   Qujsianc  fcripta  Noftrorum  proc* 
lAftaaa  .cx>mmunem  ac  gcneraiem 
•Dodoram  ccaditionem/acisscqttann 
«c  piam>nimisreftringunt(quam  foro 
ieruandam  •  quia  communis  cft  ,  Cc 
habec.Tquitatc,  afTcrit  Surd.d.quacd. 
7i.num.5  Nccillaquidcm moraii  (o- 
iiMnmodo  ratione»icd  iuridica  eciam 
•deSeskii  poccil^^  vltra  adduAa  pcr 
.CaheAdjleetCgl..  probatur,  quia ,  vc 
idteiines  rup.ica  credicor  cx igere  de- 
,bicum  fuuin  poceft.vt.fi  debonis  cu- 
-Ais  dcbiioris  facisfieri  illi  integrene- 
qucac ,  &  dchiror  dcinde  opcras  fuas 
Joccc,  dc  mcrccde  iliarum  fupcrcne 
'  «^ebeac  pro.neoedario  viduf  atquo 
ita  opetanim  hane  niercedem  q«»- 
lenusadaecKdariji  vidum  petcioeCt 
•mpedire  non  poceft  Gredicor}mulc6 
minus  igitiir  opcras  ipfas  ,cx  quibus 
viucre  nccciTc  habcc  dcbitor ,  impc- 
.dirc  crcdicor  pocecir- &,il  unpcdit,io- 
JBftcagiCidcucagecec,  iicocamllbNi 
«lerccdemiibi  exigere  pncrumetec 
|>ro  fuodebito^)ocvd,quipro  fuadcw 
hico  iilum  in  carcere  decincc  qui  no 
-babct  vnde  viuac  nifi  cx  opcris  fuis, 
.quas  illic  prxilafcncquic^illum  ,  vci- 
qucc^peiis  futs  vci,impediC|quod  ctii 
II  iiiilii  liil  lif  ini  III  iirilfftft  ijfiii  i>i|iin 
Jie>non  caoneBlicec^Uando»  alitiiide 
•debttor  vndc  viuat,Hoiliu|lMiiQuare 
jvcl  cmndebecalcreincarcere,vel  Ibl- 
ucrcc  carccrCjVC  cxopcris  fuisalatur. 
Idque  non  tantum  in  calibus,in  qui- 
;bos  ceisiooi  bonorum  lo«us  non  eft» 
Ubdiiaalilsietiam^in  quiboSiMiMsi»- 
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cum  fcquentib,  dc  n-.a:cri,i  il.  Auth, 
hocnifi.larcpcr  cum  -,  tic  quu  ctiani 
Gucicrr.  dc  luiam  i.  parc.  c.  zp.  pcr 
toc.  Pctr.  Sord.  qMi  alios  rcfcrt, 
tnCtM  aUmenc  titul  9.  quzft.41.cx 

*  II  Egoquidcm  hencficium  hoc, 
faliibcrrimu  thico  ,  ac  Piincipali  clc- 
mcncia  dignum  ad  fublcuandos  tie- 
bitoresjnon  camcn  illud  d  Noftris 
prafticari  vidco.fed  creditor  proeze« 
catione  fententiar  contr^  deDitorem 
obccncx  rcs  illiuscapi  curat»  fub  ha- 
fta  vcndcndas  fcruato  ordtne  d.  1  d 
diuo  Pio  in  vcndicionc  ,  &:,fi  non 
inucniatur  cmpcor,addici  fibipoflu- 
lat.vc  in  §  fi  pignora.ciufdem  l.  lici- 
tacionc  prccij  arbitriofuo  fada.abfq; 
vUk  iudicis  taxacionc.feu  a.ftimatio* 
ne>quamnooiori  iureftatuit  Impcr. 
ind  Auth.bocnifi,&iocorporc  vndc 
fiimicuridt ficcucnic,  vc  bcncficmm 
ab  co  ibicancopcre  commcndatum, 
debiroruni  caufaac'  f.iuorc  inrrodu- 
^lum.cum  magno  illoium  detri- 
incnto  in  creditorum  comroodam 
cediCidom  resmileri  debicoriS ,  pre« 
tio.qood  volunt.emunt  Jicicacore 
alio nou inoenco  Ec  liiiquidcmde 
iuflo  prcrio  non  curanr.fcd  pro  iufto 
rcpurawr ,  c|uod  tr.ins  dimidiam  vel 
•nummovno  (ic,  vt  non  fubiaccanc 
confHcution  i  1.1  .C.de  relcind.  vedic. 
idqu^  hon  iine  magno  animc  detri- 
'raencoquxciinclis  rcbus  dcbuic  an. 
ceponiiquid  cnim  proded  homini ,  Ci 
vniuerfum.mundumlucrctur ,  ani- 
mx  vcrcifij.r  dccrimcntum pncincur? 
Conftac  vcro  ,la'fionem  quamlibcc, 
anim^m  ligare.&reftitutionisonere 
pr.Tgrauare  qaanuis  infra  dimtdiam 
iufti  pretij  l2(ioiic,vc  cuD.Thom* 
a.x,.  quxd.  77.  acc.  i  ad  i.  &  com- 
muni  trndir  Rcbell.  dc  obhgac.  1. 
parc  hb.p  quxfl  j.fcit.i.  num.4.  Vn- 
dc.quia  ccclcHa  iullitisc  cultcix  c(^ 


torjlatuto  tempore,(^c.  4  u 

?>:n'jclrixAlixicGjo(rj  in  c.  ca  enim 
^  liocius  porrcftum.vcrb.vt  pIus.;o..- 
quxlt.i.quod  ccticfia  pro  vcdicionc 
reifua^oondebec  rccipere  vicca  m-. 
ftum  preciumjex  qoo  cradiderunc 
ahj  iHiusGlofl.Tnuthoric.uc,qu6dfi 
plusiullo  ccclcfia  rcccpic  cciam  in- 
cradnni  Jiam.ccnctur  rcftiruerc  ;  fcd 
hoc ia  foio  auiin*  &  non  in  conccn- 
ti6(pcftaccipiendura,vt  pcr  PineL, 
io  t  part.d.l.&,c  1,  num.  34.  in  fin. 
Zeuallpraa  cdm.coocra  comm. 
i.qua:fl.yp8  Dura.y.     .*     "  \ 

Qujrc.vc  cantomalo  ac  credito- 
rum  auantix  obuictur  Sc  debitoribus 
confulatur  bcncficio  illorum  cnnfa. 
incrodutlo  ,  curarc  dcbcnc  Praftici 
noftri  contm  iodicibus  fencencias 
exequencibus,  vt  feociar  dcbitor  ia 
praxilcuamcnoncris  fui,quod  pro  • 
illoftaruir  Impcr 'clcmcnti r  ac  lcga-. 
liccr  fimulvc  iplc  air.in  d  ^  quod  uu- 
ccm,vcrficul  Sicnim.ica.vc  licicaccro 
non  inucnto     aUm  crir  Lon  inue- 
niri.acvilcprctium  otfcrcntcm  in- 
tieniri.,  pracfcrtim  vc  euicecur  firaus 
ibppcwci  per  creditorem  emptoris, 
congrua  aeftimationc  ludicis  prarcc- 
dencc  ,  rcm  i!lc  accipiacin  folutum-' 
Aducrccnduin  auccm  cft,  quod  pra:- 
dida  luris  icmcdia  &  bcncficia  dc- 
bicori  indulca,pcrfonalia  lunc^idcirco 
debicoris  fideiufror  luuaci  ilJis  ne-t 
qnit^vcin  betieficio  cefsionis  bono«' 
rum.pcr  tcx.fingularcm,&  Scrib.  ibi». 
in  l.hxrcsa  debicore.jf.qu6d  fi  ftipu- 
lator, in.tin.ff.de  fidciufi*orib*vtcom- 
munc  tradic  .  &:  probnt  Gom.  in  1.  , 
75>.  Tauc.  num.  z.  fcquitur  Azc.^ 
ued.  in  1.4'  &  $•  num.tf.ticu].i.lib.^; 
nou.recopil.  vbi  cex.illttm  nocabir 
lem  dtxic ,  Zeualld.  quxft.  ^or.nom. 
11,  vbi  num.  14.  &  feqiienci  Con« 
crarium  cradic  cum  alijs  qucs  rc- 
fcrc.m  dilarionc  dcbitori  ad  folucn»       •  ' 
dum  inuulca  pcr  maiorcm  partcm  . 

M  m      '    •  cred<.  * 
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DecAlog  lib  j.c.  it,  num.    vbi  lcn- 

tctiaa')  it.inccommuntrsimamvocar, 
vciif^uram  ,5;  vbiquc  rctcpcam  ,  U 
nu'n  VI  3«:u.vbi  nuncupatun  loqm 
tuc  ui  coiutadibus  iure.iniris  qui 
kiramcajto  roburvaliUitatisairumuc, 
8(procadcm  lcntcmta  inaamccbs 
ibicit^c  Auckotes  Auchoc  ipfe  dili. 
■gcntifsimus. 

I    Non  c;imcn  fcinpcr  flrmior 
auc  validior  in;uicc  conucncio  cum 
iuramcnco  celcurac.i.li  cnimillaiurc 
AOB  valeac  propccrca  quod  concra 
bonok  moces  Itc,  fea  coocrapublicam 
vtilic^iccm  principalicer ,  mramento 
non  c&rroborabitur,4uia,  inxca  iuris 
rcgul.  obligatorium  ncncft  ,  tale  iu- 
ramencum.  Hinc  innumcras  cxci 
tanc  DoiJorcs  tjuxftioncs  in  coucn- 
ciooibu$,ac  rcnuntia(ionibusquc&» 
candum  lcgcs  non  va]epr,ancxiura- 
jnencopr.tllicofirmiriti5  robar  ac- 
6ipianc.>£tclccem  cauris,  cx  quibus 
contra^us  iurc  non  rubfiftunc ,  mc- 
morac  Grcgor.Tholofan  Syntngm.nt. 
iur.lib  yo.c.j.num.j.  fccunoum  (jua's,. 
de  iuramcnco  conHrmacorioconcra- 
ftibus  appofico,  elcgancer  difTcric  ibi 
tnnumer.  iequenab.  Omiiium  auce 
«  '  iKca  rclblatio.pcndet  ex  iocellcdu 
rc^ilafc.non  cft  obligacorium.dc  re- 
gul.  iur.  libr  f.l.fi  quis  inquilinos  §. 
liiial.jF.de  lcgac.prim.  qnx  commu- 
uiccrincclligicur  in  iuramcnto  quod 
bonismoribus  naturaiibus,  aiit  cano- 
nico  iure  indoftis  repi^oat  i  fecus 
cinilibus  tantum  monbiis  rcfii>ac  ) 
qu.rfuic  Bald.diftiniljom  1  p.iftum, 
quard.i^.C  dc  pacl  quam  alij  com» 
munitcr  fcquui)tur  iccuuum  Couar, 
incquanuis  paclum.z.part.  in  intc. 
min.i.depaA.lib.tf  vbi  aliavtiturdi. 
ftinftiooe.qux  cum  mcntc  comma> 
|)is  conncnic^  Se  aliam-  alios  fccucus 
pfoKic  Cild.in  commcnrar.  dccmp- 
CfaB.&  vcndic.c.  jo  n.  8.  aliain  MoUa. 


  ..^  ^ 

Thcologus  dc  iuftit.&  inr.d^fput.r^p; 
cx'vcifi.:u!.Mt'>cxcmplis,  tom  i  vbi 
in  Hn  difj  uc.illius  .iic;  rc^Milam  .i  fc 
cradir;iin  .id  dii^nofccndum  quando 
iuranicnto  contr.iiius  conlicmentur^ 
aucnon  ,mcliorcm  cilc  ,  quim  qu£ 
tradicur  i  -Couar.  &  a  iuris  Pericis 

.alijs.  Communc  vcro  fequicurTIicH 
lofan.  did^.cap  f  num.4.  8:alijscita- 
Cis  RoIanLi.  a  V.illc  ccnf  70.  num. 
3».  &:  feqticnrib.  libr.  2.  Guticrr.  do 
luiamcnc  coniirmac.  1.  parc.  cap.  5. 

num.  y.  A«6r.  infticut.moral.  libr  11.- 

cap.  7.  poft  princip.  iundo  verfical.'  • 

Scd  concc^sis,  j  com.  Sanch.demsU 
crimon,  libr.  i.  difpucar.  ji.  num.  tJ 

com.  j,  vbi  communifsimam  hanc 

dicitdiftinclioncm.qui  uicmrcpctic 

plunbus  pro  ca  cuatis  &  eandeia 

Kcacus  inDecalog.  divl.hbjc.i.cap.5>, 

nnm.  ^o.  LcfT.  de  iuftit.  &  iur.  libcaV 

cap.  17.  dubitac  7.  numcr.  51.  cirdfc 

princip.  &poftalios  late  pcofcquicar 

Suar.  dc  Rcligion.  coni.  z,  craclac. 

5".  libr.z.  cap  n.  cum  duob.  fcqucn- 

cib  vbimulcishinc  indc  addu^is,ve- 

ram  nihilominos  cenfec  commu- 

nem  hanc  cntditienem'c.'a'i.*nam« 

7.  Etilla  quidcm  tenendaeftrvccll 

cam  ,  ciufque  Auchorem  .lud.i^cr 

rcprchcndac  Chadan.  in  confuccud. 

Burgund.  rubric.  4.  f  7.  Folio.  in  li- 

bro  meo,i(}(i.  vcriic.  £t  q^od  illaiic 

Of  inio^i^^.^lji^l^tij^aa^  '.^.r'- 1-^ 

V      Mine  eft,(|udd.4uta  tonls  meri 

ribus  cioilibus  mdudum  dt^;  vt  doi 

naticnes  intev  coniu^ar  nibn^vtftoi 

rcnt  l.T  fFiicdoiiat.  intcrVir.lfc' vxor.' 

cx  adhibito  iiiraincnco  totroborcn* 

tur,vt  pcf  Gajl.  hbr,  1.  obfcruat,  40, 

num.t.vbicommunem  dicic ,  &L-  fc* 

q  1 1  u  II  r»8£  cuin  relatis  ab  iki-^tfedic 99 

receprum/cferc  Batbof  m  I.  .'^lu 

clcg.mrcr  nnm.  ^tf.vcrficul;  V mlc  li- 

Ccc.fF  foliir.  nucrimon.  commnncin  . 

^tiamvttjufque  iuris  Dodi(jium  »c- 
M  lu  t       '  iaz^ 
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^cxx.bL  fcquitur  Azor.  d.  c.  7.  vcific. 
Scti  conccrsit,&  rucfus  lib.ii.c.  lo  clc 
donation.  quarft.^.  toni.  J.  Rebcll.do 
oblfgac  lib.i.quaeft.p.  vcrilc.  Sccunda 
conclufio,  numcr.  quarco.  i.  parc.& 
piurimos  communcm&  magis  com- 
muncm  atccftanccscitac  Guticrr.d  a. 
3.num.4.vbi  num.  ^.vcriorcm  dixic» 
&  magis  communcm,&  ab  illa  mini- 
mc  rccedcndum  ,  camctfi  aducrsiis 
cam  iate  conccndac  Chanan.  loco 
rup.citaco.ldcm  cft  dc  contraftu  mi- 
nori^  iuramcnto  contirmato  ,  Auth. 
facramcnta  pubcrum  C.fi  aducrf.  vc- 
dit.iun£tafcntcncia  Glofl.ibi.qusc  c6- 
munior  cft  vt  fatctur  Cald.in  Ificu- 
ratorcm,  vcrb.minoribus  num.  i.vcr- 
ficul.Quaj  faneC.de  in  intcgr.rcftit. 
minor.tamctfi  in  num.fcq.  concraria 
in  punfl^o  luris  vcriorcm  cflc,  fcntiar. 
Sedcii  Gloffain  d.Auth.  facramcnta 
pubcrum,icnec  Guticrr.ibi  ,num.ii. 
cum  fcqucnti,vbi,communcm  &  rc- 
ccptifsimam  omnium  fcntcntiama 
Gloff".  vfquc  ad  Modcrnos  cflc,  ait> 
pafsim&  communitcr  rcceptara  aic 
Mauric.dc  rcftit.in  intcgr.  c.509.  in 
fin.fcquitur Barbof  in  j.part.l.i.ff.fo- 
lut.matrimon.nura.74.  Rcbcil.  fup. 
Azor.d.vcrficui.Scdconccfsis,  in  fin. 
&  rurfus  lib.6^.c.i4.col.  final.vcrficul. 
Quxrcs,an  minor.^com.vbi  dc  com- 
muni  quoquo  ccftatuc  >  Sanch.  qui 
plurcs  morc  fuo  rcfcrc ,  fupcr  Dcca- 
log.lib.j.cap.ii.num.xt.vcrficul.Pra:- 
ccrca  ,  &  pluribus  citatis  Azcucd.1.6^. 
titul.To.lib.p.num.i^.cum  fcqucntib. 
vbi  rcfcrt,qu6d  hanc  opinioncm  co- 
tus  muridus  obferuat,  S:tamcn  con- 
tra  difpofitioncmd.Auth.  iaGrameta, 
vndc  illa  profluit,  exclamac  ibi.Idcm 
eadcm  racioncproccdit  in  pafto  re- 
nunriationis  hxrcditatis  patcrnz  in 
fpccic.c.  quanuis  padum,dcpa6l.Iib. 
6.  Et  alia  fimilia  profcquitur  Ma* 
tieu^.l.a*  ticul.i.  hbr.;.  otdii.amcnc. 


glofl*.  3.a  numcr.  1.  lati(simc  .  fi  cx 
mftituco  Gutierr.  diCt.i  part.  tr.^dic 
dc  iuramcnt.  coBfirmator,  fcrc  pcr 
loc.  Paclador.  quotidian.  libro.  1. 
cap.4. 

3    Tuncvcro  cognofcctor  ,  iura- 
mencum  nacuralibus  monbus ,  auc 
iure  Canonico  indu^is  rcfiftcrc  ,  vc 
obligacorium  nonmancac,  ncc  con- 
tradus  cuiadijcicur ,  cum  cx  impic- 
menco  iiiins  ,  aitcrius  praciudicium 
cmcrgac,  aut  aliquod  faiutis  artcrnx 
iiifpendiamjhzc  cnimcft  norcna  ad 
•quam  in  bac  matcria  rcfpiccre  dcbe* 
mus,aSum.Poncific.nonxar6cradita» 
-vcin  c.fi  vero  ,&in  c.cum  contingac 
in  fin.dc  iurciurand.&  in  d.c.quanuis 
padum,-G.cumdilcdus,dchis^  quac  vi 
mec.vccauf.  fiunc ;  quam  late  &  ele- 
•gancer  deolarac  Barbof  in  d.l.alia 
'cicgantcr  num.xS.  cum  fcquentib. 
inde  infcrons  num.31.verX1cul.E1t  hac 
eciam  racione ,  &  num*54.ad  pa^lirm 
de  quo  ibi ,  vc  nec  cum  iuramcnco 
iraleac,  Glofl^.ibiin  fin.  fencenciam,  6C 
.•cbmmunem  fecucusiquiacomieivtio» 
vc  maricusprodoce  vxoris  xencacut 
vltra  quam  faccrepofdt ,  bonismori- 
busrepugnat,&  de  naturaltbus  inceU 
]igic,inquicns,iuramecum  fuper  «am 
praefticum  nonpoflc  a  marito  obfer* 
uari  abfque  peccato.C-utuscamcnco- 
Trarium  tencncalij.felati  ab  ilk>  ibtd. 
num.z^.infin.&fCGeptumaflericlafi 
in  l.maritum  num.  3  j.fFfoIut.macrim. 
fequicur  Mench.de  fuooefl'.  crcar.^, 
aS.num.  iS.  &  fub  ^ubio  Gacierr. 
-di^t.i.  parc.dciuram.ciip.  it^.num.49. 
Ncc  hoc  incolorate  <]uidem  quia 
non  vidciur  fecure  di^m  ,  quod 
Barbof.  fupponit»  peccare  maritum» 
quidocemfoluere-cuittfamento  pro- 
mific,non  vfurus  priuilegio  d  I.mari- 
tum,  hanc  pa£lioncm  feruanccm  ^ 
quasenim  in  ilia  bonorum  morum, 
^uorummciaimtlurifconfulc  in  d.|< 

<lc|^aQ- 


Cap.XlU.  amjuia. 

ele^antcr,oflKiii/io  e(l,ex  parce  niiilie- 

r!*c!t  j  qiiocinoii  dtcufac  maritum, 
q>'6iviinusiiuamciuum  4  lcpixdna 
Dco  rcdiiac,vcinc.debicorcs,dt:  iurc- 
iur.  Rc(pOiMtoii(«lMiliKip«idbl^^ 
nmnam  JkAfaMadjMiMniteHtiiBiMeBft  i 

picifclcaf  eumiuramenco,  concta  rc- 
ucrcnriam  mantis  ab  vxorilnis  dcbi- 
tam  (qiKr  rcucreutii  clniino  &:  hu- 
mano  mrc  illisdcbica  ell  }  vc  lios  ab 
Ult^^ltnsqitimtJiicctc  poGic  ,  ex>ga*t 
tiip]  arqucrii»1iMw0  'fcoiaf  o^tijuddl 
vi|iMKi«retlcveiNie^ariraiis  ofFeb- 
drculum  pr«bcr,  U  perniciorum  cx- 
cfnpium.idcircotalc  iuramcntunA  no 
fort  fcruaadum  iuxca  d,c.cu.n  cocinr 
^t,in  fin. 
'  4  C^ceri^m,  vcad  reguiam  pro- 
pofitMn  ied4tamttf,obftare  illi ,  Tide-* 
nnr>tocuiicn{nm  de  non  reaocando 
rcftamcbco  t  ^aoi  (cftatorem  .non 
arftar,  quominus  rcuocare  tcftamen- 

.tumiibcte  pofsic ,  canquam  concra 
bonos  mores  przdicum  iuramcntum, 
vtcofDBarc.inl.il  quis  inpcinctpiOk 

'  €Dliiiwl,ff.delegar.5.  communi;  cal* 
culorcccpcoiacw,'fecoiuiikfn  Atex.ii& 
lilipulacio  hoo  mod6  concepra.  na» 
(.ft.de vcrbor.obligacCyn.in  l.t.  col. 
fvnal.Cde  facrQran^V.CccIel.vbi  Itano 
cgoientenciam  iccuiusfui  in  inir./6. 
parcicnccMoUa.alijs  relacis  depri- 
j—gemllfc,  ^«iiii^WWW>  plorcshtna» 
fiHlliiiiiiiii  tcptentec»  6c  commuocm' 
di|iMes  citac  Gutierr.eandem  fcca- 
cusd  rrartdc  iiiramenr.  confirmat.z.' 
p.ut  c.  i.mim  z.vcrficul.Sccundaopi- 
nio.Parlador.cJ  lM'.i.c.4.nu.59.  quatn 

,I>giihrum  communcm  facccur  Co- 
uMMl»til»i(dli0iiBnci;  parttok^ 
1  awiiiiilljttfripie  eam  hon  feqaatQr^ 
■^iwenoinlPfiLiiurfj  labe  ceAicc^en* 
tlccafikCjContrariam  in  hoc  commui''- 
vitt\\  diccrrs  ex  rclatis  ab  co  ibid.  iii 
v«{4cui.TccciaigicuroptnOi  cui  m^v 


  •  . 

I.  T>eluramento: 

gis  adhxrcc  Cald.in  1.  cnRiCBfimA 
vcrb.  minoribus  niim  .5.  in  Hn.C.de* 
in  intcgr.rc(t!C.miiior.&  rurfu.s  uicm 
Auilior  in  conimcncar.  cmption.&: 
vendic.C|0.1iam.  j4.&:  Tcqucnti» 
fequicur  GatietRd.c.t;fnim.  f  «vbi.fo^ 
feacrf  opihio^ein  hanc.xocDmuiicmtf 
Canoniftarom  cfle  Lcgiftaroof! 
commttncm  Gurn  Bart.in  conrrariiim; 
quamC.inonidartjm  fcnrcntiain,om-  » 
nuio  clfc  rcncudani,  ailriic  Lcir.  lic 
iuft.&iur.^(^Ii;iC.iS.dubic.8.num.  pf.. 
^ancecofrrMoiiO.dc  iQft;fte:iiir.di^^ 
ifi.vcrfic.Contraria  renrenria,roinj];i 
vbipro  eaUce  contenc^ir.,  &  fequiroSx 
quanuis  dubius  Suar.dc  rcligion.COOCU': 
z.irjitat.y.lib.z.c.ij.num.i. 

Vidctur  vcro.quodftancc  racione,' 
qu;i[n  adBart.&  Legiftarooiopiiiio- 
nclWaf$ignauit,&  probiitc 
d.c.r.num.i.candem  quoque  fent^. 
ciam  in  hoc  fequi  debuiirecjcft  enin&  - 
ratio  quam  afsignauir  ibi  in  vcrficJ 
■Qu.T  quidcra  communiy,  quii  iura-» 
mcntum  intclligicur  fccundum  na-, 
turam  ptimordiafeoa  a^us  cui  incer*^ 

niai  deiqi^^^^aK  C.  de  non  oo*  ^ 
.  inefic.pecan.&  poft  aiiot  explicaoc 

idem  Guticrr.  dc  iuramcnr.i.  patc  c. 
37  Couar.in c.quanuispaftum  i.parr; 
^.4.de  pa£t.hb.^.nouirsimc  Sanch.iii 
przcepco  DccaIo2,lib.;.  c.17.  nu  ij. 
Iileo,iicacidcia|jmian|as,  ^^m^^  • 
dialinitamfilKti^ 
dum  eandem  nacoram  .iuramencuni> 
illiappofirumaccipi  debcr,  adc6  vr»  • 
ccGccftacor  cum  iuramcnro  promi- 
fcricnon  reuocare  rcftamcniu,  tacita 
fobintelHeacur  condicio,  nid  aliud 
pttH^aipifpIa^iMICiOxca  >Axitmmy 
Iuncatisbaturaro,cui  i  iure  hsec  ineftrr 
condicfo^qua;  quidem,racio  teftator^  > 
ciciifat  :i  pcriurio  rcuocare  volcntci 
&  tamcn  Gucicrr  qui  cam  probainr,  ■■ 
iliumnoacxcurac,coDtraRarc.S<  co- 
M  m  3  muncm 
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tnunem  Legiftarurn. 

Scd&  in  cocum  ^  Barc.  &comuni 
rccefsic  Specul.cicul.  de  inflrumccor. 
cdition.  ^.Copcndiasc,  vcrficQuid 
fiquis  iuraucnc,num.i5  &  fcqucnci» 
tcncns.adco  iuramcncum,ccftamcnti 
primi  rcuocacionc  impedjre ,  vc  po- 
(lcnus  oon  valeac;  idquc  cxco,  quia 
talc  iuramentum  non  rcdundac  in 
prziudiciu  altcrius  practerquam  to- 
(latoris  ipGus.cui  licitum  iurceft ,  de 
rebus  luis  ad  libicum  difponere  ,  & 
fin^  falucis  acccrnz  difpcndio  fcruare 
illud  poccftjin  quocnim  peeeac  ho' 
mo  non  rcuocando  ccliamcncum 
quod  ricc  &  libcrc  fccic,&,non  rcuo- 
care,cum  iuramcnco  (latuic/^Ec  hanc 
fenceociam  fcquuncur  ahj  quam  <o- 
muQcm  Canonidatu  ccadic  Alberic. 
inl.i.circa  finem  C.  dc  facrofanft. 
ccclcf.  prouc  icfert  lul.  Clar.  in  §. 
teftamcntum,quzft.54.  vcrfiGul.Scd 
quid.  £t  Ucct  contrariam  opinionem 
veramputauerit  Molin.  hanc  tameli  . 
in  praxi  fore  tenendam  fcripfic,  8f  in 
ctFcdu  fequitur  d.difpuc.i  5 1.  vertiouK 
Saluo,aicenim,aduerfus  hzredcs  in 
pofteriore  ccftamenco  fcripto  sijsqui 
io  priorefuerantadionc  competere 
pro  eo  quod  fua  incererac  ,  promif- 
fionem  iuracam  non  reuocari  -,idquS 
cam  in  exceriori  foro>quam  in  animx 
iudicio  probat,  &  poftcriorem  hana 
>  fententiam  (ipc  controuerfia  fequi- 
tur  Azor.d.lib.  11. 0.  /.vcrficul.  Sed 
oonccfsis. 

Suftincndo  tame  priorccomunem 
rcncenciam,inc6mcncar.d.l.i.diceba, 
iuramcncum  pracdiftum,  aliena;  mor- 
cis  capcandx  ,  vcl  cciam  infidiandx 
OGoafioncm  fccum  ferrc.in  quozter- 
njc  falucis  difpendium  confiderabam, 
vtobligatorium  non  cfrec.Czceriim, 
^uia  mulca  func,in  quz  altcri  poft 
mortc  altcriusirreuocabile  iuscom- 
pccic ,  ncG  caracn  illa  alicp^  Vi9iWt 


captandx  obtentu  improbaotur  ,  vt 
vidcricft  in  fubftitutionibus ,  &  pri- 
mogenijs  ,  qux  poft  mortcm  vnius 
altcri  deferuntur;neo  capcandz  mor- 
tisooafioin  confideracionc  cft  qnio. 
roinus  difpoficioncs  hz  valeanc,  quas 
incoca  Hifpania  frcquencilsimas  vi- 
dcmus  i&  licicas  cfTe  ,maioracuuui 
infticuciones,confuecudincs,&lcgcs, 
tradic  Couar.hb.j.var.c.^.num.^.vcc- 
fioul.Tcrtio,  Simanc.  dc  primogcn. 
Hifpan.lib.i.  cx  c.itf.cum  (cquencib. 
&  pluribus  oicacis  comprobacMolin.  . 
delHifpanor.primogen.lib.i.c.i.nu.^. 
cdmuncm  aicalccr  Molin.  dc  iuft.  &  . 
iur.tom.  j.difpuc.57  8.num.  5.  idco  pro 
rpfolucione  przccdcncis  difficulcatis 
pucabam  modo,  fceurius  dici ,  iura-  . 
mencum  dc  non  rcuocandp  cefta- 
menco.^aftus  fubftanciz  diredb  op- 
poni:  idoirco  non  valecquia  iuracne- 
to  noji  poceft  eonfirmari  adus  qui 
dcficic  in  forma  illi  a  iure  ftatuta. 
iuxta  Bartol.do6^rinam  in  l.fiquis  pro 
co,num.i4.fF.de  fideiuftbr.  quam  fe- 
quitur  Tholofan.fyntagmat.  iur.lib. 
50  c.y.Qum.io.&  communi  omnium 
confcnfu  receptam  efle  1  profitctuc 
Couar.in  d.c.quanuis padum.x.  parc. 
^.vlcim.  num.z.  Mcnch.  dc  fucce^. 
creac.lib.j^.ip.numj.Azcucd.in  l.i. 
ticul.i.lib.5.  nou.  rcoopil.nu  tS.cuius 
racio  eft,quia  formacft  quz  'daccfio 
rci,  l.Iuhanus  ^  iccm  fi  quis  fT.  ad  cx* 
hibend.cradic  Euerard.in  locis  lcga- 
hb.loc.io.a  dcfcdu  formz,in  princip. 
vbi  pulchrum  adhoG  vocac  ccx.inl. 
mulieris  j.  i.if.  de  verbor.  fignificac. 
vndedcfioience  forina,non  rcperirur 
af^usquiiuramenco  pofsic  coftrroari. 
Nuno  vcro  ,  quz  cft  alia  ceftamenci 
forma,  feu  fubftanria  ,  qutm  libera« 
fponcaneaquc  folennis  hominis  vo-. 
luncas,eaque  vlcima,  dc  co  quodquis  • 
poft  morcem  fuam  fibi  ficri  vulc.vc 
««.ciftac  Gxdofiaiciont  iUiiif  io  l.i.if.d^  • 
 "  ccftara. 
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fieflamenc.af  cx  d  l.i.Cde  facrofand. 
«cclcf. ?  Vndc.fi  promifsio,&  iuramc- 
cumde  non  rcuucando  ceAamcnco 
vaicrct,icavccci^acorconcraria  folcn- 
ni  voluntace  reuocare  illud  non  pof- 
rcc.qutd  ipdc  fequerecur»  nifl  pro  c«- 
ftamcnco  ctTe,  ciufquc  vim  &  vircutc 
habcrcquod  fupremam  tcflantisvo- 
luntaccm  non  concinercc^  Hoc  ergo* 
quia  a£lus  fubdantix  rcpugnac,iura- 
menco  inducinequic»  nec  iuramencu 
fuper  co  przllitfi  obligacorium  cft  > 
tanquam  fuper  impofsibili  przflicum, 
cuius  auTla  obligacio  c(l,l.imporsibiliii 
iT dercg.iur.  quemadmodum  con- 
crahenccs   furarcnc  »  emptionis  & 
vendicionis  concrad^umabfque  precio 
c«icbrare>auc  locacionc  abfque  mer- 
cedis  inccruencu  ;  quia  cnim  de  fub- 
ftancia  vendicionis&  empcionts  left 
prccium,  &  mcrces  de  fubdancia  lo- 
cacionis.ica  vc  niic  mercede  looacio 
Don  incelligatur ,  bco  vendicio  fine 
precicpofTcnc  iuramento  non  obfla- 
cciCanquam  adlus  fubflanciam  offcn- 
dcnce ,  vendicioncm  oun^  prctio  ,  & 
looationem  merocde  inceruenience 
oelebrare  abfquc  periurij  mccu,in  cq 
duntaxar  pcccanccs,qu6d  cemere»  id 
cft,in  vanum,nomen  Domini  aflTum- 
pferunc.Sioergo,qui  iurac,  ccdamen- 
ci^n  non  reuocarc,  non  obftringicur 
iuramenco  quod  adus  fubflanciam 
Ixdic,qu6minus  poderiore  cedamcco 
folcnnicer  fado  >  reuocare  primum 
libcrc  pofsic.  Acqueica  cucnic ,  quod 
ccfl  abfque  difpendio  falutis  xccrndB 
iuramcncnm  in  .hoo  cafu  feruarj  pof« 
ficquiaabfquedifpendio  falutis  xter- 
nx  cum  cedamenco  illoccftacqr  morl 
pQfsit.exaliocamen  calc  iuramencum 
obligacorium  non  eft  >  nempo->  quia 
fttblacaadus  fubflancia  cui  opponicur* 
fupcr  impofsibili  emifTum  apparec> 
cuius  idcirco  obligatio  nulla  cfl ,  d.  1. 
impolsibiliuiD}  impofsibilc  j  quippe> 


S.  Delurminto.  py 

cdycffe  ceflamencum  ,  &  rupremaoi 
aclibcram  voiuncaccmnon  cocincrc, 
vcdiximus. 

Qua  racione  probandum  idcm  ertc 
circa  fpecialclcgacum,quod  ccftatoc 
non  rcuocarciuraurc.vc  ampliac  Par- 
lador.d.c.4.num.}9  fccundijm  Bald. 
abco  rclacum  in  l.fancimus  in  fin.C. 
dcccflamcnc  ficcomuncm  cx  Claud, 
in  l.ftipulacio  hocmodoconccpta  ff: 
dc  vcrbor.obligac. 

5  Adcandcm  racionem  percinec 
padlum  cura  aliquo  inicum  ,  fcu  fti- 
pulaciodc  inftitucndo  eum  in  hxre- 
dcm;  quod  nullius  momencieft  d.l. 
ftipulacio  hoo  modo  conccpcal.ex 
co.C.dc  inutilib.ftipulac.  &  Do6tor. 
vcrobique  communicer,curo  alijs  do 
quibus  Gom.in  l.iz.Taur.num.i/.ac 
in  \.69.\n  prihcip.Quod  padum,(ca 
fttpulacio  neo  cum  iuramento  va- 
lecvc  cradunt  Barc.in  d.  1.  ftip\iIacio.. 
num.3.&  alij  communicer,  Gom  d  1.- 
*i.Taur.n.i7.CaId.dccmpc.&  ven- 
dic.c.^o.nu.  ^.Ord.  noftra  lib.4  ticuK' 
70.  ^.5.  Cuius racio  comunis  cft,quij| 
calc  pa£lum  auferc  ceftandi  liberca* 
tem  l.paftumquoddocaIi  ,in  fin.C» 
dc  pa6l.  idcirco  non  valec  pa^umt 
neo  iuramencumfupcr  co  prxftitum, 
quo  libcrtas  ifta  fponcancx  volutatis, 
Qux  cft  de  tcftamenti  (ubftantia>  in- 
rringitur,iuxca  communcm  Barc.  do« 
Arinam  ind.l.fi  quis  pro  co,num.i4. 
ff.  dc  fidciuffor.  vc  diximus  ad  cafum 
prxccdencem-,&;  in  hoo  coi^fiftic  bo-> 
norum  morum  olfcnfa,qux  dioicur  in 
d.l.  ftipulaciohoc  modo.  Vcl  cciani 
dici  poccft  ,  quod  fi  boni  moresdo 
quibus  ibi ,  ciufmodi  func  ,  quorum 
cranfgrefsio  fecum  non  fcrac  difpcn- 
diumfalutis  zcernxex  partepromic* 
cenciSinihilominus  facis  cft  quod  of- 
fendancur  ,  vc  ftipulatfo  non  valear, 
vc  ibi }  iuramencum  vcro  fuper  cam 
pricfticuin  Aon  obligacquia  eft  con« 
M  m  4  (ra 
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wra  atbus  fUhftaAciim^  vc  obfcruaiii^i 
mus  adprxccdcncccn  cafum.  In  iU6 
autcmdit^erc  hic  calusd  pixcedenc);; 
qaodin  illo  non  folum  non  valcc 
paff^nm.fcd  nccccrtamcntum  valcbic, 
cjuod  tcdatoi'  coi^didic pa£Vo  auc  iu- 
rimcnto  compuirus,cxilbmans,rc  co 
tcncrijdebcccnim  ad  ccHamcnti  fa- 
^oncm  vnu(qui(quc  libcrn  >  ic  non 
coa^a  voluncaccacccdctCi  at  vcro  in 
calu  prxccdcntc  valec  ccftamcncuni 
libcrc  condicum,  lolumquc  claufuia 
dc  no!i  rcuncando,  cum  iuramento 
cxprc(rj,quaa^us  (ubftantia  Ixditur, 
inutiiis  mancbic. 

6  1-^ucciiam  fpcftac  communis 
traditio.qua  obtcncu  f uit ,  non  valcre 
donationcm  omnium  bonorum  pra:- 
icntiumfl<£  futurorum  ,  nco  quidem 
iuramcnto  va{latim,quia  pcrcamau- 
fcrtur  iibcra  tcftandi  facultas ,  vc  cx 
alijscommune  rcfcrtrCouar.in  rubr. 
dc  rcftjimenc.z..  pArc.nu.4.  Goro.  qui 
cam  (cquicur  d.l.fi^  Taur.  num.^.fic 
Gam.iKiftcrdccif  33<J. nu.i.Iul.  Clar. 
in^.donacio,quxft.2o.nu.t.  Patiador. 
Jib.i.quocid  c.^.num.^^.  &  cx  pluri- 
bus,  quos  rcfcrc ,  commnncm  cradit» 
&  fequicur  Guticrr.d.craft.  i.  pait.  c. 
ii.num.n.  CaJd.  d.o.  Jo.num.  Aiii 
ver6  in  concraria  func  fcnientia.talem 
donacioncm  cum  iuramcnto  appro- 
bantcs,quos  refcrc,&:  fequicur  Didac. 
CQuar.d.i.paic.rubr.num.  ^.Sc  6.&C 
poftcosidcni ccnct  Azor.d.lib.ir.c.?. 
verficui.Sed  conccfsis,  Suar.de.  Rcli- 
gion.com.i.craft.j.lib.i.c.ij.  num.7. 

S.vbi  in  finc.  ait,  fcntentjam  hano 
fatis  communcm  cifc  apud  luriftas, 
qoamprobaccum  diftindionedc  qua 
ibi  pcrcum.Et  illam  tcnentcs  mo- 
ucncur  rapotifsimum  ratione  ,  quia 
bonis  moiibus  nonadoerfanir, nacu- 
ralibus  (altem,  qucmquam  (ibi  rt  ftadi 
potcftafc  aufcrrc,  vc  probat  Forinn. 
in  cra£^.de  vliim.An,  iur.iilac.  19.  vcc- 


ficul  Tercius  cafus.rcKitus  a  Pid^r.d; 
nuin.^.verdc.Hiscrgoracionibiis;  vln 
flddic  in  confirmacioncrn  ciuldc  opi- 
nioifi$,Barc.  &  comunem  (cntciuiani 
rn  l.linai.C.  de  pad.qur  prob^t ,  do- 
nationem  omnium  bonorum  piaifeii- 
lium  6:  futurorum  ccclcllx  fa<5iam 
valcrc;qu2E  vtiquenon  valcrcc,  vcillc 
argumcntatuf ,  fi  cfliet  contra  l>ono$ 
mores  ,  faitem  iiios  ,  qui  rurpitw- 
dincm  prxfeferunc  ,  fi  violcntur  ; 
quodfatiseft  ,  vc  exjuramcnro  raiis 
donacio  robur  firmitatis  accipiat. 
Quam  etiam  finc  iuramcnto  valcrc, 
contra  rcccpciijimam  ferc  omnium- 
fcnccnciam,  non  defunr,  quiaffirmec, 
quos  tcfcrcCouar.d.num.  6.  (cquicue 
Mcnch.de  fuecff.cicac.lib.i.  ^  i8.nu. 
i9i  'acc  Coraf  iib.^.  mifcel.c.i^.cx 
num  i.cuius  fuiidamenca.dcbilia  vo- 
cacGam.dccif.  io5.num.4.  in  prino. 
qu(e  figiilatim  ,  &  crudicc  confucac  d. 
decil.jS^.ex.num.^. 

Ego  quidem  communcm  fenrcn- 
tiam-pr6l)o  nedum  in  donationc  fim* 
plicitcr  fa£la,  fed  in  iurata  eciam  ,  quo 
cciam  tfafii  coromuni  afTcncic  Ord. 
notlTa  d.Iib.4.dcul.7o.  idquc  di- 
ucr(a  raiione  ab  ca  quam  fcripfi  ad 
praeccdcDtes  cafus  j  quorum  ratio  cft, 
quia  ia  iiiis  iuramcntum  aftus  fub- 
ftantiam  Ixditjqua:  ratiohicnonqut» 
dracquia  donacionis  natur2,fi>bftan- 
ciar  vc  non  rcpugnacquod  ea  dc  om- 
nibusbonis  fiac  prxfencibus  &  futu- 
ri.s.Donacioncm  tamcn  hanc  ,  &  ia- 
raracntu  pro  ea  prarfticum  non  dcbero 
feruarv,cxiftimo,quia  .vcrgic  indifpc- 
dium^a^ucis  icreinx,  iuxta  racioncm 
cxprcfTam  in  d.c.cura  conringar,  in 
fin.dc  iurciur.  cum  concordant.  Pro 
cnius  declarationc  adi»crtcndum  cft, 
pro  faiucis  a:tcrnx  di(j3Ciulio,non  fb- 
lumintclligi  lcthalcciimrn.fcdctiain 
venialc,vcprob.ic  Baiboi  in  I.alia 
clcgipccc ,  num.jo.ad  fin.fi:  fcqucnci 

rt.fplac. 
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Cap.XllL  0anfHhi 

^^.folut.macrim  In-  6,ctfi  adus  in  fc  ab 
«nim  ciilpA  innoxiu^  fir ,  proficirndi 
r.iinai  in  niclms  viam  prxcludac,  nuc 
aiutcrjiuamcntum  proco  pracftitum, 
qii.ifi  /alutis  acccrnx  difpcndium  prx- 
le  fcrcns,non  critobfcruandum^in  ijs, 
nimqucqux  ad  falutcm  jcccrnam 
pcTCincnc  ,  non  proficcrc  ,  cft  dcfi- 
cercj&  qiii  hoc  modo  dcficit ,  pa- 
ticur  dilpcndiumnon  lcuc.  Ad  quod 
pcrtincc  donacio  ommum  bono- 
rum  prxfcncium  &  futurorum  5  pcr 
cam  cnim  donator  tcltandi  viam 
fibi  prajcludic  ,  &  per  confequens» 
proficicndi  in  viam  (alucis  fibi  adimic 
potcftitcm;rcj^ularc  naniquc,cfl:>ho- 
miocs  in  tcftamentis  ruis,&:  vltimis 
volunt.itibijs,  (aluti  anima:  fux  maxi- 
me  colulcrc  foJcrcjvcI  cnim.maic  ab- 
lata  rcrticui,iubcnt;qnod  ncccfsitacis 
cftj  vcl  liberalitcr  in  pias  caufas  ccfta- 
cufiquod  cftconfilij vel,dcnique,ctfi 
ad  cau(asprophanas  ceftamcncacoti- 
danc.ncmoclt ,  qui  apictatc  cxordiu 
non  fumac  in  vlcimo  clogio  fuo,Mif- 
farum  f.icrificia  pro  anima .'ua  offcrri, 
prjccipicsj&aliaad  falutem  acccrnam 
maxime  conducibilia  A  pparcc  ergo, 
donationem ,  facnlcaccm  hanc  aufe- 
rcnccm,bonis  moribus,&naturaIibus 
quidcm  maximc  aducrfari.  Ex  quo 
deccrioris  conditionis  cam  iudico  , 
quam  paftum  dcinllipiendo  aliquo 
in  ha:rcdcm;hoc  enim  paftum,qua- 
iiis  aliudc  improbccur ,  falutis  xccrn« 
progrcfsibus  non  ita  obftac,  cum  non 
impcdiac,  illo  hxrede  infticuco  ,pias 
alias  difpoficiones  pro  falucc  animx 
incodcm  ceftamenco  ,  vcl  codicillis 
f.icercj  quod  fccuscft  in  donacione 
prxdid  i;  quam  idcirco  iuramcncum 
non  confirmabiCjCanquam  cuius  ob- 
(etuatiodifpcndium  falutis zternz,& 
intc:dum  cciam  ia^luram  illius  prz- 
lc  tcicc. 

Exquoapparcc  foluciodifficultacif 


a  Fortun.  &  Couar.  ilium  fequcnto 
contra  communcm  addida.*;  f.»cilc 
cnim.  tollctur ,  refpondcndo ,  quod 
ctfi  quitcftandi  facultatcfibi  adimic, 
morcalepcccatuno  commiccac,  ncq; 
vcnialc;  caliscamcn  adcmptio  cotra- 
ria  bonis  bonis  rcputari  debcc,quia 
apca  n.A(acft,  non  Icuc  Glucis  ztcinx 
dilpcndium  fccum  imporcare  ■  quod 
(atis  cft  ,  vc  fupcr  cam  prcftitum  ius- 
iurandu  fetuari  non  dcbcac.d.c.cum 
coniingat.cum  firiiilib. 

8  Addoin  confirmationcqux  a 
Do£boribus  traduntur  circaiuramcta 
dc  non  facicndo  aliquo  quod,etfi,n6 
facerc,  peccacQ  non  fic.faccrcjacncn, 
mrhus  cft,&  opus  cdfilij,&  fupcrero- 
gacionis,cuiufmodi  func  iuramecade 
non'mutuando,dc  non  fideiubcndo» 
de  non  dando  clcemofynam  excrcroe 
non  indigentibus  jquarquidem  iura- 
fnenta,quia boni  opecis  impcditiua 
funr.camecficoncrarjum  cius  pccca- 
tum  non  ficobligatoria  non  func ,  2C 
propria  iurancis  authoritate  pofltinc 
infringi,vc  cradic  Nauarr.  in  manuali 
Lacino  c.  ir.  num.i^.fecucus  D.An- 
ton.abeo  rclatum  z.partticul.io.c.tf. 
§.  Tertius  cafus.  Ec  addic  Nauarr. 
quod  ,  etfi  finc  pcccato  huiufmodi 
iuramcnta  fcruari.poflcnt,melius  eft, 
illa  non  feruare  j  &  cx  D.  Thom.  fic 
alijsquosrcfcrt,  idcm  probac  Couar. 
d.c.quanuispadum.i.parc.^.f.nom./. 
lacius  Guticrr.de  iuramcnc.  d.i.parr. 
c.yx.num.i;.  qum  duobus  (cquencib. 
Pacer  Rcbcll.  dc  obligacion.  lib  .1.. 
quzft.9.  prope  fin.  t.  parc.  Cald. da 
empcion.&  vendicion.c.jo.num.ii.^ 
fequcnci,  Thom.  Sanch.in  prarccpca 
Decalog.lib.^.c.  S.num.  18.  vbi  alios 
cicac,&fi:quitur  Paccr  Suar.  cum  di- 
ftindionc  tamcn.ficri  enim  poceft«  vc 
aliquando  proptcr  concurrcntcs  ali- 
quas  circunftantias  iuramenca  hxc 
obli^cnr,  vc  vidcrceft  apud'cum 

com. 


ij.20         L.Ex  hoc  iurcff, 

commentar.de  Rchgion.tom.i.tracK 
j.lih.i  c.i7.minMi.&: fcqucr.ti,quod 
Hii  ali)  rradidcrunc  rcbri  fic  lccuci  a 
Sanch.d.n.iS.vcrric.  Ac  valcrct.  luxta 
<]uamrcfblucioncm,ctfi,quiiuramcn- 
ro  tcftandi  faculcaccmlibi  praccludic, 
(ciitando  iuramcntum  non  pcccct, 
qui;i  camcn,teftari  mcliuscft  propicr 
anima;  bonum  indc  fccucum,  caiciu- 
ramtntum  obligatorium  noncrtj6i: 
pcr  confcquens,donatioomniumbo- 
jiorum  prxfcncium  &  futurorum,illo 
Don  confitftiabicur. 
<  9    Ad^communcm  vcro  fcnreii- 
tiam.qux  probac,  calem  donacionem 
ccclefix  fadlamvalcrc  ,  rcfponfio  cfk 
in  prompcujidco.namquc,  vaicc,quia 
ad  pia  caufam  donatio  cft ,  per  quam 
prudenccr  fatis  anima:  iux  a  donacorc 
confukum  cft,ica  vc ad  hoc  ccftamcn- 
tifj(!ilio  illi  opus  nonficqui  cautius 
&  pru  Jcntiiis  egic,  bona  fua  pic  cx- 
pcndcndoin  vicalwa  proanima  lua, 
«^uam  committcre  alijs  cxpcndcnda 
poft  mortcm  luam,  B.Lucijc  virginis 
ac  martvcis  confilia.Ti,quod  Scoperc 
illa  complcuic,  fccucus ;  cui  Maccr 
opulcntapi  adtcrreftrcs  nuptias  c6- 
paraucrat  dote ;  (cd  Virgo  poftuiauit 
^bca,vt  quod-dbi  cuntiad  homincm 
mortalcm  in  corruptioncm  datura 
circc.darctcunti  adimmorcalcm  Do- 
xnip.um  Icfum  Chriftum.virginicacis 
jfuxCuftodcm;  qui,cc(iin  pcrfonafua 
nuilius  indigcrer,  in  mcmbris  ramcn 
fuis,idcft,in  pauperibus  fuis  indigct; 
cui  Mater,r/^ir,inquit,)pir/w  ocubf  wie 
'  0S,  d'  poffM  fdc  d/omnihtii  /juic^fnid  'vis; 
rcfpodir  B.  Virgo,  Nonejl  mt^nMmMre 
"Pto.tjuc/iverferri  non  pote/l,  'uiuens  ergo, 
di  Chriflo  qucd  pofidcs,  ^uiai/lud  e(l  we- 
riturtt,z(\'ci^(\t  Parcns  piiFilia:  poftu- 
lationi:&:  il!a,qua: lucis.nomen fcrcns 
lucis  opcra  profercbac  quafi  nomine 
(uo  condigna  ,  illiquc  confentanct, 
4jbtcnca.a  Mactc  difpctiICjdc4icpau. 


pcribus.Qjiarc ,  in  propofico  noftro 
cafu,  dc  donationc  l)onorum  omniij 
cccle(i2Efa6tam,dorationcmiti  p.nm, 
Hc  ad  faluccm  proficuam,  abfic,vtb(5- 
nismoribus  concraria  dicamuv,  <]ua: 
potius  laudabilis  cft  ',  quanuis  indc  lc- 
quatur,  ccftandi  poccftacc  aufcrri;  vc 
in  illo  quoquc  videri  eft,&:  laudai^ilius 
quidcm,  qui^pcr  rcligionis  ingief^Ci 
fc  fuaqucDco  dcdicaCjCX  quo,tcftari 
poftcjdennit,  A,uch.ingccfsi  C.dc  fa- 
crofand.ecclef. 

lo    Hxc  autcm  quarftio  ,S£  alia; 
(imilcsdc  iuramcuto  in  cotradibus 
adhibito ,  apud  nosnon  funt  invfu» 
vcpritdiximus  fupquia  lcgcm  h.ibc- 
mus  ,  quar  prohibct  in  concraQibus 
apponi  luramcnca  promiftoria,  cuni 
claufuia  irntatoria  ipforum  contra- 
^uum,&  p.Tna  contrahcncmm .  Ord. 
I1b.4  cicul.7j1n  princ.vndc.cum  co 
ipfo  quod  concrahcntcs  mranc  fer- 
uare  contraiVum  .concradlusipfc  ir- 
ritus  mancat.fruftra  qucritur  an  pcr 
interpofitum  iuramcncu ,  conitadus 
alias  nuilus,robur  fufcipxacj  Icx  eniin 
illa  gencralis  cft  ad  coQcradusom- 
ncs,  cam  qui  iurc  non  valenc  ,  quam 
quivalcnt;&  ita  spud  nos  in  om- 
nibus  communicer  pra£licatur  ,  vc 
tcftatur  Vaiafc.conf  99-  numcr.  10. 
tom.  I.  &  CaUi-  in  1.  ii  curarcrcm, 
vcrb.  minoribus  ,numer.  4.  Cod.dc 
in  inccgr.  refticution.  minor.  liccc 
ipfcconcrarium  vcrius  fcnciac  ibi,  SC 
rurfusm  coip.mcncar.  dc  cmpcion.  &C 
vcndir.c.55  num.!^.  Hifpanos  fccu' 
tusquosal]cg.ic,ad  incerprccacioncui 
1.6.cicul.i.lib.^ordinamcnci.  hodic  I. 
ii  titul.f  iib.  4  nou.  rccopil.qu^  func 
lcgcs  noftra;  fimiics ,  prohilicnccs  iu. 
ramcncum  cocratflibus  apponi ;  quas 
c»mmuniccrHifpani  Inccrprctcs  in- 
tclligunt  inconcratf^ibus  pcr  fe  vali- 
dis.&non  inillis  quiiuramcto  validi 
cf£ciucur}&  ica  accipiuccCo^iar  d.c. 

quanuis 


Cap.XUL  QlauJuU 

jquanuispa(3:um  t.parc  ^  j.  num  & 
ahj  cicati  aGuriei r m  rcpct  I  ncmo 
porcfL.num,^-  fFcl- i^g  i  &:in  Aurh 
.   fjcramcnta  pubcium,  iiuin   156  Cii 
adaerf.  vendjt.  qui  vtiobiquc  cit.ic 
.  Mencf inl.x.num.55  C.  de  rcfcind.. 
vcodiccoiniiiunem  dicencem.quem 
criahi,8f9liosretulic  Azcucd  d.!.  n.n. 
17.  &  praeccr  eos idem  cradidic  Mo- 
Jin.de  [Timogen.lib.i  c  12.  num.  fo. 
&  Molin.Thtoio<T  dc  iun:&:  inr  d>f- 
puc  149  vcriicuI.QiJo».!  ad  poccftares 
vcro.adiin  yerficuii.coin.i.jpoft  om- 
nes  Rebcll.de  obligation.lib:i.qua;fl:. 
^.inprinc.verfic  Necitem.ft  parc.vbi 
&ad  leg  noftram  idcm  xquc  fentic. 
Scd,quod  ad  HifJ).ino«;  arcinct,  ccirac 
iamquxfti.';c]ui.i  lcg  Rcgia  li.  d.ti- 
ru!  r  lib  ^.cxprcfscdccUracuin  Oitar, 
luramentiprohibicionem.in  contra  • 
ftibus  qui  tine  cq  valereiucc  non  pof< 
.iunc,  incelUgi  oon  debcre. ' 

Apud  nos  vcrA,vcrius  puto  ,  Icgis 
prohibitione  omnc;  coprchcndcrc; 
quod  &  praxis  nollra  approbac  in 
omnibus  a-que  recrr  a:& icaprobanc 
Pincl.  (Jiccc^/o  concraria  fentcn.. 
ria  illum  cicec  Cald  dift.  cap.  55. 
ntiim.  z^. )  m  1.^-  parc.cap.  1.  num. 
..  ii.vcrfiG.Contra,  C.dc  relbmd.  vcn- 
dic&  Vaiafcdcbnf  ys».  num.  10.  Ec 
•  bcnco^uidcm.,quw  vcrb.i  lcgis  gene- 
rah.tfunc  in  omncs.&:  ratio  omncs 
a-quccomprchcndic ,  cam  qui  perfc 
valcnc,quam  quifineitiramcnconoii 
valenCifiucratiofic,  periurij  occafio, 
quam  .lc^iflacor  collcrc  inccnderict 
fiuepropriae  iurifdidionis  confcrua- 
tio.neproptcr  iuramcci  religioncm, 
ncgotmm  luccr  fxxularcs  ad  ccclc- 
(iafticamcuriam  dcuoluciccur.iuxta 
c.tinal.dc  for.  compecent.Iiix^.  cuius 
.tex  decifionem.infigncm  adhocvo.^ 
cat  Guticrr.de  iurament.  confirmat. 
|.parc  c.  1 1.  num.i.vbi  concocdantes  » 
«llegac&deco^anchtziQ  prdecefU 


i?p  De  luramento.  j^ti 

.Decalog  !ib  ;  c.ij  a  num.n  cum  fc- 
qticntib.Vtriufque  vero  rationis  ad 
lcg.prohii-cnrc.';  iurinicntnmincon- 
rr.i  ^hSus  .Tpponijncmincrunt  Pincl. 
£^  V.iiafc  &:pollci  ic?ri!>  Calij.  vbi  fup. 
qua:  pocifsima  vijttur  ad  icg.  prjcdi- 
^as.cuiusetiafolius  meminic  Coft. 
ix\\(\  excaurfone.failenc.io.adfin  C. 
de  non  numcrat.pccun.  Couar.  d  ^  5. 
num.}J.&  vtcrquc  Molin.vbi  fup  Rc- 
bcll  d  qu.TiT:.  <;  iji  princ  vcrficui.-Ra- 
liopr.'ircipua.Lrqu..uisd.l  II.  Caftcl- 
lasYltrahanc,aliaium  ctiam  mcmi« 
niifctad  fic  ftacuedum ,  commoniter 
camenDQd^or.Hifpani.adleg.Regias  * 
Iianc  vt  pottfsimam  obfcruant ,  liccc 
hpcnon  pl.iccac  loan  Gutierr.d  Au- 
th  nicraniennpubcrum  ,nu.  ijy.  qui 
ad  ibidiilta  lercmifit  d.c.ii.  nu.p.vbi  % 

tamen  foJam  lurifdii^ioois  cauiam 

iaddacit  alijscitatis. 

1 1   Dubita  nt  ctiam  Do£(or.  circ4 

validicatcm 'ift^rom  lcgumicontra 

quas  varias  excicantdifHcultatcs  j  8C 

fccundum  Pincl.d  c.i.num.ii.  Paria- 

dor.quotid.  Jib  i.c.^.nu  ^5.  in  prin. 

cip.  lunc  qui  putcnc,  eas  non  valeic.  ■ 

Etdubicandi  ratio  cft, quia  pnncipefi 

Ijecalaresiuramenti  vim  totj^re  noa 

pofliintjquam  toirerc ,  videtur,  in  fif 

mandoconrra.l-asqui  proptcr  lura- 

mcntu  firmiorcs  cflc  dcbcrcnc ,  .idcA 

vr,  &  qui  alins  finc  iuramcnco,  in- 

firmiiurccrant,  firmitacii  robur  eo 

Jtifcipianc,  inxta  ^crorum*  Cano- 

num  ftatuta.  Prxtereaftiince  hac  Jegis 

jrricativnc ,  vcl  cft  dicendum,  quod, 

quiiurauif  feruare  cotraflum,  Iibere 

abco  abfqucpcriurij  peccato  icfilirc  • 

pofsit,vel  cum  peccaco;  prinuira,  eft: 

uianifcftc  talfum-fccudum  affirmare^ 

pericalofumtex  fcQ»namqoe ,  feque- 

recoripenOrtj  aothorcm.  Legiflator^ 

fieriicontra  l.i.C:fiadoerr.vepdit.  De. 

niquc^cpncra  liberratcm  cccleliafti- 

cam^ciuf^ue  Aurifdiitionen)  lex  lara 

vidccur. 

\  ... 
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L^Ex  hoc  iiire.f.de  luSlit.O'  iur.  z.f. 

ac  fecnlarcs  principcs  fpccialis  tlla 
ratioiurifdiilionisfua:  confcruandx*,  ? 
6£alicnaE  dcuitanda:  in  fubditis  fuis, 
moacre  pocuic  ad  calcs  cuiura^^us  . 
irriundoS)  quod ,  vc  diximus ,  (alap 
.vinculo  iuramcnci  in  animc  iudi- 
cio,cflicerepocuetttncinfuo,excaufii 
liac  publici  ,  proprcr  quam  cciam, 
quiapublici  iuris  cft ,  ncc  iurc  illo 
valccpaduni  luracum  de  confcnti-* 
endo  iniudiccm  laicum  omiiro  pco- 
prio,vtinc,<idiIigcnti,dc  for.com-  . 
pcceac«Sed  diflrecencia  cft.quja  ibi 
necpaAum  tencc,ncc  iuramcncum 
ligac,  cjuod  fcruari  licjte  non  potcft, 
vc  ibuic  in  fin  dicitur ,  quia  abfquc 
ccclcfialtic.r  iuiifdicljonis  notumc- 
co  fcruari  ncquiCi  quod  fccui  tft  in 
terminislegisRegia:,vbi  patccs  abf. 
que  eo  qaod  eocJeiiafticos  ludiccs 
adcanc ,  iuramentttm  reruare  pof. 
func. 

Ecifta  quidcm  mihi  vcra  ac  pro. 
pria  vifa  cft  racio  pro  dcfcnfionc  ,  & 
vaiidicacc  lcgis  noftrar  ,ramctfi  Va. 
lafi:  eamperfc  fufficicnccm  non  rc- 
putet  ,vc  faecttlaris  "princcps  lcgcm 
hanc  condcre  ponec,  qaam  idcirc^ 
dcfendiccxprarfumpto  .Summorum 
Poncificum  priuilegio,  d  confpp.  n,  " 
5  cum  duob.  feqiicncib.  Sctl  mnlro 
minus  probanda  cftin  hoc  Parladoc. 
opinio  dc.4.  num.  jj.vbi  lcgcs  Rc- 
giasdefcnditj&iuftifsime  lacas  fuif- 
fc  aic,quatenus  prohibent.ne  concra*  ' 
dibus  iurameca  aclijciantoc  &  trai}!'' 
grcfTorcsparnis  vlcifcunrur,  nonverd 
qnatcnusiuratos  irricanc  conrra(f^us, 
quoniam  in  hoc  ,  inquic ,  iuramcnci 
iam  faai  vim  labcf.iaanc,  &  in  alic- 
n4m  meiTem fidc^  immitccrc  vi* 
dencar} pro  quo citat  Bartin  I.  om. 
nes  populi,nom.»f  .ff  d^ittft.&ioft«c 
communem  curaco  ibi  Rcliquornm 
•  fenccntiam;quoramcn  in  loco  Bafc. 
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V!  ictnr,maxi;Tic  fi  ad  cius  condicio- 
ncnii.iciojlla  atccnditur,  quam  po- 
tjfsimam  uiximus  t  quoJ  non  iiccc 
principibusrjtculacibus  c  quo:  in  cc* 
'clc(iarum,dc  confticuuooib.  cumibt 
nocat. 

Su il  1  ncnda  tameicx  cftcaoquam 
iufta,  iic obpubhcam  caufam  lata.ad 
quani  iurifdi6tionis  caufi  pcrcinct; 
cuius  confcruanucC  incuitu  poceft 
,  prtnccps  Circijlacis ,  irricare  Icgibus 
'^is.  fubditorum  coorra£tus,vnde  ilU 
quoduis  dctrimcncucucnirc  potuif 
fcr  ;  ncc  dc  hoc  dubicarc  licct  >  cum 
ius  pnb!i'Jum  priuatorum  padis  Ixdi 
Jio  i  ;:o(Mr,l  UK  publicumft' dc  ^iatt. 
vnd-.ccfj  calcs  concraclus  luiacrfint, 
proptcC  (auorem  publicum  irricaci 
potuerunr-,  neque  id  codemnandum 
vidcfur.  vtdixic  Molin.dd1fpuc.149l 
V  c  r  i\  c  u  l.  Quod  ad  poccftaccs  Nc  c  q  u  i  - 
dcm  ni  iioc,djuinum  ius.  auc  Ponti- 
ficiumortxndirur ;  quodcnim  addi- 
irmam  atcincc  ,  cums  cft  iuramenci 
rcddicio,  non  violarur,  nec  violari 
pocutciuramecivis&  religiojcgibus 
f rzdictis- illis  cnim  ftacibus  pars  qtiar 
iurauic,in  foroanima:  contra^oifta- 
rc  rcncbicnr,  nroprcr  iusiurandam, 
cuius  conccmpca  rcligio  Dcum  ha- 
bebic  vltorcm.vc ad  Icg  prardidas  ob- 
fcruac  Suar  de  Rcligioa.  com.z.  cra^ 
f  .]ib         nu  i^. 

Quod  ver6accinet  ad  ius  Cano- 
nicuin ,  fecundum  qnod  contca^ftos 
xuraci  v.ilciit.etiam  qui  aiias  non  va- 
lctenc,  quando  aliundc  illorum  va- 
lidicas  non  impcditur.iuxta  fupcrius 
rcfoluta.  diucrfa  ratio  cft  inccr  lus 
iflud.fic  noftrum ,  vnde  nimiirdm ,  fi 
diucrfiras  rationis  ditteriitm  ius  iuft6 
vcrobiqae  conftituat  ;  nulta  cnim 
racio  crat,obquam  Poncificio  iurc 
Xion  rccipcrcntur  contractus  proprc- 
rca  quod  iuramcnto  firm.ici.  cflcnr, 


^ui  idcir«d  firmiorcs  eOc  dcbcbanc^    dmer sapoqic ca(ijm,in  quo  funsrior 

conftiiuandje 
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Qp.Xllt  (^lauftiU  9,  Departacommhnali.  4,2; 

IeMHt,ddhihtto  iuTAmento  'VAltdmtut 
fecundum  ius  (anonicum  ,  apfiofitU 
pm*  V*U$f&  txfgipotejlittrenojlr^ 

LimitMtur  in  tUhnMhitt  m  det*lts 


conferuandx  lurisdidionis  rationon 
confKicracur.  Ec  quidcm  ,  fi  propter 
cam  lufte  lcx  potuic  prolHbcrc,  nc 
contra£liba$  iaramcnca  adijciancur» 
«ademde  cauGi  irricarc  lufte  pocoic 
fubdicorum  concradus  ea^em  lege 
fcfiftentc  cclcbratos.nccin  co  lura- 
inencivis  labcfa£latur,quam  non  ha- 
bcc  ad,vaIidandos  ciusccmodi  con- 
tra(^us  lcgc  prohibctc  cx  iufta  caufa^ 
&  camen  religio  iUtus&liuiinaaec,vc 
fap.exjieiulimoi. 


cUufuU 
svmmaria; 


JEnt  cfinMntifintHs,  U- 
citdeH^modo  rmonAbi- 
Us,&  mederntAftt.  £(» 
tu9  it»  fm  dnimt  dekeg» 
I  iM^^exmimutiriS^fffh 
trAcmmutumniffithit 
fiTS  refjdiriter  prohatur.num  t. 
Jlefiondetur  ad  leg.  qut  contrahen- 
tes  ebligant  ad  pjtnas  contra^tbas 
fremijids.  dM.  tiim.t,  vtrficuLNec 
0bif*bit. 

pmifii  ftr  ftlregitwntm 
ftffrmifdU%  sutfaffi  in  cmttrnSfl 
dtii&i,  &  nvn  mUmfltti  conueme 
ttmf»re,inforo  anintn  dehetmretui 
gjtteejaam  petatur. 
4*     ^uAndo  ps.ru  adieSiio  in  contrailn 
altas  nulUtValidgiur^eB^firfMi'- 
wtMdektnr, 
$  ,    ItreStnr^qntndet  ^nttt  mtnentt 
^  .  etntrtih  ,  ftns  tffefitio  valeat, 
4,     Et  tntelligttur  tex.  tn  t.  Ftiputatit 
ijta.^.atteri.  ff.de  verbor.obligation. 
cum  Bart.  &  communi.  dUl*  »u~ 
mert  6. 

7.  Uttittrt^iint^ui,etfferfintitv&-* 


%i   

de  conJen[u  vxorit^^  ctntrtBu  mi'» 
roris  cum  pana,tn  quirus  panatis 
pulaiw  non  valetj  cfuAnuts  turair^ento 
confrmentur  jic  in  hts,  attfs ,  itf 
qmbnt  tadem  verfttnr  rdtitadftnm 
fM  nd  mdHtnttm  etn^ 
traHus  frincipatis ,  timitntt  OrdM, 
^.titul.y o  §.final. 

Conuentionalis  pjin.t  quantitafaJqu^t 
vjque  fummam  ajcendere  poftt 
commum  iureattento,  inter  poihr^ 
etntrtnerjum  ef. 

10,  ptimt  ntfirttfrineiftSt  ditfhm 
trnnsffedi  neqnit  ctnuentitnttit 
fdna,  nec  iudicialis  ;  quod  decld* 
TAtur  ad Ordm.lilrr»^.  tttnl.y9.i9 
princ. 

lU  In  mutuo ,  &  aitfs,  quibus  certa  prt- 
wttttimqtitntitdt,  ttnmitndlis  fdr 
tuntn  ddmittitnrdeinrenofre  frt^ 
per  vfurafufpicitnetndn  ctdus  fran" 
dem  idieffit  ptnd  ntn  vdkt  1  ^ 
traditur ,  qmndo  in  fraudem  ij/brn- 
rum prxfumatur  adteda. 

11.  In  tocationibut  fa£Its  ah  Hlis  qui  fa* 
nrn  fecttnijs  fiis  exereere  pon  jir* 
ient»vdlei  ddieffitpmtf  fimtr^ 
ettfeenmnetamntnft^n  dk  rtm 
Jtmdinrp 

CLAV5VLA  NONA;- 

* 

De  fma  comentio^ 
nalL 


^na.ah'alegalis,  alia  lu- 
dicialis,  aliacoucnciona-' 
hscft,  vccxplicac  Molin. 
Theologus  tom.de  coa- 
Nn  cradibi. 


uiyiiized  by  Google 


424.        L^Ex  hociuYe.ffJe  iuflit*     iur»  2. 

traciib  dilput.  317.  num.i.  vbi  cradit,     tcncrc  in  foro  confcientiar ,  abfque 


conuencion.ilempa:nam,licitamcnc, 
iiiodo  r.uionabilis.ac  modcrata  fit; 
&Ka  polleum  rcfolutc  cam  de  iure 
ciutliiquam Canonico  Gucierr.  lib. 
A.  Canonicar;c.  to,  num.t^.  verficul. 
Ex  di^  igicur  >&  nnm.iequenct 
ambiguum  non  efTc,  talcm  picnam 
cxigi  podc,  quapdo  illa  fupcr  fado 
aliquoappodca  c(l,ex  commuui  Lc- 
giftatum.&  CanoniHarum  fencencia 
tcaditCald.  in  CommcAcar.  de  em- 
.pcion.     vendition.  c.  ^9.  num.}. 
Ncc  illa  quidcch  in  exccrioh  tan- 
tuni  iudicio licita  cft,  fcd  etiam  in 
anccriori ,  vc  is  cui  ex  contradlu  dc- 
biracft  .confcicntia  cuta  pofsic  cam 
exigcrc  ,  &  accipcrc  ,  vc  eUe  apud 
omnes  probacifitmam  opinioncm, 
snod6  conuencionalis  p^na  licice 
in  concra^um  deducatur  ,  aflSrmac 
Couar.dc  (ponfalib  z.parc.  cap  6. 
8,  numcr.  ii.  in  fin.  &c  Theologo- 
rum  communem  dixic  ,  &  probac 
Rebell.  de  obligacion.  t.  parc.  libr. 
t.qaxft  9'  num.  |.  &  lequeniib.  vbi 
explicar ,  quando  pjena  concradtti 
inracionabilicer  adsefta  cenfcacur ,  ic 
cumrelacisab  co  fequitur  Menoch. 
dcarbitrar.  libr.t.  cafu  i6o.  num.jtf. 
Guticrr.  de  iurament.  confirmac.  i. 
|>arc.  cap.  35.  numcr.ii.  verficul.  £c 
licec,  lacius  U  alijs  celafiis  idem  Au- 
dioc  dift<  libr.ft.  Canonicar.  cap.  ao. 
num^ii.  Auguftin.Morla  in  empor. 
iur.i.parc.citul.  i.quaeft.  ^.nnm.  ij. 
Cald.dift.cap  ip.nuraer.9.  commu- 
nemeciam  aifcric ,  cam  fecucus  Mo- 
lin.  dc  iuftic.&iur.  difputac.  97.  in 
£a  cradac.2,.  com.  i.  vbicciam  ccadit 
cnm  Couac.  loco  cicaco,  8tNaoarr. 
in  manual.  cap.  15.  numer.  6y.  in 
poftrema  edicione,  &  cicacisab  iUis» 
eum  qui  hanc  incurrir  parnam  ,  non 
tencri ,  offcrrc  cam  quandia  ab  eo 
non  pecicuc ,  pecium  vcio  folucce 


concradt-5lionc  non  expcdaca  ludi- 
cis  fenccnciaiquod  ica  cumaliis  quos 
referCsfequi^urMcnoch  d.  cafu  t6o. 
numufo.Kaic,  qudd  fic  fcribun^t  Do* 
ftores ,  commune  fentiens  :  feqni- 
tnrGutierr.de  iuramcnc.did.cap.|#. 
numcr.  n.in  Hn.  &Canonicnr.  dift. 
cap.  to.  numcr.  II.  Morl.  dift.quxft. 
9.  numcr.  zl.  Cald.  did.  capic.  29. 
nuui.^.  vcriicul.Scd  hoc  inccl!iecn-< 
dum » Rebell.  di£t.libr.  3.  quxK. 
num.  6,  vbi  difierenttjc  rationem  ad 
hoc  afiignac  inccr  paenam  conucn« 
tionalcm,  &  legalcm.ac  iudicialcm, 
Lcft'.  Iibr.3;.  de  luftic.  &  iur.  cap.  10, 
dubicac.  if.  numer.  155.  &  fcqucnci , 
vbi  concrariam  (cntenciam ,  pcobabi* 
lemetiameflTcdixittVidelicet ,  con- 
uencionalem  pjtnam  ante  iudicis 
fencentiam  in  foro  anima;  non  de« 
beri(pro  quaopinionecicac  vlcra-tli- 
osSanch.dc  matrim  hb.i.  difpuc.  57. 
dicentcra,muItos  Ncotcricos  do(!>if- 
(imos  ica  fencirc  j  c  quotum  nu-> 
mero  eft  Hittarr.loco^  ilolin.citato 
pro  priorc  fencentia  {  qni  tamen  ab 
'illa  diicedens  concrariam  probat 
co  in  loco  fccundum  editionem  libri 
mci  diCt.  num.  ^7.  &  fequenci ,  pro 
qua  citatur  i  Lcff.  di€t.  numero 
ij6..U  a  Suar.  delegib.  libro.).  cap. 
tf.  iiamer.tf.  Thi  proeademfenccn^ 
da  referc  etiam  Vaiqttes  i.  a.  dif. 
pucac.  17).  cap.  1.  hoc  enim  difcri- 
meneft,  vc  idem  Molin.ccadicd  com. 
de  coticraSib.  difpucac.  517.  num.  j, 
incer  pxnam  legalcm  ,  iudicialcm, 
ic  conuencionalem  ,  quod  illx  antc 
iudicis  fententiam  non  debencurin 
fbro  animc ,  lucc  yeto  fic  cti  m  4  cre- 
dicore  peticur  j  quod  nedum  poft- 
a  credicorc  pctioi  eft.fedflc 
ancequam  pctacur,in  conuentiooali 
pa?na  probac  Suar.  d.  cap.  6,  num^  7. 
cam  duob.lcqueocib, 

4  Cg0 
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1  Ego  quidcm  coinmuncs  fcn- 
tcncias ,  maxinnc  qu,v  a  calibus  Viris 
probancurin  foro  anims,  cuius  func 
profciVorcs.oWciuarc  foico-,  vcrunca- 
men,  Hilua  illorum  pacc,  rigurofum 
ccnfco,  dcbicorcm  obligarc  ad  con 
ucncionalcm  p.xnam  in  foro  ilIo,pc  • 
tcncc  crcdicorc  ,  co  quod  pra:fticura 
dic  conucntis  iionparuic.nullum  in 
dcillodamnum  pallo.  Eccnim  con- 
ucncionalis  p.rna.ccfi  in  concraflibus 
frcqucntifsiina  ficciua  cxadio  in  lu- 
d^ciis  rara  eft  ;  quam  cx  vfu  forcnfi 
non  mandari  cxccucionidc  (lylo  cu- 
riaruai,nili  quaccnus  inrcicft,  &:  non 
vlcra.cx  Match  dc  Afriid  dccif  13  j, 
tradicGuticrr.dc  iuram.d  c.j6.  num. 
lO  vbi  hoc  fibi  placcrr,fcrjpfic,qm  idc 
rcpctic  d.lib.2  Qinonicar.c.  10  num, 
5.vbi  facccur,  praxim  hanc  fibi  pia- 
ccrc,ac  iuftifsimam  vidcrj.camccfi  de 
rigorc  iuris  p.Tiia  conucnrionalis ,  ii 
cxccfsiua  non  fic/cd  modcraca.cxigi 
pofsic,  fiuc  incerfic,  fiuc  non  ,  idquc 
icccpcum  affcriccx  Iknucnuc.  cra£t. 
de  oicrcac.titul.dc  cocract.mcrcacor. 
ru.ii.  Sc  quod  dc  curiarum  ftyio  cx 
AfHicl.diximus, co  cciam  rcfccc 
Garl.tradl.  dc  cxpcnf  &  mchoratio 
nib.  cap  p.  num.^5.  in  princ.  quofic, 
vt  ccfi  cx  contrahcncmm  placito  c6- 
traftibusaddatur  promaiori  illorum 
fccuricacc,  a  mence  illorum  alicnum 
ccnfcri  non  dcbcat,  ciufmodi  parnas 
ad  ccrrorcm  potiiis  adijci ,  qnam  ad 
cxcorfionem,  vc  fciliccCjmccu  illnru 
diligcncius  adimplcacur  id  quod  in 
concraCtu  principaiicer  agicur.  Qii.-b 
quidcm  menci.s  concrahcntium  con- 
iedura,  vlcraquam  quod  arqua  cft.vc 
idcirto  indubio  admicri  dcbcac.tc- 
mcrc  non  clicitur  cx  prjcdido  iudi- 
ciorum  vfujfecundum  qucm,contra- 
hcnrcs  dccxa£lionc  pa-nxqua:  in  iu- 
dicijs  rarifsimacft.non  ita  lcmper,ac 
ftmplicicct  cogic^dc.videatur. 
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Dcniqiic,  non  video ,  qua  rationc 
plus  lurii  fi bi  vcndiccc  pa  na.  priua- 
torumpadis  irapofica.quamquas iu- 
dicis  iulfu  imponicur  >  auc  pubiiCdC 
lcgis  auchoricacc  dcccrnicur ,  vc  illa 
antc  iudicis  fcntcmiam  ,ad  fimpli* 
ccm  ac  cxcramdicialcm  crcditoris 
podulationcm  in  foro  anima:  dcbca- 
cur.ha:  vcro  non,nifi  poft  Jatam  fcn- 
tcr.riam  Ccnfco,icaquc,c6ucntiona- 
Icm  pxnam  quje  ciusquod  intcrcft, 
locum  non  fubcar,rcgularircr,faltcnx 
in  (oro  confcicntii' non  dcbcri ,  ncc 
a  crcditorc  iuftc  pcti  pofic  ,  pra:tcr- 
quam  vbidcbiror  pcr  mnlitiam  incx- 
cufabilcm  ,  &conccmptum  non  ftcc 
promifsisjcur.ccnimpxnaiufte  pccc- 
turquasi  in  hunc  cucnt um  cofticuca: 
Quo  cafu  communi  fcnccncix  adhx" 
reo,ica  camcn.vc  ancc  iudicis  fcnccn- 
ciam  in  foro  confcicncix  dcbitor  n5 
icneacur.  iuxtaidquod  in  lcgali  par- 
na  fcrcnd^  fentccia:  probantomncs^, 
quod  &  inparna  icgali  ipfoiureim- 
pofica  Rcccnriorcs  communiccr  rc-« 
Rcnc ,  vc  cradic  Nauarr.  cos  fccucus 
d  cap.13.num  <>.$  inprincip.  Couarj 
did.c.-ip  6^8  num.io  Sii  aiijscicatis 
Augurtin  Morl.in  cmpor.iur.  i.parc 
Citnl.9.qua:ftion  6  num.final  dc  quo 
laciuspcr  cundcm cicul.i.quaft  p.pcr 
tor.vbinum.20.  plurimos  rctuht  pro 
cadcm  fcnccncia;  quam  iccm  probar, 
6:communcm  cft^c  inccromncs  vcci- 
ufq;  luris  Intcrpreccs,  acTheoIogos,' 
tradic  Azor  Iib.j.morai  infticution. 
c.^.poft  princi  parc.  quarcamcnfcn* 
ccntia  in  cafu  ifto  non  piacuic  Al*. 
phonfa  Caftro  lib  i  dc  potcftat.  Jcg. 
pxnal  cap  8  &  fcqucnt.  vbi  iatifsimd 
pro contuuia  contcndit,pIuribus  pro 
lilacicatis  adc6,vtc6muncm  rcpuccc 
did.cap.S.  vctfical.  Prxtcr  hanc,  lc- 
galcm  parnam  iacx  fcntcntia? ,  jn  fo- 
roconicicniix  ftatim  obligarc  ancc 
dcclaracoiiant  ludicis  fcntcnciam ; 
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o^c  abhac opinione  difTentic  Suar*    alTamit ,  iuxta  regul.  l.fi  eum^.qui 


.  d  Iib.y  cap  7  num.^.cum  feqoentibu 
<)tt«  tamen  adcafum  conuentionalis 
n  X ,  de  qua  agimus ,  nobifcum  non 

pugnac. 

N.  cobflabic.  fi  quis  nobis  obijciat 
demulcts  lurirconfulcorum  ,^  Im- 
peratorumlegibus,quac  concrahen- 
cesad  pznas  promiflas  contra£libus 
fuisobliganc,  vcin  1.  magnam  C.  dc 
concr.ihcnd  &  coramictend.  Ripulac. 
cum  i/)ulcisaii|s ;  dc  t|ao  nos  cciam 
fpcciaicm  lcgcm  l^cgiam  liabemus, 
dc  pa:nis  conuentionaiibus  infcrir 
pcamiqu«leges,  intuftx  viderencur» 
fifupercsrco  ftatuentes.an  tbro  ani- 
mae  locum  non  (brtircncur ;  cccnim 
non  ncgamus,  illas  legcs,  iuftas  cllc, 
licicamque,ac:uftam  cciam  in  foro 
confcicncix  coucucionalcm  pxnam 
eflei  veroncame^  .quia  eius  exaAio 
in  foto  iudicum  rara  cft ,  in  dubio 
credimos,non  cam ,  exigend»  pcns 
animo,qu;\m  corroborandi  concra> 
ft<isin  co  quod  principaliccr  agicur, 
illam  addicama  concralicncibus  tuif- 
fe.  Quo  iic,vc  vbif(|:enfisvrus  aliud 
.ob£erttec,Tel  .eciam  m  cafu  malicic 
|ne3tfiilU>ilis>ac  contcmpcus,  queni 
diximns^  pjcna  conicienciacuta  peti , 
&  rccipi  pofsic.  Nunquam  camen  , 
debitorcm  ilUus.in  foroconfcicncia:, 
dcccrioris  condicionis  forc  ,  credo> 
quam  qai  in  lcgalcm  iacidit  pz- 
nam  ,vt  ance  feticenciam  iodicis  to^ 
noKur. 

)  Hoc  ▼er^  limico  duobus  mo- 
«Us>primovtnon  proccdac ,  quando 
paenain  concraftu  adijcicur  loco  rci 
principalis,  fcu  fadi  in  concradum 
dedadi|Vctbi  gracia,fi  quis  pcomiiic 
femaliquam  incra  cercum.tempas 
dare  alicui,  aut  €acctc, lc,  fi  aon de- 
dcrttiautfeccrit,  centum  pxnx  no- 
minc;  quia  hicpxnam  locum  prin- 
cipaiisiubio^acuc,  &ilUus.4iaturam 


iniuriarum  ff.Ci  quis  cautionib.^.^iie. 
^acinflit.de  adionib.qu«  regula  locfi 
habcc  cciam  li  fubrogacio  fiar  ab  ho- 
minc,vc  contra  Bald  in  d  ^  qui  iniu- 
riarumcol.2.  vcrncnl  Sccundocafu, 
Scaliosprobat  Hippolyc.  Riminal. 
conf  S7.  num.  fi»  libr.  t.  BarboC  in 
rubr.3.  parc  num .  7  7  .Cfolu  c.  macriiii. 
idco  (icuc  principalc  fupcr  quo  in 
diem  ccrcani  concraflum  cft  ,  adue- 
nicnce  dic  dcbccur  m  vcroquc  foro 
cciamanccquam  a  paccc  pccacur  ,lic 
ctiamdebebitur  p^na  cumprincipa- 
lis  locom  fubintrat,  vcin  cafu  ifto, 
a ncequim  petatur,  ipfo,na  m q ue,diet 
lapfu  qui  mccrpcllac  prohomine,, 
commiccictu  ,  6v:  cxcunc  dcbeci,  inci- 
pic  d.l.  magnam,cum  aliis. 

4  Secundo  Jimico  prxdtda  fcn- 
tenciam.vcnon  ptocedat  quando  pg- 
Baadi)citur  cootradui  de  iure  nulle, 
quicamen  eius  narurx  cft,  vt  pznjK 
adie^io  in  illo  vaiida  lic ,  vc  cuenic 
in  cafu.^  alccri,.infl]c.  dcinucilib.  fli- 
pulacionib.  cum  fimiiib.  &  m  con- 
traitibus  illis,  qui,ccfi  non  valcant, 
camen  lecunddmius  Canpnicumja- 
ramenco  confirmancur ,  vc  in  fpeeie 
cquanuis  pa£himi,de  paft.in  e.quQ 
cafuconcra  panem  concraciiii  ftarc 
nolcncem  commiccicur  pama  cx  lurc 
noftro  Rcgio  Ord.libr.4.  ticul  70. 
final.  qua!  in  anciquis  habecur  fub 
eod.lib.tical.44  $<fioa|.  cuius  memi- 
nic  Molin.di^.mipiitat.7y.  vcriicul. 
Quando  paeaa,comi|.:vbi  idem  cflc, 
dixic,  cx  communi  (encenciacradica 
a  Couar.  did.cap,  quanuis  paftum. 
X.  parc.  4.  num.  4.  quo  camcn  m 
loeondn  «radidic  Coiiar..deberi.plcr' 
nam  appofiumconcfadoialiasbimb 
lo,  qui  de  iureCanonico  conHrmar 
ri  iuramcnto  poteft  ,  qui  eft  ca- 
fus  Ordinac.  noftra;,fed  porius  cra- 
dit,p«cn«adicfti09cj;p^i2ullam  c(]'e, 

. ^uando 
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<juando  cbntradus  cui  adijcirur ,  efb  •  i fla  ;^.a1ceri,vetb  conucnie^lf.He  vero 

ntiltus,a  lcgcqucreprQbaciKiquxfnic  bor.obligac.quxiemperponic  cxcm- 

optnio  Gloir  in  1  fi  pationus  ,  vci  fic:  plum  ccncraclus  prxrcr  lcgcm  celc- 

Patronum,  vtrb.  Fauiana  ,  ff".  fi  quid  braci,  in  cafu  dc  qno  in  d.^  altcri,  vi- 

infraud.  patron.  quam  Couar.  dia.  dclicec,  cum  quii  altcri  Ibpulacur^ 

num.  4.  in  princip.  iingularc  vocari  quoinexempiocumGloir.cranreunc 

&  communem  efle  ex  alijs  quos  rc  -  omnetindifierencer ,  Vc«dtci^Iar.in 

hn ,  cradic  Gucicrr.  ib  repecit.  I.  ne-  d.$.alceri,  num.itf.fequitur ,  tc  com- 

mojpoceft,  namer.  400.  fF.  dc  Icg.  i.  muni  fcrc  omnium  iudicio  ica  de-* 

latius  dift.  tra(3:.,deiuramcnc.  i.paVc.  finicumcflCjteftatar  Couar.d.f  4.nu,' 

cap. ^rt"  num.<J.  Vccunquc  vcro  circa  10.  comnuinc  iccm  agnpfcir  Mcnch. 

hocfc  rcs  habcac,  dequoftacim  age-  d.^.^o.nura.j^.iiccc  illc  ab  ca  cuia 

mufi ,  propodta  Umicacio procedtt  in  alijs diicedat  ilMd.num.5  S.&  5  8  prope 

concra£iibusd6iurenullTs,quicamcn  •  iin.Ripa  vcrd  in  1.  ica  ftipuiacus>  in 

ciulmocii  funr ,  vc  patnaractieftio  va-  magna.  fF dc  vcrbor  obligacion.num, 

Icac  in  ilhs ,  fiue  dc  communi  iurc,  56.rcgulam  fimplicicci^confticuic  pcr 

fiiic  de  Rcgio.cunc  cnim  ,  ciim  pti-  ccx  ibi,  &  in  1  fi  horao  mortuus  ,  eod, 

muni  pa:na  comuiitcicur  ,quia  pars  cuul.vc  viciaco  concfa^u  principali, 

coQcradui  obediredetre4(ac  ad  nul-  ftipulatio  quoque  pcnalis  viciccur^ 

litatis  ius  confiigicns »  cxtonc  debe-  quam  duobus  modis  limicat ,  prtmo' 

bicur  iu  vcroque  forO}  conftat  enim,  vt  non  proccdat.cum  racio  ob  quam 
incafu  iftocam  fuurc  mencem  con-  .  concra<3:us  principSilis  viciatur  ,  dcr 

crrrficntium,  vcaducifus  parrcm  nul-  ficic  in  pxnali.vc  in  cafu  d.  §  alrcri; 

Ircacis lurc  vti  voicnccm  concra  fidc  fecundo  quando  ftjpulatio  p.rnalis 

proillicam  ,  pariia  cura  cftcdlu  com-  iuracacft,iuxtaBarc  in  l.fiquisproeo 

sniccctetur,fi  exigerecur>  qua^  loco  (Tde  fideiuirorib.. Alex.  conC  40.  coK 

xci^^rincipaliteradkaedcbicajSeappofi.  ^.lib.i.  Pro  q^ua  fcncencia  ac  regdl» 
caincontra^.                       ^  citac  Rip.Gloiramdl.fi  patronns^' 

y    Dubiutn  vcr6cft,qua(!o  p.rna:  vcrlic  Pacronum,  vcrb.  Fauiana,  qui^ 

appohC40  valcac.concra^u  nullo  ma-  notabilcm  dicicd  num.?^. 
rcncc  Inquo  cominunisopinio  eft,        6    Quacquiacm  Rip.cradicio  ia 

fecundum  Couar.  d     ^.num^in  quoeOiione  hac/ecuriorYidetur ,  tnni 

princ.pcr  l.non  dubium  C.de  legib.  proptcrd l.ita  ftipulatus ,  vbi  *vidc« 

ciini  alijsper  cumcitacis,&perMcn*  cur,qu6dftipu1acio  dc  ^a|ibi  .eiuf'' 

ch.de  fucceft.crcat  lib.j.^.^o.num.^S.  modi  fit,  cui  lcx  non  rcMic,  ficuc  W 

quod  fic6cra£luseftnullus,  quia  Icgi  fpcoicd  f  alceri,  &  tamcn.qXiia  illa 

concrariuscft,  ncc  parn.T  adicdl^io  in  non  valcac,  non  committitur  pa:na»- 

illovalcat:  n  auccm  cft  nullus,  quia  qiiam  propcer  generalcm  regul.  d.l, 

prcter  legem  eft,  ideft*,cuilex  noq  cum  prihcipalis  iF.  de  regui.  idirj 

afiiftit,iicquetefiftit,taoc.ctfi  cootrk.  &rcgu  I  .acccftbriu  m ,  cod.tituI.  lib.  €^ 

Ocat  tn  principali  pon  valete,teneac  tead  d.*^.  alceri ,  ceijpondcri  poteft , 

tamen  appofirio  pzna;.  Ica  tradic  quod  ibi  .racio  ob  quam  prhncipalis- 

Gloff.in  d.l.non  dubium.verb.  ob  id,  concraiilus  non  valct^cflacin  pa?nali 

in  fin  &^ibi  Barc.  prope  fin.  vlcim.  adicclionc.idcoillafuftinctur  fetun-  . 

x>ppofic.uloft'  iccm  in.l.  cum  princi.-  diim  Bait.d  1.  ica  ftipulacus ,  dppofic, . 

palii$d(reguliuc»&iaI*ftipulacio  t^tqoem  Ripabi  requiciic  noBt 
i  .       .  .  •      •  N05  Pcgj' 


  • 

4^8        L.Ex  hoc  iure.jfde  iuHit.O^  lur.    2  .p. 

Dec dbt.  (um  priocipalis ,  num.j.  6c.    lcgts  racio  cd.quiacum  httiufcemocir 


communcm  cffc  intcllcdiim  ad  d.^. 
alccri  ,  fccuntium  Marian  Socin.  ibi 
nu  143.d1xicGuc1crr.dc  luramcnc.d. 
i.parc  c  36  ou. 7.  fcquuncur alij  cicati 
jiCouar.d  f  4.na  4Tcrficttl.  Ddnde 
|^ncrlt&  a  M«nch  d.  j^.  |o.  num.  s8. 
.vcrficul  Secf  hoc  vnicum,  vbi  aliccr 
re/pondcc.diccns,  quod  in  cafu  d.^. 
alceri,flipuIaciopj5nalls,  didin^Cla  cft 
aprioreJcquaibi  ,d£  pcc  fc  princi- 
,  palicerfttbfiftic»  ideo  nullicas  iUius, 
validicaci  iftius  iropedimenco  non 
efl:.-ScdBarc.6ecommunis  refponfio. 
kintcrprctacio  ,  tcncnda  magis  eft, 
ncgaricnim  non  pcccft,  quod  ftipu- 
lacio  pxnalis,  dc  qua  in  d.§..altcri» 
accelToricad  prit>rc  intcrpofica  fiiit, 
^uaconrrabences  pri  ncipalicer  agcre, 
tn(cndecunti  ficucincalud.  Lica  fti- 
pulafVis.vbincucrum  valcCiValccvcrd 
accGdoriaftipulatioincafud  §  altcri, 
ccfi  pcincipalis  non  rubfiftacjqui^a,  vc 
diximus  cum  Bacc  &  alijs.racio  qux 
iniliucia  principalt^YC  non  valeac» 
^fictc  in  acceflorioy  idcirc6  dcfi^ 
^iencepri|icipali,  non  deficicaeccfio. 
Tium,  nec  illius  naturam  fequiijur, 


concradus,  dc  iure  iu/amcnco  con- 
firmari  pQfsint ,  &  lex  alccca  noftta 
Regia,iuramcncum  in  concrai^ibus 
appeni,vccet^eod.lib.4  cicul.  7$  loco 
llitu5,pcnam  apponi  permific  Leg  if* 
lacoricuius  mecu  contrahentcsadfi* 
dem  prxftanda  impellercncuriquafi 
fic  prGuiderc  inccndcns ,  nc  concra- 
^usiili, qui  iuramcnco  adhibicova- 
lere  ponfencomni  iurisauy^Uodefti- 
cuci  manerenc ,  i  fubdicoraoa  cem- 
mercio  omnino  fegregaci &  (vl  ica 
dicam)cxtbrres.  Exqua.dccidcndi 
Vacioncad  Icg.noflram  infcrtur.apud 
nos.cciam  concradJus  iUos.qui  ,cum 
perfcnon  valcanc  confirmari  camcn 
luramcncopoirunc ,  mancrc  fub  dif 
poficioneprd.d.titul.7|.vc  fup.tra. 
didirousin  arttcolo  pnecedente ,  U' 
eecaliqui  in  concmrium  ioducere 
conenturOrd.d  titul  70.^  (inal.quos 
lefutat  Pinel  m  l.t.j  part.c.i.Q.ii.C. 
de  refcind.vcndic.  .  .* 

8  £x  ead.Ord.etQi^nd1ncecpce- 
cacione',videtur,  etiam  inftrti  ,coa- 
cra^lum  de  alienacione  reidotalis, 
a  maricocclcbracum  cum  vxoris  c6- 


quandoinccr  vcrumquc  diucrfa  eft    'fenfu,mt>do  pca;di^o  confifmari  pof- 


racio.ftc  Iiti>icata  regul.d.lcumpcin 
cipaiis.vc  pcr  Dcc.ibfd  num.}. 

Apud  J10S  ver6  lacius  hoc.  CX' 
ceii^itart  iunc  fma^  concca£bis  ali- 
qui  qui  dc  lurc  noii.va!ciic,j6e ,  quod 
m^giseft,  qflbus  ius  ipfum  fcfiftic, 
fictamcn  Ci  cum  ^xnx  appofitipnp 
celcbrcntur,^a:na  tcnet,&:  cxigi  pot 
ccft.vt  yi  Ocd.lib.4.cicul  70.^.  final. 
inantiquiseod.  libcicaL^^.  ^.fioaL 
quse  hop  probat  genoraliccr  in  omiu- 
b.us  conrra^ibus  qui,c.tfi  de  itfre  non 
valeanc.Cuc  quia  func  ptarccr  lcgcm, 
fiuc  etiam  quiaooncra  lcgem  ,  vc  in 
ex9m|>)i&qui.b^s  vcitur,  calc^f  camcn 
ftthc  qui  fecttn.duiD  Itis  Canonicum, 
|iiraibeQ^pcoafirmikcipoiruiit.CiiittS 


fc  pcr  pajnac  appofitione,  ita  vc.fi  mu- 
lierpoftcaa  concfa^lu  rcfilicc  velic 
8e  alienatam  rem  vcndicare ;  quod 
poceft,Lvnic.$.9e  cfim  IcxC.de  rei 
vxor.ad.princip.vcrficul.  Quod  nos 
inftit.quib.alienar.Iic.incidac  in  pa;- 
nam  rctcnim  calis  aiicnaiio  lura- 
mencoadhibico  con£rmacur  c  ciim 
,concingac  »de  iureiur.  lace  .Gutierr. 
-craft.de  iaraAjconfirraaC.i.|>arcc  i  i 
ptincip.Cald  de  empcioii.&  vendic 
c.|o  4  nom.i?'  idpirco  appofica  pat- , 
na  iuramenci  loco  fuftinebicur  ex 
0{d  prxdifla  d  cicnl  70  ^  final,  Qua 
cacifdnc  idem  vidcbatur  dicci^um  ck 
ittce  noftrotincoacradu  minoris,  vc 
ecfi  ftiiUiter  .Gebbrecac  { qSia  cum 

.  .  iura. 
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.  Qa^.XllL  (^UuJula  p.  Vej)am  cpmenthnali.  429 

taramencp  vatec  ,At^ch.  lacrameftra. 
plTbcrumC.fi  adttcrC  vcjidic  lua^la 
Gloiribi, 8£cominuiji  fciKtiitu  ap 


pofitio  pxnx  v.ife.ir  ifi  ilio : cAmcrfi 
hicnon  'rancum  fcqucrcmr  incom 
fnodu  ni  ciiai ,  auxilio  rclUcucioniSt 
adtterfuspcQs  promiisioiiempocaif 
fec  minormuariiac  verdiaalier  ,€ui 
hoc  bencficiutn  non  coinpecerec  vel 
lieberec  tior;i!cn»  remperdcre»veifol- 
ucrepxnuiu. 

Qiiodc.imc-nmihitiuVum  faiis,  8£ 
'  accrbum  yidlxuCidc,  Aainquc.faCll^ 
'prohibicto  alicnacionis  rei  docilis, 
eciamconfcgcicncc  ^xorc  {x'\xM^- 
bus  inducla  fir  approbatacludcrctur, 
qu.i  enim  facifiracc-  mulicr  alfoncic 
viro  aliLMKirc  volcnci.allciiciv-C  vtiqtic  • 
pa;nam,pro  fccucicacc  coniciclusaJ 
•libtcum  efnpcorlsimponencl  Qj.arc, 
lic  Legiflacor  nofter  yidcacui:,mulie 
ribusmtnus  cauce  profpexiife  ,legi- 
qtiepro  docibus  tliarum  ,  in  quibus 
eciam  publicus  verncur  Uuor, con- 
fulcoScptuJcntifsnne  fancicx  gcnc 
rali  fui  difpofitione  dccraxilfc ,  quod 
crcdendum  npneft  de  eo  qoi  lura 
tuecur,  J»  fi  quandb  C  de  inofficiofr 
ccftamen  dtcendam  cfl ,  legiim  no- 
ftrim,ctfi  gcncralisGc.r.inomodo  in- 
cclligi.cicbcrc.fcu  hmcari,  vcnon  pro 
Ccdat  quando  Mtionullitacis  incon- 
cra:>u  xque  mtlicac  in  pjcna  illiu$| 
'  qtfi  cft  cafus  praslens.idco  enim  laii- 
citum  fuit.ne  re^docalisalieuari  pof- 
•fecdcconfcnfumulicris  cuiuscOidos. 
vt  fuccurrcrccur  fragih  illiusnaturx, 
acfexui,qu.r  facile^iri  blandirijs  auc 
eciam  cimQrcallcc^^arcrum  docaiiiijn 
aHcnaciorti  tn  magnam  ipftus  perni- 
ctem  confencirecvc  prctefix  in  d  h 
*  vnfi:-^  &cam  lex.ibi  ncftifjhtgte  m 

t  .>J  fittr»'repfntin.im  fic/inr.xinr  t:in^t,tm-^ 
bi.  lu  (.1  pr;nci[>.  inOir  quib  alicn  !jc, 
in  hnalibus  verbis  ;  qu.t  fr.igilicatis 
muiicbcis  rsuio  cam  miiicac  m  cX' 


corqucndo  c^fcnfuad  alienarionero, 
qftitlk  ad  p^'Haiu  \yro  obferuacjorietl'» 
1ius»vc  reipOipatct,  &:  idcmeft  in  co. 
tra  \m  minorts  Iii  inscrgo  cifibus  8C 
alijs  tn  quibus  cadcm  (ic  racio  p.in.c,  . 
quxconcr.ichi^  pi  lucipaUs  ,  limicacia 
c^Ord.noftrad  cirul.  70.  (inal  vc 
nonprocedac  in  iUis ,  ci!1i*c«iicraftus 
rales  fir».qut'de  iure  iuramcntb  con' 
firmcntor.cuius  m.iibr  effc,vis  ,  &  ar- 
(Ilius  vinculuin,  qudn^  p.Tnalis  fljpu- 
iacionis  Kcc  hoc  mirum  qiwdcmjvn- 
dc.non  fcmpcr  valcbit  argu  mcncum  « 
pfKrmactu^deiuraroenco  adpsnam» 
vccopcra^us  qui  luramenco  confir> 
mari  poceft ,  pofiudc  psnaj  econcrii 
vcro.fic. 

9    Vlciruopro  complcmcro  pr»- 
fcmcis  arciculi,  «Jc-parnpX  quancicacg  . 
qucrendumefti  qood  incer*  Dotloir. 
loiiga^cdubta  difputaiionc  concrfr« 
aercicar.in  qua  duodccim  opinioncs 
memorac  Ilcbutf  in  I  vnic.C.  dc  fcn- 
ccnc.qu:i;  procoquod  inccr.  profcr  4 
nu.n  54).  ybi  dc  hoc  Gloir.  Baic 
ahj,&  in  ^^ltcrf jVcrb  qua:  fic  quail- 
(icas.  tnftic.  de  1ntteili&'ftipUlatjK>iL* 
Barc  &  DoL^lor.in  1.  ftipalntio  iti$t4» 

alceri  ff.de  Wrborobhgtfe.Gom 

Taur.num  4  cfui  commuhctn  irihoc 
refoiutioncm  afsignaCiVarias  itenlin 
hocarciculo  opiniones,  &  a  Diuc((^s 
cdmuncsnancupacas'  recenfec  GgcC 
GallaCde  cxp^nfc»  flHI).  tf|.«oit>  • 
A:qucnti,pbftoi6netGl^  «dmni^fl-* 
ciT  de  empcion  &  vcndit  c.  19.  numv 
4,  Sunf  qni  puttnc,  iudicis  h«c  arbi- 
tno relinqucndum;  qux  tuit  opinio  , 
Roman  cpnf  j«o.  num.  9.  vciiicui^ 
Miblver6,'quam  probARl  cx  d  i.  vnfff'^ 
verfi^ol.  t^tsn  fcimui  /'df^nfk  ii)quif,^ 
e»$  cancafntnod6  piarnjcs  ticigi  <qiil#. 
coitipctcnti  modcraniiuc  profcrfrtf-' 
.tyt,  vcla  K'gibu5ccTto  finc  concjufilK 
ftatuuncur, rnbdic  tflmen  quod  p«n^* 
dft^lt ,  exigibtiis  fcmper  .cric.  pcr  l. 

•N  n  4        &ic»duiii  - 
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4}o        ljMxhociur€.ffAeIiMiUKs*i4&.  2>p, 

fcietiduiniF.dccuiAioi]ib.qi]an,cdm     nic  Menoch.  fic  4flO(i  ipcerpferacaf 


^ pxna    duplum  vlqac.promiRicur, 

arbitrip  ludicis locus  non  fit,fcd ciim 
cxccdiri&:  ica  Romar^quem  rcfcrc 
Grcgor  l  70  citul.18  verb.  fola  pena 
dcldoblo  rcfcrccttam '&  (e. 
quitur  Homan.Menocb.de  arbicc» 
lib.a.cafa£0O.oum.i^- vbi  lace  pro- 
fequictir  in  nu.fequcncib.nec  difpli- 
ccc  Ga  llec.q  u  i  lUu  cciam  recuiic.«u:.^* 
Aum.^^acilin. 

.  10  P^^fpanin:  vero  lcgibus  dccifa 
eftconcroiierfiaiftai  ftacuunc  cnimf, 
adduplum  vfijueafceadere  poflee6<t 
iiencioiialem  pasnam ,  &  non  yli^, 

dc  qao  ajjud  nos  eft:  Ord.d.-lib  4.  ti- 
tul.70.  in  princip.&:  cx  CaftclJa:  lc- 
gilHis*  cradit.  Gicgor.  loco  proximc 
cKaco.  Quod  iic  incelligcndum, 
vcin  4iuplo*principale  connumere*. 
tur,ita vc  pxng  promiiTa  iun^  pria* 
cipaliiprincipalLsduplu  no  rranfgre' 
diacur,n6  vcr6,  vt  principalis  duplu, 
lpcopa:n.f  firtvidclicec,  (i  principalc 

<;encuiQ  impQ|:cec,cuius  duplum.du-  .« 
cpncafinc, ad ceoCum  viqae  albcfii-  *  adieftanicoBCradniaaocectaqaan-  • 
1diDMAcnapoccft,qujec«mprincipaU    ticas  promifcicur,  in  ^aodcm  vfura- 


d.cafu.z<ro  nu.i8^&  ad  leg.  noftrsAn 

Rcgiam  Cald  d,c.2  9  num  4. 

II  •  In  mucuo  aufcm.&r  contra- 
^ibus  alij^  quibus  pconutcitur  ccrta 
pecunijc  quanctfas ,  auc  rei  alcerius 
quae  poqdere,  numero ,  6e  menfara 
confiihc  ,  conuencionalcm  psnam 
Ord  noftranon  admiccicd  ticul.  70. 
^.i  propccrvfur.Tfufpicioncm,  incu- 
iuS fraudem.pra:fumic  lcx,  adijci  p(B- 
nam  (i  ftacuca  dic  quancicas  promif- 
£1  non  iblaatinr.  lllud  ^im  cercum  * 
cft.pxnam  appoficam  in  fraudem 
vfurarum  cxigiyion  po(re.l.cum  al- 
fcgas  C.de  vfur  ScribcTic.in  I  rogafU 
^.(icibi  flp  fi  ccrc.  pctac  vbi  cradunc, 
•  qdadoin  fraudcm  vfurarum  ccnfea- 
turpznapromiira.  &  in  l.vnic.C.da 
leotenc.qu:£  procoquod  iacereftpro. 
^erunc.  .vbi  RcbufF.num.;  70  &  40l{* 
&  concluduDC.ceftc  Mcnoch  d.  cafa 
2<»o.num.4i.&alijs  quos  rcfcrt  Gu- 
cicrr.de luram.i.parc.c. 36  num  .p.ver- 
iicul.Vlcimoeft  aducrccndum ,  pxna 


fioiul  ducpncacfHcianr.qnodeft  il- 
lius  duplu.Sicque  kgalis*p.Tna,  quas 
adfummum,  rcgulariccc  quadruplu 
afccDdit,  non  vicra  .^.omncs,  &:,ibi 
GloC  magnat,  inllic.  de  adlion.  Me- 
jioch.d.cafit  z^'  na.  4.  de  quadniplo 
,  «am  principalisfimplo  «onumefcaca 
intelligicur.vtin  triploexplicuic  tex. 
in  tripli  vcro  ,  inftic.  de  aiflionib. 
quod  DQftra  Ord  d.titul  70.  in  pria- 
oip.in  conucniiOinaii,&:iudiciuli  px- 
joa  Cicis  clare  exprefsic  ,vc,  nempe  »  fi 
pfincipaleimpofcec  ccticum,  pasnas 
nominc  tancoiide  eHe  pofsic,  &  noa 
i(kra.  Idqui  quanuis  partes  fcicnccr 
'mniorcm  fummam  parnx  nominc 
proinicranc;  nam  in  rcliduo  non  va- 
-l^bic.iu)(caOcd  pr^ didamjcuifimilc 

c|tftiitucain  Pacaaioumcttiasjn^B^ 


ram  adieaam€eai6ri»idcirc6  exigi 

non  pofTcproucin  lcg.noftra  Rcgia, 
qux  in  hoccum  communi  conucnic, 
vccxcommuni  cradic  Cald  d  c.  19. 
num.zi.Quam  legem,iuftam  &  fan- 
dam  appellac  Molin*Tlieologus  in 
cpm.de-cbncMftib.difputac.317.naln.  * 
^.eamcamen,qaia  in  prxfumpcione 
vfura!  fundacur  ,  infero  confciencia:. 
vini  non  habcrc ,  quando  vcrc  non 
incccuemrec  vfurt,dixic'  ibid.  quod 
etiam  nocaaiE  Rebell.^le  obligac.  a. 
parc.lib.7.  qacft.^.nu.  y.Noooollas 
vcro  condiciones  addncit  Molin. 
quibusferuacismutuacario  pasnaim»  * . 
poni,ab  iiloquc  cxigi  pofsit»  fecun- 
qum  Do(3^or  percumcicarosin  num. 
|>rjeccdencci  de  quo  LelT  de  iutl  2( 
ittrJibu.Ata<iajbic.;5.jaEaQttf  eum 

.Card,  ' 
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Card.Tolcc.infumm.lib,5  c.ji  nu.i. 

IX  Limftarur  vcro  d.Ord  in 
•iequenct^vcnon  proccdatin  locacio 
nibus  rerum  fuaruin  £)disabilli$  qut 
pccunijs  fuis  fxnus  cxcrcerc  non 
lolenti'ctfi  enim  in  his  conucncioni- 
bus  cerca  pecunix  quanticas,  mcrcc- 
dis  nomine  promucacuc ,  adie^o 
Meaz  fi  prsftitara  die  merces  non 
loluacur,vaIebic,cuiusracioaem  ,  ad 
iimile  Brixixdacucam  afsigoac  Me- 
nochdcafui6o  num.pcnulc.&  ad 
lcg.noftram  Regiam  Cald.d.  com- 
nicncar.de cn?pc  &  vcndic.c^o.  num. 
I  fie.t  exBald  in  c.i  num  4  c^ualitxio-» 
minos  propriecace  priuecar,Cc  laf. 
in  l  i.oum.f74..C.dc  iur.cmphycettC« 
abcocicacis, 

.7)  mma  claufulai 

SVMMAKIA« 


E  R  cUttftlam  conftituti  iUt 
iransfertttrpopjiio  ^udmco- 
ftttucns  consiituti  temffore 
bdifeUtt  &%fi  nuUam  tmfC 
hkhta  I  mtUm  tMmftri  metmfu 
tntmm. 

Per  cUufti/am  eonffituti  fe^tfi^ 

Jiiiov^ddo  transferttir,if)favero  fof- 
Jef^io  tmnjlsta^  vera pojpfsto  esf  ,  CT 
etujdem  effeclnSi  cutus  fojjefuo  ,  qu4, 
troMsftrtrar  fer  ttOum  verum  evr- 
fM^emt» 

Deelaratttritt  cenJlitittieUttJuU  ed- 
ieliatitubvalidc  tradttur  y  Jter 
cUufuUm  ifUm  tituk  inttafido  adie^ 
ifam  nuUam  transjerrt  pcjfeponetni 
^ud  tuquiritur  per  aiJum  verum-^ 
«tfi  xwtre&m  frincipeSt  indltu  fit; 
^Sgmi^rMipafitgnatur, 
Her  eku/iUmeintJhtMtieeSetdm  m 
tempusyoft  mortemtettfiitiiitit  Itm 
$r*ttsJeriMff*Jftfig, 


emtfiitiietttit. 
€,     K^mpiiatur  etiam  ^  eenfiitta^  edU 
ijriatMrclaitptUt  exnunc,prooc 

cx  cunc. 

7.    Frobatur^fojfeponem  fer  cgnftituti 
eUi^&lMm  /efftime  tran/latam  non 

' fimij9perJon$e9niJitmari\  ^mertt 

eet^itticfitis. 

Jtem,n9  extingui  eenpitittneeitfittti 
tarif  mortejrsditnr  ex  emmmti 

fequenti. 

5>.  Per  conjlitutum  ntn  tjuaritttr  si^ 
&  Jenti  fojfejue  tuiie  ofteftationtn» 
10.  lOim. 

Etifiinterim  eSmtnent  4/y  rHendtlfr 

eJ}-  tradatyconfjittttarif  prtmi  fequem 
acceptattopojfjyonii  trtmfitiieneitm 
e^eratur.  d.»um.  19.  * 

clavsvladecima; 

VcclaufuU  cmfHmu 

Sc  claufula  vfitacijii* 
%  ma  cft  sn  coprraftibui 
"  qui  in  fcripcis  cdcbrjh 
cur,  &ad  muItavtiUiqf 

per  illam ,  namquc,  iq. 
confticucarium  rransfcrcur  poflcfsip 
jlla quam conftifuci  tcmporc  confti- 
tucnshabebac^ica  vc ,  U  nacuralcm 
«ioilc  tool  babebat ,  vcraqnc  Xsm^ 
feratut,  aboquin.  quam  habcbat « do 
quoeftccx  celcbris,  &clcgans  io  I, 
quodmeoffde  acquirend.  polTef 
ibi  gloiTBarc  communiccr  Scribb, 
Gom.communc  diccns  in  l.^y.Taup, 
nitm.78.^  fcH»c««.  Tiraq.  de  'wxq 
conftim.r,paf(.n9m.4-9Cll*K  %* 

parcampllat.  ao.ft(  icqttcnti ,  YMfJt 
conf  ip7.num.»Kfom.£.  Mcopcfa.40 
facopC(.|>o^€|:i;cm.t4.|uiiii.25.  Cc> 
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L»Ex  hoc  iure.ff, 

tcmporc  confticuci  nuUam  polTcf- 
/ioncm  habebat  conftitucns,  nullara 
transfcrc,  vtcH:  communis  omnium 
fcnrcnciaperccx  ibi  iunda  glofT.in  I. 
quanuis  ^.fi  conduftorft.de  acqui- 
rcnd  polTcf.qucm  fingularcm  dixic 
Gom.d  1.4f  .nu.84.&  cum  alijs  quos 
rctcrt.tradic  Exca  dc  paft  num.t^o. 
pluribus  citatis  profcquicur  late  Ti- 
raq  d.traft.  j.parc  limic.i  vbi  num.z. 
in  nn  aic ,  quod  ncc  vnus  huic  fcn- 
tencia;  contradicic,  poft  omncs  Maf- 
card.  dc  probac.  concluf.  12.13..  cx 
nuni.i. 

1  Et  poflfcfsio  quidcm  pcrclau- 
fulam  iftam  (icletransfcrcur/cdqua- 
'uis  transfcrcndi  mcdus  fiftus  fic, 
rranflatapoflcfsio,  pcncseum  in  quc 
transfcrtur.vcraeft.vt  cx  Batt  in  1  ab 
'cmptionc.cnca  fin  vcrfic.Vltimdad- 
ucrcas  ff.dc  pad  &  alibi ,  tradit  Dcc. 
in  Lcontr.iClus,  num.  i^.fFdc  rcgul, 
iur.late  Tiraqd.trad.de  confticuc.t, 
parc  ampliat  i  cx  num.i.  Tcfiauc  dc- 
cifPcdcmotan.38,in  nouis.  in  princ. 
&CX  communitradit  Cald.in  com- 
mentar  dc  cmption.&vcndit,c  zy.  n. 
t6,  ad  quod  quotidic  allcgari  folcc 
tcx.in  1  cerce  ^.j  ffdc  prccar.  vt  di- 
xitTiraq.  d  ampliat.i.  iium.5.  quem 
commcndantcicati  ab  coibid.num. 
prxcedcnce. Atquc  ita  ciusdcm  cfFc- 
£lus  eft,  poficfsio  tranflaca  pcr  con- 
ftituti  claufulam.cuius,  poflTcfsio  ac- 
quifit.i  pcr  vcrumac  corporeumap- 
prehenfionisaftum.vt  nouifsimetra- 
dit  Marta  traftat.  dc  claufults.  prim. 
part  clauful  lo.num  4  Ideois  cui  per 
conflitucum  q«a:fita  cft  poflcfsio  , 
propria  authoritatc  rcm  occuparc 
potccir,  fccundum  Glofl".  in  i.  cum 
crcdicor  ff.dc  furt  tradit  Vital.  traft. 
dcclauful.^^  clnufula.coftituit,  fc  prc- 
cario.num  ii. 

5  Hoc  tamcn  incclHgcndum 
eft^duminodo  ciculo  valido  couftitu- 


tum  adijciacuripcr  hanc  cnim  clau- 
fulam  cituloinualidoinfertampolTcf 
fio  non  transfertur.cum  tamen  tcalis 
poflcfsioacquiratur,  licet  contradlus 
principalis  ut  nullus.l.i.^.fi  virvxori 
ft'dcacquircnd.pofrcflr.  vbi  Paul.nu. 
5.ita  difiinguic  inter  vcraniquc  pof- 
fcfsioncm  ,  &:  cum  fccucus  Dcc.  d.l. 
conrraftus,  num.  14.  vcrfic.  Vlcinio 
coclufio  fupradicla.latcTiraq.d  trad. 
5  part.  limit.  7.  vbi  plura  congcrit, 
Valafc  conf  lo/.num.  7.  cum  duob. 
fcquentibtom.i.Marc.d.  clauful.  io. 
num.j.Cuius  diftcrcntia:  manifcft.» 
cft  ratio,quia  ad  acquifitioncm  pof- 
fcfsionis  pcr  adium  vcrum  ac  rcalcm, 
nullus  rcquiritur  ticuluSiCum,5i.'  prx- 
do  alicna:  rci  poft^cfsioncm  inuadcns, 
vcrus  cfficiatur  poircfior,  ita  vt  fi  cx 
inreiuallo dccurbetur  a  rei  domino, 
ancc  omnia  ad  illius  poftcfsioncm 
fic  rcfticucndus.  c.  in  liccris.  &  ibi  no  - 
tatur.dc  rcftir.fpoliator.  I.  colonus  I. 
cum  fundusff  dc  vi,  &vi  armat.co. 
munem  fcnterjciam  dicic  Mcnoch 
dc  iccupcr poflcf rcm.i  num.iio.vcr- 
ficul  Communis  crgo  ,  vbi  dcclarac 
&:Iare  profequitur  innumcr.  fcqtjcn- 
tib.lacifsimeGabr  cicul.de  reftic  fpo- 
liator,  concluf  5.  Ac  vcro  conftituti 
cl.iurula^accciroria  cft  ad  contrailum 
cui  intcrponitur.  vnde,  illo  no  valete, 
necillafubfiftcrc  potcft.auc  cftc^lum 
aliqucmopcrarijicgul.  acccftorium; 
de  rcgul.iur.iib.6.1.  cum  principalis 
ftVodcicuI.&  pluribus  citatis  iradic 
Tiraqd.limit.7,num.i6.vbiad  claa- 
fulam  quoquc-  vfusfru^Hus  rcfcruati- 
uamidcm  tradit  Idqueinalijs  con- 
traclus  claufulis  xqucobtincc,  cx  ea- 
dcm  r.uionc,  vc  voluic  Gloft'.  m  I.  fi 
pacronus  ^  pacronum ,  vcrb.  Fauiana 
ft^fi  quid  in  fraud  parron.  quam  plu- 
rimumcommcndanc  cicacia  Tiraq. 
d.limic.7  nu  28.  vbi  mulris  c.xornac, 
&:  m  dcpoficaria  cradunc  Valafc. 

conf. 


C^.Xm.  Qaufula 

conr.85.  prope  lia.poft  cum  Obed. 
<leci£)7.  num.4.tom  I. 

4    Prxdida  nuccm  conclufio  dc 
tranllacionc  poirerionjs  per  claufu- 
lam  confticuci  a^ulciphcuci  a,  Do< 
Aorib.liraitsmir»vc  vidore  cft  «pnd 
Dec.d.Lconcn»ftu$ex  numiiS.  "ver- 
ficul  Prim6,  lacifsime  Tijaq  d.  tra- 
^ac  dc  lur  condituti.vbi  variasafsig- 
nac  limicacioncs,6i:  ampliarioncsiin- 
ccr  quas  frcqucns  in  ore  omnium 
eft^um  confticucuqi  io  ccmpus  po(t 
moicem  conftiruencis  confercor ,  vc 
cunc  exeo  polfefsio  in  c6ftitucarittm 
non  cransfcracur  j  qu«  fiiic  Angd. 
craditio  ind.l  quanuis  §  C\  condudtor 
num.i.qucm  Itquicur  Alcx.ibi  i.uin. 
7  a«:conf.5>z.Pcrlpcais  his.coi.^.ver- 
iic.Scd  ica  cft.lib.  t.Dec.nocabile  re- 
pocaiu  d.  1.  concradus  *  nocabile , 
qaocidianom  dicic  Gom.  d.  1.  45. 
Taor.num.S^  &  ex  Syluan.conf.  ^7. 
num.i.lib.i.communcm  rcfert  Tcf- 
faur.d.dccif.jb.num.i.vbi  ahos  cicac, 
conHrmac  Tiraq  d.cra<^.5  parc  hmic. 
i.num.|.&  ibi  num.  14.  opiAionem 
bmc  omnium  aucboricaceconfirma^ 
cam  pcoficccur  %  recepcam  craditio- 
aem  dicic,  &  fcquitur  fiarbof.  in  1. 
diuortioz,  part  in  princ  num.ii.vcr> 
licui.  Vidctur.fF.foluc.matrim.  Cuius 
fenccnciz  ratio  cll ,  quia  policfsio 
p^nes  morcuum  rcfidere  non  poceftt 
atque  ica ,  conftioicum  colUcum  in 
tempus  quoconfticuens  poifcfrurus 
non  cfl.necpotcft  pofsidere ,  vcrbale 
apparet,&  nullius  cfFc£)^us.  Conducit 
cominunisaliaconclufio  ind  1  quan- 
uis  ^.fi  condu£tor,de  qua  fup  fecun- 
dumquam,  vt  pofTeisio  ccansfetatttc 
per  conftiruci  cJaufuIam,  aeceiTe  e^ 
conftituencem  rempore  confticnct 
pofsidcre-ex  quoconditutarium  ad- 
-  monec  Angcl  ibid  num.i.&cum  fc- 
cucus  Alcx.  ibid.  num.  final.  Tiraq. 
cumplurimisab  colrelacis  d.hmic.i. 


10.  DecQnfiituto'.  . 

mm.S.ValafcdxenCio^.  nam,Tt.  vc 
iiccaucus  in  articulando&  probindo 
hoc,  ahas  fuccumbcc}  porr^qoi  con. 
fticutumconFcrc  in  cempus  quopof- 
fciiurus  iion  clt ,  pcrmdccft,  acfi  fe 
nomincaltetius  pobidcrc  conftuuae, 
quando  poffeftbr  ipfe  noneft. 

f  Adduttcaucemalijidemfore, 
ric  dum  ,  ciim  conftittttum  princt- 
paliccr  poft  mortcm  conftitucncis 
confcrcur,  fcd  cciam  ciim  per  acci- 
dcns ita  eucnic,  quia,  vidclicct ,  fub 
conditioneconcipitur,  qu^E  poft  mor- 
ccmconfticoencis  impleufuit^quQ 
eciamcafii  non  cransterrt  poflefsio- 
ncm,tcnct  Tiraq.cumciracis  ab  eo 
d.tca<fJ.i.part  ampliac.17  num.p.  vbi 
Dcc.in  hoc  fibi  concrarmm  notac,  8C 
3,parc.  hmit.i.num  14  quod  vc  no- 
num&  fingularc  inculcac  Gcm  d.  1. 
4^Taar.num.  8^.  veriic.  £x  quibtti 
infcro. 

6    Prjedi^am  ver6  commonm  * 
traditioncm  fublimitac  Alcx.  conC 
85  Vilafadi  narrationc,  col.z.verfic. 
Confirmatur.vol.z  vc  non  proccdac 
adiea^clattlblaconfticucot^x  nun€, 
pnu  exume,  h«c  enim  claniiila  opc- 
rabitttr,vcconftitutum  poft  morcem 
colIatum,fuum  nihilominus  opere« 
cur cfFciAum quafi  ab  initio  contra- 
€tus  fubfiftcns  ,  folumqu^  efFcdus 
illius in  cempus  poft  mortcm  confe- 
»itttr,vcccadicNeguf  Alex.  fccutus, 
depignor.i.parc.r.  membf.  nom.f. 
qucm  fequuncur  Alij  cicari  i  Tiraq, 
d  crad^.limit.i.num.i^.  BarboC  d  a,  . 
part.l.diuorcio.in  princip  num.ii.  m 
fin.Vcrura,  ciiam  pracdida  claufula 
non  obftante  contrarium  tuctu  r  Dcc. 
c6ft47  Incauia  magnifici.col  finaL 
verfic.Non  obftacqooddicic.fequttn* 
cur  Albcn  conrioMnprinc.&  hti&t 
Syluan.d  confi>7.nura.  16.  vecficul. 
Prarmifsis  tamen.&num.ii.Tcftaur, 
quiiilosAaUosrctuhtd.dccif  ^  S.n.^; 

Qjuibus 
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tcmpusport  rnortcm,  alterius  nomi- 
jnc  pofiiJcrcfc  coullicuic,  conftituci 
fubftanciam  vcrc  poft  morccm  fuaai 
diiFcrc,&claufula  i\lsL,ex  ftmtc ,  freitt 
«jr/iwr»reijicpa£tiverinceni  iroma- 
carenequiripr2lerum,qodd  ,(i  dice- 
remus  iuxca  priorem  ienrenciam, 
confticutifubftantiam  abinitio  cort- 
cradlus  lacipere  propccr  claufulam 
prxdi6lam  ,  illius  cftcdtu  poft  raor- 
ccm  coilaco,  faccri,  nece(Ie  elTa  ,ab 
inicio  concradas  confticuencem  alie 
no  nominc  pofsidcrc ,  &  non  fuo ; 
in  hoc  cnim  confticuci  fubftantia 
confiftic  ,  vc  conftuucns,  non  fuo, 
fed  eonftitutarij  nomine  pofsidcat} 
porro,  hoc  c  mciuc  illiusnon  cffc, 
apparec,  qui  poflelstonem  rei  quam 
Inbec ,  quandiu  ipfe  viuic,  i  fe  abdi- 
care,Be  inalium  cransferre  >non  to- 
luic. 

7  Non  folum  autcm  conftitu- 
^mpoft  conftuucncis  mortcm  nc« 
quic  inciperc,fcd  &c  antea  lcgicinjc 
indboarum,8ein  pedbna  illios  radi- 
•cacumyipfiusmorce  excingui ,  ccnue- 
runcRom.  conf  tSp.i.  dub.in'fin.  8< 
Alijrelaci5(:  fccucia  Mcnoc.dc  rccu- 
pcrandd.rcm.14.  quxft.18.  nura.  64. 
ic  fcqucncib.vbi  camcn  num.Cj.  cum 
alijsdeclarac,vcquanuis  morce  coa' 
llitttencis  finiacur  confticucum»  fidiia 
tamen  confticucario  maneac  afti^ 
aduerfns  illius  hxredes  ad  recupe- 
randampolTcfsioncm»  duramod6,n6 
mulco  poft  confticucncis  mortcm  , 
illam  inccnccc,  icavc  ia  tccupcranda 
po(feisiooe  negligqnccr  tt  non  ha- 
beac.fublcribic  Tedaur.  d.decif.5K. 
num.5.  Miror  vcr6 ,  Menoch.  inccr 
alios  prohac  fentcntia  citaflc  Tiraq. 
d.trad  dc  iuf.confticuc.  i.part.  num. 
<Jy.6i:  i.parc  ampliac.i3.&  j.patc.  li- 
xnic.ii.  nam  in  nulio  iftorum  loco. 
rumprolKttTiraq.cooftiticiam  pof- 


finiri  confticucnti<;  inortc,  fcd  oppo- 
(Itum  potius  praTcicim  d.  aiupliat. 
i^.quicquidinprccariolir,  quo.i  ex- 
cinguicur  mocce  rogancis,  quippc  ipd 
duncaxac,noneciam  hcredieiuscon* 
ceilapoflefsioeftyvc  inquic  cex.ial. 
cum  precario.in  fin  ff^deprecar.  Ec 
quidem,fcntcntiam  illam,qu6d  pof- 
fcfsio  cx  conftituto  qua:fita  ,  confti- 
cucntis  merte  amiitacur ,  aperce  fai- 
(am  dixicGom.d.I.  4f.Taur.num. 
89.ad  fin.f>er  cex.  in  l.fi  de  co  §.  fi  fyn^ 
if  deacquircnd.  poffdL  &  concrariam 
probacTiraq  fccucus  Claud.  Aqucn. 
in  l.exicusff'.  dc  acquircnd.  poflcU".  fic 
aliosquos  rcfercd.  ampliat.  15.  num. 
3.&:8  &d  linuc.  ii.  num.p.  cum  fc- 
(^ucntib.  Qui  plane  volunCi  confti-  ' 
ticiam  poilefsioncm  » conftiruencis  ' 
morcenonamicciffed  pofteam  in  per- 
fonaconftitutarij  pcfdurarc,dcficere 
vero  proptcr  negligenriatu  ipfius  in 
rccupcranda  naturali.iuxta  tcx.  in  d. 
§.  fi  fortc,  vbi  explicat  Barc.  Tiraqr 
d.limic.  ai.nu.^.  cum  cribus  fequen* 
tib. 

t   An  ver6  cconcr^ ,  confticaca- 

rij  mortc  conft^irutum  extinguatur, 
ita  vtpoflcfsiocx  co  caufaca  ad  h«- 
redcs  illiusnon  cranfcat,  agit  Tiraq. 
cod.craft.a.part.ampliac  u.  vbi ,  non 
cxtingui,probac.  Qiizienceacia,  com- 

mnnis^ieYeraeftea^ijsdequtbus  ibi 

pcrcum. 

9  Vltim6  fcicndumcft.pcrcon* 
ftitutum  poflcfsionem  abfcnti  non 
acquiri  aDCequamilleracum  habcat, 
yttradit  Alcx*.  dJ.  ^uod  mco ,  num. 
4.  per  1.  fi  communis  ftruus.  §,  final, 
eod.  titul.  fequicur  Dec.d.t.conrra- 
ftus.limit.y.num.zo.  ff.de  rcgu!  iur. 
Tiraq.d.rraa.3,  part.  limic.  50.  Gom, 
d.  1.  45.  Taur.  num.  81.  &  fcqucnci. 
Vndcinfcruntfecuti  Bucr  iu  c.cum 
vcnifTcCpin-  fia.de  leftit.  fpoliacquod 

fiil 
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tuensiinrcquam  abfenscainsnoinine 
fcconftiruicpofsidcrc,  rnciitn  iKibuif- 
fcc ,  noncompcccc  illi  racum  podca 
habcnti  intcrdiduni  tcqupcranda: 
polleisionis,quia  cempore  confticuci 
poflcfsio.  ilH  abfenci  &  ignoranct 
qujenta  non  fait  >.nec  qiurri  pocuic 
ratiha]5itionis  rcmporc,  cum  tunc 
confticuens  non  pofsidcat.fcquuntur 
alij  cicatia  Tiraq  dict.limic.jojium. 
3.&4. 

lo  Infetcureriam  ,qa6d  fi  me* 
diorempore  confticaens }  rem  altcA 
'  vefi<iar,aucdonec     cios  pofTcfsio-. 

ncm  tradacperafl-um  verum.auc  fi- 
^um,  racihabitio  fubfcqucns  primi 

*  conllicucarij ,  crannacioncm  poflcf- 
fionis  nbnoperabicur.TCcradicGom. 
dicfc.l.4f.num.S5  in  princ.  vbi  atios 
ttkit.  Idqoe  procederc,  cciam  fi  no  < 
tarius  abfcnris  nominc  acccptarft, 
comprobac  Tiraq.  di£b.limitac.  jo.a 
num.^^.cum  fequcntib.vbi  racioncm 
afsignac  cur  cx  confticuco  ayeocis 
ndmtnefiido  noi\  transieratar  pof- 
lelsioameaccepcacionemillius,ncm« 
pe,  quiavc  poflefsio  pcr  a^um  vc- 
rum  finc  animo  acquiri  non  potcft 
l.i  §  adipifcimur  l  j  in  princl  qucm- 
admodum  fl:.dc  acquiccod.  pouef  ica 
ncc  pcr  aOttm  fiftom  acqoiri  pofieC- 
fio  poKftabfqoe  animo  &  volunrace 
acqoicendiivcvoluic  Gloif.  in  did.  i. 
quodmco,vcrb  pofsiderc.quam  om- 
nesTequuncur  fecundum  Tiraq.did, 
num  jj.explicac  Gom.did.oum.  81. 
vcrfic.  Pco  qua  etiam  leotencia .  vbt 

'  inprincip.numeri  iUiiisaliameciam 
tacioiieii7.afsigniac.quiaiiiempe,  con- 
fiicuens  viccmfubic  procuratoris  in 
hocquodalicno  nominc  confticuit  fc 
pofsidcrcjhxccftcnim  fundamcnca* 
lis  ratio  quxrcndae  polfcfiionis  pct 
fonfticocum/eciindum  eundem  ibi, 
jittm.78.&-ptocttratoc  incelligi  oc- 


luntatcillius,cuius  rcs  .igirur ,  fed  vt 
ncgotiorum  gcftpr  habcndus  cft  -,  Sc 
idcirco  rarihabitioabfentis  cft  ncccf- 
(aria.  1.  Ci  cgo  ft.  dcncgoc.  geft.cuax 
alijs  citatisa  Gom.d.  n  Zi,  in  princ 

*  (^ndecima  ciauJuU 
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E  R  (UufulMt  vftsfru^HS 
refirMtinsm  prpjuo  fffi 
tr*nsferttir  j  &  finhnis 
iflius  inda€tn(U  €tutfk  (tuffh^ 
trdditur. 

Per  hive  cUufnlam  ftatardUi  f(f- 
fefta  non  tra^^fertur  ,  fed  (iutUt 
tstttkHtll^dbpenes  'vfmfrtiffBM'' 
rintitnmMttente. 

Vfufrtt^iufi»  Ifobtae  comfntit  in^ 
terdi^ium  recnperand.t  fpjfrfionisi 
quod  non  cemprttt  ilh  cjHi  alieno 
nomittt  fe  ccnHuuit  fofsidere  ^fed 
tffieit  ituHiit  iUi  fncetirrittir, 
ttr  eyftdmt  'vfusfruSiu  nwf 
tinm  ttttit  tituU  hubtU  setfuirititr 
dominfnm  ,  ^  if  cui  (ic  actjuiftum 
fuit ,  prafertur  ftamdo  emptoit  cui 
res  ndtarAliter  tradiit  pottca fuit. 
fn  htm  tdtufuUm ,  a  /  per  etufti^ 
Htum  %  §AeiUm  controBtn  inukr 
Ud»  nnt  irMmfertttr  foffef^to  \  ^ 
opponitur  de  tommunt  fententin  , 
fecundum  qtiam  doriAtio  omftium 
•  bonoriim  prafentium^dr  fnturotiim 
€ltmsvfusfru£lut  referutUtMt,  vuUi 
propter  vfusfruifus  cUujuUm* 
SoluiturdiffFcuittSit^-prohdtur  . 
gis  comunii  opinio,  fecfmdftmtfuam, 
qniomnia  hona  donauit  piafrntia^ 
futura  cnm  referuatione  vf  ^fru  - 
QuSidefru&ihmhtiMu  perceptu,& 
ttftrtwmistxtiM^fmieftiripottp* 

CLAV- 
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Dedaufula  vfmfruUHS 
refematiHa. 

j^^^jl  Rcquensquoquc  in  co- 
glP^Scraftibus  cft  claufula 
jvfusFruftusrcfcruatiua, 
Ipcrquani  ctiam  policf- 
'fio  fi^Q  transfcrtur.l. 
quisiiuis.  1.  fiquis  argcncum  §.  M  fi 
quidem  C.  de  dononontb.  Gloll  & 
communicec  Scribb.  in  d.l.  quisquis, 
quem  ccx.COmmendantcitatiaGom. 
1.45  Taurn«m.6j  vbi  trcshuiuscon- 
*  clufionis  afsignac  ranoncs  .quarum 
prima.&  vcrior  c^,quu  vfus&uAus 
fi>rm»iisln  re  propria  non  fubfiftic,!. 
vci  froijnprincii^jfi  ▼fMfcua.pctac. 
vndcpec  recencioncm  illius  neceUe 
cft.vt  rei  dominium  penesalium  fic, 
quodcum  finccrajirione  noncranf- 
feracur.l.tradicionibus  C.de  paft^da 
fobincdligitur  cradicio»vc  icaaaus 
sntencum  i  parcibus  finem  confequa. 
tur.  Quod  fi  obiJciacur,claufulam 
vfusfru«ausincempus  verac  cradicio- 
niscollacam  inccUigipotuiflc  ,  vc  ica 
cx  cunc  formalis  incipcrcc  vfusfcu- 
aus  virtuce  illius,  atquc  idco  necefio 
nonfiiifre,vcfiQa  incerim  induccre- 
cur  tcaditio  j  Rcipondeo ,  fiftionem 
legiscfTe  cui  xquitas  caufam  dcdic; 
acquum,namque,crat,vt  horainum 
conucncioncs.quam  cicius  ficri  po- 
tuiflcCjCxicum  habcrcnc.  .  • 

%  Krcaucem  claufiiTa  £  praece. 
'  dcDcedif&rtiquiapcr  ilUm  natufa. 
■  Usftciuilis  fimul  pofTcfsio  cransfcr- 
cur  in  conftltucarium  fi  vcraquc  pc- 
ncsconftitucnccmrcfidebac, vc  fup. 
tradidtmus  per  hanc  vero  fola  ciuilis 
cransfcrcucnaturali  penes  vfumfru* 
Qttaruim  cemancnce,  vt  tcadic  Gom. 


iHSii^a^iur.  i*f* 

d.l;4T.Tattr.num.tf)  in  princ.  idqili 
rcccpcifiimomeftin  quonis  vfufru- 

£\uario,vc  rcm  mqua  vfumfruftu  ha- 
bccvcrc  nacuralitcr  potsiucuc  fibi ,  6f 
nomiocfuo.nondomini.vtenc  pro- 
batum  crcbcrnmo  fcr^omniumcon« 
(enfu  in  l.nacttra1icer  ff.dc  acquircnd. 
pojrdr.pcrtex.  ibi,  fiitctur  Couatin 
regul.poircffor.i  part  ininrt.i^iim  .y. 
dcregul.iur  hb^.communcm  cradic 
Valafc.de  lur  emphyc.  qua;ft,  i^i.  nu. 
j.Mcnoch.  rccupcr.  poflcf  rcm.vq.  5. 
iium«7ofle  plurimiscitjacisCaftill  dc 
tfof^ua«.«.num.i8.vbi  nu.  ^6.  con- 
crari^fcnccntix  Auchores  cicac,  quo* 
rum  fundamcnca  .ndducic  lafd  1.  na-- 
turaliccr.anum.S' infin  vfquc  ad  14, 
vbi  cumcommuni  rcfidcc,  monens,  '< 
in  iudicando  9t  ccyifQlendo  ab  illa 
non  cfte  recedendum. 

5  Vndefit,vt  vfufru£(uario  fpo. 
liitOiCompctac  illiinccrdiftum  rccu- 
perandx  poffcfsionis ,  1 3.  §  vndc  vi 
incerdidum  fF.dc  vift  vi  armac  qucm 
ccx.ad  bocclarum  vocat  Mcnoch  d. 
rem  i.num.^9.  Qupd  incerdidrdm 
noncompccic  ci,  qut,alieno  nnmme 
fc  pofsidere,  confticuit  pcr  conftuuti 
claufulam-quia  pcr  illam  omnispof- 
fcfsiocransfercur^vcciadjdimus ,  foU 
dctenciooe  rei  pcnes  confticucnccm 
manence,&  ideo.fi  poftea  expellacort 
non  compecic  ei  intcrdidum ,  quocl 
dctencacon  cxpulfo  non  dacur,  1.  fi 
duo^.crcdicoresif.vcipofsidet  1.  1. 
•dcijciturin  fin.iundaglofl'  ibi  ff.dc 
V1& viarmac  Mcnoch  recupcr  rcm. 
i.quxft.4  nutQ.^z.cumfcquentib  vK 
ampliat,  ac  limicat  t  quanuis  huitif- 
modi  decencoribus  violcncer.cxpttU 
fis,iudicisofficiofuccurracur,  vc  pct 
cum  ibi  rem.io.  num.19.  Confticur.i- 
rio  vcro.conftitucnce  cxpulfo  ,  rccit- 
perand^ inccrdidum,6c  omnia  aiia 
remedia  polTefibria  canqo^m  Vcre 
^oire(roificoinpctfKe,dttbjttmn6  eft. 

'  C<im . 
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cumcui  pcr  coflicuciclaufiilam  cum 
ciculo  ad  cransfcrendum  dominium 
habilipollcrsio  acquiritur,  in  rci  do- 
minioprarferri  illi  cuipoftca  rcs  vcn 
dicaSc  cradica  verc  cft.fcciindum  dc- 
cilioncm  tcx.in  1.  quocics  C.  dc  rci 
vcndicac  vbi  laf.limic  j.  nu.14.  cum 
fcc[Ucnci,dubicaripocefl,  an  poflcfsio 
tranilaca  pcr  claufulam  vfusfruflus 
rcccnciuam  cundcm  opcrccur  clTc- 
£tum,&  dubitandi  raciocd,  quia  pcr 
cam  naturalis  pollcfsio  non  cianlir, 
fei  rcmanccpcncsvfumfrui^uarium, 
quamcum  fccundo  cmpori  tradac, 
videtur,qu6d  virtute  iUius  primo  fic 
prxfcrcndus.iuxca  d.l,  ^uocics.Con- 
crarium  nihiiominus  c(l  diccndum, 
quia  ctfi  pcr  ciaufulam  hanc  nacura- 
lis  poHcfsionon  cransfcratur,  fcdfola 
ciuihs.foia  ciuilisfufAcic  cum  citulo 
habili  ad  dominij  acquifitioncm  ,  vc 
illudacquirerccur}acquc  idco  domi- 
nium  primo  quzficum  non  poccd 
iHiaufcrri  pervcram  rci  cradicioncm 
alccri  podca  fafl^am.qux  folum  opc- 
rabicur,  vc  nacuralis  polTcfsio  qux 
pcncs  vfumfru6luarium  manebac  , 
in  fccundum  cmpcorcm  cranfeac  , 
icavc  in  eum  non  plus  iuris  cranfla- 
cum  apparcac.quam  habcbac  illc  qui 
cfanftulic-acquc  ica  illomortuoa  quo 
fecuQdus  caufam  habcc  ,  tanquam 
vfufrutfiu  in  perfona  illius  cxcin£to, 
&:cum  propriecace  confolidaco  ,  ccm 
iibi  auocarc  dominus  poccric. 

5  Conucniunc  rucfus  claufulz 
hac,  quia  (icuc  conftiticia  concradlu 
inualido  appoHca  fuum  non  opera- 
turcfFc£lum,ica  ncc  pcr  banc  cranf- 
fercur  polTefsio,  quando  concra£lus 
cui  adijcicur ,  iurc  non  fubCftic ,  vc 
cradic  Tiraq.  de  iur.condic.j.pan.li- 
micy.num.i.&r  i6.VaIafc.  conf  107, 
num.S.com.i.Quod  camen  difTicuI- 
caccm  pacicar  (lanco  IbnccDcia  Alcx, 


num.18  fF.dc  vcrbor.  obligac  &:  alio- 
rum,quos  refcic ,  &:  fequicur  Couar, 
lib.j.variar.c.i  1.  num.i.  &  1.  cenen- 
rium  ,  valcrc  donationcm  omniutn 
bonorum  prifcntium  &  futurorura 
vfuftudu  .1  donatorc  fibi  reccnto  1 
quamfcntcntiam.communcmctiani 
dicunc&fcquuntur  Gom.l  ^p.Taur, 
num.  5.in  hn  Clar.  in  §.  donacio» 
qua*(l.i9.num  final  Gam. dccif  \66, 
nuin.final.vbi.fccundum  cam  iudica- 
cum,cc(lacur,&:  pluribus  citacis  Flo- 
rcs  maddic  adcuin  ibi.MoIin.Theo- 
iog.incom.de  contra^^ib difpuc.  z8o, 
Dum.8.  vcrfic.  Diccndum  ,  vbi  alcc- 
rum  Molin  &  aIioscicat,po(l  omnes 
Cardinal.  Tufch.  qui  plurcs  rcfcrc, . 
praLtconcluf  lur  tom.i.conclur.<>45. 
num.  44.fub  htcr  D.  Cardin. iccm 
Mancic.  dc  cacic  &  ambig.  conucn- 
cion.  libr.i}.  titul.  51.  a  num  y.  cum 
fcquentib  com.  z.  luxta  quam  fcn- 
ccnciam  claufula  vfusfrui^usreferua- 
ciua  donaciojii  omnium  bonorum 
prxfcncium  ,  bc  futurorum  appoHca 
valcc.fic  donacioncm  ipfam.quar  find 
illa  nullius  momcnti  manercc  ,  vc 
inccr  omnes  cundac  pcr  cex.  ibi  in  d. 
l.ftipulacio  hoc  modo  conccpta,  vali- 
dam  cfricic.  Acquc  ica  vidccur,qu6d 
principalc  ab  acccflorio  robur  acci- 
piacconcra  rcgul.  1.  quodpcrmanus 
fF.dc  iur.codicill. 

6  Scd  vc  difficulcas  foluatur,  ad- 
ucrccndum  eft.donationcmomniuni 
bonorumpra:fcncium,&  fucurorum, 
ca  racionc  ab  omnibus  irricam  de- 
ccrni.quiaperillamceftandi  Eiculcas 
manec  fublaca  ,  quod  contra  t>onos 
morcsc/rc,  cxiftimacum  cft  j  vndo 
omncs  probanc,  quod  fi  in  cali  dona- 
tioncdanacor,  parcem  aliquam  bo- 
norum  fibi  rcfcrucc.aucrcm  aliquani 
dequa  ceftari  pofsic  ,  quz  camcn  ica 
modica  non  fit ,  vc  legi  fraus  hdtz 
Oo  ^  Tidcatar» 
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vidcacur}  quia  ced.ic  prohibicioiiis 
racio,don;iciuiicin  v.ilcrc. 

Hinc  vfusfiuclus  icfcruatlo  in 
controucrfiam  vcniC;  in  qu.i,qui  nc- 
gatiuam  paiccm  probanc  ,  qua:  fuic 
Paul  opmioin  1  rinal.  num.to.  C.dc 
pacl.Sc  aliorura  quos  cicat  Mantic. 
dict  cicul.  5i.  numcr^  quamcciam 
communcm  dicunc  alij  ,  vc  rcferc 
Tufiih.di-tconcluf.  (JaX  num.  ^S.&T 
fequcnci.ea  ranonc  inouentuc.quia 
talis  refcruaciocclUtorem  ccrtabilcm 
non  rcdvhc.cuia  Jc  lurc  ipfo  vfusfru- 
dtusccftari  ncqacac,quod  morccvfuf- 
fru-tluiirij  cxcinguicur,  ncc  dc  trucli- 
busiii  vica  pcrccpcis,  cu»n.  ii  c]ui  fu- 
pcifinc  ccmporc  morris  .futuiorum 
bonorum  donarionccomprchcndan- 
tar  Qu.i  vcro  ccontra  ccncnc,  dona- 
tioncm  m  pr.xdida  fpccic  valcrc,hoc 
ita  probaiiCquia  dctrucbbusin  vica 
pctccpcis  &ltcmpnrc  inortis  cxcanti- 
bus  aliccr  rcnciunt.ncmpc  iliojad fu- 
turorum  boncrum  donationtm  non 
fptctare  ,  (cd  pleno  mrc  donacoris 
clfc  vircutcclaufui.u  rcfcruaciux,  ita 
vcdc  ilhs  tanqujm  dc  rc  fua  tcftari 
libcrc  pofsiC;  ita  Alcx  d  l  ftipulacio 
hocmodo  conccpta,num.i8  6c  Rcli- 
qui.qui  priorcm  fcquuncur-^quam  in 
ttibuscahbuslimicac  Couar  did  c.ii. 
num.^  qucmrcfcrc,&  fcquicur  Tuf- 
ch.dift  concluf  «»48.  num.jo.vbi  fu- 
sc  pcreum  cxnum.44.  Ec  harc  qui- 
dcra  opinio  magis  communis  cft  ,  fic 
cx  cofalccm  probandavidccur.vc  in 
dubioprovalidicaccaftusinccrpreca- 
tio  fumacur,  iuxcarcg.l.quocics  r.ff. 
dc  rcb.dub  l.ciuocicsin  ftipulacionib' 
ffdcvcrbor  obligac  Cu  alijs  addu(fti$ 
pcr  Mcnoc.  dc  pr.xfumpcion  \ih.6. 
prjcrumpc.4.Acquc  ica  ccfTac  propo- 
firadiffiailcas.  cum  claufulavfusfru- 
Ctns  non  inueniatur  adicila  dona- 
tioniinuahdjc.fcd  pociusqua:  vaUda 
cft.&quidcna  validicacis  lobur  non 


capicaclaufula ,  tanquam  ab  accef- 
foiio.fcd  cx  co  cft,quia  pcr  a(iic£lio- 
ncm  illam  apparct.donationcm  non 
cllc  bonorum  omnium  prifcntium 
futurorum  abfolutc.fcdcum  rcfcr- 
uationc  partis  corum.quam  partis 
rcfcruationem  vfukfructus  ciaufula 
inducit;  atquc  idcirco  ,  illa  adhibita 
futs  viribus  ftat  donatio  .fcciindum 
communcm,  ac  vcram  fcntcnciamj 
qux  iure  quoquc  noftro  Rcgio  tc- 
ncnda  cft.quia  a  communi  noii  dif- 
crepat  circa  donationcm  bonorum 
omnium.Ord.lib  ^.titul  70  ^  j  quoJ 
fecuscft  dc  lurc  Rcgio  Caftcil.r,  quo 
&  prxfcnciumcantum  bonorum  do- 
nacioirricaefl^.per  icg  69.Taur,vndc 
difpucaiitHifpani.an.ftantc  mrc  illo, 
vfusfruJlus  rcfcruatio  ,  donationis 
validitatcm  operctur  ,  dc  quo  poft 
aliosMolin.d.dilpuc.iSo  nu.^p. 

T^uodecimce  clatifula 

SVMMARIA. 


Lau/ula,TAto  mancntcpa- 
cio.eperAHtry  vt  frtnctpxle, 
&  pjtna  /imulexigi  pofsmi^ 
nec  pcr  'vnius  recepttonem 
alteri  cenfetur  renSiiatum. 

9peWur,vt  fdna  pluries  committs* 
1ur,nift  addatur  claufutaftoties ,  quo- 
ties. 

Ciaufuia,rAto  mancncc  pa^fto, 
14  purgattonem  ante  Ittem  contepati 
nenimpeditf 

ClaufuU  hac  $peratur  lantum  in  fa- 
uorem  illius  qui  Jlat  promifsis ,  & 
nonin  fauorem$ppugnantis  conira- 
iium, 

luramentu  hahet  vhn  cUiifiU,  raco 
tnancnccpafto« 
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CLAVSVLA  DVODECIMA. 
.  DecUttfuU^ratomanente 

/Ecclaufula  antlquaeft; 
JcilU  loquitur  l.qui  fi- 
dcm  ti^  dc  cranracb.6:  l. 
'^um  proponas  C.eod.  ci- 
col  &  vcrobique  Scribb  &  apud  con- 
tralKnrcsfrcqucns  cft  ;dc  qu.i  dixic 
Vital  cracl:.dc  cUuful  p.Clauiu'.a,raro 
mancncc  pa:to  ,  num.i.  quod  label- 
liOQCs  communiccr  con  ucuciuac 
poneceeam  tn  inftrum^ncis.  Opera- 
tur  ver6,Tcabillo  qui  venic  concra 
concr.iAum  t  capicale  in  eo  dedu* 
flumiS:  pxna  liiuulcxigi  pofsic ,  ncc 
incelligicurfadanouatio  principalis 
obligacionis  pcr  aJic:>joncm  juna- 
lis.cutnclaumla  ha.c,  vc  probacur  in 
d.l.qat  fidem  d  1.  c6m  proponas ,  U 
ircrobiqueScribb.l.ica  ftipulacusfum, 
circaHufl&de  vcrbor.  obhgar.cradic 
Cald  dc  en>ption.  &:  vcn Jitjrn  c.  50. 
num,  51.  vcrncul.  Promac.  Ncc  pcr 
(iinpliccm  forcis  principalis  rcccp- 
tionem  abfque  proceftacione ,  com* 
milTx  pxnm  renufktiacto  inducicur, 
Jicec  alias  concra  vbi  chufuU  harc 
noii  fuic  appofita  ,1.  final  m  fin  vbi 
Glofl'.  a  Barc.  col.  pcnulc  vcrficul. 
Vlcimo  opp  ft.dc  co  quod  ccrc  ioc. 
ica  cradunc,  Vical.  d  clauful.  num.  t. 
Cald.com  munc  diccns  d.c«jo.  nuqi. 

5*- 

1  Qixrunr  vero.an,  fi  is  a  quo 
pafna  fcinclcxa!l:a  fuic  ratomancncc 
concradu,  illum  poftea  itcrum  im- 
pugncc,  in  pxnam  rcincidac  vitcucc 
claufutx  i  &  aRirmacfuc  refpondec 
CcirVgocracJ  dc  clauful  num.  145». 
pei  ccxan  l.fi  duo^.femclfF.uc  atbicr. 


•  jSf  Bnrt  ibi ;  vbi  ramen  cex.  loquicuc 

dc  clauruln,  vt  tottcs  pxna  commic- 
tatur,  qiioric^  concmucntum  fiicrit, 
.quxdcfumitur  cx  tcx  illo  ,  claufula 
ScxOtrMtomnnente  p4cl0,  non  pcitincc 
adeam^fedad  cex.  ind  l.-qui  fidcm, 
vccirca  vcrumque  obfcruauir  Bart, 
in  d.^  fcmcl.cx  qtio  vifum  cft  Vgoni, 
in  vtroqucidcm  B.irr  ibi  cxifiim.ilfe; 
vbi  camcn  .  non  dicic,  quod  proptcr 
hancpa:na  cocics  commictacur:  quo- 
ties  concrauecum  faericioec  hoc  ce« 
nendumpucojCum,  qUia  (crmofini- 
plicicer  proUcus  ,dc  prima  vice  eft- 
mtclligendus  I  boucs  .§  hoc  fcrmonc 
ft  dcvcrbor  /ii^nilicat  cum,  quia  px- 
nalis  conucncio  ftticVc  pocius  cft  ac- 
cipienda ,  rcgul.  odta,  de  regul.  iar. 
Iibtf.Adccx.Ter6ind.  §.  lcmel »  ref. 
ponfioinprompcueft,quia  loquicar 
dcclaufuU,/e)//r/,/7w//«  vc  ibi  notac 
Rart.cuiusclauful.r  vcrba  nilul  aUud 
fignihcant  quam  pxnam  cocics  com- 
micti  dcb(>'rc  quocics  concraucncum 
fueric  his  quxa  concrahencibus  con* 
fticucarnnc.Acqucica  expreftim  de* 
ccrminat  Bacc.m  l.z  prope  fin.  num. 
i^.C  dc  iur  cmphyrcuc.quod  appofica 
claufula.j.j/rj  ///.i/.cv;/<r^4<:7rt,pcna  lcmcl 
cancum  pcci  po(tiic,nifia^idjcur>quud 
toctes  commiccatar ,  qnoiics  concra 
fueric  iadumt  percex.  in  d-l-fi  duo.^. 
ieincl,communcm  ceftacur,  fie  iequi'- 
cur  PaJill  d.I  cum  proponas,  num.j, 
Gurierr  dc  contraitib  lurat  c  60.  nii. 
j.Cald  d  c.^o.num.  J4.  vbi  ,poft:  alios 
quos  cefctc,addic,pr2didaoi  claufii- 
iaiKSk4*t'«$t^n9iiest  &c.  bina.iblumod^ 
psEna?  exaL^ion?  p  rxcludi. 

j     Qu.T^ricur  dcindc  ,  an  hxc 
claufula  nior.c  purgationcm  impe- 

*  diat.  tn  quaqua.*ftionc  ncgaciuc  rcf- 
pondccBarc.^fic  teferc  dcccrmina.<^ 
cpmfuiftc,in  l.fiinrulam  .qusft.  a« 
aa.17.  &:icqaenti.ft!  de  vcrbor.  obli- 
gacquem  fequnnturibiAogcl  ImoL 

0  o  }  Folgof^ 
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31  &:  cft  communis  fecundum  lacob.    quis  maior  C  dc  rranfact  vbi  Barc. . 

num,8.&ind.lcum  jproponas.num. 


Nigris  ibid  nu.i4z  cum  (cqucnti, 
qux  lcnccncia  venor  c(l  &  arquior} 
.qiiam>duabuscominanibiis  inoicem 
coficranjsrcl4ci$,veriorem,&  coni) 
muniorcm  elTc.clixic  PadiU.dl.cum 
proponas  num  4.  rclatus  a  Gucicrr. 
d  c.tf  num.^.proqua.vlcra alia  ,  non 
parumvrgcc,  quiaclaufula  nacuram 
concraLlus  non  imroucac ,  fecundam 
^uam  purgatio  mors  ancclicem 
cooccftacam  admitcicor ,  vc  to  d  l  fi 
iofulam  ,  vbi  pro  rcgula  nocacur ,  & 
not.ic  ibi  AIcx  num  4  nocab.  5.  quod 
mor*  purgacio  ancc  liccm  conccfta- 
cam  c\  xquicacc  mccodu£la  cft ;  qux 
arquicasroulcdroagisid  exigicin  fti- 
ptoiacioncpsnali. 

4  Illud  incer  omnes  cooftac» 
claufiilam  hanc  opcrari  in  fauorcm 
illiusquiconcratStum  feruac ,  &  non 
in  fauorcmalccrms,  m  cuius  odiucu 
appoGca  ccnfecur,  vc  cradic  GIoflT  d  1. 
qttifidcm*&in  I.  a.in  Glofl*.  nagna 
vcvfictfl.  Icem  (i  promiiic  C.  dc  iuc. 
cmphyceuc.  Vical.d.  clauful.raco  ma- 
nencc  pa^o  num.^.Cclf  Vgo  cod. 
craft.num  148  communcm  ceftan- 
cur  Padill  d  l.cumproponas,  num 
Gucierr.dc^.  nam.  f.  vbiez  alijs 
tndic,hoc  procedecc  ettamfi  in  con. 
Ctafto  adfic  iuramcncum ,  nouifsimc 
MafCcradjdcclauful.  1  parc.  clauful. 
11  num.  t  &  pluribus  cicacis  Cald  d. 
c  ja  num  5J  Acquc  ica ,  is  incuius 
fauorem  adie£ta  cft  claufula,  pztuim 
promi^am  exigere  ab  adtierlario.qoi 
Uiillamincidtc,poceft ,  curoque  co« 
gere  adfidem  concradus^feruandaro; 
velcciam.fihoc  mahc,  e^xafta  pjEna 
rcfilire  a  concra^tu  hbcrc  poceric 
alccro  muico.cuiu&inhoccledio  nui- 
lacft. 

5  Kot(as>conaeoiunc  commo- 
;yicecomB«s»ittiamMtcam  h^bew  vitt 


L  VicaLloco  cicaco,num.  }•  Vgo  d. 
rcad.  oom.  a|0.  tt  alijs  citacis  com- 
mttnem  ccadit»  8cfequicur  Gucierr.d. 
C.60  nuro  penulc.  &:  vlcim  Mart.  d. 
clauful.izt  num.  final.Lcftorcm  hic 
admonitum  velmi.nccirca  pr^^cicari 
Dodoris  Marcx  alicgacioncs  huc 
vfq;  cicacas  hzficcc,  quod  iaira  pcio* 
rem  libri  edicio&em  ec  referuncurt 
in  pofteriorc  enim  claufiilarum 
numeros,  trafmucacospoftca  inuent, 
propcer  fupcraddicas ,  ac  prioribus 
inccricaas  claufulas  alias  jcuiuspo- 
ftcrioris&adaui^a:  cdtcionis  nume- 
risfeqoeotesdeioocpseittidcm  Ait« 
thoris  ailBgatiooes  apcabimtts, 

^ecima  tenia  cUhIhU 
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Bligttione  getferdi 
dtbttoris ,  bonA  oennid  hjft» 
thecd  Jt4l?^tiuntur ,  etidm  fin 
turM.qiumMtdiUtis  exfreftim 
non  dtcAtur. 

K^pfdktim  imtrmMt  fium 
i^§Bimi$%  &  timmtt  Mmmm 
tmftrehmiimtnr, 

OhSgationegenerali  bcnortim  omni» 
mebtlttim  ,  immobtlium  ,  eiitim 
iurtt  dr  A^itoaes  (omprehendun'- 
tttr» 

SfHttMs  tbligdtio  megis  ejficit  rm^ 
tpikmgtncrAlts  hifothm\&  ferum 
pimroU  obltgattone  comfrehtnfkt 
manumitti  k  credttore  foteH ,  nm 
vero  cfui fiecidltter  e(l  obligatus. 
In  generali  bontrnm  obligatim 
mm  vmmtu  m»  f m  vtrifiimii  ft^ 
^mmqnm  fftattUter  non  fuiffi 
skSltmm,  JBt,  fiiid  fiMffh  tmi- 

mfJit 
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uerfdis  aidttWi  tiad. 

Spfcfalis  ohli^iiio  ciitH  generali  con 
currens  ,  Alicjtnnd  gfnerMi  clemgat, 
nocet.crjMi:  vt  JecuTidHS  eredi- 
ter  pr^iftrdtkr  fritnt  w  re  gener^ 
tnpbltgMttL 

CUuftU  de  non  derogdndo  ^ettert^ 
^  objtgationi per  fpectalf/n.nec  econtrat 
9i     operatur,  vt  prtmus  creditor  dtmij?^ 

re  fpecinliter  obligtUA  ,  in  qiiauts  aha 

genertU^obligAtttfUt  cotttentdfn^e* 

rtumtfoHtrhri, 

9.  Crtdkeir  ad  frimo  genertdi  obBgtt* 
tmtf  hna  omuiM  funt  oppigneratM 
ftne  fpecitti  atiquorum  hypotheca  , 
prtfertur  fccundo  ctiAmin jfecnduer 

'  tlltohligatts.d.ni*.%. 

10 .  jytiiektteli  fgttt  rd  Ix»  Cde  pi^no - 
ribus  apgnatkrs     expheat/ar.  . 

11.  CUttfiU ,  tluod  generatts  oitSg«ti0 
nott  deroget  fpeciali.iftnd  operetnr. 

%%.  'Claufula  de  ohligAUone  hxredumtfto 
j     inducit  obitgationem  tn  boha  eoram. 

]j.  defunhits  ktrednm ftormm  h- 
'fu  tfnn  htnedittirip  tititU  ttd  eot  tmt 
.feruenermit ,  Migsre  exprcfim  po- 
tuijfet  in  xontraSiu  a  fe  gi.sio,  tradi. 
tur ,  exfbcdtd  d^tnSione  %^kx,  m 
hoc 

l^.  Apfeliitione  h^rediim  inteUiguntttt 
frmh&  tittt  bttredesbtretbm, 

CLAVSV.  DECIMATERTIA. 

De  generali  honorumobti^ 
gattonC)  fmulque Jpectali  j 
&  quid per  vnam  Mte-- 
ri  norrderogetur. 


m 

ihii  magis  arsidoum,  ac  no- 
cariorttm  noftroru  calamo 
atcricum  rcpcritur  in  obli- 
gacorijs  mftromcotis,quaiA 


cl.nifula  dc  gcncrali  bonorum  cm- 
nium  oblig.itionc  .  tii  Ijxciali  fimul 
alu)iioruni  nonunatim  hypcthtca; 
quibusalia.  confcqucnccr  aiaicdiunc, 
illam,  fciliccc,  qu6d  fpccialisobliga- 
cioiisu  hypochccanullaccnusgencraJi 
dcrogcc,ncc  ccont  ra.  Qpat  iktk^  clau- 
fula  dc  fpcciah  bcnorum  ahcjuorum 
nonunatmi  obligatione  j^oll  gcucra- 
lcm  vniucrfomm  vciiiccr  apponitur, 
ciufqu^  vctlius  indabicaci  luns  cft, 
8e  inmulciscucpcum  forciri  pcccft| 
qux  verd  adijcitur  dc  non  dcrogan* 
dp  altcri  pcr  altcram  liypochccam,, 
non  it  ivnlitacc  lua  pciuia  cft,  non 
camcn  o(jo>c  lcribicur ,  cuius  non 
parua  aliquando  vtiiica&  cucoiicpo- 
ccft, 

I*   Q;2.od  vtromqoe  vc  oftenda- 

mus,  ad  primum  oocandu  cft,gene- 
rah  bonorum  obligacionc,  bonaom- 
nia  debiions  ,  hypcthcca:  vinculo 
aftringi ;  nce  pi^tlciiiia  cantum  ,  fcd. 
Scfijcura  ,&qux  nondum  m  icruoi 
nipCQraron^  obhgan  pojrunt  1 1.  ]j8e 
^ux  non  dDm.'£<ic|>ignonb.cdahjai 
imo,  folagencralis  bonorumobl^* 
tio.quanuis  dc  futuriscxprcfsim  non 
addatur  ,  cciain  ad  fucura  producir 
hypochecam,  I.  fiual.  C  qax  rcs  pjg. 
nor.  obhgar  poflT.  vbi  nooe  hoc  £ 
luftinianoconftfcucum  eft.&proc^ 
gula  cradic  Negoiantcra^.  pepig.^ 
norib.t.parc.mcmb.a  nu.a.tex.iIloai 
notabilcm  vocans. 

z,    Appeilacionc  aUccm  bonoru,» 
etiam  tora ,  &  a&ioocs  comprchen- 
duncori-&  debitorom  nomina  |  nam  • 
&  h.cc  obhgari  pofibnc  gcnenlicer,ft 
Ipecialiccr.  1.  nomcn,  C.qojcresptg.* 
nor.obligar  pofl".  1  fi  conucnGrlt  i.ff.i 
de  pignorac  aaion.  Ccrtum  auteni 
cft.quod  appellacionc  bonorum  fim- 
pUciter,  illa  c5prehenduntur.i  prin. 
ccpsbooa.l.  bononim  appelhitio  4p.: 
411 60.  C  dc  Vcrbor  fignaficat.  tradif'- 
O04  Tiraq, 
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Tiraq  p!ur;i  .illeg.ins  inl.fi  vnquam, 
vcrb.bona.nu  8.&  y  C.  ilc  rcuocaiid. 
donacicnib.vbi  nuui  tp  fubdic,  c|u6J 
omncs  vbiquchoc  conccdunc.pcxcer 
paucos  quorum  ibid.memintc ,  pro< 
Kquuuclatd  Pinel.in  rubr.  de  bon. 
inacer.i.parc.ex  n.z.  cu  muUis  fequc- 
cib.  vbiaic.quocl  adhoc  fufticic  tcx. 
in  l.ft  lcgacus  jo  ^  i  tF  ad  Trcbcil.  & 
quodcciam  in  p.i-nahbus  locum  id 
babccperi.fi adempcisC.de  fcncenc. 
pa(r&  in  fpecic  gcneratis  bonocam 
obligacioms  ^  quod  ca  comprehea- 
danrur  aominactiam  dcbtcorum  tra- 
dic  Ncguf  d.  i.mcmbr.  num  8  per 
ccx.in  l  5.  C.dc  h.trcduar  'aciiouib. 
vbi  noranc  Barc  Bald.  &  Salyc. 

f'>  Echoc  quidem  incer  Oo^lor. 
le^rc  proccdic  in  flmplici  bonorum 
j|ppelktionc-(i  vcro  addacur ,  moh:iia, 
im»folfi(:.t ,  cotivjiiuniccr  tradunc, 
non  vcnirc  mra     aAioncs  quu  hcc 
cerciam  bonoruui  fpccKm  confti. 
ciiunc  diftindama  mobilibus ,  &  1  m*- 
jtiobilibqs  1  a  diao  Pio  $  in  vendt-c 
cionc.tf'.de  rc  iud  tcac.l.quam  Tubcro- ' 
nis  ^  in  pcculio  ffdc  pccul  qucm  cex. 
celcbrcm  ad  hoc  apud  Do^lor,  dixic 
Pincl  d  rubr.i.parc  nu.14.  vbi  plurcs 
allcgac,  rcccpcamque « ac  vejram  ica  * 
dSe  ieatenciami.»ii^eiiquaria  namer. 
fequeotib.p1an.tnferc,VaUrc.de  par.i 
Cicion.c.i|.num.p^  fusc  Tiraq.  qui 
plura  !npropoficuadducic,dc  rccract. 
lignagicr  ^  i  Glofl  y  num.5>.  &.  inccr 
Cfi  vnum  cil  dc  bonorum  mobihum, 
ttimmobiltum  obUgacione  &  hypp  - 
checa ,  de  qua  per  Pinel.  loco  cicaco 
nam  t8.  vcrdcul.  Hinc  eciam  j  vbt 
fcripfic.quod  in  illa  qtiocidie  crranc 
noc.iri  1  ndi  juicnccsvcrba  ilU,  mobilis-, 
cr  //«woW/irfjquotuadicdionc ,  iuxca- 
pccdiftani  commnneM  fenccnciam ' 
nonveniancnominadebiiorumjura, 
8C  acViones.vc  in  fpc(:ic rcnuic  Angcl. 
Airej;  in$4.in  flic.de  inucilib.  ibpula*  1 


.m. 


rion  cicacusaTiraq  d  num.5>.NeguC 
d.z  mcmbr.nu  «?.  &rutfus  .».mcmbr. 
d.i.pnrc.num.S^. &:  vc  comnv.ip.cm 
tcadic  Pincln  ii).vbi,& nu  fcqucnci, 
concrari.im.quam  nbuam  vocacopi- 
nionem,magisprobac>ex  eo  pocifsi^' 
mum ,  quia  concrahencium  menct 
conucniensfic  in*obIigatini)c  bono* 
rumoinnium  mobiIium,3c  immobi. 
Imm.mraccura.et  actioncs  vcnirc; 
&  quM  illa  tu^icGtio,mpbiliHm,  (jr  tm- 
ff«^£wav.quxapponicttr  ex  ftylo  no- 
rariorum  ad  au^enruai  obligacio*^ 
n  1  s ,  c  o  n  crarium  euencuni  non  dcbcar 

opcrari. 

Proqua  fenrcntia  quodartmrt  ad 
noftros,  faciccciam,  quod  ccliappci- 
lacronebononimmobilium ,  &  im- 
mobiliom,iura{^aclione$non  vcni. 
anc ,  fccundiim  propriam  vcrboruai 
fignificntioncm  ,  vcnmnc  ramcn  cx 
communi  ioqucndi  vfuvbi  i<i  itaillc 
cxpofcic.vc  cum  Oldr. conf.Ji^.  &: 
ali  jsab  eo  cicacis  tradic  Tiraq.  d.glolF. 
7.nami9.  A^vcrd  apud  oos  ex  com- 
muoi  loqucndi  vltt,  appcUacione-  bo< 
norum  omnium  moSilium,&  im* 
mobilium,  cciam  iura&  aclioncs  in 
ciufcemodi  obligacionibus*  incclii- 
guacur  propcerconcrahcncium  men' 
cem.Qiixfcmper  accendendacft  ctia 
in  Icgis  difpofitione ,  vc  ad  leg  R.e- 
gi.im  Iib.^.cicu!  97  Hi  princ.qu.T  lo- 
quicut  incoUacionc  rci  mobihs  auc 
immobilis.  obfcruac  Vabfc  traJcns, 
in  nominibus  cciam  debicorum  a 
parencibus  donacis  omoino  dcbe- 
re  iacelligi.de  parcicion.de.  ij.num. 
9%  cum  daob-iequencib. 

4  Conflar.icaquc.ex  prxdidis, 
gcncrali  bonorum  obiigacionc  otn- 
rua  vcnirc  ,  non  cancum  pra-fcncia^ 
lcd  eciafuturat  iuraquoquc.  &:  acho. 
nes.Non  camenivcdtximus,  fubicc^a 
poft  cam  fpccialis,inutiliccraddicur| 
ledadicdioillius  plurimum  non  raro 
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prodclleporcft,  quia  fpecialis  magis     tionc  bonorumqua- nominacim  pig- 


afhcic  rem,  quam  gcncralis ,  ^  plus 
iuris  pcrillam  confHcuicurcrcditori> 
vc  dixic  Gloir.in  Aurli  dc  non  alic- 
nand  autpcrmuund  rcb  GCclcCaftic. 
^  nos  igitur,  vcrb.  tradcrc  crcdicori- 
bus.in  Hn.  collac.  2.  vbi  ponic  cxcni- 
plum  in  manumifsionc  ,  qux  cadic 
in  fcruum  gcncralitcrobligatum,  non 
vcro  in  cum  quj  fpecjaJis  hypothcca: 
vmculotcnctur ,  I  ab  co  C.  dc  fcni. 
pignor.dac  manumifl'!  y  iun^aglof. 
ibi  if  dc  manuniilsionib.  1.  pcnulc. 
cum  glofV.  ibi  tf.in  quib.  caufpign. 
vcl  bypoth.  tacic.  cor.crahac.  tr-d.c 
Ncgulidc  pi^notib.  i.parc.  mcmbr.i. 
nuiii.nnal.vbi  fcx  fcripficdiffcrcntias 
intcrgcncralcm  pignoris  obligario 
ncm,&:  fpeciaicm ,  & lUam  poftrcmo 
loco  pofuic. 

5  Vltra  iilas  vcro  ,  notabilis  efl; 
qua:dcducitur  cx  1.  obligacionc  ge 
ncrali.cum  crib. fcqucntib.  fl"dc  pig- 
norib.  fccundiim  quas  ,  obligacionc 
gcncrali  non  concincntur  ca  ,  qux, 
vcrilimilc  fit.qucroquam  fpccialitcr 
nonfuiirc  obligaturum ,  vcl  pro^tcc 
quotidiauum  coru  vfum.vcl  allecho- 
ncm,  quorum  ibidcm  cxcmpla  fcri- 
buntur  nonixulla;  dc  quo  Ncgufi. 
mcmbr.d  z.parc.n.34  cum  fequcntib. 
vbicxnum  57.contraDcc.abco  ci- 
tatum  conf  jo  col.j  &:  rurfus  in  l.om- 
niacol.i  fF fi  ccrt  pctat.latc  contedic, 
difpoficionem  d.l  obligationc  gcnc- 
rali  habcrc  locum  ,  cciam  fi  gcncrali 
obligacioni  vniucrfalis  diflio  adda- 
curjquodalij  probaucrunc.nuHam  in 
hoc  difFercnciam  adinitccntes  intcr 
indcfinicam  ,&  vnjuetfalem  bono 
rum  obligacioncm;  quam  conftituit 
Dec.&ali)  quosrcfcrt  Pincl.  d.  rubr. 
dcbon  matern.i  parr.  nu.  37  contra 
quoscum  Ncguf.&aiijsquos  allegat, 
fecurcccncc  ibid.  &  cencndum  om- 
nino  pcobac.Ac  vcco^quiain  obliga. 


nori  fubijciuncur,  conici^tura:  volun- 
catis  contrarif  lotus  cfic  ncquit.iuX'- 
ta  rcgul.l  continuus^  ciim  ica,  infin. 
ffdc  vcrbor.obligacionib,  iam  appa- 
rcchunc  ctiam  opcrari  cffcilum  pof- 
fc  fpccialcm  hypothccam  gcncrali 
addicjm.  Ecdcniqnc  in  mulcis  cafi- 
bus  plusopcracur,&  influic  fpccialis 
prouifio.quam  gcnccalis.vc  obfcruac 
glolfadtcx  ibi  in  c  quanquam,vcrb. 
plus  i^didinci  magidralis  vocata  a 
Negufd.2  part.mcmbr.  i  num.final. 
in  fin  glofi' noflra  ad  tex.ibi  in  1. 
iccm  apud  Labconcm.  §.  aic  prarcoc 
vcrficul  liaenim  ffdc  miur.in  vcrb. 

6  Eucnire  camcn  aliquando  po- 
tcft.vc  fpccialis  cbligncionis  adicdlio 
gcncrali  noccacvc  accidic  in  fpccic 
1  i.C  dcpignciib  vbi  cradicur  ,  quod 
fialic.ui  rcs  eadcm  &  fpccialitcr  ,  fic 
gcncralitcr  pignoris  ncxu  obligctur, 
fccundus  crcditor,  in  rc  alia  quauis 
ciufdcm  dcbicoris ,  gcncrali  obliga-' 
cionc  priorisaffcdajac  fibipofteafpc-  ' 
cialiccr  obligata  pr?:fcrcndusilli  erit;  . 
fi  primusex  nominatim  ac  fpccia- 
htcr  fibi  pignori  obligata  inrcgrurn.  :. 
fuumdcbitum  confcqui  potcft.quod 
indubio  prarfumiturj  ncc  audicndut 
crit,fi,omilVa  hac  qux  fpccialitcr  fuc- 
rac  obligaca ,  aham  ex  contcncis  fub 
gcncrali  obligacionc ,  cui  fccundus 
crcditor  incumbit ,  iurc  prioritatis 
chgcrc  vcliCjquoqnidcm  iure.in  vni- 
uctfis.ac  fingulis  gcncrali  obligacio- 
nc  comprchcnfis,  fpcciali  fcclufa,  vci 
poflcc  1.1. in  princip  fFqui  pocior.  ia 
pignor.  habcanc.  I.  (i  gcncraliccr  C. 
cod  citul  Ex  quotcx.illum  ind.1.2,. 
C.  depignorib.  cxorbitanccm  rcpu- 
tant  Dodor,  ibid  fccundum  Socin. 
conf  75.  num.14.  vol.  4.  vbi,  &:conf, 
immcdiacc  fcqucnti.num.j.  idcirco, 
aic,  quod  ad  cafusfinulcs  cra^cndus 
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non  cft ,  cx  rcgul.l.  quod  vcro  fF.  dc 
lcgib.c.qu?aiurccommuni,dc  rcgul. 
iur.iib.<>  &  rcpctic  Ncguf  dc  pigno- 
rib.^.parci.mcmb.Dutn.  final.vcrfi- 
cul.Ecfacic.vbidcmaccria  illms  ccx. 
pcreum,&  rurfus  S.parc.memb.i.  nu. 
20.dc  quo  lacc  Couar.variar.  rcfolut. 
lib  j.c.iJJ.Parif.conf  105.inc1p.Ad  re- 
folucioncm,per  coc  vol.j.  vbi  num.4. 
«X  Socin  loco  cicaco,  &  Corn.conf 
2.4tf  Licct,  col.  penul.  vol  i.  ciufdcm 
ccx.difpofitioncm  cxorbiranccm  vo- 
cat,limitaciuam,a£  corrcdliuam  iuris 
comrounis 

Acqucica  apparcctin  fpccie  d.l.r. 
fpccialem  hypochccam  gcncrali  fu- 
pcradditam  nocumenco  illi  cflc,  fic- 
quccuenirc,Tt,  qua:  ad  obligationis 
augmcntura  indui^a  fuit,&  m  crc- 
dicoris  fauorem.diminucioucm  ope- 
rccur,&  in  odium  lUius  conuercacur 
concra  vulgares  craditioncs  l.lcgata 
inutilitcr  flrdc  adimend.legat.l.quod 
fauore  C.de  legib. 

7  Huicvcro  damnovtobuictur, 
f X  ftylo  notarioru,  qui  in  hoc  a  par- 
cibus  przfumuncur  rogaci ,  ficutad 
omnia  quz  ininftrumencofunt  fcri- 
pta  pertinencia  ad  concradu  vcalijs 
cicacis  tradit  Mart.dc  clauful. 4 .  part. 
clauful;  jj.  poft  vtramqucobligacio- 
iiem,feu  hypochecam  ftacim  apponi- 
curclaufula  illa,  de  non  derogando 
gcnerali  obligacioni  per  fpccialem , 
nec  cconcra;  cuiusclaufula:mcminic 
Chaftcn.in  cacalog  gionar  mundi  u. 
part  cenfiderac^p.Iimic.  z y  vcrficul. 
Scd  aducrcc,  vbi  fcripfic ,  quod  quo- 
cidic  in  inftrumcncis  nocariorum  ap. 
ponicurj&probac  ibid,  quod  illa  ap- 
pofica  non  proccdic  dccifio  d  1.  2«  C. 
dcpignorib.  fed  qu6dprimus  crcdi- 
tor.omilTa  re  fpccialiccr  fibi  obligaca 
aliam  quamlibcccligcns  cx  compre- 
tienfis  in  obligationc  gcnerali,non 
cric  ^  fccundo  rc|icUcndus ,  propccc 


prardidam  claufulam ,  idcm  rradic 
Surd  conf^^j.num.io.  vcrficul.  Pa- 
rum  eciam,  vol.  4  &  fic  iudicatum 
fuiflc^rcfcrc  Vincenc.  de  Franch.  dc- 
cif  ^  .parc.i.vbiVlcra  Chafiren.ad  idcm 
cicat  Couar.iib.^variar.refolut.c.  18. 
vcrficul.Nono  cft  prxccrca,  in  noua 
imprefsionc,  quia  in  prima ,  inquic, 
non  rcpcricur ;  in  raco  quidcin  libro 
rcpcricur.no  tamcn  ibid.  Couar.  adco 
huic  aflcncic  opinioni,  quin  fcripfc- 
ric,valde  dubmm  hunc  inccllc6lum 
cflfcad  d.l.z.  ideoquc.fubdidic  ,  quod 
difficilUmc  cam  inccrprccacioncm  in 
praxiadmicccrcc.quam  camcn  apud 
alios  in  praxi  admiflam  ,  conftac  cx 
cicacisaFranch  d  dccif^.  vbi ,  vicra 
dcciiionem  magni  Curix  Vicana:, 
de  qua  ibi jefcrc  dccifnm  c]uoque  ica 
fuiflcfccundum  candcm  opinioncm 
inScnatu  Pcdcmonc.  dccif.  ij^.  coL 
final  &in  RocaRoman.vcrefctt  Puc, 
dccif  38.  fol.i8. 

8  £t  fanc  opinio  ifta  opcimo 
niticur  fundamcnco,ncmpc, in  con- 
uencionc  contrahenciu,cx  qualcgem 
accipic  ccntradus  l.i.  fi  conueniac 
ff  depofic  l.concradusff.de  rcgul.iur. 
cumcnim  poftgencralcm  bonorum 
omnium  obligacionem  ,  ac  alicuius 
rei  fpccialcm,claufula  illa  apponicur, 
quod  gcncrali  pcr  fpccialcm  uon  de- 
rogecur,  neque  cconcri  ,  quid  aliud 
concrahcnccs  volunc,  quam  gcncra- 
lcm  (fiue  prius,fiue  pofterius  fcripca 
illa  ficinhocenim  apud  Do^or.dif- 
fcrcntia  nuUacft  )pcr  fc  fuis  viribus 
fubfiftcre,  acquc  manerc  perindc  ac 
fi  fpecialisadiefta  non  eflxc ,  &  fimi> 
liccr,fpccialc  in  re  nominacim  'obli- 
gaca  perindc  manere,ac  fi  gcneralis 
fcripca  non  cfTcCfPorro,  qiiod  in  hoG 
concrahcnces volunc,  poflunc  vtique, 
quia  concra  bonos  morcs,  ncc  concra 
iuspublicum,corumpa(Clum  cft  ,id- 
ciic6icru«ii  dcbcCj  ounc  ver6,fi  in 

^  cafu 
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cafu  propofico  generalis  hypocheca  ccpcaaficrc*prxiudiciuiii  pofte^iori 
peifinde  manec  cx  parcium  conuen-  '      '  '     ^  ' 

cione.ac  fifpecialis  lcripra  non  cfTcc, 
nihil  lam  inuenitur  quod  impcdiar, 
pnorem  creditorem  agcrc  ex  gene 
nli  atf  rcf^  quamlibcc  illa  comjpre- 
beofiim ,  le  In  ea  pofteriort  prcferri 
ptodcbici  fui  exaftiooe»  ittxca  reguU 
quiprioredcempore,  de  rcgul  iur. 
hb  6  &quanuispoft  res  primogenc- 
raliccr  oppigncracas,  ahqua  cx  ilhs 
fpccialicci  fccundoobligecur,in  eam 
prioricacjriare  vci  poceric  primus, 
aliacnm  excalsioninon  adriftus ,  vr 
probac  cex  ifiUa.  iacip,  Qiii  genera- 
liccr  (f  qu!  pocior.in  pignor.habennc. 
1  ligencraliccr  C.cod  ncul  quxinhac 
fpccie,quando,ncmpe,  fola  gcaeraiis 
^ripca  eft .  pcimo,  non  incclliguncur 
cocrectap  per  coofticucionem  d.l.a.C. 
de  pigaorib.fecundum  gloir.  vcrobi- 
que  &  communicer  Scribenc  probac 
Neguf  ic  pignorib  j.parc.  t.  memb. 
num  final.  vcrficul.  Scd  dubicacur, 
Counr  d  c.i8.nu.t.ycr(icui  Sepcim^ 
confl-aci&prooercopomc  ParifconC 
Mj.nam  i.vol.|. 

ConftaCvlcaqqe,  prsediaa  claufula, 
CX  pactium  conuencione  gencralcm 
bonorum  obligacionem  &  hypoche-. 
cam  in  fuo  robore  mancre.haud  qua 
quan\  obftancc  fpeciali|Conftaciceni» 
quodgeoCralisvMrras  omnia  afficiCg 
6e  comprehendic  cum  prioritacis  ia-i 
It  io  omnibus  arque.ac  fingulis.idco, 
pofteriorcredicor,cui  vniucrfa  cciam 
gcnerali.auc  aliqua  ex  iliis  fpcciali 
obligatione  oppigncraca  fuerucprio- 
rem  ad'aUcuitts,auc  aliquaram  vode 
fibt  lacisfiectGommod^  poftic^Oif* 
iionemcompellere  nonpoceric ,  qui 
potius,prioricacis  iure  fibi  in  omni- 
bus,  acfingulis  compcccncc  vccnj, 
quam  raauuIc,prxcligcrcpoceft. 
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cceditori,  qui  bencficio  d  1. 1.  C  de 
pignorib.atquitnris  caufa  incrodu^lo 
fraudacus  inuenirccur  pnuata  alio-. 
rum  conueocionc  i  id  cnim  faceor, 
fed  pcjciadiciirai  hoclncciosaliqucd. 
illi  acqoificam  caaiacum  cft ,  vc  se^ 
pondic  Chaffen.  locofup  citato,  vcr- 
ficul.  Ad  hoc  poftctiidcifco,  r.on  po- 
ccft  poftcnor  crcditor  dc  ilio  oppo- 
nerc.aducrsuspriorcm  i  non  magis, 
quam  fi  ambobusre&eadem  fpeciati- 
cer,auc  gcnerahccrcacum  fuiflccobli- 
gac&,qao  cafu,  pociorem  in  illa  cffe 
priorcm  conftac,&:  ramcn  id  in  po- 
ftcrioris  cedic  dtcruncntum  propccr 
pruiaram  antca  luitam  conuentione 
cumpuore  crcduorc,qucillcidciccd 

rcpcllere  ocqaic. 

lo  Nec  f|aidcm  bcneficiun\  d.. 
l.i.concra  voluntaccm  cotrahcncium 
locum  habcrc  poccft- xquicacis  cnim 
racio,  de  qua  ibi,cuiu$  caula  decilio 
illius  ccx.cmanauic,magisvolttOMciS; 
c&tahencittm  in|ccprecacioiij,«qoi*. 
tacefiiadece,  quam  corredioViiilhus, 
iure.rcfiftcnce,afi:ribenda  eric,  quafi, 
fciliccc.vbiquis  gencrali  ,ac  fpcciali 
fimul  fibi  prouidic  obljgaciotje ,  (pc- 
cialiconfcnfu,ac  principalitcr  in  rcnv 
fibt  fpecialiccr  obligacam  vifos  fic. 
concttneieiex  qoo,  cam  quam  incec, 
orcecas  cempore  ^ncradlus  cligcre 
magisvifuscft  pro  dcbici  fui  fccuri- 
tacc,  praccligcrc  poftca  cpmpcllatur 
pro  dcbici  ciuidcm  exadione  i  anfe-. 
quam  deucniac  ad  aliain  citt  .fecon* 
dosiocambiCiquaB  voluncacis  inccr. 
pcetacio.qua  Impp.  moupri  potuif. 
fent  adfic  ftatucndumjocum  habcrc 
ncquic.vbi  in  ipfoconcraciusliminc, 
concrarixvoluncacis  protcftacio  ap- 
par«  per  nuncupac«  claufulac-  appo* 
'ficioocmiCaias,quod  accitiet  ad  pac- 


Qauuit,pncciiittiwuwi,vifc.  ,•      — — » — 1  ur 
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cfrcdttiniexplicitum  manectnm  in*    tum  eflec,  quod  generali  non  dcre-' 


lelleduadcl  l.a. 

1 1  Poftcnor  claufalac  pars ,  qua 
continccur  quod  econucrso  gcncra» 
lis  obligacio  ipeciali  non  dccogcc, 
frttftracona  ▼iottortqmageneri  per 
fpcciemderogacttr.regol  generi  ,de 
rcgul  ittr.lib  tf.c  i.in  fin.dc  rcfcripc. 
lirdnon  ccontra  ;  &  idco  fruftra  & 
ociosc  diftum  vidccur,qu6d  gcncra- 
lis  obligacio  fpcciali  non  dcrogcc » 
quando  id  pcr  fc  ftac  cx  rci  nacuraj 
prasfertim.vbi  Tna  poft  alreram  im- 
mediace  i4M)uirurmeadem  fcriptura» 
luxca  tradiraperDyQ.d  regul.gcoeri 
pcr  fpeciem  num  p  fuftincndo  vcrd 
candcmhanc  claufuiam  procuraco- 
no  indrumenco  infercam  loan.  dc 
GrafiistKidac  de  fiibftancialib.  pro- 
curacorij  f:  I(la  claufufa  apponituc 
•dcaQteiamk  iu  Hn  ccfpondet ,  qudd 
licccgeneralicas  non  dcrogcc  fpccift- 
Itcacijiabec  cimcn  dcclararc  ipfam 
fpccialuacem,vc  in  I.fioal&,cui  dul- 
cia  ff.  de  tricic;  vitt,  oleootte  legat. 
^dd  hanc  etfeftum  clanliita  i(bi 
|K>ce(l  opecari}qua(i^fciliceCfpcr  illins 
^ppolicionem  fpccialicas  cancum  va« 
lcac»quancum  fonac,nullam  exgenc- 
laiicacc  adiunda  rccipicns  dcciara- 
tionem.  qua  alias  loYtirctur.Sed  hzc 
fel|»nfiocatttinoftro  fl(fnfi»is&ciC|' 
qttiaanliain  Ipeciali  obligacionc.de 
qiia  agimas  *  reperitur  ambiguitaSj; 
5n,quam  gencrahs  pofTct  opcrari, 
fcmoca  claufula.  Qu_arc,  diccndum 
inagisvidccur,cam  inhac  poftcriorc 
foa  parce  apponi.coiifiiettiire,propcet 
connextonem  eitts  ciun  ptiorc,  fis- 
cundum  vficacum  lcrmonis  conceat- 
cumi&,quiafcrmo  dc  trraque  obli- 
gacione  fimul  crac.nc  viderccur  ,  vo- 
luinfc  coptrahentcs  ,  quod  fpccialis 
matorem  vim  non  habecec » quiim 
geoeralis,  nec  plufqudm  iUa  remaffi- 
ceiec,fi  in  fpe^ialimlttmmodd  ftrip^ 


garet. 

it  Quia  vcrd  contrabentes ,  in* 
ciufccmom  obligaccJrijs  inftrumcn- 
cisnonfolum  fe,  fuaquc  obliganc,  fcd 
&  hxrcdesfuos,  nocandum  cil ,  hac 
claofttla  booa  hjrrcdom  non  obti* 
gari;pcrfona  vcro  harrcdis  ex  con- 
craclu  dc^n^i  cui  fucccfsic ,  manet* 
obligaca,  ipfo  duodecim  rabul.  lurc, 
Ipaaofucccirorum.C  de  padl.  l  liccc 
C.£amil.hcrcifi:und.l  j.C.  li  ccrc.  pc- 
csh;.  Ideo.qudd  ad  perfooas^hxreduni 
attioec,clanfiila  de  obligactonc  cosu, 
otiQfiieft$8equodatcincc  ad  bona  il' 
lorum,qu2r  c  dcfunili  harrcdicacc 
func.fufficicns  noncft-quia  pcrillatn 
in  bonahxrcdum  nontranflt  obiiga. 
cio ,  vc  in  eisdem  cerminis ,  loqucnf 
in  dociscatt(a,qac  fiioocabiliseft.tra. 
dic  Aflii^  dcciC  too.  iocip.  Infttu* 
mcncum  doulc.vbi  num  i  att ,  qu6d 
bisfic  in  Concilioiudicacum  fuic,  55 
allcgat  Bald.&  Angcl  in  i.afsiduis  C", 
qui  potioc.  in  pignor.  habcanc.  U 
aliosiooSdo  bona  Inoram  harredum, 
expcelsc  i  delboAo  obligaia  non 
fiinti  fini  concrouerCa  apud  Doi3or. 
hoccft.quodprobarccx  inl.Paulusff. 
dcpignorib.&pcreum  GlolTin  1.  fi- 
nal.vcrb  pcrcinencium,  in  fin.C.qua: 
fcs  pignor.obligar.poff.  conucnit.l.i. 
mficulfinal.  C.  commnn^  lcgat, 
CcaditNegttCde  pignor  i.  mcmb.  t. 
parcnum.  n-  vcrficul.  Scxto  limita, 
&4.mcmb.num  ii.vcrficul.  Fgoau- 
tcro  puco,ead.pa«.  &  communi  om- 
ninmirocoooQclufum  ciTc,  bona  hjc- 
cedisnonyebicein  obligationc  bo* 
ooram  fima  pcr  dcfunihim,per  cex. 
expreflum  ind iPauIus  ,dicit  Surd. 
dccif.5i  y.num.|.vbi  profcquitut. 

13  Toca  vcro  concroucrfia  cft, 
an,fi  cxprefse  adcfunrto  bona  h^rc- 
dttoi  fitonim  obligencur  ,  pignori 
:  anuncantiinyia  difsiden^a 

pro 
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pro  vcraque  ^ice  DoAotei  refert   iji^^itdtts^eft  Alex  praEfmiin,  oe  alias 

.tantiis  Vir  ,  diftin^^ionem  pofuille, 
cxiftimctur.intcr  cafns. intcr  qiios  irt 
cftc(2:u  nullaeft  dnTcrcniia ,  vcl  miila 
.di^crencix  racio.  Et  fccunduai  hunc 
fenfam  accepta  &  incclleda  diftin- 
4lione  Alcx.in  d.l.  li  iurredis  ieruut» 
col.z.inqucfttooe  andc  runclus  hx- 
rcdi?  fui  bona  cxprcfse  oblig.HC  yd' 
tuiflcc.atHrmatiuam  fcnicnciam  pro- 
bat.recundum  quam.iudicacum  fuif  < 
let  referc  Aflpift*  eandem  probatu  d* 
decirtii.  nom.i6.  &  vlcra-cicacos  ab 
<0,&a  Ncguf  d.  t.meiob.  Qum  ^5. 
candcm  fcntcnciam  vcriorcm  fibivi- 
deri,  fcripfic  Surd  d.  dccil  j  1  ^  nu.  i(X 
fccundum  quam  eciam  ,  iudicacum 
fuiirc,  candqi9  ^ecucus  tcftacur  Vin  • 
€ienc.de  Fcaii^,  fjccif  $ai.  .1  ocip.  Di  - 
^umefttnumi  ii^rr,t.(e()Mitiirl>ariC 
cotnmnncm^  diccns  cbnf  t  num.jf* 
Vpl.^.nouifsimc  Addic  ad  Maxc.tta^* 
dc  clauful  i.pdrc.clauful.S^. 

Qiix  camcn  rcnccncia  in  HixCtx 
iuris  difputaciooe  ^u^M  valde  eft> 
proptcrca  ,  quia  :l;ei  aliena:  pignii^ 
feu  hypochcca  non  condic  i.t.l  alie- 
natcs,iun<ft.  GlolT.ibi  fF.de  pigncrac« 
afb.l  qux  pr£dium,cumduab  feque- 
tiB.C.  fi  alicn.  res  pignor.  dac.  fic ,  dc 
cuius  racionc  pro  diiTcrencia  incct 
pignoris  conftitucloneni >  6e  veodi* 
tionemi'.Olttii;'^e  \t  al  tcna  fieri  pocdft» 
egimas  in  prioce  buius  leg.  parre » 
Vcrb  emptitna',  ^enditiones ,  cx  num* 
yy.^  quanuisiuris  intcrprctationc, 
fcu  fi^ionc  h.isrcdis  cadcm  pcrfona 
cenfcatur  curn<defunA6iex  quoaftio 
peiibnalis,i)aK9oontra  defundum  co« 
pecdjac,  contra  illum  competic ,  calis 
tamcn  fidtio  luris  nqn  inuenirur  in 
bonis,vt  hxrcdis  bona  quac  aho,quaiA 
hacreditario  dcfundi  ticuio  ad  cum 
perucncrunc.dcfundi  fuilfccenlcano 
(us,  iri  ica  qnaliin  le  prppria  confti* 
tucom^  defiinfto  pignmf^dioefcpof- 
Pp  fimu^ 


Afflia,decif  iii.num.  ly  &  num.  17. 
ibid  pro  parrc  affitmatiua,  quam  te. 
nucruncBald.8iAngcl.in  d  1  af^iduis, 
il^icacUm  fuilVc.rcfcrc,  dc  quo  pcc 
littndem  d  decif.ioo.nom.i  &  }.  lac£ 
Ncgufd.t.memb.limiuc.tf.num.  f  5. 
3idM  undcm  quxflioncmdctcrminac 
fccucus  Alcx  m  1  fi  hxrcdis  fcruusflT. 
dc.leg.  1.  diftingucntcm  vc  ibid  pct 
cum  col.z.vbiau^quodauc  dcfuncius 
nomine  h«redis  obligauit  boiia  haro 
redis.tt  tunc  procedit a^rmatiua 
Qpinio,qoia  tunchjercs  adcundo  vi> 
dccur  racificarc  fa^um  dcfudi,  &re' 
cofjualefcic  adusgcftus  a  dcfund0| 
au:  non  nomine hxicdis,&:  cunc  pro- 
^cdtc  opinio  contraria.  Quam  Alcx. 
diftin^Jtionem  iic  accipic  Afflift.  d. 
deciftii.num.itf  &deci(.  200  in  fin. 
quafi  diccrc  voluiffcc,  quodii  4cfiin« 
ftusoblig.iuic  bona  harrcdis ,  nominc 
hxrcdis  obligarc  pocuic  ,  fcd  fi  obli- 
gauic  bona  fua,  &:  ha:rcdum  fuoruui 
li^plicicer,  non.manenc  qbiigaca  bo- 
oa  turredum  ;  quo  lenfa  tec^pram 
Alex.di(lin<5^toncm  non  probac  Af- 
flidt.  qui^  inctfedu  vnuscafusab  aU 
ccro  nihii  diffcrc  ,  fccundum  cum  d 
dccif  ni.num.i^.vbi  idcircoaic,  quod 
dcilia  mirabantut  &  ipfc.^aii). 

Caecerdm,Ales.ienfiis»alius  vide- 
cor  eife  co  in  loco,  nempe,  vc  diHin. 
dio  Hc  tncer  cafum  quo  bona  hxre- 
dis  quifi  ruturiihcer^dis  bona  obUga- 
uic,5£  c.ilum  quo  obligauic  non  fada 
mcntionc  hxrcdis,  vc  inifto  non  cc- 
ifeacobligaciQ,  quicafu5j»ercincc  ad 
fW|fi|liiemtt4S«iO;l.^onrilieham  &. 
rfifponCfif^do  pignorac.a^lion.l.^  Ti- 
CKi^ff.de  ptg9orib.in  illo  vcc6  hxrcdis 
bona  maneanr  obligaca  •  quo  fenfu 
Alcx.  diftm^rioncm  acciperc  vifus 
eA«Ncguf  Qidcadhxccns.d.  mcmb. 
n^m,y7«ftftfiai^rlQ|iiOjiiil^^  .  i 
y  p-TprfaiiiUliimDoii  iMptf  ^^i«cci 
;f7ti-.n  » 
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ima$  i  qaa  |>ocifsiiB&m  nttone  ,  ia         f»Mm^  h  widmhti 
qiMBftione  prxdida  contrariam  feil«  !• 
tenciam  probauit  Arcc.d.  1.  fi  harre- 
dis  fcruus,  col.z  fF.de  lcg.  r.  quam  iC 
alij  magnx  aucboricaris  Do^tor.  ce-  4. 
nuerunc »  quos  fup.  cicaci  rcfcruBC  t 
d  quibos  ego  in  dilputafido  noti 
difleaciFem.  Sed>  commani  recenca, 
iam  exfupradiAis  apparccclaufulam 
dc  obligarionc  harrcdum  in  inftru-  |, 
menco  fcripcam  ,  fupcruacancam 
«(Te,  nifide  obli^acionc  booorum  eo- 
ittodemexpcefiim  adtjciactir. 
,  14   Ec  rnnc  quidem  appellacio*' 
ne  bcvedom  inceliiguncar  pftmi» 
honver6harredes  harrcdum ,  vc  cum 
Dcc.conf  zi)$.coi.4.  vcrficul.  Ec  ifta 
conclufio,&  conCi9i  coi.4.  verficuU 
His  j>ra;miGis ,  &  alys  ab  eo  relacis 
eradic  Marc.de  danlaL  j.part.datfC 
}i  itt  rqoeiicioie  ediciooe.  Qood  (pe- 
ciali  quadam  racione  muit6  magts 
in  fpccie  noflra  eric  afiirmandum» 
vc,ncmpC|pignorisconfticucio,  iuxca 
nacucam  iUi|»,minusquara  ficri  pof- 
firiadalteMf  Rt  cmhanir. 


GenergSs  nmmtuth  mntt  &ftbi» 
Ugiorum  0mnmmn$n  pmftr  tndH» 
tur  Adomnu.  Et  nu,^, 
CUufMU  omnes  tn  contrsffihs Jhr^- 
td  tUbent  Mtiquid  oper^ri ,  &  mt 
Wfhim  ^/Bimt  ttumtnmmmm^k^ 
bei  mtelkfffink  vtttmt  t£^mi  if*> 
rtndi^  fi  foteft. 

Generitis  renuniUtio  omnium  im» 
rium  ,  dr  friuilegtorum.sbfqne  ffc 
eidlis  dicuins  rennntidtiont ,  <U  ijt 
iiue&gitnr  qmt  1  emttndkmtUmtrt* 
tiuntim  fekt»  fimt^  &  ttmtit  a»» 
folitit. 

CUufuU  generMlif  determinMtnr  fi» 
cundMm  mentem  contrdhentuum\ 
/fretd  verborum  fignificttione.  Et 
gaeetn^  lecmio  i»  quMunque  d^m- 
fitieite  iteiitrJltttm  ede§,  defmm 
0gens  verifinnkterttm  M  fietieB  • 


(JaufuU  decim^^uarta 

SVMMARIA. 


CLAVS.  DECiMAQyARTA. 

proprt]  tnrts ,  (s^prtug'^ 
legiorum  omnium  r<- 
ntmtiatione. 


I. 


Ennntieiie  frefrij  iurift 
frittiugiorum  om- 
ninm  non  extenditnr 
ed  m  ftm  fukSei  fit- 
ttmt  teif*,  fittt  em^ 
t^&ittttmkitetffSimttetfiedM* 
Ut  renuntuuiovolet. 
h  Sfecidlis  renuntiaiio  iuris  frofrif  in 
muitis  cefihm  vdiei ,  quigenereti  re- 
Mitttimime  m»  em^rehendere»' 
•  Mr.  Bi  ff»ertdittettmetktindkfU 
ttf  mien  fitiifkmtftfem  kt 


Laufub,  quod  contra^ 
hcnces  pro  fide  prx- 
(landa ,  bc.  obferuacio^ 
ne  concra6lus  ,  onini 
lurttaoxilto ,  prioil»- 
gijiqdle  fibi  compecentibos  reoaa« 
tiauenioc,aGidua  eft  io  cootradt- 
bus  eorum  ;  circa  quam  ,idcirc6, 
plura  Do^torcs  noftri  tradidcrunr  $ 
&  dc  illa  fiisc  Titaqucll.  in  ptx* 
fiuioo»  1.  fi  vnquam,  ex  namer*  iif. 
vetficoi  N006  aacem  ceftac  t  com 

mulcis 
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muhis requencib  C. de  reuocaad.do-     nu.ip-  rcfponder ad  regolJ.  fiduo^ia 


nacion  vbi  dc  gcnerali  iuns  renun 
ciarionc  agic  ,(ani  cutn  /imphcuer 
haec  claumla  fcribuur  ,  quani  cum 
iuramcnco,nouifsimcMarc,ccad}.  dc 
*  claufiil.r.  part.  Clattfiil.  14^.  in  noua 
cdicione.  Ad  cam  ▼er6.ante  omnia 
■  obleruandaec  icttStdniprittilegium. 
quc  proprium,  dc  cuius  rcnuciationc 
agicur,publici  fauoris  caufa  fucni  in- 
.  ccodudum  ,  &:  chrgicum }  hoc  cnim 
cafurenunciacio  illius  non  cenebic, 
.  TC  notacGloir.  final.&  Barcnam.  a. 
•dcexabifinlfi  conucncric  i.fF. de 
pignorac.adton  cradic  Marc.d.  crac^. 
clauful.ii.num  j.parc.4  &magi(lra- 
liccr  cxplicac,  cxcmplificacquc  Spc- 
.  culac  .citul.de  renuntiacion.  &  con- 
clnf.aum.^.lib.£»Miilci  fnnc  autem 
cafiis,in  qaibu5  vei  exhacvel  caula 
aUa  (pecialicacis  cciam  fpecialis  pro. 
pcij  iuris  ,priui!cgijque  renunriatio 
non  cenec.rcgula  ptAccrnuii.i, fccun- 
dumquain,fauori,  luriqucfuo  vnuf- 
quifquc  rcnunciate  poccll,  de  quibus 
gloir.magna  inl.padum  inter  hsre-> 
oem  £F.  dc  pa^l.  &:  in  1.  pcnulc.  vcrb, 
anciqui.C.eod  titul.  Spcculac.  d.  nu. 
9. profcquitur  Vicaiiscrad.de  clauful. 
^.His  pcractis,  citul, An  pofsic  rcnun- 
tian  bcncficio  ccfsioim  bonorum, 
cum  mulcis  feqttcniab,  £c  cfim  non 
valec  fpecialis  renanciacioiuris^  ceflac 
contcouerna  in  generalL 

i,  Incerdum  cciam  gcncralis  rc- 
nunciatioiurisnon  cric  trahenda  ad 
cafum,in  quo  fpccialis  &:  cxprdia 
fortirecur  etfedum  ,quia  fpccialicas 
maioctem  vim.babec,  ic  magis  opcra- 
tttc  incafii  expreflb,  «jtiam  gcncrali- 
ias  drcaeunAcmi  &  ideo  mulci  func 


fin.ff.de  adminifirat.&  pcricuUcutor. 

Sccundum  quam,  tantii  opc!ntnr<j;c- 
nus  quoaci  gcnns,  quancum  Ipccics 
quoad  fpccicm,qudd  non  proccdit  in 
.  rcnunciacioae beneficioru,  ad  quam 
verbaomninogeneralianS  fafficinc. 
£c  nu.icqoecifttbdic,qudd.  fi  aliquod 
bencficiun\  fir  fpccificatum,gcnctali$ 
rcnuntiaciopoftca  fubicda  in  fimiU- 
busopcrabitur,  &non  in  niaionbus; 
quod  in  proeuracotiomandato  cuni 
claafttla  gcnerali  poft  cafus  aliquos 
cxprciros  cradic  Cardinal.in  clein.A. 
dc  ptocuratorib  qu«ft.i5.&  illo  cira» 
co  .gcncralicer  joquens  in  claufula 
gcncrali ,  vc  ad  fimilia  cxprcfsis  fic 
reftringenda  ,  ,CcIf.  Hug.  iracUc.  de 
.clattfnlflum.^.proquafcnccncia  fiicic 
ccx.  inlfinal^.  finaI.£F.dc  tricict  vih. 
oIeoqaeIegat.aCacdtiiaI.citatus:  pro 
cadcmcitauicctinm  ccx  in  l.  Plaucius 
fF.dcaur.&  .irgcnc.  legac.  qui  tamen 
docUinxhuic  non  ica  applaudic.Illa 
ver6  proccdic,  vc  cx  praidiilis  conflac^ 
cum  poftaliquoc  fpccificatageneralis 
fiibditur  daufula. 

j    At  vcro.fifolagcncralisrcnun-  • 
ciacio  in  fcripcuia  conrraflusfic.abfq. 
fpecialis  luris  alicuius  ,  priuilegijuc 
rcnunciacionc  ,  cui  cafui  prxdicta 
doftrma  acc6modari  nequicadhuc 
generalis  renuntiacio  non  femperdo  ' 
omntbuscft  incelligcnda;  im6  calem 
rcnunciacionem  incafu  iflo  non  va- 
lcrcjCX  quorunGafcncctiatiadicSpc- 
cul.  d  cicul.  dc  rcnunciac.  &  concluf. 
verfic.Quid  fi  quis,nu7-pto  quaar. 
gumcncacur  Vical.  d.$.iinal  n.xi.  cx . 
cdmuni  v(u,fccundum  qucmpradi. 
cacur  claufulx  fpeciaies,  vc  a  cocrario 


cafus,  in  quibus  fpccialisrenunciacio*    fijnfu  intclligi  dcbcac,  quod  claufulse 
iuris  projirij  valcc.qui camcn fub  gc-     omnmogcncralcsnofunc  /uflicieccs; 
necali  luris  renunciacione  non  com-     coueniuuc  adduc^a  in  fp;Cie  gcncra- 
prehenderentttr ,  iuxca  cradiu  per    lis  ren6ciacionisper  Tiraq.  cu  cicacis . 
Vical.  dfi  claufttLf  fiaaLex  no.17.vbi    aboo  in  prcfacion.  K  fi  vnqua,n  u^. 

Ppa,  <i^«te-  . 


I 
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Fulgof  Paul&:  Alcx.  fallcnt  9  num..    claufula: ,  rgfo  msnente  'pa5fo yi^iXd 


31  &:  cft  communis  fecuncium  lacob. 
dc  Nigris  ibid  nu.t^z  cum  (cquenci, 
qux  lcncencia  verior  eft  &  arquior} 
.qiiainiduabuscomniunibos  inaicem 
contcarijsrelacis,  vcnorcm,  &  com^ 
inuniorem  elTe.dixic  PadtU.d.  1. ciitn 
proponas  num  4,  rclatus  a  Guticrr. 
d  c.<J  num.^.pro  qua.vlcra  alia  ,  non 
parumvrgcc,  quiaclaufula  nacucam 
coocradtts  non  unroutac ,  iecandum 
^uam  purgatio  mor«  ancc  liccm 
conccftacam  admicticof ,  vc  io  d  I  C\ 
infulam  ,  vbi  pro  rcgula  notarur  ,  & 
nocac  ibi  Alcx  num  4  nocab.  5  qu6d 
mora:  purgacio  ancc  licem  conccfta- 
tam  e\  acquitacc  incrodu£ta  cftiquas 
arquica>mttlt6magtsid  exigitin  fti. 
{Ailauonepxnali. 

4  Illud  incer  omncs  conftac» 
claufulam  hanc  operari  in  fauorcm 
illiusquiconcrai^um  feruac ,  &  noo 
in  fauorcmalccrm&,  in  cuius  odiuoi 
appofica  oenletur,  vt  tradit  GIoiT  d  I. 
qoifidon,&in  1.  r.inGlofT  magna 
vetfictit.  Item  (\  promific  C.  de  lur. 
emphyccuc.  Vical  d.  clauful.raco  ma- 
ncncc  pa^o  ,num.4.Celf.  Vgo  cod. 
trad.num.  148  communcm  ccftaa- 
tur  Padill.d  lcumproponas,  oum 
Gacietr.d.c;tfo.  nom.    vbiex  ahjs 
tiadk,hoc  procedete  cciamfi  io  con. 
CtaAu  adfic  iuramencum ,  nouifsimc 
lilarc  tratk.dcclauful  1  parc.  clauful. 
ai  num.  j-  &  pluribus  cicacis  Cald  d. 
c.)<»  num.ij.  Acquc  ica ,  is  io  cuius 
fimoremadiefta  eft  claitfulai  parnam 
piomifian  exigereab  adttctlario.qtti 
inillamincidit.poccft .  cumqueco* 
gcrc  ad  fidem  coiitr.idus  ^fcruandam. 
velctiam.fihoc  inalic,  cxatta  pina 
rcfilirc  a  concradu  libcrc  poccrtt  ' 
alcero  inuico.cuiusinbocelcdio  nul* 
keft.  • 

5  Rurfus,contteniunc  commn- 
j|uceroinads,ii 


quis  maior  C  dc  cranfact  vbi  Barc. 
num.B.&  ind.l  cum  proponas.num. 
2.  Vical.loco  cicaco,num.  j.Ygo  d. 
ttad.  num.  aja  U  alij^  citatis  com. 
mnnemctadit>fiefequicur  Gucicrr.d. 
c.^o  num.penuFt.  &  vltim  Macc.  d. 
claufu!  iir  num. final.Lcdcrem  hic 
admonirum  vclim.nccirca  pr^cicaci 
Dodoris  Marcx  allegacioncs  huc 
vlqi  citataslue(icec,qu6d  ioxtaptio- 
rem  libri  editioaem  e«  referuncttri 
in  poiUriore  enim  claufiilaroni 
numcros.  crafmutatos  poftca  inucni, 
proptcr  fuperadditas ,  ac  prioribus 
intcric^as  claufulas  alias  iCuiuspo- 
ftecioris&adaucla:  cdicionis  nume« 
ris  fequcnces  deinctps  eiofitem  Ao^ 
thoris  alkgaciones  aptabiffittx. 

Decima  tertia  clau^uU 

SVMMARIA. 

BUgAtiene  gemiB  htnmm 
debttfris  t  bpniL  wini»  hjfg' 
ihecn  litbijtiuntur ,  eiutm  fiH 
tHrt.quMMideUlii  exfrejiim 
nenitcAtur. 

xjtffiWnknt  kiunm  pkm  hirtk 
^S^aBimest  &  wtmmn  deiittnm 

ecmprebtndnntm» 

ObltgAtienegeneraU  hcnorum  emniS 
mdfiUum ,  immobthum  ,  etignt 
iurt  Mffitaes  temfrehendun" 
tnT» 

SfteitBs  tiiigttit  meps  affcit  rtm% 
tpmngencrAks  hyfttnttM  i&  ferunt 
genereli  ebltgttione  cemfrehenfiu 
manumitti  k  crediiore  foteH ,  nt» 
vero  quifpecidUter  efi  obligatus. 
In  generetU  btntrnm  ttligMtitne 
mmvtithMttd,qnn  vtri/tmtle  ftt, 
quemfntm  fftatUter  non  futjfe 

4U%«tmnm»  Bt,  ^md  fiMtt  tmi^ 

mfitit 
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uerfilis  aidstttft  ikid, 

Specmlis  ehh^tfiff  ciim  aenerah  con 
currens  ,  aliquand  gfnerjilt  c/cKJ^af, 
nocet,u-fuu:  vi  jccunuHS  eredi- 
Ur  pi  iferAthr  pninp  in  re  ge»ere^ 
terfibitgttn, 

CUufuU  de  non  derognndo  generdi 
obligationiper  (pe(taUm,nec  econtra^ 
of  erdtur,  vt  prtmus  credttor  dirwjSt 
re  (pectaliter  obligntA  ,  in  qimiiis  alia 
gener*l{  obligattone  contenta prafe-' 
rMtarfeiierhri, 
p.   Crediier  em  prime  gener»&  ohUgA' 
tione  bona  ornnia  funt  oppignersta 
fine  (peciAh  aUquorum  hypothtcA  , 
prafertur  fecunde  eiiamtn Jpectaltter 
'  tllt  0biigatis.dn».9. 
xo .  Deeidendi  ratie  id  1 1.  C. de  pi^ne- 

ribus  apgnatury(^  exp&cetur.  ■ 
It.    CUitfidM  t  qned  generaUi  eyUgatUi 

nonderoqet  fpfci/i(i,ff  'iid  opereiur. 
i%,     CUuftU  de  oUio^AUone  hxtedumyno 
j     inducit  obltgationtm  tn  bona  eorum, 
IJ.    i^u  defunlins  kdredum  fuerum  h§' 
•ns  tiutt  bureditarie  tiiuU  ad  ees  u$» 
feruenertmt  t  ebligare  exprcfim  pe- 
tuiffet  iu  xentraSlu  a  fe  gcHo^  tradi* 
tuTi  expHeaiu  dtfitniiiene  k^&x,  in 
hoe.' 

14.  AppelUtione  karednm  intelliguntur 
frimit&  nin  karedetkaredmn, 

CLAVSV.  DECIMATERTIA. 

e  gencrali  honorum  obli^ 
gattone,  fimulquejpeetali  i 
^quodpervrtam  ahe^ 
ri  norrderogetur. 


m 

Ihil  magis  arsSdoum,  ac  no- 
cariorum  ooftroru  calamo 
attricum  rcpericur  in  obli- 
gacorijs  lnuniiiieDcis,quiiix 


claiifula  dc  gcncrali  bonorum  cm- 
niuni  obligationc  .  cu  Ij^ccjali  (Imul 
alujiioruiii  ncniinacim  liypcthcca; 
quibusalia  confcqut.  ncci  aunedunc, 
illam,  iciliccc,  c]uoci  Ipccialisobliga- 
ciofifu  hypochecanuUaccnusgencrali 
dcrogct  ,ncc  ccontra.  Qu«  fane  clau- 
fula  dc  fpeciali  bcnorum  aliquorum 
nominacim  ohligacionc  poft  gcncra- 
lcm  vniucrloium  vci.icn  .-^pponitur, 
eiufciue  vcilius  indubuaci  iuns  ell, 
8e  inmulciseuentum  fbrtiri  poteftj 
qux  vcro  adijcirur  dc  non  dcrogan- 
do  alccri  pcr  alcerani  hypothecam,-. 
non  ita  vcilitace  fua  pcrui.i  ift,  non 
tamcn  oCioje  (cnbitur  ,  tuius  non 
parua  aliQuando  vciiica&  cucuiiepo- 
icft,  ^ 

I.  Qapd  vcrumque  ve  offenda^ 
mus,  ad  primnm  oocandu  eft,  gene« 
raU  bonorum  obligacionc,  bonaora- 
nia  debitoris  ,  hypothcca*  vinculo 
aftringi ;  ne*e  pi^lcntia  tanrum  ,  fcd. 
6efiicara  ,&quar  nonduni  in  rcrum 
nacura fuoc,  obj igan  pojrunt  1  n.  \U 
qux  non  dom.fi^ac  pignonbcfialijS; 
imo,  folagcncralis  bonoroxnobliga- 
tjo.quanuis  de  fuiunsexprcfsim  non 
addatur,  etiam  ad  fucura  producit 
hypothecam,  l.finai.  C  qua*  rcs  pjg. 
oor.  obligar  i  poff.  vbi  noue  boc  a 
Ittftinianoconhicucnm  cft,ae  pror^ 
gula  cradic  Negulanttraaac.  pig-' 
norib.i.part.mcmb.i  att.ajex.iUoi&- 
notabilcm  vocans. 

z.    Appcllacjonc  aiiccm  bonoru/- 
Ctiam  iura      ai^ioncs  comprchcn- 
dantor,-&  debirorum  nomina  j  nam 
&h«c  obljgari  poAoncgeneraliter,6e 
Ipeciahcer.  1.  nomcn.  C.qua;  rcs  pig- 
nor.obligar  pofl'.  1  fi  conueneric  t.ff.i 
de  pignorat  aaion.  Certum  aufein 
cft,qu6d  appellationc  bonorum  fltn* 
plicicer,  iila  coprchcnduntur  I  prin- 
ccpsbona.l.  bonorum  appeil^cio^p.: 
ia  fio.  ff.  de  vcrl  or  fignificat.  tradir- 
O04  Tiraq, 
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Tiraq  pkira  -illeg.ins  in  l.fi  vnquam, 
vcrb.bona.nu  8.6^  9  C.  clc  rcuocaiui. 
donacionib.vbi  nuui.cp  fubdtc,  quod 
omiies  vbtque  Uoc  conccdunc.pcxcer 
Daucos  quorom  ibtd  meminic ,  pro* 
fequuuclace  Pinelin  cubr.  de  bon. 
inaccr.i. parc.ex  n.z.  cu  mulcis  (c^\nc- 
tib.  vbiaic,qadd  adhoc  fufhcic  ccx. 
in  l.fi  lcgacus  }o  ^  1  if  ad  Ticbcll.  & 
quod  cciam  in  p;cnalibus  locum  id 
pabecperl.fi adcmpctsC.de  fcncent* 
pa(r.&tn  fpecic  generalis  bonoran 
obligacioms ,  quod  ea  comprdiea- 
daniur  «ominacciani  dcbicorum.cra- 
dicNcgufd.  i.mcii-ibr.  num  8.  per 
ccx.in  T  5.  C.dc  h.tccdicar  'adioatb. 
vbi  nocanc  BaLC  Bald.  Sc  Salyc. 

f  ^  Echoc  quidem  incer  Ooftor. 
feturc  proccdtc  in  (implici  bonorum 
appeikcioneiA  vcroadJacur ,  mobUu, 
^  tmmohtlix-.  communitcr  tradunc, 
nou  vcnirc  mra  ,^  adioncs  qma  h  cc 
tertiam  bonorum  fpccfcm  confti- 
tiiancciijliniftami  mQbilibus,8rin:i« 
jnobilibqs  l  a  diuo  Pio  $  in  vcndi. 
cioncfF.de  reiudfcic.l.quamTubcro- 
nis  §  in  pccuho  fVdcpccul  qucmccx. 
celcbrcm  ad  hoc  apud  Dodor.  dixic 
Pincl  d  rubr.i.parc  nu.14.  vbt  plurcs 
allegac,  rcccpcamquc ,  ac  veram  ica' 
dTe  rcDCeiitiaia,aic;eiiqu»in  iiQmer. 
fequencib;pIarainferc,Va1arc.de  par- 
cicion  c.13.num.p5  fusc  Tiraq.  qut 
plura  inpropoficuadducic.dc  rccraill:. 
lignagicr  ^  i.GIofl  y  num.  9-  6i.  inccr 
cji  vnum  c(l  dc  bonorum  mobilium, 
SeBiuiiobiUuin  obligacione&  hypo  * 
c)Kca  f  de  qua  per  Pincl.  loco  cicaco 
riam.  xS.  vcrdcul.  Hinc  eciam ,  vbt 
fcripfic.quod  m-  iUa  quotidic  crranc 
nocarijadijtficnccsvcrba  \\\.\,  mohtli.t, 
fSr  «miin0^///^quo[u  adicdionc  ,  iuxca 
pricdiftam  communem.  rencemiam ' 
non  ven  iancnom  loa  debicorain,iura» 
8c  acliones,vc  in  fpccic  tcnuic  A  ngcl. 
Axec  in^j.inftic.de  inucilib.  fttpula- 


cion  ciratusaTiraq  d  num  p.Ncguf. 
d.i.membr.nu  &:nufus  -t.mcmbr. 
d.i.parc.Dum.84. &  vc  comnidivjm 
cradit  Pincl  n  ip.vbi,&  nu  fcqucnci, 
concrari.im.quam  nbuam  vocatopi- 
nionem,magisprobac,ex  eo  pociisi^' 
miim,  quia  concralicncium  menci 
conucnicns fic  in*ob!igationc  Ixmo' 
rumoinnmm  mobiUum.ik:  ininiobi- 
lium.iuracciara.fic  actioncs  vcnnc; 
&  qudd  illa  adieftio»m^^<//«m.  tm^ 
w#ii&niv,quxapponicar  ex  ftylo  no- 
canoruiiiadaugmencttm  obiigano»^ 
nis.concrariumeuencumnon  dcbcac 
oper.iri. 

Proqua  fcnccncia  quodarcinet  ad 
noftros,  facicectam,  quod.ccuappcl" 
lacfone  bonorum  mobtlium  *  U  im- 
mobiliam.iurafeadioncsnon  vcni- 
anc ,  fccundum  propriam  vcrborum 
fis^nificacioncm  ,  vcniunc  ramcn  cx 
commum  loqucndi  vfuvbi  nl  icaillc 
cxpofcic.vc  cuin  Oldr.  conf.Jij?  &: 
alijsab  co  cicaciscradicTiraq.  d.gloir. 
7.nami9.Ac;Vcr6apudnosex  cum- 
muniloquendi  vru.apnellacionc  bo- 
norum  omnmm  mobilium  &  im- 
mobihum,  cciam  iura&:  aclioncs  in 
eiufccmodt  obhgacionibus'  intclli- 
gUBCur  propcerconcrahcncium  men- 
cem.Qaxfemper  accendendaeft  ecia 
in  legis  difpoficione  *  vc  ad  leg  Re- 
giim  Iib.4.cicui  97  mi  princ  qu.r  lo' 
quicur  in collacionc  rci  mobihs  auc 
immobilis,  obfcruac  Valafc. cratjcns, 
in  nomiaibus  eciam  debicorum  a 
parencibus  donacis  omnino  dcbe- 
re  incclligi.de  particion.d.c.  ij.nura. 

Cum  dnob  fequcncib. 

4  Conftncit.iquc.cx  prxdi.^Vis, 
gcncrah  bonorum  obhgacion<-  o:n- 
ma  vcnirc  ,  non  cancum  praircncia,, 
fed  eciafucora,  inraquoquc.&ac^io. 
nes.Non  camen,vc  diximus  >  fubteda 
pod  cam  fpcciaiis.inuciliccraddicur) 
fi^adicftioiiiius  plucimuin  non  nro 

pcodcife 
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'prodertcpotcft,  quia  rpccialis  magis 
afficit  rem,  quam  gciicralis ,  ft:  plus 
iuris  perillam  conlHciutur  crcditori, 
vt  dixit  Glofr.in  Autli.  dc  non  alic- 
nand  autpcrmucand  rcb  ccclcfiadic. 
^  nos  igicur,  vcrb.  tradcrc  creditori- 
bus.in  hn  collat.  2.  vbi  ponit  cxcni- 
plum  in  nuinumifsionc  ,  qux  cadic 
infcruumgcncralitcrobligatum,non 
vcro  in  cum  qui  fpcciaJis  hypothcca: 
vmculotcnctur ,  1  ab  co  C.  dc  fcrn. 
pignor.dat  manumiflT.I  y  iunilaglof 
ibi  rt  dc  manuniirsionib.  1.  penulc. 
cum  glolf.  ibi  rt.in  quib.  caufpign. 
vcl  hypoth.  tacit.  cor.crahat.  tr.:d.c 
Ncgulidcpignorib,  i.parc  mcmbr.i. 
num.nnal.vbi  fcx  fcripficdifftrcncias 
intcrgcncralcm  pignoris  obligario 
ncm,5i:  fpeciaicm  j  cSciftam  poHrcmo 
loco  pofuif. 

j  Vltra  illas  vcro  ,  notabiiis  cft 
qa.i*  dcducitur  cx  1,  obligationc  ge 
ncrali.cum  tnb.fcqucntib.  ft'dc  pig. 
norib  fccundiim  quas  ,  obligationc 
gcncraii  non  contmcncur  ca  ,  qua?, 
vcrilimilc  lic.qucmquam  fpccialiccr 
nonfuiffc  obligacurum ,  vcl  propccr 
quotidiaiium  coru  vfum.vcl  alleCho- 
ncm,  quorum  ibidcm  cxcmpla  fcri. 
bunrur  nonmilla;  dc  quo  Ncguf  i. 
mcmbr.d  i  parc.n.34  cum  (equcntib. 
vbicxnum  j7.c0ncraDcc.ab  co  ci- 
tacum  conf  }o  C0I.3  &  rurfus  in  l.om. 
niacol.i  ff  fi  ccrc  pctac.Iacc  contedic, 
difpofitioncm  d.l  obligacionc  gcne- 
rali  habcrc  locum  ,  ctiam  fi  gcncrali 
obligationi  vniucrlalis  di£lio  adda- 
turiquodalij  probaucrunt.nuUam  in 
hoc  difFcrcntiam  admirtcntcs  intcr 
indcfinitam  ,5c  vniucrfalcm  bono- 
rum  obligationcm;  quam  conftituic 
Dcc.&:  alij  quos  rcfcrt  Pincl.  d.  rubr. 
■dcbon  maccrn.i  parr.  nu.  37  contra 
quoscum  Ncguf.&alijsquos  allegat, 
fecurcccnct  ibid.  fi^  tencndum  om. 
ninoptobac.Ac  vccojquiain  obhga. 


tionc  bonorumqu.x  nominatim  pig- 
nori  fubijctuncur,  conicchira:  voiun. 
tatis  contraria*  lotus  cflc  nequit.iujc- 
ta  regui.I  continuus^  cum  ica,  infin. 
ft  dc  verbor.obligacionib.  iam  appa- 
rct;hnnc  etiam  opcrari  cfFcdumpof- 
fc  fpccialem  hypothccam  gcncrali 
additam.  Etdcniqnc  in  muliis  cafi- 
bus  pIusopcratur,&  inHuit  fpcciaiis 
prouino,quam  gcncralis,vc  obfcruac 
glolfadtcx  ibi  in  c  quanquam,vcrb. 
plus  13  didincl  magiRralis  vocata  a 
Ncgufd.z  pari.mcmbr.  i  num.final, 
in  fin  &:  glofl"  noftra  ad  tcx.  ibi  in  1, 
itcm  apud  Labconcm.  §.  ait  prartoc 
vcrficul  Hacnim  ffdc  iniur.in  vctb, 
ncglc^a, 

6  Eucnire  t.imen aliquahdo  po.« 
CcftjVt  fpccialis  cblig.-itionis  adicdtio 
gcncrali  noccat.vt  accidit  in  fpecie 
1  i.C  dcpignoiib  vbi  craditur ,  quod 
fialicui  rcs  cadtm  &  fptcialitcr  ,  fiC 
gcncralicer  pignoris  ncxu  obligctur^ 
(ccundus  credicor ,  in  rc  alia  quauis 
ciufdcm  debitoris ,  gcncrali  obliga- 
tionc  prioris  afTc^ajac  fibi  poftca  /pc- 
cialitcr  obligata  pr.TfercndusiiIi  crici 
fi  primuscx  nominatim  ac  fpccia- 
liter  fibi  pignori  obligata  inrcgrum 
fuumdcbicum  confcqui  poccfl.quod 
jn  dubio  prxfumicur^  ncc  audicndus. 
crit.fi.omilVa  hacqux  fpccialitcr  fuc- 
rac  obligaca,  aliam  cx  conccncis  ful> 
gcncrah  obligatione  ,  cui  fccundus 
crcditor  incumbic  ,  iurc  prioritacis 
cligcrc  vclitiquoqaidcm  iure.in  vni-. 
ucrfis,ac  fingulis  gcncrali  obligatio- 
nc  comprchcnfis,  fpcciali  fcciula,  vci 
polTcc  I.z.in  princip  fF.qui  potior.  ia 
pignor.  habcjnt.  I.  (i  gcncralitcr  C, 
cod  cicul  £x  quotcx.  lilum  in  d.1.2,.. 
C.  depignorib.  cxorbitantcm  rcpu- 
tanc  Doclor.  ibid  fecundum  Socin. 
conf  75,  num.14.  vol.  4.  vbi;  6LConf. 
immcdiatc  fcqucnti.num.j.  idcirco, 
aic,  qudd  ad  cafusfinulc3  cra^cndus 
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Icgib.c.qu^  a  iurc  com  m  u  ni,dc  rcgul. 
iur.lib.6  8:  rcpccic  Neguf  dc  pigno- 
rib.j.parLi.mcmb.num.  final.vcrfi- 
cul.£cfacic,vbidcmaccria  illms  ccx. 
pcreum,&  rurfus8.parc.mcmb.f.  nu. 
ao.dc  quo  lacc  Couar.veriar.  refoluc. 
lib  j.c.i8,Parif.conf.i05.incip.Ad  rc- 
folucioncra.pcr  coc.voi.5.  vbi  num.4. 
cx  Socin  loco  cicaco,  &:  Corn.conf 
2.46  Liccc,  col.  pcnul.  vol  i.  ciufdcm 
tcx  dtrpolitioncm  cxorbicanccm  vo- 
cac,limicaciuam,&  corrcdiuam  iuris 
communis 

Acqucica  apparcc,in  fpccic  d,  l.i. 
fpccialcm  hypochccam  gcncrali  fu- 
peradditam  nocumcnco  illi  cflc,  fic- 
quecucnircvc,  qu2  ad  obligacionis 
augmcncum  indu£la  fuic,  &  in  crc- 
dicoris  fauorcm,diminucioucm  ope- 
rccur,&  in  odium  illius  conuercacur 
contra  vulgarcs  tradicioncs  I.lcgaca 
snuciliccr  S  dc  adimend.lcgat.l.quod 
fauorcC.dc  Icgib. 

7  Huicvcrd  damnovcobuiccur, 
fxftylo  nocarioru,qui  m  hoc  apar- 
tibus  przfumuncur  rogaci ,  ficucad 
omnia  quz  in  inftrumcnrofunt  fcri- 
pta  pcrcincntia  ad  concraftu,  vtalijs 
cicacis cradic  Marc.dc clauful. 4. part. 
claufuli  }j.  poft  vcramquc  obligacio- 
nemifcu  hypochccam  ftacim  apponi- 
turclaufula  illa,dc  non  derogando 
gencrali  obligacioni  pcr  fpecialem  , 
ncc  cconcraj  cuiusclaufularmcminic 
Chaftcn.in  catalog  glonac  mundi  u. 
part  confidcrac.^p.limic.  z y  vcrficul. 
Scd  aducrce,  vbi  fcripfic,  quodquo- 
tidic  in  inftruracncis  notariorum  ap. 
ponituri&probat  ibid,  quod  illa  ap- 
pofita  non  proccdit  dccifio  d  l.  z.  C, 
jjcpignotib.  fcd  qu6dprimus  crcdi- 
tor.omilTa  rc  fpccialiter  fibi  obligata 
aliam  quamlibctcligcns  cx  compre- 
henfis  in  obligationc  gcncrali,non 
ccic  ^  fccuudo  re^ellcadus^proptcc 


Surd  conf ^iif.num.io.  vcrficul.  Pa- 
riim  etiam,  vol.  4  &  fic  iudicatum 
fuifTc.refcrt  Vinccnt.  dc  Franch.  de- 
cifj.part.i.vbivIcraChaficn.ad  idcm 
citat  Couar.Iib.;.variar.rcfoIut.c.  18. 
verficul.Non6  cft  prxccrea,  in  noua 
imprefsione,  quia  in  prima,  inquir, 
non  rcperitur  ;  in  raco  quidcm  hbro 
rcpericur.no  tamen  ibid.  Couar.  adi  o 
huic  afTcncic  opinioni,  qum  fcripfe- 
ric,valde  dubium  hunc  incclicdnin 
cftead  d.I.i.  ideoquc,fubdidic ,  quod 
difficillimc  cam  inccrprctationem  in 
praxi admictcrct.quam  camcn  apud 
alios  in  piaxi  admifikm  ,  conHac  cx 
cicacisaFranch  d.  dccif^.  vbi ,  vltra 
dcciiioncm  magni  Curix  Vicanar, 
de  qua  ibi^rcfcrc  dccifnm  cjuoquc  ita 
fuiftefccundiim  candem  opinioncm 
inScnatu  Pedcmonc.  dccif.  1^6.  col. 
final  &:in  RocaRoman.vcrcfctt  Puc. 
dccif  58.  fol.28. 

8  £t  fanc  opinio  ifta  optimo 
nicicur  fundamenco,nempc,  in  con- 
ucncionc  concrahcnciu,cx  qualegem 
accipic  contraf^us  1 1.  §.  fi  conucniac 
ff  dcpofic  l.contra6lusff.dc  rcgul.iur. 
cijmcnim  poftgeneralcm  bonorum 
omnium  obligationem  ,  ac  alicuius 
rci  fpccia]cm,claufula  illa  apponitur, 
quod  gcncrali  pcr  fpccialcm  non  de- 
rogecur,  ncque  econcra  ,  quid  aliud 
concrahcntcs  volunc,  quam  gcncra- 
lem  (fiue  prius,fiue  pofterms  fcripra 
illa  fit,inhoccnim  apud  Do<5):or.dif- 
fcrcntia  nullaeft  )pcr  fcfuis  viribus 
fubfiftere,  atquc  manerc  pcrindc  ac 
fi  fpecialisadied^a  non  cficc ,  &  fimi- 
liccr,(pccialc  in  renominacim  obli- 
gaca  perinde  mancre,ac  fi  gcncralis 
fcripca  non  clTcCjPorro,  qnod  in  hoG 
concrahences  yolunc,  poffunc  vrique, 
quiaconcra  bOnosmorcs,  nccconcra 
iuspubIicum,corumpa<flum  cft  ,id. 
cicc6fccuari  dcbcCj  Qunc  ver6,fi  in 
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cafu  propofico  gcncralis  hypocheca 
pcifindc  maoec  ex  parcittm  connen- 
tione.ac  fi  fpecialis  fcripra  nen  eflec. 


nihil  lam  inuenitor  qiM>d  iropediar, 
pnorcm  crcditorem  agerc  ex  gcnc 
rali  ad  rcm  quamlibcc  iila  comprc- 
henfam ,  &  in  ea  poftcriori  pra:tcrri 
pmdisbiciltti^inaiooe.iuxca  rcgul. 
iquipnoroftcempore.  de  reguliar. 
\\\i6U  quanuispoft  res  primo  gene- 
raliccr  oppigncraras.  aliqua  cx  ilHs 
fpccialicei  fccundoobligecur,  in  cam 
prioricacis  iurc  vci  poccric  pnmus, 
aJiamm  excufsioni  non  aftri^us ,  vc 
probac  cex  iiila.  incip.  Qai  genera- 
iicer.lf.quipocior.in  pignor.habeanc 
1  ngcncraliccrC.cod  iicul  qu«inhac 
fpccic,quando,ncmpe,  foLi  gcncralis 
fcriptaeft  primo,  non  intclliguncur 
corrcdar  pcr  confticucioncm  d.l.i.C. 
dc  pigaortb.  fecundi^m  gloif.  vcrohi- 
quc  &commanicerScrtbcnc  probac 
^lcgur  \c  pignorib  y.parc.z.mcmb. 
num  final,  vcr(rcul.  Scd  dubitatur, 
Couir  d  c.iS.nu.i  vcrficui  Scptimo 
ConftaCi&  pro  ccrco  potuc  ParifconC 
loj.nom  i.volf. 

ConftaCficaque,  praedi^la  clanfala, 
ex  parcium  conoenctone  generalem 
bonorum  obl^ioiiem&  hypochci 
cam  in  fuo  roborc  manere.haud  qua 
quam  obftancc  fpcci3li(Conftacicem, 
quodgcncralisvircus  omnia  afticiCi 
&  comprehendic  cam  prioriucis  ia« 
re  io  omnibos  2que,acfinguJisiideoi 
pofterior  crcdicor,cat  vniuerfa  cciam 
generali,auc aliqua  cx  illis  fpcciali 
obligationc  oppigneraca  fucrucpr  io- 
rcm  ad  alicuius,  aucaliquarum  vnde 
fibi  Cicisficri  commod6  pofsic.cxcuf- 
liofiemcompellefe  non  potcric ,  qoi 
pociustprioricacis  iare  libi  in  omni* 
bus.  acfingulis  compcccnce  vceni^ 
quam  raauulc,prareligcrc  poteft. 

9  Ec  nonobftac.fi  dicacut.quod 
claufula  pra;dic^a  ficinceUe^a,&  re- 


ccptaafFert  prxiudicium  pofteriori^ 
crcditori.  qui  bencficio  d.  1.  z.  C  do 
pignorib.a;quicatit  cania  inrrodnftot 
fraodacos  inuenirctur  priuaca  alio* 
rum  conueotiene  { id  cnim  fatcor, 
fed  pr.Tiudicium  hocdnre  lusaliquod 
illi  acquifituni  cau  acum  cft  ,  vt  rcf-. 
pondic  Chalien.  Jocofup  cicato,  ver- 
ficuLAdhoc  poncCiidcirco,  non  po-. 
tcft  poftcrior  creditot  de  illo  oppo- 
nere.aducrsuspriorem ;  non  magis. 
quam  fi  ambobusrcscndem  fpcciali- 
tcr,  aut  gcncraliter  tjium  fuillcc  obli- 
gaca,quo  cafu,  pociorcm  in  illa  ci|e. 
prioreni  conftac,  &  camen  id  in  po« 
fteriorisceditdcttimencum  propcer 
priuatamanteatnium  conuenciune 
cum  piiorc  credicore,queiUeidatcd 
rcpellerc  ncquic. 

lo    Ncc  qutdem  bcncficiumd.. 
I.a.contra  voluncaccm  cocrabencitim  - 
loeom  habete  poccfti  xqatmcis  enim 
racio;  deqnatDi,cuius  caufa  decifio 
illius  tex^emanauit,magis  voluncatis. 
cotrahentium  inttrprciatioiii.arqui- 
tatcfuadetc,  quam  corrcifliohiilhus, 
iurc  rcfiftentc,afcribcnda  cric^  quafi, 
lcilicet,vbi  quis  generali  ,ac  ^edali 
limul  fibi  prouidit  ctbligacioi^c ,  fpe* 
ciali  confcnfu,ac  principaliccr  in  rcm. 
fibi  fpecialiter  obligacam  vifus  fic 
concurrerc;ex  quo,  cam  quam  inccr 
cacteras  cemporc  4:ontra(!}us  cligcrc 
magis  vifaseftpto  dcbitLfui  iecuri* 
tate»  praxUgete  poftea  cQmpellacuc 
pt&debici  etufilcm  cxadionf  •  an^. 
quam  dcucniac  ad  aliam  cui  fecnn- 
dus  incumbit;qu£  voluntatis  intcr- 
ucccacio,qua  Impp.  moucn  notuif. 
lenc  adfic  ftacuendum  Jocumliab^re  - 
Beqaic,vbi  inipibconcradnsHQsine/  - 
cofitrarhrvolancacts  proccftatto  ap.i^ 
parcc  per  nuncupaca;  claufula;  appo* 
ficioncm;Cuius,qnod  arcinccad  par- 
ccm,dc  nondcrogandogcocraliobli- 
gacioni  pet  Ipccialcm ,  hunc  cfte 

iKfteftuw> 
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cfMttmicxpIicituin  mancccam  in-    tum  eflfcc»  quod  gcncrali  non  dere«' 


Celleftuadd  l.a. 

1 1  Poflcrior  claufular  pars ,  qua 
concinccur  quod  cconucrso  gcncra- 
lis  obligacio  fjpcciali  non  dctogcc, 
iVuftraroria  viderortquia  generi  per 
fpcciemdcrogacur.regul  gcncri  ,dc 
rcgul  iar.lib^.c  i.in  fin.de  rcfctipc. 
lcdnon  ccontra  ;  &  idco  fruftra  6C 
otiosc  di£lum  viclccur,qu6d  gencra^ 
lis  obligacio  fpcciali  non  dcrogcc  > 
quandoid  per  icftac  ex  rei  natarai 
ptslbrcim.vbi  Yna  poft  alceram  im- 
mcdiate  feqaicurm.eadem  lcriptora, 
iuxca  cradirapcr  Dyn  d  regul  gencri 
pcr  fpcciem  num  9  fuftmcndo  vcro 
eanclcmhanc  ciaufulam  procucaco- 
rio  inftrumenco  infercam  Ioan.de 
GralsistM^cde  fnbftantialib.  pto. 
curacorij  §.  Ifta  claafutii  apponicur 
ad  caacelam,  iu  fin  refpondcc ,  quM 
licccgcncralicas  non  dcrogcc  fpcci»- 
litari,  iiabcr  cimcn  dcclararc  ipfam 
fpccialijcaccm,vc  m  l.final&.cui  dul- 
ciafllltetticic.  vin,dieoqae  legactt 
qu6d  hunc  cffeftum  cuoruU  ifta 
poccft  opcrari-quafi^fcilicccper  ilUilt 
nppoficioncm  fpccialicas  cancum  ya<» 
lcacquantum  fonac.nullam  cxgcnc- 
xalicacc  adiunda  rccipicns  dcciara- 
cionam,  qua  aliis  Ibfcnecyr.Sed  hiec 
Cefponfiocafitinoftco  abn&cis&cic|' 
qoMiioUaia  Ipcciali  obligat]mie,de 
qua  agimus ,  rcpericur  ambiguicas, 
in.quam  gencraiis  pofTec  opcrari, 
femoca  claufula.  Quarci  dieendum 
xnagisvidccur.eam  inhac  poftcriore 
foa  parte  apponi  confaetiiirc.propccc 
connexionem  eius  Caia  pctocc,  fe- 
cundum  viicacum  iermonis  conccx* 
cumi&,qulafcrmo  dc  trraquc  obli- 
gationc  fimul  crac.nc  vidcrccur  ,  vo- 
luiftc  concrahcntcs  ,  quod  fpcciaUs 
maiorem  vim  noo  haberec,qadm 
geoeralis,  nec  plufauam  illa  rem  afE- 
cefec.fiinfpe^uiUfblttaiiiiodd  fcrip- 


garet. 

II  Quia  vcro  contfahcntcs ,  in" 
ciufccmooi  obligatOrijS  inftrumcn- 
cis  nonfolum  fc,  fuaquc  obliganc,  fcd 
&  hxrcdcsfuos,  nocajidum  cft  ,  h^ic 
olaofiila  booa  hcredom  non  obU« 
gariiperfona  vcrd  harrcdis  ex  cen- 
craAu  dc(\in£ti  cui  fucccfsic ,  maocC' 
obligaca,  ipfo  duodccim  rabul.  lurc, 
l.pa<aofucccirorum.C  <Jc  pafl.  1  liccc 
C.famil.hcrcifi:und.l  i.C.  ccrc.  pc- 
cac.  Ideo,qo^  ad  pecfooaslixi^om 
atctneCjClattfiila  de  obligacionc  covu» 
otiQiaefti&qoodaccinccad  bona  li- 
lorum.quz  c  dcfundli  h.xrcditatc  v,6u 
func,fufncicns  noncft-quia  pcrillam 
inbonahxrcdum  noncranficobliga. 
cio ,  vc  in  eisdem  ccf oiiois ,  ioqucnf 
in  dociscaala,quacfiiuocabiUseft.tra- 
dic  AfBid.  dcciC  aoa  iocip.  Infttu- 
mencum  docalcvbi  num  i  ait ,  qu6d 
bis  Cic  in  Concilioiudicatum  fuic,  55 
allcgat  Baid.&  Angel  in  l.afsiduis  C'. 
qui  pocior.  in  pienor.  habcanc.  6c 
aUociquado  bona  laorom  hacredom» 
cxpcendat  dcAindo  obKgaia  no« 
func,  fin^  controucrfia  apud  Do£lor, 
hoccft.quodprobattcx  inl.PauIusff. 
dcpignorib.acpercum  Gloil  in  1.  fi- 
nal.vcrb  pcrtincntium.in  fin.C.qua: 
ffcs  pignor.obligar.poff.coiiaeoit.l.t. 
Tcrficul.fioai.  C.  oommamde  legac, 
cradit  Ncguf  dc  pignor  t.  memb.  t. 
parcnum.  vcrficul.  Scxto  limica, 
&4.mcrab.num  ii.vcrficul.  Egoao.* 
tcmpuco,cad.parc.&  communi  om- 
niomTOCo  oonclofiim  efTe,  bona  hc 
cedisnonyeaifein  obligatione  fao« 
ooram  iada  pcrdcfunihim,pcr  tcx. 
cxpreiTum  ind  I  Paulus  .dicit  Sord« 
decif  jiy.num.j.vbi  profcquitur. 

1}  Tota  vcrd  concroucrfia  cft, 
an.fi  cxprefsi  idefunao  bona  hxrc- 
dum  fiMcam  obHgeocar  ,  pignori 
obligttamaiieMi^iiiqiia  difsidenrea 

pro 
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il^^mliis  eft  Alcx  |>ir«rcrMm,  oe  ftliaf 
.Untus  Vlr,,  ^ftin^^ionein  pofuiflei 


pro  vrraque  patce  Dodlote^  <  tefert 

Affli£l,clccif.i.ii.num.  num- 17. 
jbid  proparrc  affirmaciua,  quam  rc- 
nucruncbald.Si  Angcl.ind  l.afsiduis, 
i^dicacum  fuiil'c,rcfcrc,  dc  quo  per 
^Qdem  d  decif.ioo.iiQm.£  &  lac£ 
Nt^fd.t.memb.limitac.tf.  num.  {5. 
3cbi  candciti  quxflioncm  dcccrminat 
fccurus  Alcx.m  I  fihxrcdis  feruusft'. 
dc.lcg.  1.  diftinguenrcm  vc  ibid  pct 
cum  col.i.vbiaiCjquodauc  dcfundus 
nominc  hxrcdis  obiigauic  bona  hx- 
redis.K  ciuic  proccdic fljffirmaciua 
opinio,  quia  cunchxres  adeondo  vi- 
decar  racificare  hCtv^m  dcfu£li,  Srre' 
cbnualc(ctc  adusgcftus  a  dcfundO| 
au:  non  nominc  h>ncdis,&  cuncpro- 
«rcdicopinio  coaciaiia.  Quam  Alex» 
diftincttooem  iac  acctpic  Afflid.  d. 
decif  iii<num.i6  &deciC2oo.in  fin. 
qu^n  dicere  voluiffec,  qu6dii  4efiin« 
ftusoblig.uiiC  bona  liiredis ,  nominc 
liircdis  obhgarc  potuic  ,  fcd  fi  obli- 
gauic  bona  fua,  &:  ha:rcdum  fuorum 
upipliciccr,  non  .manenc  qbiigaca  bo« 
na  harredam  •  quo  lenfit  tfcCdptam 
Alex.diftinc^ionem  non  probac  Af- 
flidl.  quia  mctfedu  vnuscafusab  al- 
ccro  nihii  dilfcrc,  fccundum  cum  d 
dccif  iii  num.K^.vbi  idcircoaic,  quod 
dcilla  mirabancur  &:  ipfc.&ralij. 

Czcerum,  AIcx.fcnfus,ilius  vidc- 
iAf  #ffecoin  loco,  nempe,vc  diftia- 
dio  fic  inccr  cafum  quo  bona  hxre- 
dis.qu.ifi  futuriihceredis  bona  obliga- 
uic  Si  c.ifum  quo  obligauit  non  facta 
mcncionc  h.crcdis,  vc  inifto  non  tc- 
ncacobligatio,  qui  cafus  percin^c  ad 
dccifiipncm  cexan ; Ifens  ali^m  a. 
cA^.OA(ll;da;pji9norai.fidion.lii  Ti- 
ti<2^de  pig90rtb.iii  illo  V.cc6  hxrcdis 
bona  maneant  obligaca  ;  quo  fcnfu 
Alcx.  diftinAioncm  accipere  vifus 
cft.Ncguf  cidc  adh.Trcnsd.  t,  mcmb. 
nym^^7>AU  hn.&^.  fccunduin  cum.a. 


cxiflimctur.intcr  cafus  inccr  quos  irt 
eftcdu  nullacft  dnfcieniia ,  vcl  iiw;Ia 
.ditfcrcncix  racio.  Ec  fccundiim  huiic 
ienfttm  accepca  &  inccllcda  diftin- 
j^ione  Alex.io  d.l.*  fi  harredis  &ruoSi 
col.i.inquzftione  an dcfundos  hs^ 
rcdis  (ui  bona  cxprcfse  obligate  pO- 
cuiflcc.atfirmatiuam  fcntcnciam  pro- 
bac,fccundum  quamjudicatum  tuif- 
fi^  rcferc  Af^ic^.  candcm  probans  d. 
decirtii.  tuim.i6.  tt  vlcta  cicacos  ab 
«0,&d  Negufd.  i.mcmb,  num 
candem  fcQtenciam  vcrior-emfibi  vi- 
dcri.fctipfic  Surd  d.  decif  ^  1 5  nu.i<y. 
fccundum  quam  eciam  ,  iudicnium 
jf^iffe,  candctn  (ecutus  ccftacur  Vin  • 
cencde  Fca|i^ifjlccif.)ai.,incip.  Di* 
^.ameft,nuffli  fip0rc,t.(eqMicQr]pari£ 
coipmtinem,  diccns  conf  i  num.)5« 
vpl.j.nouifsime  Add|C  ad  Maic.waft. 
dc  clauful.i.parc  cIauful.S^. 

Qujt  tamcn  fcucencia  in  ftrida 
iuris  difpucacionc  ^ubia  yalde  cft  > 

J>ropterea  ,.quia  ^rei  alienx  pignus» 
euhypochcca  non  c6fiftit.l.i:.l  alie- 
na  tcs.iun<ft.  GlolTibi  Cde  pignorac< 
afl.l  quar  prardium.cumduab  fcque- 
tib.C.  fi  alicn.  rcs  pignor.  dac.  fic ,  dc 
cuius  racionc  pro  diifcrencia  inteC 
pignoris  confticucioneni>  fic  vendi- 
cioncmi  <juic  de  ^e  alienafieri  pocei^» 
egimus  in  prioce  bttiasleg.  parcet 
vcrb  emptiones  »  vefiiiiU9nes  ^cx  num. 
77.  &  quanuis  iuris  inccrprctatiooe, 
icu  fiiflionc  h.vrcdis  cadcm  pcrfona 
ccnfcacurcum<defunAo,ex  quoadlio 
perlbnalis,qu«coiiCfa  defundam  co* 
pecebac,  contra  illam  c6iii|wcic ,  calis 
camen  fidio  luris  non  iiioenicuc  in 
bonis.vc  hxredis  bona  qua?  aIio,quafil 
hircdicario  dcfuncli  ticulo  ad  eum 
pcrucnctunc  dcfundi  fuiireccnican- 
tur,  vc  ica  quafi  in  rc  prppcia  cOnftl* 
tocami  defim^o  pigim^dicefepof- 
Pp  lima^ 
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mukisrequencib  Cde  rcuocafid.cfo-     nu.tp-  rcfpondecad  regol.l.  fidu6,ia 


naciou  f bt  de  generalt  luns  renun- 
tiarionc  agic ,  tam  cum  ilinplicitcr 
hxc  claufula  fcribitur  ,  quani  cum 
iuramcnco ,  nouifs i m e  Marccrud}-.  dc 
'  ckufiil.i.  paic.  danfiil.  14^.  in  aoaa 
cdicione.  Ad  eam  ver6  ance  omnia 
-  obfecuandttec  iCiUSidnipriuilcgium- 
que  proprium,  dc  cuiusrcnuciacione 
agitucpublici  fauoris  caufa  fucrit  in- 
ccodudum      cUrgicum  j  hoc  cnim 
cafurcnumiacio  illius  non  cenebic> 
.  yc  nocacGloiT.  final.&  Batcnum.  a. 
■  «dcex.ibi,  in  1  fi  conucncric  1.  ff.  dc 
pignoracadion  tradic  Marc.d.  cra£t* 
cUuful.zi.num  y.parc.4  Scraagiftra- 
licer  cxplicac ,  cxcmplificatquc  Spe- 
.culac.cicul.de  rcnuiiciacioa.  &c  cua- 
cluf.aam.^Jib.a»  Mulci  func  autem 
cafiis,in  qnibus  ve&  exhacvel  cauia 
-ftlia  fpecialicacis  cciam  fpccialis  pro- 
prij  iuris  ,priuilcgijque  renuntiatio 
non  cencc,rcgulaptxccrmiira,fecun- 
dumquam,fauori,  iuriquefuo  vnuf- 
quifqucrenunci^itc  poccll,  de  quibus 
gloir.magna  inl.paftum  incer  barre* 
deoa  ff.  de  pact.  6:  in  1.  penulc.  vcrb. 
anciqui.Ceod  cicul.Spcculac.  d.  nu. 
j.profcquicur  Vicallscra^l.dcclauful. 
^.His  pciaclis.ticul.An  pofiit  tcnun- 
cian  bcncficio  ccfsioau  bonorum» 
cum  mulcis  (equcncib,  £c  cdm  non 
valec  fpecialis  renunciacioincis,  ccflac 
couccouerfiaingeneraU. 

t  Incerdum  cciam  generalts  re- 
nunciacioiurisnon  crit  trahenda  ad 
cafum,in  quo  fpecialis  &:  cxprclla 
forcirccur  ctfedum  ,  quia  fpcciaiitas 
maiofem  vimbabec,  ic  magis  opera- 
tuc  incafii  cxprefib,  <]nam  gencrali* 
«as  cirdieundem^  &  ideo  mulci  fune 
cafus,  in  quibus  fpecialisreniinciario* 
iurisproprij  valct.qui  ramcnfub  gc- 
netah  luris  renunriationc  non  com- 


fin.iF.de  admintf^rac&  pcricttUcucor. 

Sccundum  quam,  tar.tu  opciarurt;c- 
nus  quoadgcnus,  quantum  Iptcics 
quoad  ipccicm,quod  non  proccdit  in 
-  renonciatiene  bencHcioni,  ad  quam 
vecba  omnino  generalia  no  fufficiuc. 
Ec  nu.leqneci  fubdic.  qtiod,  fi  aliqucKl 
beneficiun\  fic  fpccificatum.gencjalis 
rcnuntiaciopoftcafubiedla  in  fimili- 
bus  opcrabitur,  &non  in  maionbuSi 
quod  in  proeuratotio  mandaco  cuni 
claufula  generali  poft  cafiis  aliquos 
expreflas  tradic  CjrdinaUnclem.a. 
dc  procuracorib  quseft.is.&  illo  cita^ 
to  jgcneralicer  loqucns  in  claufula 
gcnciali  ,  vc  ad  finiiha  cxprcfsis  fic 
iclUujgcaua  ,  ^Cclf  Hug.  tradtac.  dc 
.clau(hl.onm  7  proquafencenciafacic 
tex.  in  1.  final^.  fioaI.ff.de  crictc,  vih. 
oleoqttelcgacaCardinal.citatusi  pro 
cadem  citauicctiam  tcx  in  I.  Plautius 
fF.de aur.&  argcnc.  legac.  qui  tamcn 
docirinxhuic  non  ica  applaudic.IUa 
vcro  proccdic,  vc  cx  prardidlis  conftac, 
cum  poftaliquot  fpccificatagcncralis 
fitbdicttr  claufula.  . 

5  Ac  vcrd.fifolagcncralisrenun" 
riatio  in  fcriptuia  conrradlus  (ic  abfq; 
fpcciaiis  luris  alicuius ,  priuilcgijuc 
rcuunciacionc  ,  cui  cafui  prordicla 
dodnisa  acc6modari  ncquic ,  adhuc 
genecalis  reottnciacio  non  femperdo 
omnibuseft  intclligenda;  im6caleni 
rcnunciationcm  incafu  lOio  non  va- 
]cre,ex  quorundafcntctiatradicSpc- 
cul.  d  cicul.  dc  rcnunciat.  &:concluf. 
vcrficQuid  fi  quis,nu  7.pro  quaar. 
gamencacttc  Vical.  d.$.fiiial.  n.ai.  ex . 
c6muni  vfii,  fecundum  qucm  praifti- 
cacur  claufula:  fpecialcs,  vt  acocrario 
firnfu  intclhgi  debcac,  qu6d  claufulae 
cmninogcncralesnofunt  fufhcictesj 
coucniunc  adduc^a  in  fp;  Cic  gcnera- 


prchenderencar  ,  iuxca  cradica  per  lisrenciciacionisper  Tiraq  cucicacis  . 
Victtl.  dtt  claulttJ.f  finaLex  na.17.vbi    abcso  in  prsfarion.  V,  fi  vnqua,n.istf» 

Ppi  Qxtc»  . 
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16,  Pro  fe  dcflenJojtilus  fnisnondi 
in  reruTn  naturn  extlhntiius  poitfi 
nmufqutftjr,  accepute  emfhytcu/im, 

17.  Sernus  /fipafart potefl  JumtHofifit 
defiertdeutibus  iiHus  ^  defirxjettttimt 

'  '  'verpdomwi  ffti  direffh  0-  rmme^ 
'    diA  eflipuhn  nequiti  fimitittr u$  tit» 
Urio  tradtiur* 

..... 

CLAVS.  DEClMAQyiMTA; 

De  Jlipulatione  notaril  ah^ 
,  JenUumrio.mmfaSam 

I.  afsiduaqueclauruJaiDpu* 
-  SkIuS^  blicis  iudrumencis  rcpe- 


4«  •  PeteUis  /tetarifirum  HipuLtndi  pro 
sl^it  vniuerfAliconJueiudme  reccpta 
^biquceflt  &  cemmum  prAciu», 
efinietufuleiia, 

f.  Heidrif  Itgibus  fcriptis  ferui  pithiid 
ttffeUentur ,  vtftipuUri '  4/ijf  popnt 
qu$fi  fertU per0t9nem  le^is ,  id^  m 
a^u  fui  muneris\no  extrail/npofi'iit. 
i^fgfi y?''«<'  publ/co  /o(]uentes  de 
mttrtjs  ttttel/tguntur,cum  communit 
€§iurd  Tketq.  CmUL  inte/ligentei 
ifyfineetmtmmitMtif,  ' 

7.  ItitelUfftHr  §»ekm  Mtemiitfit.de 
adopttonib. 

S,  Communis  fntentia  prohatitrfecun' 
dum  qiiAm  notaru  jiipu/atione  ac- 
••  qmrttur  ius  etbfimi  trreneeabiUter 
4titie«e(ef!tttlieutmilbm\&  Lufttant 
itire  epprebatg  exprejie  eff. 
frtbgturtetiem  in.rej^iiit*is&ene- 
rofif  contr.ilitbus  poj^t:  notitrium  ab- 
fentis  tioMine  vttUtcKt  &  efjiceater 
ttipuUri. 

Nettrie  /lml«lUeim  etbfenti  quafuu 
tranftt  iu  hgredftt&  eeutrahdredes» 
Pojppo  necverenec  fiCle,  per  cldu- 
fii4m,/cilicettConf:f!ii!,  itipuUti$m 
noiArij  arquiri  poteji  Ahfin:<- 
StipuUtwne  notxnj  non  interueui" 
ente  ,  fimp['ci  ceutrehemk  reueet* 
tieue*  Mt  mmte  *iUim  mtte  ratdU'' 
hitienem  ebfentis  foluitnr  eeutrt'- 
&ut,tiad.verficul.  fdqai  edeo. 
U.    Notarius  ffipu/jri  non  potej/  iji  ^ui 
nondum  nati  neque'conccpti  Junt.^ 
&  fi^io  /egts  non  cAditJuperijs  quu 
JeeuMm  miturem'imfefithiftAjuut, 
I).   fefierit  fmt  uMdum  uetii ,  weque 
&    eceeptis  3ipul»ivaufquitqiie  fmef^ 

.  &e(quirere, 
14.    Notarius  a/icui  ,  &  defcendentibus 
eius  ,ftmu/  ,  nondiim  natts ,  neque 
conceptisvti/iter/Iipu/atur. 
if.  luteiiigifur  dummede  frimi  ueud' ' 
uatus  cui  netarius  IfipuUtm  itifittl 
■  fi^\&ff9  frsfiute  tetuftre  eniirM- 


II. 


tmcntis  rcpe- 
rirur.quam  c]ua,nota- 
rijabfcntiu  nomiiic  ad  quos  rcsgcfta 
pcttincre  modo  aljquo  jrotcft.ftipu* 
lari.acccptarcquc  fc,  fcribunt }  quafn 
abfenctun)  nomine  ftipulandi,  &  ac- 
ccptahdi  poceftaccm  babcc  notariusf 
idquenonex  eoquia  publicu  munu$ 
^erir  j  noncnim,  omncs  qui  {lublicij 
funguntur  munctibus,  alioiu  uomi- 
nevtiliccrftipulancuriv;  vidcricft  iri 
aduocaco,  qUt  cliencuTofuoftipalart- 
nequit,rccundum  Bald.  in  1  vniucc- 
fos.C  dc  dccur(onib.Iib.io  laf  in  1  jfti«' 
pulatio  ifta  §.G  rtipulcr.nura  \9  de 
vcrbor.obligat.  fcdcx  co  quia  in  hac 
ip^a  ftipulandiaiijspoccftacc  quae  lilt 
competittferuipublici  petlbnamfu- 
ftinerlnolQ  aliceciF.de  adoptionib.  L 
i.C.cod  cicttl.la  in  fin  iT icm  pupill.' 
falu.forc,  cum  glofr.vttobiquc,  l.i.^.- 
cxiffcrc.rt  dc  ma^iftratib  coucniend. 
l.cum  cognatos,  jn  fin.C.  dc  c.ipt!U- 
&  ^oftliin.rcuctf  cap  quanquam,  do 
Tfiir.libr.tf.  quibus  in  locis  fccui  pu». 
bliciappeUacione  nocarius  incelligi:. 
CttCi  qyanuis  qui  (emituu  obuoxius' 
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45i         LE,xhociure.jfJeFuRh.&-iur»  i.p, 

eft.nocariarus  munus  cxcrcere  non  illius  cxhibendum  cogi  poflunt^fcd 

poistc  I  gcncrali.C.dc  cabuiar.  lib.  to.  cx  copoctiis,  quia  ftipulari  alijs  po(r 

ncc  ii  reipublicc  ipfius lecaus  fiC)  de-  fiinc » U  ftipulando  acqnirece ,  vc  es 

bec  enipi bomo liber  e(Ie>  qui  in  ca-  ftipulacione  feruocum  dominis  ae«* 

bcllionacttsmunus  ocdinatur}  &rci.  quinrur  ^  quam  racionem  afsignac 

publiczetiam  fcruuin  prohibct  ab  gloiT.  d. l.*g^necaU  ,  vccb. fecttituci ill 

cogeneralis  difppdtio  d.  1.  gcneraii,  princ. 

jbi  ,  nequevlii  deincep$      hocofficinm        Quod  publicx  vcilitacis  caufa  ^ 

fAtefcAt  dditusqui  fitohwxm  /eruituti,  lege  indu^um  cft}  vc  cirec,  qui  alcect 

a   Ec camen  fecui  publici  in  iucc  ftipttlari,  lc  aoqtttrere  poffec » pcarier* 

fiepc  dicttncur>  qui  &  alijs  eciam  no«  cim  ei»qui  per w  id  faccre  impcditur» 

ininibQsappcl)ancur»vidciiccc ,  n»t€'  vc  pupiilos  i  tc  quia  fecundum  ius 

riy,quiainftrumcnta notanctabellio-  ordinarium,  ncmo  alteri,  fub  cuius 

ncs,  vc  in  Auth  dctabcllionib.  collat.  potcftatc  non  fit ,  ftipulari  Ttilitcr 

j.&in  c.cii  P.tabellio,dc£d.inftru-  potcft.l.ftipuiacto  ifta  §  altcri  if.  do 

mencor.  (qua:eftc6rottnisft  vttl^ris  verbor.obligat.^.fi  quis  alij,&  ^.alceci 

apud  nosappellacio;  fcutabularij,vc  iiifti&  de  iaucilib.  ftipttlacton«.qttQd 

in  1  orphanoirophos  C.  de  cpifcop.6e  camcn  &aore  pix  caufx  cominttn|« 

cleric.&  intitui  C.dc  tabularijslib.to.  ccr  limitacur ,  (ccudum  Thom.Sanc» 

quia  intabulis  anciquitus  fcribeba-  idcm  probanccm  dc  matrimon.lib.i. ' 

tur,/crinur^-  vc  in  I.fcriniarios  C.  de  difpatac.^.nura.io.notartjs.ad  quoru 

teftamcnc.milit.quiain  fcrinijsrcco-  munus  pertinec.publica  inftrumen- 

debanc  nocas  fuas,cradic  loan.  de  ta  conficece de  hominam commer- 

Gra(r.craAacdefttbftacialib.procutar  cijs  ,  &  conuencionibus  ,  fiuwtkai 

lsori$.Iftu(i  eft  nomen  oommune }  U  facc  ftipul^ndi  ali js  ad  quos  res  geftft 

quia  pablicu  munur  gcrunt ,  publics  pcrcincrc  pofTet,  a  lcgc  data  eft  ,  cx-» 

pcrfonijappellatur.vcin  d.l  orphano.  cmplo  fcruorum,qut  dominis  fui^ 

crophos  ,cum  glolf.  ibi  vcrb.  rabula-  fl-ipulari  poITunt;  cx  quoCc  fcrui  pa- 

ri js ,  in  fin.    c&m  atttem  *  inftic.  de  blici  nomen  acceperunc. 
adoptionib.  vbi  glolT.  verb.  pecfeB«      $   yndeinfeccttrprim6,tpfii  no. 

pubUc«,ideo,  ait,  nocarium,  fcruiim  tarijftipttlitione  ftacim  abfenri  ance 

publicum  appellari  ,  quia  publicd  acceptationcmilIius,iusacquiri,per-- 

fcruit,  8£  eandcm  racioncm  iftius  ap-  indc  ac  ftipulationc  &  acceptationc 

peliationisfcriplit ind.l.i.vcrb.fcruo  ferui  domino  illius  acqutrttur.  Ec 

publico  C.dcadoptionib.quxcamcn  quidem  concroucrfum  hocvalde  cft 

idonca  nott  videtur.quia  inalci  fiinc»  snter  DodoteSi  ade6»  vc  non 

qui  in  ciuitace  publiM  leffttianc  mu-  communes  inuicem  eoiicr^ric  len* 

neribus  quibus2uoguncur,8(iid  exe*  tencic  in  hoc  arciculo  referantur,  vc 

cocionem  illorumcompclli  poffunt,  vidcrc  eft  apud  Couar,  in  rubr  dc 

dcquoagimus  in  Dircdtor  Aduoca-  tcftamcnt.5  part.num.13.vcrficuI.Eft: 

tor.  cito,  Dco  elargtcnce ,  in  luccm  tamen  prccfiaria,dcquopcr  cundcm 

cxicuro,&  tamen  fccuipublici  in  iure  lib.i        r.c.i^.  num.t  i.  &  duob.  fe- 

nonvocancur.ficttc  nocarij  •  <^ttibus  qucncih.  Teitattc.  decifion.  Pted^- 

Ipeciaiicec  nomen  hoc  conuenittnon  mont.70.incip.  Donacio  abfeoci  fa- 

ergo  ex  eo  illudfbrtiti  funt,  quia  pu-  £la  num.x.verficu1  Sccuoda  concltt- 

bli6iUBfiittOttsagttnC|^ad^|DBiQiA«^itt  fio.&  nM.4,  CJtf « i»  domKio  q  ;  1 9. 

ouin. 
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Bum.i.  &  5.  Molin.  dc  primogcn. 
Hifpanor,  lib.4.c  i,  num.  68  tc  69. 
icd  cctamnQnnulli  in  eo  vanc  icf 
ppndpriac  fibi  .ipfi&.coacrari; ,  quos 
jKViitt  Tcfiaur.d.oirai.4.quipoft  pltu 
rimos  pro  vcraque  optnione  in  iioc 
arciculocitacos canJcm  num  ^  iJifsi- 
dcntes  fcntcncias  compoiiic  diftin- 
Aioncadhibjca;     athrmaciua  pro- 
C^erei&tegra  jd  .eft,vc  (lipulacionc 
nocarij  aaioirreuqrciiibiliccr  quarracur 
abfenci  etiam  aoc^  cacihabicioneni 
illius ,  quandiu  res  per  donacprem 
alccrinon  eft  donaca  (communiccr 
namquc.Dodorcs  inarciculo  )fto,dc 
donacioncloquucur)  quali  lic  quoad 
tpfum  dooacorem  .doaacio.  iocoiii' 
inuubiiicer  ftaciin  va leac  i  acver6  & 
per  illutn  aiteri  rcs  cft  dooaca  ance 
racihabicioncm  abfcncis ,  cuius  no- 
minc  ftipulacuscftnotarius.nonpof- 
iic  illiuspodca  accepcacio  iuri  aiccri 
ancea  quasficocx  (ccundadonacionc^ 
velticttlo'alio ,  qood  eoim  iii  dona- 
«oneloquuncur»  exempli  gracia  eft, 
pr^piudicioelTe }  proquafcncencia  U 
didindiionealios  ciracCouar.cxqui- 
bus  communcra  procul  dubio  opi- 
ntonem  ica  eile  ,  ccilacurieandem 


fine  fcrupuloeciam  pra:fuppofica  pro 
vcra  opinioncilla,qu6d  fimplcx  do- 
nacorts  rcuot^acioqon  fufficiac  luxca 
primumdiftindionis  membrum ,  &» 
candemin6n.d  num.5.aic  >  quod  re. 
vcra  hic  paifuicft  vaidedohius&  pe« 
riculofus. 

In  quo  vliraalios,  quos  fup  ciraK 
rcferunc,  &  nouifsirae  icfcrc  Cald.in 
commcncar.cmpcion  &  vcndicion  c, 
I4..num.5.  pofle  dooacorem  ipfua& 
libere  rccrocedere  ance  racihabicio« 
ncm  abfcncis ,  non  obdancc  notarti 
ftipubcione  illius  nominc  incerpofi- 
ca  probac  Molm.  de  primog.  d.lib.  4. 
c  z.n  ^i.  vedicul.  Vccunque  auccm» 
6c  aum.leqtteoci>  Oecian.  conllt.  nu« 
tfi.v0l.|.vbihocpro  commuoi  con» 
futencium  rcfponfo  inculcac ,  Peie- 
grin  dcfidcicommifTarcicul.yi.num. 
I4.vbi  aic,  quocj  candem  fcncenciam 
probauicincradac  dc  lur.fifc.in  loco 
pcc  cum  ibidcm  cicaco,  quia,  ioquic* 
impo6ibile  «idecur  iecundttm  iiiris 
regulas,  vc  cxconcradttvnius  alceri 
ab(enci2ius|quxracur,&  comra<^us  ad 
illum  trahacur  linc  illius  confenftt 
pec  racihabicioncm  dcclaraco  ,  can- 
dcm  fencenciam  cum  cciacis  ab  eo 


fecucus  d,5  parc  rubr.  nu.  1;.  verficuU  nottifiim^  prpbaait  ^ch-de  macri-* 
Hi vero  qui  eandem. diftinftionem    moo.d.Hb.i.difpuc.7.ouin.ii.pro  ca« 


ponic,&  ex  alijs  comcnunem  cradic 
lulCIar  d.quarft.ij.  num.i.&  3.  vbi 
quod  ad}rccundum  membrum  illius 
arcinec ,  orani  difHculcacc  carerc, 
fccipnc,  (juando  fccundo  rcs  cradica 


cionc  fubdens^quia  noncftcexcus  cri- 

bucns  facultnrcra  nocario  ftipulan'di 
pro  abfcntc  cxcra  iudicium  ,  leges 
cnim  id  conccdcnccs,(i  benc,  inquic, 
cxpcndancur,loquividcncur  in  iudi> 


fiiidcc^cum  cnnc  etiam  fi  prima  do-  cio,I.i.$  exigcce  ff.de inagiftrib.coii- 
nacioprxienciftacceptana&aafiiiil    uenicnd.l.noo  aUcer fF.de  adopnon»* 


fic » (ccunduscui  res  cradica  ftiift*ec» 
prxfcrri  dcbercc,  fecundiim  regul.l. 
quocics  C.de  rci  vcndicac  j  vbi  vero 
necprimo,  ncc  fccundores  cradere- 
cur^ceniccin  propofica  quxftionc  d. 
nttm.j.adfin.primttm  eile  p«fi£ren<- 
dumcciam  fi  lecuodus  prius  accep 


Qupdpluribtts  placuic,  vcrcfercMo- 

hn.d.c.  t.  num.*70.  &  addic  Sanch. 
quod  hccc  ftacuto  caueacur  ,  vc  alcec 
alceri  ftipularipofsic,  incclligicur  fc- 
cucaabfencisracificacionc  fccuoduca 
rfjacos  per  eum  ibid. 

4    Sed  ad  illud  qood  dicicur  de 


caiTec,  lic^t,  tiiqttic>  boc*non  tranloic   lcgibas  qux  loquuncur  in  indiciali 

•     Pp  4  M 


L*Ex  hoc  iwe.ffJc  iuBh,  &•  iur. 


basnotanorum  ftipulationibiis  ,  ref- 
poudcri poccd.quodwcfi  lcgcsdccon- 
uenciQnalibus  non  loquancur  ,  con  • 
fiiecudiiiie  camen  vbique  reccpCA  in- 
duftum  elTe,  vc&in  conucncionibus 
cxcra  ludicium  cclehracisnocarij  ab- 
fcnciuni  nominc  ftipulcncur ;  quam 
con(accudincm  noftrosfcruarc,vidc- 
xnus,&apud  exccros  caodcm  obfcr- 
ttaci.tcgfmus  .eaqucf  commani  Scri- 
bendttm  calculo  .con]|}Cobaca  eft , 
qnos  copios6  recenfecTiraq  de  iur. 
conftirut.j.parc  limic  ^o.num  15,  vbi 
rcfcrc  Albcric.diccnccm,cocum  mu- 
dum  ica  obfcruare,  &:  Bald.  diccn- 
cem,hanc  opifiioncm  approbari  pec 

.  pcaftici^m  tocilis  mundi  >  Salycet. 
dlcencem ,  hanc  efTe  commuricm , 
&  confu6cudinc  approbacam  (cn- 
ccntiam  ,  &  multa  alia  fimilia  Do- 
fiortim  difta&  teflimonia  dcconfac- 
cudinc  vniucrrali ,  &  pradica,  com- 
munique^lenceniia  pro  vficatifsima 
hac  iiotariorum  ftipulacione  referc 
ibidem  Tiraq.  8e  pcfft  eum  Tibcr. 
Dccian.conf  I.  hum  21.  yoI.j.Cald, 
d.commentar  cmption.  dx.j4.  nu.i. 
veramquc  proculdubio,  acquc  com- 
xnuncnicire  opinionemjfcripdc  Mo- 
lin.d.c.a.num.tf7.  in  fin.proqua  no- 
oifsime  innumcros  refcrt  Cald.  d.c. 
)44inm.2..vbi in  fin.aic,qu6d  com- 
munis  harc  cft  amplcftcda.qux  apud 
nos  moribus  inualuir  ica,vc.cicra  vl- 
lum  dekdum  iudicialiumiauc  coo- 
ucntionalium  ftipuUcionum  ,  ance 
amhoncacis-iudicis ,  nourij  pro  ab« 
lentibus  ftipulari  pofsinc  •  quod  auc 

■  dixeracTiraq.pluribus  m  id  ipfuni 
rclacis  d  num.ivIntcUigunc  vcro  de 
ftipuiacionc  vtili,  quafcilicct  ,  vcilis 
actio  quacricur  ahfcnci  abfque  cef 
fio6e,qttanais  incer  eios difsidtvm 
graue  (ic  circa  reuocationcm  ance 
fftcihabitioDem  abfenci$.Ciim»  ergo, 
coniiictttdiaeofacencttfaboc  itau^ 


quanuisdcco  legcm  fcriptam  non 
iiabcccmus,prolcgc  fciuandumcft,!. 
de  qutbusiF.delegib.vc  icaconuencio- 
naliumftipolacionG  facnr!ca$'ooufijs 
•flboeganda  nonficvquia  legefi:fipni 
non  rcpericur. 

y  Dcinde  refpondccur,  quod  lc- 
gc fcripca nocarij,ferui  publ ici nppcl- 
iancur.idquc  nQn^fcmcl,  fcd  plurics, 
vt  in  fup.  cicacis  apparebit ;  ct  quo» 
exdmploferoorttm,quidominis  faii 
ftipnlari  vtilicer  poHunc,  dc  quo  ex^ 
tanctiruli  ff  &:  inftic.  dc  ftipularion^ 
fcruor.flipulandi  taculcas  abfcncium 
nommc  lcgibus  ip(i$  GoncciiA  iUis 
videcur »  quafi  fubinduAa  legis  fi- 
ftione»  qua,  qui  verd  tiberi  func^ 
quafiferui  ftipolan  alijs  po&inc  ia 
ijs  qu<c  muneris  (ui  func  ,  acquc  in 
cxpeditionc  duntaxat  ,  &:  miniOo- 
rio  illius.cxtraillud,naraque,alijsfti, 
pulari  ncqucunc ,  non  magis  quam 
prittatu^.vcctadit  laC  in  L  fti^^ulacio 
ifta  f  fi  ftipul6r,nnm.if  iF.de  vcfbor. 
obligac.  alijs  cicatis  Perjcgrin.de 
fidcicommi^r.d  articul.yi.num.ij. 

6  Etnonobftat  doftifsimi  Viri 
Lufitani  noftri  Francif  de  Cald.  fcn- 
ccntia,&:mtcrprecatio  d.c.  34.num. 
4.poft  Timq.ab  eo  relacum  ,^  iecn- 
Ctt,ad  legtleterttopttblico  ftipttlatio ' 
niscali(iapro  pupiUoloqaenceS/quas 
contra  rcccptifsimam  glo/lanim  no- 
ftcarum,  &  Scribcnc.interprccarionc, 
nondc notario,fcd  dp  illo  qui  vcrc 
Reipublicae  feruus  erac ,  inccll igit,  vc 
ii  dcmnm.  pnpilli  £ittbre,quado  pro« 
prius  ilUfinuttS  non  ade({cc,ad  fti- 
pulandum  pro  co  iudicis  interuencu 
adhibcrctur;  inquam  fcntcntiam  & 
intcrpretarioncm  d.  nura.  4.  ad  fin. 
laudac  Tiraq.d.limic.  50  a  num.ip, 
vfi|tte  ad  num.  44.  concendencem» 
c6fflttnem  lencenciam  de  ftipulacio- 
neiuxariorum  lurcnon  probati,qai|i 
Jcf .  q[aibiis  ilk  6ikicor>  io  feruo  pu 

bilco 
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bUco  loquenccs,  in  RetpublicA?  rcruo    jcholaincerpretacu(riq|jitC(n]jd  aUtfif 

cxiflimcc,&5  inrerprctccurTiraq  loc. 
fup  cicaco  numcr  41.  illiusccx.  cliffi- 
culwc^tn  a^norccm,  c«i  non  istif- 
(acic 

Supradidi$,ttaquejcrpoi]fani  014« 
pec  ad  id  quod  dicicur.  non  cnfe  lcg. 
qux  cribuac  nocario  facukaccm  f^i- 
pulandi  nominc  abfentium-  Ec  ad 
jllud  quod  dc  flatuco  addutlum  cH; 
cx  Sanch.  loco  fup  cicatOi  quod  ciin^ 
alcerpm  altcri  ftipulan  permicctc, 
incclligicur ,  lecuca  racihapirionc  a^ 
(cncis^reipondecttr.prjefcncem  cafu  m 
in  ccrminjs  ftacuci  alicuius  fpccialij 
non  conliftcrc.quod  ftri^lam  recipic 
jntcrprccationcm.fcdad  lus  commw- 
nc  pcrcincrcquo  notarij,feruipubli- 
Qi  appellaiicur;vr  hoc  nominc  ftipn- 
lari  alijsponcnc,  cxcmplo  fcruorumf 
qua(i  fi^ioae  legis  pcrK>iH»in  ierui  tn 
hocgercntes- 

8  Idcirco.vc  tantum  opcrecur 
6^10  in  cafu  fi£lo,quancum  vericai 
in  vere,  Aurhdc  fanc^ifsim.  cptfcop. 
^  fponlaUbosquoquc.verljcttl.Si  ver4 
mulicr,  cum  gloii.ibi  vcrb.mttlicrifi 
collar  9  qucmadmodun>ftipu'arionc 
fcruidomino  fuo  irrcuocabiljter  CJf 
parce  pcomiilorisacqujrjtur »  (imill- 
ccracquiri  dcbcc  abfcnci  nocariQ  fti* 
puIanceiretenraiiptiiiooe.iinAm 
muDcm  dicunr.  &  probanr  Couar-K 
Clar.cicarifup.nu.5  &poft  cos  con^v- 

munem  etiam  dicit,  ac  iure  noftro 
Lufitanofancitani,  &  vbiquc  inpra- 
xi  magis  recepcain  Molin-  TliCpIo^* 

candem  probans,  de  iuftir.toma.qui 
percioer  ad  conrra^uf  difpurac.  2^4. 
num.  i».Tcriicul  Quarcd  canquam 

Opinio  ,  qui  antea  ibid  in  vcrficul. 
Qiiiddc  hac  re  fcntiam.h^ncfcntcn- 
tiam  ,  communiorcm  mulfo  vidcri, 
fcripfit ,  atquc  in  Lufitapiii  noftrn 
omniho  «mplcftcnd»m,oon  fp)6n> 
^uijicommiinlof  clltiMcriam  qa» 


func  incclligcndx,  U  m  aljis  caflbus 
fpccialibus,  vt  ibid.[X'r  cum.qui  caui 
demhanc  intcrprccacioncm  ,  &  in- 
relled}imadpra:cicacas  lcgfus^  pro- 
feqoicur,&  probare  coocendic  cx  nii, 

'  51.  Qua*  f4neinterprcracio,9r  incel- 
lec^usadmitci  non  dcbec.contracom  - 
munem;nam  ccfi  faccamur,proprio5 
RcipUbficar  feruos  clfc  polfc  ,  dc  qui- 
bus  cft  CiCulu$C.de  lcru.  ReipubUcae 
manumiccend.  qul  ciuicaci  ipii  vel 
municipio,cuius  fttoriemi,  ftipular) 
itdLt  polfunc  1«!  Cde  ftipulation  fer 
iior  diuinacorium  camen  eft,dc  his 
intclligi  lcg  depublico  fcruoloqucn- 
tesad  ftipulanjum  pro  pupillo  fub 
Ctiius  fccoicuce  nuHatcnusfunti  prae 
fettim.  qu^d  fi  (auor  pupillorom  in 
caufafuic,  vcaliquis  adhrbercturqui 
pro  illis  ftipularetur)  conucnicntius 
crac.  ac  magts  dcccns,  &:  fauorabile 
pu[iii!is  iplis,  pcr  libcn  condiiionis 
homuies  idmunu.s  exequi,quam  per 
eos.qu!  coramJttdice,  U  io  cittjlibus 
adibtt$,pronoUisfttnr  babici.  l.quod 

arrinecffdcregulittr. 

7    Dcniquc  ,  prTdi^am  intcr- 
prctacioncm  oppugnac  apertc  tcx.in 
^  cumauccm  tmpubcs.inftic  dcadop- 
ciontb.  vbi  idcm,  proponicur  cafus 
adilipttlacioncm  io  caofam  pupilli, 
quiin  i.non aUtcc.tf  cod.  cicul.  6C  ia 
1  n.C  eod  &:  camen  in  d.l  nonaliccr, 
&mdl.t.  fub  fcrui  publici  appclla- 
tionecafusproponicur,&  in  d^.cuiij 
autem,fub  perfona;  pubiica:  appcila- 
cioneiporr6,peribo'xpublii:2appclla- 
ctonc  ,  Reipablioe  feroom  inrcllf<» 
gcreabrurdumeft.qucxlnullttinega- 
bic  i  dicendum  eft,  ergo.pcrfonx  pu.^ 
biicx  ap[iellatione  ibicum  incelligi, 
quem  icg.tncelligunt  in  eademcauis 
fpecie  loqucnces,ferni  pubUci  appel 
latione,  idcft,rabelltoncm » vt  gloir. 
ibi;8^G^alibt>6ec^monis  ScribcM. 
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legc  Rcgiafancira  vidctur.cuius vcc- 
baibi  reculitex  antiqua  Oid.  Iib.4. 
citul  j5.inprincip.qua:  liodichabwn- 
curepdlibi.4,  citttl.  6y  in  princ.  vbi 
fencencia  hacc  exprcfsim  eft  appro-^ 
baca,quam&  commuDiittietenenda' 
cfcnfcojcx  fup.diftis. 

9  Exquibus  fccundo  infcro.non 
folum  indonationc.circa  quam  Do- 
^or.  comrnuniccr  difputanc,  fed  in 
irefpedioisectam,tt  onerofis  concra- 
ftibus,caudem  abfcntium  nomine 
ftipulandi  poteflatcm  habere  noca- 
rios;  Icg.cnim  dc  ftipulationc  hac  lo- 
qucntcs.ad  don.icionem  non  funt 
rcftridx ,  afsiduaque.atque  muccc- 
xata  npcarioraniconfiiccadoincon* 
uenttonibiis  oainibusvcrlacur,ade6) 
YC  dixeric  Bart  in  1  i.num.final  Cde 
condict.obcauf  raroiamtunc  inno- 
minacos  concradtus  cclcbrari  pcr  pu- 
blica  inftrumenca  ,  proutcr  iblitam 
nocariorumillisinfertam  ftipuhcio- 
nemt  p6rr6|  innominatosconcra^us 
Tefpe(ftfaoscfle,&  onero(bs,per  fe 
tec }  Ouos  tamen,  ^rxdiCia,  nocarid- 
XUin  ftipulatione  vallatos,  propriam 
pjcnitendi  naturam  amittcrc,  8c  fti- 
pulatiomsrobuirac  nomcn  alTumcre, 
fenctcibi  Bact,  Deniquc ,  nuncupan 
fbruipabiici  nomendacura,  legifqud 
iiftio  inidipfum,in  re(pe£);iuos,one- 
fofosquecontraftus  candcm  vimba- 
bcc,  quam  in  lucratiuos,  vt  inomni- 
bus  (\1p41iari  nocarij  arquc  pofsmc, 
prouc  ailolcnc  ^quanuis  videam ,  in 
illis  cohcranum  probari  comkiiani 
DpAorum  ^acicosquod  vc  inddbca^^ 
cum  pofuit  Molin.de  primogen.  d 
lib.4.c.z.num.69.  vcrficul  Qu,od  in 
Hifpanorum  ,  &  fccutus  cll  aicer 
MoUn.d.difpuc.i64.num.ji.vcrricul. 
Qaiotd,  quandoaccepcacio,  motiex 
eo.qaia  notatios  non  habet  poccfta- 
tem  altetum  alccri  in  reipe^uis 
contcaftibus  obiigandi}  U  ^uia  ciuf- 


ccmodi  cotraftus  fimultaneum  vtri- 
ufquc  partis  confenfum  rcc]uirunc 
ad  fui  validitatem  ^  idcirco.  quandtu 
abfens  non  confentit  ,retroceder6 
alter  liber^  poted.  Vnde  in  dona- 
Cionibus  ob  cauiam  idem  crailunc, 
quod  poflerior  Molin.  dcclarat ,  feu 
limicac  d.num.iz.  vcrficul  Obrcnia» 
dummodomodus,  &  grauam(.-n,lcue 
circc.rci  donatxcomparatione. 

C«cerdm,eodcmveri  lerui  arga- 
mento,  quolempcc  vcimur  in  pra:- 
fenti  arcicuIo,vcraque  racio  io  con- 
crariumaddu£la  rcfclli  facilc  poccft. 
ccrtumcftcnim  ,  fcruosctiam  in  rcf- 
pcdiuis  concra^ibus  (lipulari  polfc 
dominisfuiSiSt  alios  illis  ftacim  tc 
elficaciccr  obligare ,  &  camen  fi  do« 
mini  poflca  contradai  ftare  nolint; 
rcfilirc  Jibcrc  pofTunr ,  contraftu  cx 
tunc  irrito  mancnrc  ;  qLii.\  fcrui  do- 
mtnorumfuorum  conditioncm  me- 
liorem  faccrcponrunCtnon  ver6  dc- 
ceriotem. Umelior  C  de  rcgul.  iur.  t 
fcruus  C.depaftxam  alijs, vccradi. 
dimusfup.c j.num.y.  Ecquodperti. 
netad  fimultancum  vtriusque  con- 
fcnfum  ad  ft.ibihcaccm  cocraftus.fatis 
cll,  afcruo  loco  dcmini  pcxbcci-  Q.- 
miUcer,ergo ,  hoc ,  U  illod  diciroos 
cnenire,aocaitioabfentis'nomine  fti- 
pulante  in  onerofis,&  rcfpc^iuis 
contraclibus.Ec  fi,fic  c6tra£lum  clau 
dicarecx  vno  laccrc,dicatur  ,  nomim 
jd  in  iurc  noftro  noncft.dc  quo  dixi- 
inusfup.c.4.num.4.  &  imputet  fibi 
^tttcamprarfeatCjVelcam  procura- 
toreillius  noncontraxic. 

I o  Tcrc io  infcro ,  eum cui  ncca- 
rius  ftipulacus  eft,  ve!,illo  pra:morcuo 
ancc  acccpcacioncm.barrcdes  cius;5d- 
uccfusalccrumauchicrcdcs  ilUus  i>lo 
fublato,pro  complemcnto  contradus 
agere  podTe;  quod  sn  donatiooe,  moc  - 
tuo  donacore.auc  donatario.ance  ra-* 
cii]abicionc,|(bcttC^;pC9lwu  aducrfus 

alios 
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«]iiMCdaar.<1.5.i>arcfiilir.iiitij»Vttfi«  teft,qit«vecttmcorpofaleiii({l!e  le'. 
CttL  IHQcLpro6ed6,  Teflkttr.d.  dcciC  qtttcitaft«in}arque  ica  apparer,  qudd 
70.num.p.CIar.loquetti  tn  oifis  qiio    nocarij  ftipulacio ad  poUe&ioots  ac- 

quificioncmnullius  momenci  eft-. 

Idquc  adcd  vcrum  puco  ,  vc  ncc 
pcrabfcncis  poftca  fubiccucam  raci- 
ticacionem,  confticutaria  poflcfsiocx 
prjecedence  ftipulacione  nocartj  vU 
lesaflumac.rcique  quoad  cam  pcrin« 
demancbic.ac  (i.HiPulacio  incerpoHca 
nonfuifrct.quocafu,  fola  ip(a  raciha- 
bicionc  abfcncis  condicuci  claufula 
ctfe^um  fuum  operabicur  » ficuc  8C 
aliain  inftrumetico  comenta,dum« 
mod6iacihabitio  abfentis  lequkcurte 
incegra,id  cftianteqQ^m  atterez  pav* 
ce  fua  reuoccc  ,  aur  moriatur  .  mors 
enim.quando  ftipulacionon  inccruc- 
oic,idcm  opcracuc  ,  quod  rcuocaciOf 
propcer  fimulcinei  confenfusdefir^Oa 

3ttiftmttlcaneosconlenfns  nnllo  mo« 
o  confidcrari  poteft,  fi  »qaandoab« 
fens  alTencic,  alcer  non  confencict  vel 
quia  morcuus  iam  eft,vcl  quia  in  prX' 
ftico  ancca  confcnfu,Sc  i  nullo  ab- 
fcncis  nominc  vciliccc  accc^caco  non 
pecfeyetattic; 

1%  Quinc6  U  vlrlm6  infirro, 
nocarittm  nonpofte  ftipulari  non  du 
nacls  nequeconcepcisiCalcs  enim  qui 
in  rcrum  nacura  non  func ,  fcruos 
proprioshabcrc.qui  illis^ftipulari  pof- 
nnc,  nacura  impoOibile  eft  ,  tc  ideo 
notariHS,qui  legis  quodam  figmcnto 
fcruus  publicus  repuatttc;vtftipulart 
abicncibus  pofsic,  tjs  demam  ftipala* 
ri  potcrit,  qui  fccundiira  rcrum  na* 
curamhabcrcpofTunt  fcruos,&  non 
illis,quos  cos  habcre,  natura  impof- 
fibile  eftifidio,namque,fuper  bisqu« 
fiiocimpofsibiliade  nacatacadeteiie. 
quit.  1.  adoptio  S.  de  adopcionib  §» 
minorem  inftit.  cod  ricul.  cradunc 
Barc  &alij  in  I.  Galiusi^  fi.  eius  ff.do 
liber  pofthum.  podglonam  magn. 
ibi ,  quam  nocabiJcm  vocat  lal:  m' 
•    •  repecica 


prcmorcouscft  donator  ance  dona^ 
carij  acceptacioncm.d.^donacio  q.15. 
num.4.&  in  vcraque  fpccie  probac 
Molia.de  primogen.d.Iib.  4.c.t.  nu. 
77.alciec  Molin.  di^.  difpucac.i^. 
Ottm.t}. 

II  Qutrto  infertur.poffefsionem 
rci  ne  dum  pcr  aftum  vcrum.apprc» 
henfam,led  cciamperfi<Aum,vcpuca, 
pec  claufulam  confticuti,inftrumen- 
co  inlertam.nttnqoam  afafenti  ^nott^ 
rij  ftipulatione  acqttiri,pofle{  quod 

firobac  Ticaq«  dJimic  |o  nu.  5  cum 
equcncib.qui  num  to.  ibid.  pro  hac 
fcncencia  plurimos  citac  Auchorcs, 
&  alios  refcrcns  fequitur  Tc(faur. 
lecuodi&m  *eam  in  ienacu  fuiiTc  io^ 
dicatuni  ceftacBsddectf70.ampliac* 
a.ottmer.7.  cuius  fcnccntix  ,  fccun- 
dum  eos,raciocft,  quia  ponfcfsio  fin6 
anirao  cius  cui  acqmri  dcbcc,acquiri 
non  poccft,  vc  per  Tiraq.d.  num.  5j. 
qui  num.  5  4.^  ^  f  .rcfpondec  ad  tex.ia 
Luf  icem  acquirimtts.ff.  de  aGqui|r&l, 
pouefTvbipcr  feruom,8e  filinni  qoi 
innoftmpoteftaceeft,earum  remm 
quas  peculiaritertenenc.ctiam  igno- 
rances  acquirimus  ponefsioncm  , 
adcex.in  1.  t.C.cod  titul.  vbi  dicitur, 
quod  pcr  libcram  pcribnam  ignorati 
quoquc  po{refiioaG^aicicttr.Sedcon- 
uenicnc  ior  ad  pnediAam  fencentiam 
ratiovidetart  qua  tt  dmnis  coUicttC 
difficultas.quia  nocariofola  ftipulan* 
difaculcasabfcncium  nomine  com- 
pccicifiueeam  Iege,fiueconruccudine 
compecetc,dicamasi&  poflcfsio  qui< 
dcm  nec  veci,nec  fift^  per  ftipulacio- 
nem  acquiri  alicuipoccfts  iiihc  enim 
certiquidam  modi  ciuiles,quibus  fi- 
fte  pofTcfsio  acquiricurinquibusfti- 
pulacio  non  rcpcritur.pcr  quam  mul- 
commus  vcra  polfclsio  (ransicrci  po- 
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458      :  LExhociur^ 

fepccic.I.d  is  qai  pro.emptorc  nunia 
20^.fF.dc  vfucapionib,  vbi  Bart.num. 
zz.ica  magiftralitcr  tradidit,&:  leg. 
alias  prodoi^rinainaailcgac  lafibicl. 
t^um.tu.cum  rcq^uemib.Gom.i.tc^m'. 
miar4.10.nttm.  num  ly.pofl 
mcJ.qjio  fiindamento  hanc  rcocen* 
tiam^encndftmpuco.cui  ^dllipulacur 
communis  notariorum  fty!us,&  con- 
fiietudo  ,quiPcfl  dc  (li pul.icionc  ab- 
fcntiuiu  nominc  i  abicntium  cnini 
noniine»rccundum  commanei|!|  ien. 
fum  loquendi  tc  inteUigen<ii  j  eo| 
incelligimus  qui  a  loco  celebracio- 
niscontraiaus  abfunt,  non  vcro  qui 
inrcrum  natur.i  iioncxiftunt. 

15    Quanuis  Dccian.conf  i.n  14» 
vol  I  cpntraria  fentcciam  probec»  ve- 
«itts  eire,exiftimans»notariu  poflfe  fti- 
pulari  pro  non  dil  iCicis,  auccdcepcis, 
pcr  iura  qu<callegac,qua;in  difsimilt 
cafu  loquucur,  Hcuc  &  Barc  ab  co  ci- 
tacus  in  I.iccmprartor  ff  dc  fuis  &  Ic- 
gicim.  iia^redib.  vbi  ioquicut  de-illo 
qui  ncpocibiis  fnis  non  dom  conc^« 
tis  ftipi]]acur,quod  facerc  vtiljfecfpo^ 
ceftide  quo  per  laCab  illo  i  ccm  cicacu, 
in  1  cjuoddicitur  t.nxi.^yU  fcqucnci 
fF.dc  vcrbor.obligat.  vbi  alios  refcrc 
.contra  Barc  cencntcsin  cifuillo  ^qui 
quidcm  ,  vccunqucrcs  circa  cum  fe 
habeat,  differt  a  ()rip(auci.fl'8c  dineria 
tnillomilttacratici  tquia  ille,  Barc. 
opinioaeadenm  recenra  .fccundum 
fidionc  non  proccdic,  fcd  fccundum 
Vcritatcni  ^  ncc  cnim  fidione  [aliqua 
le^isopus  crat,  vc  quifquc  poHccis 
fuis4ibn  dam  natis,  neque  conccptis 
(lipulari  pofTec ;  led  quia  ad  reni,  ca 
iufque  percinec.  poderiiaci  fusr  con- 
fulerc,  &  prouidcrc,  &  flipulaciones 
inucnti  func  adlioc  vc  vnufquifquc 
ilbiacquirac,  quodfua  intcccll.l.fti- 
pulacio  illa  §.  alccri  S de  vcrbbr.obli- 
gac.^.alceri,tn(bc.deinuciliUftijrala. 
uoaib.idcirc^  fiiftipetip«Mmit.dipii- 


latio.lccundAQiv  ^f^mnuq^^i^fm 

poftcris  non  dum  n.itis  ,  ncquc  con- 
ccptisjquod  longc  aliccr  fc  babcc  in 
fti^ulationc  nocai  yj  dc  qua  ^guuus, 
cuius.nihtl  inter^n;.;^lijs,  qu;biiS:(tt- 
pulaitus,acquici|8^.i^enbvc  «^f^kseci 
fi^iQiicIegisopu's  fiiit.,qu«pro:|i%i|i 
dum  concepcislociim  (ibi  vp;idicaic 
ncquit  cx  rationc  dc  qua  fup. 

14  ,  Sic  camcn  pi^di<ita  fcntcntia 
eftaccipicnda,.vc  mcelhgacuri  qu4Ur 
d^^.nqtarius  priocipi»liter  9c  t.mmei> 
d^t^.  ftipnlacur  tji  jqui  non  dfi  fitoc  ia 
rcrumnacora,yerb.gRicia,fi  jlg^tur 
dc  inftitutionc  maioratus  m  defccn- 
dcntibus  Pcrriqui  coccpti  non  dum 
(unCinihil  cnim  prodcrit  notarij  ([t 
pula|io,fecus  fi  Petro,  Qc  libcris  cx  co 
aefcendentibos  ftipuleturtconc  enim 
&  Petro,  &  pofteris  illius  vctlis  fti- 
pulacio  cric ,  quaii  in  Pctri  pcifona. 
radicaca  in  poftcros  indc  cfflucns. 

ly    Quod ,  rurfus ,  acccptuin  fic 
yolumus,vc  incciligacur  dc  Aipula- 
f  ioneaocarij  f)ro  Pecro^e  de(ceoden* 
cibos  iUius  qui  nop  datn  nati ,  neque 
conccpci  crancquaudoabfente  Pctro 
ftipuIatuscH:  notarius;  nenimprnrscs 
crac.ftipulando  illi  &  poftcris  lilius, 
nihilagiCjquia  nocarius  pra^k-ntibus  ■ 
qui  ftipuiari  ilbi  potTunc ,  ftipulari 
nqn  poteft  •,  quam  enini  iaHpct  a  lcge 
ftipulandi  pocc(latem,pco  abfemibus 
4cqui  (ibi  ftipulari  noa  poccranc ,  fi. 
dioncfa:piusdida  introdufta  cftqua, 
vcique  ,  fi<fiionc  opus  non  crat  pro 
prxfcntibus  qui  (ibi  ftipulari  vcre 
poifunc^pro  pracfencefitaquejlipula* 
Cao  nocarij  inutilicer  «dijcipv.i  caa* 
<]oam(ind  lege  &  confuecudinc  ia-. 
ccrpofita.nam&ftipulandiconfuccu- 
do  coiuni  dirigitur  in  abfcntcs.  Ac 
vcrQ,fipoftcros  qui  no  duin  nacinec 
conccpci  lunc  conddcran^s  ,.ncc  in. 
pcr(bna  eorom  qua(i  abfgnciun^  .(n- 
ftiiierfftipQla.cio,poceft,  e)t.«||ioo$. 

quan 
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Cap.XIIL  (hHfA6.0mnimeliorimoJo,&' forma  iur.  45«^ 


qaam  clixirons, 

\€  RcIiquttmeft|Crgo,vtificafit 
ifto^  qnando,  lciliGec»iii  pcrfona  Pe- 
tnqui  prxfens  inucnicur,  &  dcfccn- 
dcnciumcius  indicuicur  maioracus, 
auc  alius  ccicbracur  concradus  ,  ad 
Bart.fen(couam  m  d  1.  iccm  prccor 
tf.de  fuis  6c  legicim.cecarrere,necefle 
fic,fecundum  quampoceft  vnulquif- 
qae  po^lcris  fii  s  non  dum  nacis, ' 
ncquc  conccpiis  ftipulari,  &:  cmphy- 
cculim  pio  fc,  &  illisacccpcarc;  quod 
idcm  ccnuicBacc.ind.Uquod  dicicuc 
i  .xmsk  peoal.ff.de  verbor.obngac.yli 
laf.  d.  num.  4j.  pro  Barc.  fcnccncif 
«andcm Tccucus  alios  referc,&  pro 
culcmalios  lefcrc,  &  fequicur  Aym. 
Ciaucc.  conf.  15).  incip.  Supeccranf. 
attinric  num.ioin  princ. 

17  Exqua  fcnccnciaconfirmacur 
illa  qaam  pofuimus  de  ftipolatione 
nocarij  pro  Pecroabfeme  ^  ft  defcea-- 
dencibus  illios  quos  non  dum  ba- 
bcbar-,  ctcnlmcx  ftipularionc 'acqui- 
ricur  lus  Pctro  ,  iuxta  communcni 
fcnccnciam  frcquencifsima  vbique 
coofuecudine  appcobatam  ,  vc  fup. 
.  cradidimus ,  illodqad  ftacim  firmum 
&  trrcuocabile,vc  pcobauimuS|,  per- 
indeac  fi  pcr  vcrum  Pccri  fcraum 
ciufccmodi  ftipulacio  cflTcc  intcrpo- 
fica ;  hoc  vcro  ius  Pccro  acquincum, 
cx  pcrfonaillius^oftcricatiru^potuic 
acquiriilccundum  przdi&am  Barc, 
&  Scquaciom  opioionem  \  aique  tca 
ftipu  lacio  nocarijquar  non  dnm  natii» 
neqoe  coocepcis  prodcirc  non  potuit, 
hoc  modo  vtilis  illis  manec ;  quod  U, 
&  vcri  feruiargumcnto,  ad  cuius  cx- 
cmplum  hzc  omnia  deducimus ,  fa- 
ctld  eomprobacnr  1  fi  enimis  domino 
fao.ac  deicen^cntibus  illios  ftipolci* 
cur.vcUiccromnibus  (lipulaturtqoan- 
uisenim  dcfccndcnrium  fcruus  non 
fic,  cxquo  vidcbatur ,  non  poffe  illis 
ftipuiari ,  id  quidem  iogenue  £iccor^ 


fi  indelcendentcs  dominf  lui  ftipn. 
lationem  dircdo  &  principalircr 
cpnculiC|ac  vcro.dum  dired6&prin<* 

cipaiiccrconfcrc  indomini  fui  pcr- 
fonam,bcneagiti&  cuncius  per  fcruu 
domino  acquificum.cx  pcrfona  ipHus 
dominiqui  nafcicuris  ftbilibcns  Ih. 
polari,ftacquirercporuic,iaxcaBarf, 
fenccntiam,trattfinfcti  in  illos  potuir* 
Similitcr,  crgo,  dc  notarij  ftipulacio- 
ne.abfcncis,  Iibcrorumquc  eius  noor 
dum  in  rcrum  natura  cxiilcncium 
oomioe  ^^adicimus. 

pccima fexu  cUufuU 

SVMMARIA. 

l^P^JWi!  LMfiU ,  omrii  melio^ 
modo,  kaketvim  inffitiU 

tlidlUrh. 
Cldnfilatomm  nicliori  modo,i» 
ttntrAilibus  operatur,  vt  de  validio- 
riinttlUgfHun  &  qftnnd»  Ucumhoc 
hsbtgtttxfHcdtttr,  EtMlincogitMts 
9mttxttnmtar\neccircanonexfref- 
ft  «ftrtiur  ,  nifi  mmftft  tttfttjfi 
Mdditur  cUufuU  ilia  cum  ttfiittiim 
diaiove,  Et.Ntc  ttlUt  likUi  uufti» 
tudinem, 

3*  ybi  A^usftcett  itt  firmsf  ncn  oft* 
rttwf  vtSditMifm  ilSm  cUufitU, 
ftidvdutmitiiitmS$nwt§tk. 

CLAVSVL.  DEQM  ASEXTA^ 

Heclaufulayomni  metiori 
modo,C^ forma  iur. 


yEc  claufula  cckbris  cft 
apudScribcntcsjln  iudi- 
cij$fcr6.&  ccftamencis 
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frcquencilsima  eft,  8e]>liiresopenicar 
c^^s  { fex  pootc  Felin.  io  c.  c6m 
fnperinum.iif.de  ofKc.8e  poccftac  iud. 
deleg.  fuse.profcquitur  Cardin.  Do 
minic.  Tufch  prafticac.  concluf.  iur. 
tom  i.concluf  jjS.per  toc.fub  litcr.C. 
vbi  mulra  cumulatcircaiudicia,  6c 
tcftamencaitncer  qnc  illud  eft ,  ^ood 
in  teftamencisttculom  infticutionis 
in  lcgitim«  libcromm  lUpplec  ,  8e 
claufula;  coJicillaii  «quipollct  ,  vt 
tbid  pcrcuni,  num,zj.&:  fcqucnti,  &: 
num-^o.  Mart  in  tradl;.  dc  clauful.  i. 
pacc.  clauful  SS.  fccundum  poftccioo 
rei|i  editionem»nam.tf .▼bi,  qa6d  hxc 
clauiala  claufiilc  codtcillari  xqui- 
poUcat  ,commune  dicic  cx  Barc.  & 
Do£lor.in  1.  codicillis  §.  final.  iT.  dc 
lcg.i.&opcratur,  vtqux  rcii£lafunt, 
iurc  mditucionis  incciiigancur  rcli* 
^.fi  aliomodoinnciliateddercntur, 
vtex  alijs  quos  referc  j  cradic  Aican. 
Clcm.de  patr.poceftac.e£re&.i  tf.num. 
S  &  num.fequenti  hoc  approbac,qua- 
doclaufulade  mcntc  tcdatoris  ap- 
poficafuit,fccus  fidc  ftylonotarioruj 
in  dubio  vcro.non  cenfecur  appofica 
fle  ftylo  nocarioram ,  fed  ex  mente 
dilponeiicii ,  iecund^m  taffl '  ibicL 
qaodS^adomniainceftamenco  pec 
norarium  fcripcacx  alijs  ctadicMarc. 
clauful.3j.parc.4.num.T. 

X  In  concradiibus  vcro  claufula 
ifta  non  ica  frcquens ,  ncc  cfFcftiua 
aftifcripliccamenGrac..conC.7.  num. 
£4.&  feqnenci ,  relacus  a  Tufch.  loco 


«ft  iii  dooadone  (afta  Gimi  allqiis 
morcis  mencioncqaas  die  donacioae 
caufamortis,  &  de dooationc  incec 

viuos  .fccundiim  varias  conicduras 
intclhgipoccftj  quoci  fi  adijciarvir  ci 
clauUila,  Guoii  vakac  omni  mcliori 
modo,  fiC  rocraa  iuris  ,  dc  donanoiiC 
incer  viaos  incelligecarpropccr  clsu- 
folcadiedionem.non  obftantemc^r- 
cis  mencione ,  q u  ia  haec  melicir ^  v«- 
lidior  cft  ,  quam  donariocaura  tuor- 
iisfiL  it.i  nuncupatim  ttadic  Mcik  ch. 
dcprxfumpc.hb  j.pra^fumpr  55  nuiu. 
14.cumrelac1s.ab  eo  ibi.  V«i  ctun 
praedi^  condofio/eft  intelligeiida 
quando  CQiitraheiices  dnos  •'auc  ptu  • 
rcs  cxprcflcrunt  contradus  m  in- « 
ftrumcnco  cui  claufula  harc  adscila 
rcpcricur.cunccnim  illa  opcrabicur, 
vc  vali^ior  incclijgacur  cclcbratus  | 
altoqain£  vnnm  canci&m  eicprcUc- 
ranc,  nec  tllios  nomcn  aKiaiaocaai 
eft»  cicca  iliumfolammodo  visclan- 
fulx  opcrabicur,  &  non porrigetat  ad 
aliumcums  non  mcmincrunt;  rum, 
quia  claufula  harcad  incogitaca  noo 
cxtcnditur  ,  vc  cum  l<.oman.  conC 
i94<iocip.H«c  confeftio.  in  fin.cra- 
dic  FeliQ.d.c.cum  fuper,nam.fenofr. 
Tufch  d.concluf5y8.iiam.j:8.  Marc 
d  tr.-itCtat  dcclauful.5.  P3rt.  clauAil.f  tf^ 
num.7  cum  ,  quia  ctiam  in  iudicijs, 
vbi  claufula  hxcopcratur.vrea  vidca- 
cur  actio  incencau  ,qua;  vtihor  fie 
agenci,'  iaxca  ctadita  per  Tnich.  ibi 
littm.4.  camfeqaendKlMiiiccameii 


citaco  .num.  57.  qu6d  chqfala  Inec    «fion  operacar  eDcAfi.qaendd  agens, 

^    '  '         in  libclload  ccrcam  pctcndi  caufam 

&a£l^on  cm  fe  fcftringit,  vt  ad  intcr- 


concra^ui  adicfta  facic  eum  valcrc 
in  vim  validioris  contraftus  ,  idcm 
citato  Grat.in  loco  illo,  8C  Riminal, 
iunioc.  conC  13.  num.  147.  cradic 
MaR.d.claulttl.88.num  .y.Quod  u- 
menincelligendumeft,qcundo  con. 
craftus  nomen  a  contrahentibus 
cxprefTum  ,  arquiuocnm  cft  ita  ,  vt 
duobusjcque  conucniaC|  exemplum 


prctacioncm  i.habcbat  iFdc  inihror. 
aA.concraalios  probac  Pincl.  nofter 
iiil.i»  j.part.c.;.  nam.  ap.  CdC'  ref- 
cind.  vendii.  Valaic.  deinr.  emphyc. 

quzil.tf.num  i6.quornm  (cnrcnciam 
liouifsimc  fcquittir  Mcnd.  a  Caflr. 
in  pra&ic.  Luiicao.Ub.j.cap.2.num.9. 

Con- 
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Co:iuetitt,<|,u6d  cUatuh  ptxdietM  fcftaH^rm^, teriiC.9{iod eft,vcrum, 
«ffi;;a  noacxprcfra  niliiloperacor  »vc 


cx  Fclin  dc  cum  fupcr  ,  nuni.  \  i.  SC 
alijstraJicTufchd  conclufj^S  num. 
jo  Marc.d.clauful  8S  lium  j  &  hnal. 
I  parc.  vbi  kioiicac  quando  pofl  cx  < 

SreAA  cUo&ila  h^c  adiliturcom  di- 
;ione  copui^iua,  8t»«el  alia  fimili« 
qaia»€unc  vUra  cxprcira  opcrabitur 
clatf&l^.  ^  rurfusj.parc.d  clauful.^^. 
nuiB-  S.  cum  tribus  fcqucntib.  Ncc 
toliic  libeili  mepCicudincm  ,  vc  cum 
ahjs  ab  ta  relacistr^yanc  de  nul- 
liiaBib»tkal  <ic  tiaUtcate  ex  defb^a 
liicifdidiomsi&  vndc  acquibus  mod. 
piooentat,num.  174.  Mcnoch.  Jib.4« 
«apnr^i^  num  lo&fcrqucncib 

5  Iccm  vbi  a^us  pcccac  io  fbr. 
xni,  pratdidla  ciaufula  fbrmx  dcledii 
non  fupplecfed  illa  potios  manetiti- 
noii  rficlit  &  idijcicur ,  vc 

tcadtc  Felin.d.c.cum  (uper,  nu  finaL 
£ii6cafd.-ia  locis  JcgaUbJo6.iOii  dc* . 


vbi  ad  hoc  did^ :i)Mt|i^Ji;0i  tex.  in  €* 
vnicvbiid  nocantOaiiUoic  U  Pht- 

lip.  Franc  dc  poftuhc.  prrlatdr  Iib  tf. 
Tufch.concluf  cicaca  num.^o  vbi  cx 
num.jS  aiios,adducjCcafus,  inquibuS 
tik  llihilOpefatttr.Harc  nunc  dc  con- 
Itadibusingenere  dixide^iad^  Bs$ 
quibus  pcamiUi  claudicur  opul  Vti<9 
nam.  cui  concigit,claufub  hac  ,«pmrf 
mr//tfWm«^,cIaudi,contigi(ret,  clabo* 
ratum  bcnc  fuiiTe.  Porio.concigiiret, 
&  meliori  quidem  modp^ac  ftuduo- 
fius  daudi,  quamquem  chittfab  i|^ 
impiMtat,  (i  labor  lile  meuS  acGCptiHl 
(it  coram  illo  ,cui,  fi  quid  in  opefi 
'  boni  eft,acceptum  rcfcro,tan«.  , 
'  quamdacumabjCoaquQ  ' 
omne  dacum  opci> 

iiiaa>ttoAQb 
donumper.  -^^"^^' 
fcaum 
ift.  . 
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4mh.dtexhtktni.&itttroiu(tni,  rtit.f.fuf(ept9 

(oUat,^.  eap.w  •(«ntttnitnr.S.nu  ^^fa^krifClA 

ntn  tkfimfi^.*ii.&ftquenti. 
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Exlnftituttonib* 

^.uim  Ugt,  vtrfuulfitul  inlllt.  quth.  «  ""/^ 
tntaumuttr.  mu  lu     .  i o.««. }  ftf^.io**  & 

fijc  Dccrecalib. 

Eiiib.  lixto  Dccrctilium. 
£xDecrcto. 

♦ 

C£^?ueltd.io.  qMdfl^t.c.i  .mm.    .^4^.  4$. 

Cfp.  j^i  virJ^,i«>flMiA^it«i4.«fhu.^.99« 
V^.^Mnr qut  e^effi7'quifi.4.c.6.HU' ^ j .verficut. 
•  >  Trm^  />r«  1^4«  ftmtmm,  fa^iij »&nih4Gk 

\  £x%a.fitani«  &e^ni  kgihi 

Prd4ih \M*9t^nprii«if*&§  lxif»umJi9i 

&  duoh.fequtntik p4g,ii},& ftqutnti' 
Ord.l^i^^utul.  50-$*3.«iijp.um».u.  vtrficul.Di'' 
"■ttn»mat^l,l6. 

Ord-lib*\jtUul,4t  I  .^)SiMU^i«  ftrfittlU 

Cfffi  qued.fi4g.^g, 
OrdUib.^.titHU4^.f*4.uip,i*m*i7.&  18. 

ifi«d'/iifivMi* 
^d.lih  i.titul.Z7,§.i9,  &Ub.^,titui^i»§.l* 

&  ftqHenti. 

Ord.  lih..^Mtid*ioy§*6.mtt»  14'  f^X*  ni.&ft' 

,  qutHtk 

Crd  d,m,^HtnUto^,§,i'&f«mdt4if  6,ng,t^ 


mrfitdStifldttmiftg*t%u  ntmUt 

M4-  . 
Ord.lib.A.titul!^^^ finAl.uif*7,num,\x.  &i\» 
p4^.ij^i,&fequtnti. 

fiiai/.6o.i»  pirinci  tsf.7,  im*i9,M,& 
ii.pj^.\Sz.(j:r  feijtienti. 
Ordd^.^  tuul.^^.cap  --nM.io  pag.  151. 
6rdM,i4itiiU6€.up.7,.nu. :  i.vtrficul  Detnque. 
fMg.1^6, 

Ord. ltbr.t.tft»L6i,  §.64»  «|,|^ 

tfiM»Utititl'9*  ^«J* c^p     Mt.1.  ftrfitul.Std 
<mitufin^fMg,zoo.  Et  verJkitUAtiat  iktftg» 

^oi.  Bt  nu.^  ad  fin.d  pa^.ioi, 
t>rd,ltb,t.tuul.io§.7,uf,ii4tHiiea,',nu.\^^ 

trdU,i4ittl6*fj^  tef.u 
Ord.ltb.  3  rirui.}.!»  frioc.(4f.  u.ctaMtu.  84W.  10. 

crd,Uh'i*titut  ii"  mmiHi».».miim7'fui, 

Or<<  ltb.i.titul.7Z.§.i4.Ciif.xx.dtfffrtat.i.uu.  *. 

f^,i7^&fequtmi, 
OrdJtb.,4.titul,io  difftrtnt.itx nu.^C.pMg.lifm 

eum  ftqutntib,Et  vtd.nu,si.& ^i-pag.i  8. 
Prddtb.^,tttul.6i.§.7,diffatm,4.ttum,i6.f^. 
■'•  M9*&fiiumti. 

prdUb.4,titut.9,  §4mdJS§mt,%4itut*t.ifr^ 

Xird,lA.',.tttuls9,  iif.M .  (iaufuU4»nu.i,  o- ff 

^mi  f^.n6.&  fequtntt,^ 
Ord.hb.^.tttul.i^  iUuftd.^,nmu*\ftg.\77. 
Ord,lib  iMtul6Mi,%,&i,tUuf.$*  imt*o^&.tu 
fig.i^^' 

lyrdMr,4,  tttut.s?-  §'i.  elauful.  6.mim.i.in  fiu, 
^4^.400. 

Ord.  ltt^'4'tUul.7X,fluuf*6»mi,6,&y,f^4t», 

&feq. 

Dnf4i»  ^^UjS,  §,%4lmlf.7 .  mmi,i,)rtrfkii, 

Et  ht(  fententiAypig.j^oy* 
Ord  lib..^.tttul.7  j  .in  frimif  tLmfi^mmJOfu^ 

4'o,&ftqutnti. 
i!»d.lih.4.tttuUio,f^M,  ilmifii,9»im,7,fs^. 
4x8.  &uum,t,  mfiad.  Sj»dtmum,figm 

•  4-9* 

OrdJtb.4.titul.70t  inftimip.  (l4uful.9'aum.to. 
^«?-45o. 

Ord  d.titu!.7o.§.u&  1.  (IaufuL^,iifM'  ^j6* 
imati,f4i.4iot&  fequtmi. 
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INDEX,  SEV  REPERTORIVM 
Docabilium  RerUtn , qoa^  in  liac  reduilda  part^ 
commeDtariorum.  I.  Ex  hoc  iui c. ffi 
luftit*  &iur*  continentur* 


BB  AS  hcreditatem  mo^ 
tiacho  roonaftcrij  fui 
dclacam,{in^  confenni 
illius.&  ctiam  illo  re* 
nuentc  a^iirc  potcd. 
cap.4.no.).pag97.&; 
fequend* 

Abbasqur.ntii$  fiabcat  monadctij  admini- 
ftraiicncm,  tcs  tamcn  maghasgcierc  ne« 
quic  afqiie  capiculo*  Ptnu»       ,  &  quaf 

„  ad  qUQtidi.:iios  inonaficnj  vfuspcrtinen^ 
pcr  le  (olus  cnpcdirc  potcft.  Et  ctiam  rcJ 
modicas  folus  alienarc  ,&  donaciones 

.  iDodidisficcte  tx  rarionabifi  didla.  fiiE 

.  procutacorem  ad  iadicia  c6fti(iieit  lolnt 
poteil  d.cap.4.hutn.t(>.pag.<77. 

Abbas  monafteti).  feu  ptxlacus ,  procuratoC 
•lceriMefle  ^ottlt  «btqiie  liomiis  alica< 
iiM.il>ioiini|tj«(Mg.^« 

A&io  etiaiii  adei^ui;  mrriFj^fii  funt ,  fcM*- 
per  cft  iiuis  cait.»<ntt.j8.vcxiiGtti.&ttditf| 

pag.^o* 

>AAionesin  fiidiinf       df(antor.-  d.c*  i< 
num.7o.p*tfr*Ee  «quitatis  caufii  coifccU 

dutitur  cap  5  nu.j  in  fin.p.85. 

Aflioptufcdiax  dotisfiiue  datx,  patris,  Sc 
fiti«  i*ab  illias  polelbte  canfticat«  com- 
munis  eft.cap.i.  num.  71.  p.  6f,  Et  HliiU 
exetcitium  rrgulariter  efl  pattts.ibid 

AAio  de  peculio,  ptoptium  adionis  alicii- 
ids  tionieti  itofl  eft.da  cap^  itntimt  f9.  p< 

6?!. 

A^iodcpeculio,  in  pcrfonam  c(k,6c  notl 
tnreni.nura.79*d.p.68.  £t  dicitdi  natiua 
•ftio ,  nondatiaa.ibld.nifm4  let).  Et  att  a 
ciuili  rantum  obligannn?  oriatur,an,4 
naturalicciam,nUm.8l.p.69.&  feq^ 

A^odepeculiocompcdt  imta  ipAuj  pe* 
.  cBlijviiciynooTlcn.iutm.t).p*7a. 


A^io  c{e  pecufiocolim  |iatfeiii«  avt  dloliif* 

num  petpctua  cd  quandiu  dorat  patnitj 
autdominica  poteftas;  poft  illam  vci^ 
Csiin<%am  anno  vtili  cciroioatur*  nunv 
9o.p74< 

A«3io  dc  pcculio  c«ttngaijj|f  icjerripto  pi« 
Culioabrqucdolo..^t  quando  finc  dold 
idemptum  dicatur,  num.  pi.  p.74«<t 

A£tto,/fued  lu/u  j  infolidum  contra  patreni 
d3tui,in<]uodiftcrt  hzc  afiioabadione 
de  prcnlio  imm  pS^p  77. 

AOiocxercitoHa,  &innitoiia  a^iojii^otf 
.differanc  ab  a^ionibus.dc  pcailio  ,  & 
.  qiudiufiii&ia  quQillcititci  iCt  num.ioAi 

X£oai(NiCoda  qux  iit.  &  cur  di^  ifi^ ' 
.  hum.ioj.p.So.  Et  difFefcbciz  intcream» 

&  a^ionem  de  peculio*  il)id.  &  Ottmec< 

leqnencibi  .  „  ' 

iftdjp'  de  iO  tdii  vedbdireaa  cofiiptlk  coli**' 

tta  patxem^aat  dominum',  quatenus  elt 
/  filij.autlciuicootia^upetbenicad  coft 

6ani*i07m.l(i* 
A^So  qox  ftatiiii  oritnr  tk  contrai^lu  Cu\> 

modo  cclebtato  riccptioneeliditur  ante 
.  roodiipiius  impleroeniuin<Conuenient» 

£*iiam.lo«vtific«|n  ^ao1ridmoi,p.a4}« 
A&ode  arbitraiia  Venit  ihccrcITc  vcdfi^ii^ 

paitis.  ConUeiia8.numi!S.p.i{7. 
Adione  aibiitaiia  dcbicoi  c.onueniti  potell 

Vbi  fiierfc  ifinebciis  i  ^muiliii  liotoni  ibi 

aliadecau&iioll  fit  foiti  ui.  ibid.luuni 

i5«p«»57.Dpclara  vtibid  in  fin. 
Adiones  ftiidi  iutis  cianlcunt  ih  atbitra- 

dai  poft  fehtehfiam  ^  6c  inte  f^fO  etiattt 

vatias  ob  cialas«Difieiefic.)<  111101.4^ 

p.jii. 

Adiu  bonse  iidei,  arbiciatia  fieii  holiqttalll 
poteft.ibid. 

Adiioncs  rti ifti  iiiri?  prof5rct  dolum  fine  coH- 
tumacia  commitlum  qon  tianfeoot  iA 
atbittatias,  ftd  laafii  ietiOefift  ffatlftafli 
<idium.4uVeificol.Actcfed»5a^ 

Q4  tA4iid* 
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/dminirtraior  conneniri  potcft  pro  rationo 
xcddcuda  lU  loco  admiaiHiaciunis  geftc 
^naniiis  in  illonoD  inqeniatuLcdntteo»- 
S.nttni.7-8e8»p.&j5.&  fcqucnti. 

Et  conncniri  ctiam  potcftinloco  in  qno  ra- 
tiuncm  adnainiftiatiooisfuae  rcddcre  pro- 
nifit,  quaiiaisinconQainneniMttr*d«ilL 

f.num.xi.p.j??» 
Adminiftrator  qui  rationcm  pct  (e  reddcro 
promiiic  in  ceno  loco,  vcnite  conipelleo-> 
daseftiftnon  (bfficit,  ptoconcoKm  mit* 
terepro  rationc  rcddcnda.num.s^.d.  p. 
35>7.  Limtu  Tt  ibi  vctiical.  £il  (amen 
hoc. 

tAduocatttt  diencnlo  fiio  ftlpdiri  neqnic» 
claniiilaj*nnm«t.  |Mg>45U  * 

JEftimatio, 

jEftlmatio  rci  debite  mutuodatz  fohii  de* 
bec  a  dcbicoterecundijm  moiae  ccmpus, 
iL  non  faitsbdc  ibluendo  cem  ciuldem 
l^ciei  acqadbonun  mnms  cnnc  falen* 
cem.  Different.  3.  nuro.  .  p.  3 1(«  De^ 
dacavt  nam.3S.p«3i8*&  leqnenci. 

.fiftiroatioiddebitac  qaando  dies  appoiitn 
non  cft,  attcnditut  (ccundum  tcmpatesD* 
traiudicialif  iurcrpeilatioms ,  ibi  num.  ^C. 
&  icq  p.3 1 ?•& 51li«Et exindc cccrdcautjS. 
d.p.)i8.&.feq. 

jEftimatio  td  in  bonte  fidd  comta  Aibas  iir-' 
djpit  4  mon  itiegaWi  i  in  conttadibus 
ftri^  iarisrcgiilacis.mocaadid  cxigitur.n« 

}9.pjl9. 

jCiUaiacio  ici  tAiontbiu  bonc  fidd  ciefck 
viquc ad  tempns  latx  fcntcntiz,&  non 
vltraiinai^ooibus  vcro  Aiidliiutis,  viquc 
ad  ceropttt  licis  conceftaca^  nnm*  43*  9c 
44.p.  3 zj.  &  /eq«  OddacaTc  mim. 4^. 
P'3i4» 

JElUmacio  quanti  pluiimi  poft  rei  inceticnm 

■non  cielcic.d*nu*44  in  fi"*P- )  ^4* 
jEftimacio  quancipiurimi  in  frumcnco  vrn> 
dico,auc  raucuaco,  qaaliccractcndi  dcbcac- 
cxiure  Regio  Luiicano.cx  ou. 46  ^.3x5. 
cmn  leqnenrib. 

matio  quinci  plutimi  non  attenditur 
iecui>dumpretium  cafu  aliquo  fuccedcns, 
|nod  bteoi  ^utauic  in  loce  vbi  foluiio 
i  dcbnfa«iiitni.5  i*p*5*7« 


"X&ias  maior  \  aut  legiiima  ad  bcoeficiuin 
teftitucionis  cerminandiim,p(»fictua  l^ 
potcft  dcccrn-iiniif.  np.j.  niim*t4rpkll|* 
Declara  vt  ibi  p.icqucnti. 
Aera  Cxlaiis  ad  amtquam  in  Hifpanijs  an- 
.  notnm  computacionem.  Naialem  Domi^ 
ni  prxcefsit  triginta  &  odlo  annis.  Con- 
ttcn.c.num.6*p.£i4.  Ecde  otiginc  voca* 
bttli,&  cania  compucandocum  ab  iilaaa'- 
noinm«nttm.7.p.stf* . 


Alienacione  prohibtta ,  locacio  ad  longpm 
cempusptohibita  ccnfrrur.  cap.9,nnm.6^ 
verdcuUIn  ioneum,pag.ii»a. 

Alienacione  prohibin ,  nccetfacia  non  com* 
pceliendicatd*c.9*Dam*i4.p«i9tf. 

Annns  aNatali  Dominicoindpic»&geftam 

indic  illa  aJ  initiiim  fequcntis  anni  pcr- 

tinecconucnicn.  i.num.4  &  f  •pag.ti^.. 
Anai  noni ,  ieu  boni  anni  dies ,  car  pciDM 

lanoai^  menfis  dies  communi  loqaendi 

viit  appelletur  d  num.f  .tbid. 
AnaicompucatioabAeraCa^Aicis  Hiipanii^ 
tttflnuiii  olim  in  vfii  fiiic«  num.  tf« 

Argumentum  de  dcIiAo  ad  contfadns  noft 

valcf.cap  6.num.;6.p.i)S. 
Argumcntum  dc  miiite  armatx  militix  ad 

militcm  milicic  ccleftis  heqncns  eft  in  * 

iufc.cap.io.tium.if.p  »17. 
Argumentum  d  concratio  icnfn  non  proce- 

dic ,  quandoinde  prauus  refulcac  intelle* 

Aas,Tel  conctakges  aliai.di£t.».nnni.tf. 


B 


fB. 

Oncrum  communtoinccr  confnRes 
iuic  Regnr,^  confuetudine  itidu(i:ia, 
in  coniugio  icruotum  locum  non 
habec, fine  vteiqnernb  femirate  fit, 
fiuc  altf  nitrr  cip.^.num.  Ii.pap.89. 
Bonis  i  iudice  interdici  non  debec  alicni 
eseo  fi^o  qn6d  nacnca  hcbetis  &  mdis 
ingenij,fic  incdfiuniliaiis  adminiftncione.' 
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OA,  6»  Rlinit JO.  Mg.  M?.  Sed  benrficio 
reRtcurionn  ex  clauluU  gcncraljcali  luc- 
ciirtiuu.d.num.;atr  fiiwp.i)6. 
fican  luxurioro,  lulV«ri  ,  &  gulofo  intrrJict 
bonis  pofiit  ,  lemifsiuc  d.  c*  6*  num.  £• 
nal.p  141* 

Bonacapellarum  quae  ordinaiij  authoricare 
funt  tundatx,  alicn.ni  nonpolfuntabrque 
iolennitatibus  ic«|tiMi(is  ad  rci  ecderiae 
iljeMttioiieill»cap«9*noni.i7«p.  1 98« 

Boib  babent  vnde  foluat ,  pro  ciuiii  debfto 
non  cftincarcerandus,  cburu!.;.  nnm.  r. 

.  p.4o).Umiu  ni(i  aiicct  conucntum  (iiui' 
tcrpancs*ibid. 

Bonorumappellattonectiam  i  ua,  &  a&io- 
nes  coraprchendtintuf  ,  &  nomina  debi- 
cotum.  cUului,  I  j.  num.  a.  pag.  441.  dc 
lcquenti.  .  ; 

(c  quid  li  addm,i«flilS«,^:lwMMKl,liaim 

CArcerc  dctcntits  conucniH  ncquit 
procaufaciuili  cum  illu  inchoanda. 
clauful.i.no.7.  TciIicaI.Huic  cniro, 
p.Tc^.56j.  .        '  "• 

Gaftrenlc  prculium,  &  quad  ca(lreiift'lB 
iucecqutparantur.  cap.2.nu.7.p.)4.  ''' '  , 
Calbs  oduflbs  manet  fob  difpontione  iH^'; ' 
comimuili.clMiC5.niiiB.ia.iii'fiiiip.;9o«  ^ 

CmtkldutlanAfff^  de  moJo 

Caucio  Matima  in  conna^bos  locom  non 
..;lMibcc«i|Wunii8Coodidoimplerinon  po(^ 
fic^ninmortc  iUiut  cnt  fubca  promiili" 
'iar4Conucn.6.num.i.pag.z37.&  feq.  ^ 

Caatio  Mmiatu  locum  naoec  in  difpoficio- 
•  nibiu  vltimc  vofaimuiicciini  fi  eondnb» 
afficmatiue  conccpca  fit ,  quando  impleri 
Dcquic  niil  mocie  illios  cni  fub  illa  celic»- 
4|iucar.  Ec  cdmi  indontciooibat  dni& 
•Ktoitit  loannAivendlcM»d*anm.i«ft 
It.p.i^S, 

Captione  .Mociana  in  vUimis  ▼oloncacibns, 
coodicio  tfiierini  pco  impieta  htbtciiveC 
num.a  p.a)5{. 

Cautio  Muriana  locum  habet  in  contra^ 
^bos  in  quibo»  id  venic,  quod  natora  (ua 
tAhtteitt  tnMiRMiHVJiooeft  «icean" 

...    ."4  '  « 


dum  Bald.&  aIios.nt).|.p*t3'9,Conttaljd 
ibid.num.  feqpcmi. 
CtBiio  Mutiana  nec  in  boiue  fiddcon- 
cra^but  locam  haber*  numi6.flc  y.p» 

i^cdi  fcq. 

Cauiio  de  modo  implcndo  locum  habet 
.    in  tnodalibot  telidit      dioetfa  cft  i 

cautione  Mutiana.num.y.p.z^i. 
Cautio  dc  modo  imp  cndo  locum  habct 

incouucntiombus  bon.e  lidci  iub  modo 

celetMacit.nom.8.d.p.a4i  i 
Itein  ,  in  conrrailibus  ftri^li  iuris  cadem 

cautio  loeum  iuibct.  ibid.  veiiicul.  Nec 

nncibi* 

Gando  de  modo  implendo  non  admirri' 

tur,  nifi  quando  moJub  cx  rc  rcliifla  ,  aut 
incontradtum  dedu^aeft  adimplendus. 
nnm«9.p,24a.tfenum«t04Teificol.In  quo 
vlttmo.p.a^). 
Caucio  Mutiana,  &  caiuio  modaIis,cum 
fideiufibtibus  pcatftaqtwr  }  &  prccifani 
neoefiicacem  iecom  non  trabonc.  nn^  if« 
d.p.a4{. 

Cautio  prxftari  dcbct  a  dcbitorc  cx  con- 
(raccu booxhdri ,  .lutlhidh  luris  indicm, 
fel  iab-cooditione .  propter  fttperncnien- 
jtemcaiiiam  fuipicionis.  num.  iz.p.i^^.Se 
ieqttcnii.  Et  cnutio  in  cafuifto  cum  fiJc- 

-iuflbre  praeftaii  debec.  Ibid.  vctficul  NccJ 

•  canciba,p.044* 

t^ofus  eft  contraans  ftriAijaiit.Difierj|« 
:.oao»|<iniinpt>.y8.  ... 

.  ■  •  •    .  t 

Ce^ioni<;  bonotum  beneficio  tiii  deb^ 
xcnuntuic  po(sir.claa/l7.num.iS.&  7.p^ 
40^  ieqoeorib.Rdblailo  d.iiam.7* 
p«4o8. 

Ceisionis  bonoram  beneficium.  confaera' 
rdtnein  contratiamtolli  non  poBeft.lbid^ 
.SOcficoUQpodjadeA^MifoSrfiea  airprinc»* 
pis  refctipro,aut  ftatoto  rollipo(sit,ibid. 

Ceisionis  bonocum  bcncficinm  doo  Com-  > 
rmodaiecam  ferr,nempe(Vt-debt(or  dcae* 
ceribuf  libcreiur4&  vc  de  bonis  poft^fi 
quxiiris  dcducsr  vndc  fe  alat.iuxta  ftarus^ 
ao  pecfona;  conditionem.  d«  nueia7«  vccr 
iifli|I.PiocoioSjp^o8«.^( '. .  •>  t  ■ 

Cefiiooii  bonocfi  remedio  deeiiot  fd  poid^ 
quknais  ptii^  cfeditorctn  conueni^ee  ^  i 
in  carcerealecenir  ab  eo«  onmw  .^.  in  tin. 

-  CefiiO- 
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Celiiomt  bonorum  bcncficiam  dcbitoti 
indtilnnn,  SddaOan  iUint  nun  pn>deft* 
miiifet  t»vef  ficiil*A<ltteRendttm,p»4ii. ' 

Quatto. 

« 

Cicationitiat,&  deicniionb  £icultas  con* 
trahcnrium  pacflo  aurcrtine^iCcUiiittl* 
k.aum.3.  ad  tin.p  )7o. 

Chationi  tcmpotc  execotionis  $tdcnitt, 
contcahentiam  padoicnuntiacinon  po* 
tcA,qaanuis  iudicis  drcrcco  confirmcair* 
ciaui  6.nufi).7.p>40i.&icq. 


Cioitas  tenctut  ccddecc  pcetium ,  quod  irt 
iMlicaceilliosverfiimefl.tnnio  conttadni 
&  cccditocT  incombic  onus  pcolModi  W 
faro.cap.f  .num.i  f  «pag.iio. 
Idem  quindoa^iitteftitutiomcanxilio  adaer* 

fiu  ronmnm  Cenemticinm*  Ibid.n  u.  1 6, 
Ciuitaj  obligatuccx  mutuoquanui.  in  rem 
iilius  verfamnonficjquaiuiopccre  ipfam 
eotttitiitiid  eft,  per  loot  decadoms ,  vd 

1}etadminiftratoieni,(cu  fyiidiaiB  6ecit* 
e  ad  id  mandatum  balicnieillt,cap4.  iMk 
i.&a«p«i74.&rD^. 


vocad  omnet  fuiiTait.  nam.  7,  d«  pg* 
«77» 

Ecqnaniijt  ati)  pcr  contomacia  non  veniant, 

a^us  cxpedifi  ncquit  ,  aiCi  duabus  »4 
miiuu  partibut  pcz/encibui.  lbid«  nom. 
ftqnemi* 

Ciaiiat  <|iic  condendz  legis  poteftacero 
bcr,con  radu  ^  fc  inito  finguloi  dc  com- 
municace  qui  non  mcctfuecunt » obJigaC 
vi  legistreaitt^^&meomamiMinleniitiam. 
num» 9.^.178. ContcariamtenimBald. 
aiij;  Alcx.vtraquedidindione  componit. 
num .  10 .  p.  1 79.  Reioluuo  ponitnr  naao» 
dH  ai*p.i8a.Ac(e<|« 
Ciaicaj  non  libeta  ,  &  eciam  oppidum  ,  aOC 
cafttum  quod  pcr  re(frorci  fuos  guberna* 
tut  colle^as  ciuibus  fuu  imponere poteft 
cxibla  neceititatis  cauia.  £t  th  Luacanj« 
Rcgno  id  illi  non  liccr,  nifi  Principe  con- 
fnlto,&  de  licentia  iliius.nttm.if.  pag* 


ot-nntooi  I 
tali  illius  nomine  rccepto ,  aut  a  (^dieo 
fpeciale  mandacum  ad  id  non  habentc. 
non  obligatari  nifi  quatcnus  m  tcm  iiiius 
vcribm  lit*d.c.8*nom.)*p.i75« 
Ciuitaspet  deeariones  &  rc^lores  fbot  con- 
traftus  omnes  gecere  poteft  ,  Sc  cx  illis 
cfiicacuet  obligatm »  non  tamen  ilii  pe< 
ie  folot  «inicacis  fanmi  atienaK  poAiinc; 
num.4'p.i76> 
Ciuitas  ex  omnibat  contraiftibut  przrcr 
mntuam  per  genetalem  adminiftratorcm 
fnttmtflic^erabHgacnc^  ^tttnoit  in  can 
jUint  vef  (bm  non  pcabccnrt  Qam*|«pa§. 
176.        ■ '  •••  .  '•,•..•■  • . 
Cinicatis  res  per  decoiieoetin  loco  pablico 
cutia:|  Sc  nonaiibieipedici  poiTunt ;  Ac  in 
iUo  eclebrandi  funt  dontta^us  ;  &deca- 
ciohet  citandi.  Cdm  vero  conttaibit  per 
admiffifttaceiemllUnitiltanliie  ceiebtatac^ 
quoUbcc  inloco  getLpofefti.  oam.<*pag» 

Ciuitatis  rci  expediH  {poiTunc  pnieodbot 


iSi. 

Ciuitas  ftatata  coodece^oieft  io  publicum 
ciuitatis  ipHus  commodum  inconfulto 
principe  cui  fubdita  cft  j  ied  coiie^at  ob 
pnbUcam  viilitaccm  iinponece  neqoic 
■bfqne  licentialUins.d.namd<Lpj8i. 

Ciuitas  fupetiorcm  recogooicent  priaati 
iut  &  rem  auferre  non  poceft  pubitcff. 
▼cilitatiicaoi^nam  i^.p.iSL&feq. 

QniBO  genendi  ftitBCo  ex  cania  condico 
priaatitemaofertepoteit.nundu  18  p.i8s« 
Ciuitaty&oppida  aiia  qux  de  daitatis  tec^ 
riMmo  000  Inoc,  fed  propri^  regonior 
decorionibot  .reftiturionit  aosilio^iollec 
minoris  hountat  num.a4.p  184. 
Ciuitatanaduecrusmatui  obiigacionem  rit^ 
eoocinftam,  ^oamloin  tiilicaM  dliae. 
vetfumnon  fiiir,  rcftitui  pofsic.  OMI»  sf« 
d*p.i84.&  num.fcquenti.p.iSj. 
Ciuitascenetnrdemuiuoin  vtilitatem  iiiioi 
eonuerib ,  quanuis  lcgirim^  ooo  iuilCc' 

conttatflum;  &  probandi  onus  credttori 

incambit.nuro.s6*io  bn.p.iStf.  Etquaii* 

tcr  probetnr»  vcribmin  vuiiutcm  diios 

f<itlTc,ibid.nam.s7.&  28. 
Ciuitat is  ryndiciis, fcu adminiilrator  ^mndQ 

nomine  fuo  teneatur  ex  muiuo  quod 

ciniHCliiioaiiaereceptt,num. a9>&ieq9  . 

p^ilr- 

Ciuftas  non  haoct  tacitara  hfpochecam  io 
booH  iecaro  conttaiKntisioecptiailegium 


;7«ICicqaenci, 
locslii» 
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Imetliginliadiuiate  riib(laitd.iiiiiii*)u     -  cilm  parces  tn  rcnpcm  piiiiitt| 

jn  fin. 


Ciuicas  uctt«  hjfpothecx  ius  habet  pro  tnim 
ktdmiBiAncttiiein  bonttadnuntftcato-* 
.  rif,teiB«gi(hatuum  per  qaoi  giibetiM<* 

tur,num.5i.p.i83, 
Bonaveto&tieiunorum  adminifttatons  ci« 
t  .mwtk  tadco  pignoii  noa  iai)|dnntac. 
.  lbicLiittm«|)« 

Ciuicaris  tes  fuperiorem  tecognofcentiS  lo- 
.  .  caci  nonpoUiincad  LoDgnm  tempjis ,  nifi 
cnm.fi»ieaaiMi«  qu«  teqajciior  td  alieaa- 
tionem  reium  €mt»mJCMf»9aM,J,fa$U 
.  &ieqHcnci« 

QlmtfuUdipofuatuu 

Claufula  qoa  vnus  et  coatcahencibus  pto* 

•  nitckt  concra  coaciadtom  ooo  venice* 
niH  certji  priuf  apud  alrerum  pecaniac 

.  quancitate  deponca ,  non  debet  a  Rotario 
intetponi  nih  ^peciaii  pattium  cun(cn(U 
.  «did(og8Co«cap.i5.daa£i.nu*i.pag.}6i« 
.  &  num.tS.p  167, 

CJaufula  dcpolitaiiaiure  vahda  eft,  ficpraxj 

•  lecipicot  i  vc  odiofa  tarocn  ftiidc  accipi 
:  dcl>ec4raiB.i*p.)tfi. 

Concra  eam  non  auditar  pars  1ae(tooeill 
enoimiisimam  allcgans  ,aut  aliam  con- 

:  tradus  nulUtatem  dc  qua  (ctiptura  ipfa 
non  conftet«naai«f .d^|tfa.  &  Aqoenci* 
Minoc  cdlicaci^aii  aosilioaadjnit*  ilud. 
num.4* 

ClanfuU  dcpontaria  ttanlit  in  hattedcs*  Li* 
fttioKac  infiliok  opi  ie  to  l^ttou  con« 
traftu  patccoolaftiai  edc  ptbpooic*  aaflk 
f.p>}64. 

Claaroladepofitana  n6n  obhg^t  in  exectt- 
doiieibicciKte«nifi  alitcrconucncomfib 
num.tf.d.p.  ^^4«0eclaravt  ibid. 

CUafithi  depofitaria  paupecem  deponere 
lloovaIeBwoooaftringit.nu.7.&  faquenh 

••4.pi)tf4(eefe<|.- 

Ifem,  non  obHgar  qnandois  in  cnius  fauo- 
lemadicdhniic,  condiiioncm  poft  con- 
traAammotauitindeterius,  ni(t  idonea 
abcoprxflita  cautionc.num.9  p  j66. 

Cl'arula  dcpofK.nia  fpcciali  Rcgio  rcfcripro 
nun  opeiaiur  vlcta  teccpcum  ab  eo  qui 
.  ieillid)ftrlnajc.nam*ti.&ieq.p}67.  . 

Bt  lubcc  locum  Rcgium  rercripiato  clail« 
fak  depoiicads  oiodificMiaaai  lOciaai 


cciaai  iiDdca  cotuiahaaciOoni«i|*p.969« 

QUufula^quhd  in  perjona  aliciiius  ojju 
aaih  pan  citah pofiu 


Claufula  ptocutatori)  mandari  in  peilb 
ahcuiuspublici  officialis  conftituti  «juan* 
do'vaieac  in  ptiuata  iciiptura,  dc  iute 
Regid  LaiitaaoiclatiCa.noia.  1  p.  $61* 
&feq. 

Etan  talis  claufula  adicAa  contraiflui  find 
faiptls  celebraco  valcaC|num.  1.^.569. 

Chafnla»  qo6d  dcbicoc  citetorin  perfimi 
alicaios  poblici  offidalis ,  aut  qoi  ilUot 
munete  rongatat,aoiuic  valcat«aanu)«p* 
^epM  lirq* 

Ec  cal^  daofola  debttoie  nortoo  te  ince* 
gta,  inbaoedrs  illias  ooo  ctaofitt  ondit 

Qlaufula^quoJ petur  par^ 
mramtnto^ 

Claufula ,  quo  ^  vniusex  contrahenribur  i'a«- 
lamcnco  Uctut  pio  hquidatione  leruoi 
fgper  quibus  coitcia^os  gentor»  validll 

<  eft.Claur.|.num.i.&t.  p.)7i.  &  fcq.  Et« 
fi  pars  inique  iurct ,  recurritur  ad  arbittift 
boni  viu.nun3.).p.}7a.&  (eq.  Etaduerfns 

.  .dcdacadoDcni  toiataai  •odkiidotcil  il* 
lercoomdaai  pcobaiB  lncemicdi.onnii' 

.Ncc  vaietconuetuio  in  concraiiuni.dt  num« 

4*veriicuLC^odaded. 
Cuqtula ,  quod  ftctur  iuramento  vnius  ex 
*  contcahcnubus.non  obligatruperucnientC 

noua  furpidonis  caufa  in  pcrfona  illius. 

onm.f  .d.p«)7^.  Etqualis  ciTe  debeatitt^ 

picionis  caufa.ibid.&p.feq. 
ClauiuU,qu6d  ftctur  iuramtnco  vnius  etc 

contrahemibnsinis  motiator  anteqwiai 

iacec»id  bcicdes  illius  non  ttaniic ,  quaa« 

uis  harredum  mencio  jn  conCtafta  fii^ 

fuillcc.num.^*  p.^74« 

Qlaufula  ,  quod  priuatA  contrakm^ 
tim  Jcriptnra  inter  iffos  PakatVt 
puhHca» 

CUttlulai  ^o^dpinMCa  Cooifabcmiaffl*  lac 

ilcctiM 
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•ketias  (bipaBt  intet  ^fos  im  ptobe^ 
Vt  publica  j  an  Taleac,  clauf.^.  nam,  i.pj 
37f  .Rerolutio  »  nam*7.8.&  p.p.  379«  U 
feqaenti. 

^  (^Uujuiadenfmntiationefirk 

^v  .  Claufulade  rcnuntiacione  fori  iate  ordina- 
no ,  aat  priuilcgif  ctttA  conpeienm « Bce~ 

quens,  &  vaiida  cft.  clauCf.  num.l«&  1. 
pag.581.  &  fcq.  Et  quid  de  iurc  Rcgio 
Luiicano  d.nura  J.vcxiicaU>2ua)D  foluuo' 
nem,p.}Sj. 

QUttfuk  cmftitutk 

Clauiuia  conftiiati  frequcns,  Bc  vtilis  eit 
Pcc  illam  cransfectar  m  conilicuurionx 
poflefiio,  qoam  habec  coqflitiKntttt; 

Dolii  habebat,  nntla  transfifi  nir.cIaaf!iL 
io.num.i.pag.j3i.&ftq. 

Claufula  conlUtuti  poflelsio  fiAo  roodo 
nnisfennrj4edpoffeiiiioipra  vcraeft,  9c 
cinfdrm  effc£tas,  cuiuscft  polfcfsio,  quae 
per  a<^u  m  verum  &  cotponam  acqaicicai; 
nam.2.p.33a« 

Ec  conftitacnte  expaUp  compedc  conftin* 
catio  intcrdidtum  recupcrandaepollcfiio!* 
niSiClauful.i  i.num.^.in  fin.p.^^tf» 

Claurula  conAituci  titulo  iiiuaiido  «disda 
non  cransfennc  poilefiio.  «I.  cluiiaJ.  lo* 
num. 3.^.4;!. 

Claurula  conlbtuti  collata  in  tempus  poft 
mortcm  conftitue^tis  non  cransfertac 
poiTcGio.num.^.p.^)). 

Idcm  (1  conilitucumfiaciub  conditionr,quji 
pod  cotlicueotts  moccem  tmpleacur.lbid. 
num.$. 

ilmpliacar»ncon(lituto  collaco  in  tempat 

poft  mortem  conftitiicmis  pofTcfsio  non 
cransfciatuc,qaanuis  adijciatur  claufiilai 
Ixnnncfnittnetkni»  num.6.d.p  433.  & 
fcqucnti. 

Claufiilx  coMftituti  cfFc^fius  tranflat»  per 
cani  poflcfsionis ,  non  cxtinguicar  moc- 

te  conftitaencn.nam.7'P'434. 

bem  non  cxtinguitur  conftitutati)  morte» 
icdpoftefsto  virriirc  cI.ii]ruLT  rcanllacam 
hctcdcs  illius  tranfit.lbid.num  8. 

•Oaniitia  eonftltatt  fwflefiio  abieoti  non* 
quxritur  antc  ratihabitionem  iHiiis.iuuiu 
9.d*p.4}4.&  nnm.ifeqaenti.p.4}f . 


QiaufkUyfujfruciHsnfiriuififut*  ^ 

Ghaiab  vliiifiadbis  tdtnMithia  pofleiUo 
^fiad  tiaosftrcnr.  ctaafirit  ii.  mtin.  u 


pag43<J. 

Ciaufula  vfusfiudus  reieruatiaa  cioilis  ibia 
poflefsio  cransfevtari  8e  naramns  penct 

vfumfruftuatium  rrndct-lbid.num.z. 
Claufula  vfusitudhis  rcferuaciua  cum  titulo 

babiU  dominium  iransfirrtar ,.  dtniiicicc 

ac  pcr  claurulamconftiiatimam.4.p.4)7a 
Claufula  vfushuiftusrctcntiiia  adicd^i  con' 

cradtui  inualidb  poflclsio  oon  nansfennc* 

num.f.p.437» 

QUt^uU^zto  manemc  pada 

Claaiuia,  rnt»  mantntt pMiic,  opeiatnr ,  vtab 
illoqai  venic  contraeonciaAam,  3cct- 
picalc,&  pxna  (imul  cxigi  pofsit,  ncc  no* 
uatio  fada  intelifgiiur.  dauf.  ia.*nuw.i* 
pag-4J9' 

Claaiula,  rtir»  mantnttfMd»  ,  appoiita  (cmel 
cantum  comittitur^niUadjiciaaicdauialay 

,  f«rtfi^««lisi.lbid.num»i. 

Ctanfilf ,  MHs  mmntt  fnffp,  motc  pai|^ao-* 
ncmance  licem  conceftiitamii6impedib 
nttro.).d.p.439.&  fcq. 
,  Claufala >  r4to  mantnttU&9i  operatacio  E- 
noiem  illius,qiii  wnatcoaciaAiim^ft 
non  in  6nocema]ccnai^nam«4.4L|ft.440» 

Qlau[uU  qubdfpecitlis  hypotl-cdi.ftm 
ebltgauo.^enerait  non  deroget^m^ . 
ecomrAp  . 

Cbuilila  i(b  opetatur ,  vt  creditor  primqi^, 
oniifla  re  rpcci.iliter  obligata  ,  in  alijs  gc- 
ncrali  obiigacione  compreheniis  po^ 
rioit.pne&cacar»  Claofid*!).  nnm»7.ae  %* 
pag«444« 

£t  quid  opcrcrur  cadem  claufuU ,  quarrnac 
ionat,quadgeucraiis  obligacio  nondc'. 
rogec  ipcciali,num.ij.p.44tf. 

QUufuU  de  proprij  iuris ,  ^  prmikr 
gtwumQnmiumrenuntUtimHm 

Claniahi  genctalis  piiaflcgionim  onmiani 
ad  iimilia  exprefiis  rca|Si^{itacClattlbl.f  4« 
na.a.pag«44^« 

Ciaafttlc 


Digitizedby  Google 


fndex  Vfrum. 


niiai*a.p.449. 
CUurnlx  omnes  io  fonffaftibat  defctot  ali- 

quid  opcrari>nani.4.p.4f  o. 
CUoiuU  geocnlis  dcternimatar  (ccundurB 

neocciD  coacrahenmwk  (ptcu  fignifiu- 

tioac  vetbonim  nuiD*tf.p<4fo* 
iMia  ad  hanc  claufuiam  ponikicona  vidain 
*  \cib. RenHiUMtia* 

Clratiik  ,MMi  mtlitn  HuA  teftamcncis 
lupplec  citulHin  lollittitkMiit  in  leg^iaa 
libcroru(n»&cl«ifiil«codicilhti«9ttipal- 

lcc.Ciaurul.i5  num.i  pag.^^u» 
Opciacur ,  v(  qwecclidti  iunt,iure  infticutio- 
oi»  cenfeaorai  leliAa  li  alio  roodo  ina- 
cilia  mancuob  Ibid.  vciiical.  Ec  ope* 
latuc. 

ClaulubK  b  ceftamentis  faip'«  per  nou- 
ilum,  in  dubioez  meoteicAaioiis  icsipat 
cenfcntiu.IbiJ. 

CLufuU^tMj»  iiir/i«fi»«ii»,  contra^i adie« 
^.fiicit  enm  wldie  in  vim  vaHdioiiicon- 
tradui ,  VC  c&m  doiMtioni  adiicitur,  dc 

-'  donancnc  ioter  vioos  ioteUigpcuc*  Ibid* 
nunua* 

Qaarula  iflil  iA  itacogitata  noo  poctigicai* 
Ibid. 

In  iudicijs  opcratur ,  vt  iHa  vidc atur  aAio 
intcmata  (}U«  vtiiioi  iit  a^eoti  >  quando 
,  Mle  adceciam  peceodi  cAuiite'.  8c  adio- 
'  nem  le  noo  seltimtit.Ibidi 

Item  ,  circinoo  cxprc(C  non  6'peratur ,  niCi 
di&io  copulatitu  addacucd.  num.  i.  vct- 
ficoLConaenit  p.4''i«  NcclibcUi  inepd- 
cudincm  tolltt.lbid. 

Claufula  ifta  formz  dckdum  non  fiipplec, 
fed  manccinaoii,(icut  &  a^s  ipie  cui 
adi)ciiac,  cibn  pecui  in  fiwaa.  numt 

QUrkuu 

Cleciais  fubftitucrc  potcfl  proCuratorcffl 
/acolcate  ad  rd  iili  comiifa  >  non  camen 
rub(lito(<redtlM!««4  aceofidoiiero  ciimi* 
nalc  m  .Cap«4'  num»  i  ^.pag.vS. 

Clcrici  in  fact  rs  conftituii  irgtilariter  aduo- 
caodi  munus  m  fo>  o  beculaci  cxctccte  noa 
-  po0aiit.ttum.avp«ioo. 

Voflantqaando  egcfUte  tabotant  ncc  har 
benc  abuKictVwle  «UMui*ibid*naaW 


ic(]oenii* 

ClciiciioKlz  alicuius  ,«occaic  munus 
(limcrc  prohibcniuf.  Nec  rcftatoribut  id 
illu  iniungcic  ,  iiccc  nuntci*  ^t.  pig* 
161. 

Clciuus  eccUiiaflico  iocici  non  fuo,  cmifTo 
propiiu  (ubdcrc  lc  nct]uu,niri  dc  cpiUi  pi 
lui  coofenlo  ,  auc  lationc  conitadus  alibi 
crlclwaii.  Clauff.0u.t3  p.)()o*£c vid.nu* 

In  itVducm  vrio  laicum  ncr  <1c  cpifcopi  fui 
confcniu  pctdl  dciicus  Curiic niuc.  IbiU. 
&  nu.l7.  p.3f>3* 
Clctiiurum  cxcmptio  k  iiiiJfdidione  fxctt- 
.  culari .  ^  iutc  ditiino  cft,  fccundiim  com- 
muntui,  d-uum.i}«  vciiiLuUEitc  auicm» 

f  CogiNUio  ipiritualis  in  raciofcr.frcr  pro' 
coiaturem  conirahi  oc«|UU^  Cvaucnicnc. 
|i.nnio*p.a7{. 

CoileeU  iabioraro «  piftoram,df  luniliama 
iutti  n  ifiotis  m  n  vtunrur  f  t  cvntratJii- 
bus  luis  nooubligant  cos  de  collcgio  qui 
noh  conf&niintulis.  Cap.S*oum  ».pag. 
179. 

Colohus  iore  rctctitionis  pro  cJtpcnfis  fru" 
Auum  caufa  fadis  aducc^us  emptorem 
vti  ncquir ,  quando  ciaicen^odi  fiodnf 
pcitincntadempcotcffl*  Djfli»eoi*f.iin» 
\C  p.jf  S.  &fcquenti. 

Coromodaium  icpcti  ncquic  antc  £nicum 
temput ,  9c  vfiim  in  qoem  6Anm'  cA» 
Difflrcnt.4.nu.io.p.^^<i> 

CompiomiUum  non  tranii^  in  arbitit  hacre- 
dcs.  Cooucoient.  j.  Dum.  iS.  pag.  xjf* 


Conduio* 

Condirio  molieti  imaoAa ,  «pia  Wiratmao 

ritajis  concordia  &  rrucrentia  ,  contra 
boQOsmorcs  ccn(ctuc,2CDou  valec.  Cap» 
7.nu*4).pag.i63. 
Conditio  Luipis,  aot  impolsibilis  vitiat  con* 
cradum  -,  in  rcftamcntis  reijcitnr  difpofi- 
cionc  puca  laanciice.  Conuenieoit^*  nu-  * 
paifetKt 

Goomao  coipis  •  am  impofsibilis  c  matri- 

nionij  contra£lu  tolhiur  ,  nifi  talis  (ic 
ouae  lilius  iubftaociam  laedac  ouuici  >  • 
ibid> 

tConditionalis  c6tradus  fpcs  tran^riiittiti  c 
nd  luBxedei»ii:cos  in  vltiiiuu&  voinncaiuro 
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rclidis.Conueo.f.nu.i  p*it|. 
Etquid  in  pot«AiiiM  couca Aos  condltto* 
ne^an  crtfifinilsibilis  fic  ad  hztciics.  num. 

t»  pag.  it6.  cum  fequentib.  Rcfolurio 
ponitut  nuoicc*  7*  pag.  xiy,  &  nuakct. 

'Con-ido  poteftatiua  dictnir  IBt  quc  pcn- 
<:icc  si  U€to  ,  &  votuntate  illius ,  cuirob 
illa  piomu  cituc.  num.  3  .p.  x  1 7 . 

CotMo*  fi  u^^Mi  Mftaiderit ,  defidt  mO' 
liellte  ilio  in  cuius  perlbha  fctibicur ,  ncc 
pcr  hxredes  iKius impkti potcil.  Ibid«Tec> 
Ac.Notandura. 

C«BdltiopotrftMiut»attafiiADm  rolfimodb 
tefpicir  pro  implcm.nto  ,  alia  etiam  pcr- 
fonaro  (acientis,&  in  priotecaiuimplcii 
poteft  peralium.nam.4.p.ftx8» 

Conditio  cxmcnte  difponcntispcraeqaipoL 
leni  impleri  poceit  ,&  iit.  in  fotma  fpe- 
cifica  implert  dicitur.nttm*f  •  d.p*  2x8* 
&req. 

GMiiiopoteflatiaa  in  qua  non  QMm  6* 

dum,  (cdetiam  facicncis  perfona  atccndi- 
(ur,pec  alium  implca  nonpotcft.  num.^. 
p.a»9. 

Coorditio  h«c  fiptam^  lc  hzc,/  volum^  va' 
lent  in  perfoiia  crcdituris,  (cd  ad  hzredes 
iliiustranfmiteibilcs  non  iunc.  num  9.  & 
lo.p*i)o. 

CoodidoiJ?iii^Mfifi«iif  ^ri>''<rf,  nec  de  cte- 
ditoris  mandato  implcri  per  aiium  poteft» 
Uixwto, Jifet$er$f^  r«/Nira, perprocuiato- 
icm,pcr  epiAolam.fc  nnntiom  implcd 
poirant.nu.i  i  •p.S)Ale  leitOeclaift  nttO, 
14. p  2? i. 

CoDdKioncs  hxtfiveluerot  SCjJipetiere,  in  quo 

4ltfietant^ttm.ii.p.a)S*  . 
Conditio,  /^rierv.etiam  per  exttaiudicialem 

poftularioiicm  implcBir«Ibid  Tetficnl.Pc- 

cete  aucem* 
Cfladiciopoceftadaainconcta^^bus,  quan* 

docun^  ndimfilfii  potcft*  oara*i)*d« 

p*a}i* 

Ec  qnid  in  vlcimiiTolniKttibflS. 

Cuiditio,  fi  ptritn»,  an  a  ctediCDce  impleri 
polsit  poft  mortcra  debitoris  petendo  ab 
illiui  hxicdibus*  d.num*  ij*  pa^.  »31.  Sc 
Ua, 

Conmio  ifta  ,  QuiMum  ai^iterit  ,  fem' 
pronium  tihi  ithtre  rdtienAut  tum  t&t  fi- 
Sii  ,  &  (omputstit  f  cum  fempronio  ip' 
fo  tmpleri  odwr  ,  non  cum  lueredi> 
bus  iUioi.  nani*  il,  vccficol^  PaHniccca- 


dum,p.2jf. 
Uem  in  condttiocie  ne  concepta  ,  aim- 
^■fd  (onftiimt ,  fmpronium  tdn  dthere  d« 
n um.iS.  vcifico^  Tciti6,  &  vitim^ ,  pag* 

2}6. 

Contiitionis  implcmentum  in  concca^Nboi 
ICClotiahiturad  tempu^  celebiationis  eo- 
rum.  Conncik  7.  num»  i.  p«^  »46;  $c 
icq. 

Secns  in  Ttcimis  vohratatibns  ,  in  qnibnc 

conditio  exiftcns  non  retrc/tr.«hitut.  Ibid. 
veiiicul.  In  quo  cciam.  £t  rationem  dif* 
fi^rentix  iftius  intcr  coniradus  ,  &  vld* 
mas  volonciies*  vid.  immcr*  s.  p«f« 
»47« 

Condirio  cxiAcns  setroriahitur  ctiam  in  di- 
fttadibus ,  8c  libnarorijs  padhs«  num.  4. 
p.i^S, 

Condicio  in  cnnr:a<aibu?  exifleni retrotrahi- 
rur  quoad  cummodj,  aut  incommodi  kc» 
qutfidoncm  &Kle  proucnienc&  }  non  Vo' 
t6  •noaddominiuni.ancvaliditacemcoii* 
traCTus.nu.f  .d.p.z^S. 

Conditio  putcitaciua  cuntiai^us  ad  tcm* 
ptts  ceieDtacionii  dlius  non  icctociahicais, 
nura.  6.  y  9c  t»  pag.  s^l»  doab. 
quentlb. 

Conditio  in  contra&ibus  non  tetrotcahi* 
inr ,  fi  cempoce  qno  ciMic  *  cuieiulini 

habile  ad  contrahendam  oblfgiriqacM 

non  rcperturnu.  9.^.150. 
Conditio  conttadus  pro  impleta  habemr, 
quotics  pcr  eum  contralianem,camqao 
dcbet  adimpleri,  ftac  ,quominus  implca- 
tur.  Diflfeieoi*  a.  num.  S.  pag.  iSa  & 
ieq* 

Comucio  conctadui  adieifta  quandia  fe^ 
der  ,  oitum  obligarionis  impcdit. 
vetiicNec  ctiam,paga8f« 


'  locauonis  tempore  durante  cx- 
pelli  potcft  a  nngiilari  rticcefforc.  Dif- 
iercni.  f .  numcc.  19.  pag.  354.  Liroiu- 
cnr  in  condndh>te  ad  toogaa  Cf  mpo*. 
Et  in  illo  coi  res  locata  opp^^Miacii 
fuit.  Ibid.  vetficul.  Quam  reguUm.  Et 
ad  hypochecz  cafum,  vid.num.icq  pag. 

Caodtt<tof  cccedcfe  ponft  &  ic  £bi  lo- 

cat^ 
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cfUyfiognlan  fiicceflore  (upciueniente^ 
tU»iiittico.mnnti I.  d.p.  3 f r .  Et  qnid  de 
ioK  Regio  Lnfinno  nro  ad  hunc  quam 
t<l  prxoedeMcm  aUum.  Ibi4<  &  nam« 
fcq* 

CondoAor  apnlfin  &  fingpiUri  fucceflbre 

priorem  dotninom  pro  intercirc  fuo  po- 
'  teft  coniMoiie*  didL  diffeieDC*  f .  num. 
11. 

CoadnAor  ennoorom  ifdimnm  cuiindkii 

aMthoriiaic  funt  tAA'\(k\  pro  executione 
feniemix.an  ab  cmpturc  rei  punea  (upcr 
nenientcczpcliipouitiibid^num.lcq. 
Confetsio  (acramentalls  pcf  «lium  aJcetiu* 
n  o  m  i  ne  iieti  ne^uic^  Connea  1  i<ntt«9«in 
fin.p.S75. 

^orfraternitates,  . 

CoD'iaiecnintef,8c  focietacesnationum  alj- 
qoanim  fingularrs  pcrfbnas  non  conf^* 

Cienrcs  contrnftibus  iilarum  ,  obligarc 
'  aliis  non  poiTunc*  cap.t.nam.u«adtia. 
pi^i«o. 

■  ContracemicacumbonaqnafblennitateaUe- 
nari  dcbcant,Cap.9.nnm. 18.^.198 

£c  quid  ciica  hoc  de  iuie  Rcgio  La&uBOp 
imd.nnm«ifk 

Confiicefninds  Saoac  Miiericocdic  VlyC 
(tponen^  laudabile  inftitucum  in  leilin 
alienanoncnu  ra  .a  abd.pa9S* 

Confinibt  alicnina  len  ancboricai  ci^m  le- 
quirituiad  alteiint  adum  folennizandu, 
dcbet  interuenire  iti  ipfo  adu.vcl  fta* 
cim  po(l.Cap.a.iuuQ.f  I.  p.f  j.&  c»p»^ 
■nm.i.p.io^ 

Qonjuetnd»» 

ConruemdoRegn{,qaamalict  finc  mariri 
confcBru  contia^us  getccc  piohibctnr  , 
fiocmbiltt  eft  cenfenda,  quanuis  iic  cor- 
reaoria  iuris  ftmimnnie.  Cap.  7.  nn<  yr. 
pag-l6o.&req. 

ConiufCudinc  cemitci  non  poteft  (biennicaa 
a&crit  Gaooaibwieqmlinidalienario- 
nem  terom  tcddk.  Cap.  ^.nnm.  i)« 
p.l9tf* 

Cooiaetndo  intcrprctatut  omnes  bumanoa 
aftof  io  ambigua  diipofitioaciOtfWgi.1» 


(^(mtrafittsmgenen» 

Contiadtusii  lurlfccnrultts  dcfinirur  ,vrfit 
vltru  vtroqnc  ubligacio.Intt.nu.i.pag.i  Ec 
imclligitur  de  fttiAa  definicboe  Concno 
dlus.num.  3.^.4. 
Contradusin  iiiic  af  pcllantur  cti.-^m  con- 
ucniionci  lila;,  iv.  c^uibus  ex  vna  (Jncum 
paitcptoducicacobligacio.  d.DU*u  vei(ie« 
Prsdida  Ycr6i  Declara  tt  mi*y9e  4.pag. 
4.&J. 

£t  quid  in  (brati$.d.nn.t.fnncal.Quar^.p«i. 

St  nu.4.  p.f . 
•Et  p.i<fta  libcratoria  ctiam  appeliartur  con- 
tradusiato  (umpto  vocabulo,  &  iinpro'' 
pfi&di£Unam«  t.  verficul.  Pracdimm» 
p*a» 

Conira&us  quipnor  ctittcric  in  hominum 
commcrcio.  Init.num.^.^.  &  7.  pag6i& 
duabticqucntib. 
Contrad^us  cclebt  are,po(Tuni  omnes  quibny 
id  fpccialitcr  prchibiium  non  rcpcricuc. 
Cap.i.nu.i.p.io. 
ContraAns  aKqnando  er  vno  lcRre  chndi^ 
cat^  &  in  qnibni  id  eneniac»  Cap.4.au^. 

Cantradus  cum  furioro,pupillo,infanie,auc 
mpnacbo  geftns  nec  ilW  obl^t ,  nec  aP 
tctum  illts.nu.).d.p.9}- 
Contradus  minoris>ctiam  Ct  popillus  (it  doli 
capaz,iuiamcnto  coniirmatur.  Cap«6.nut 
it.vetncAtqae  in,p.i9  f  • 
ContraAus  in  infltiimento  cctebrarut  vitia* 
tut  ptopccr  omiisionem  tenporis  ceJe* 
biationis  illius ,  fecmiddm  Commnnem^ 
ConucN.i.num.S».  p.2i6.  Etquiddeiaio 
Rcgio  LufiunOyibid.nn.io.  Concraiioro 
vid.na.xi.p*ai7* 
Gmnadbia  mterpNcatb  ilb  inmeoda  po- 
li^  cftyqua  nagw  ato  vakacbd.iMim.i  u 
p.ii7. 

Contta^us  ininftramento  celcbtacus,  nen 
dcfigDMoloflO  ia  qao  gecitnr » irtjmtnka«i 
nec,  jecunditm  Communcm.  nu.u.dpag. 
117.  Et  anvalcat  confuetudo  In  conrra- 
rium.nu.i}<ibid.&  p.icq.  Et  vid.nu.15.4c 

Coocca6tas  non  vitiarur  proprcr  omirsionem 
loci  in  quo  inftrumcntom  dc  iUogClicur. 
na.i4-  &c  if  .d.p.iiS.- 
GoQtiadnt  in  rcrtpcura  priuata  cclcbtatus '^i' 
ad  KmpowA  loco,valct.n|l.l<.d.p.  X 1 S. 

■     R.r  »        •'  Coa-« 
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CoBtraftniin  teftatnentis ,  U  codicillis  ceie- 
bnri  poffunc ;  6t  ftabiles  matieDC  emm 
rcaocato,feu  quoquu  modo  irrito  tcda- 
mento.  CoDUca«i,num*i  p*iio.Declara- 
tur  nHm<3. 

ConcraAns  in  tefhmcnto  celcbratt»  qooC 
tcftibus  probari  pofsit.rlum  i.ibid. 

Conttadus  confaetudini ,  U  (lacuto  loci  in 
^do  cdcbitantur ,  (tibijciuatui  quoad  («• 
knohiiet  ftatato  ieqiiifitas,0e  licis  dc 
cifioncm  ,  quanuis  contrahcntcs  forcnfcs 
(int » &  lis  (upetillia  alio  in  loco  agitctur* 
Conoen  s«iliiiiiit«p.ftli.^Limiti  in  con* 
tcadn  docalf*Ibidmam.ieq* 

Contra(%us  in  ambigua  contrahcHttam  Vo" 
iuniatc  intcrprctationcm  acciptttnt  ez 
lod  conliietiiaine  in  qao  tielebnntar*- 
num*)»p«aift-  Et  priua  attcnditur  ipfbrum 
contcahenriam  Vlus » 6c  cotliuetada  Ibid* 
vetiiCol.Huic  tameo. 

ContnAnidetetaipi.  rat  in  tntpem  tnr 
fam  cclcbraci  non  valcni*  Connen«io»nn. 
I.&  2.p.t64. 
Conciat^s  nemaleficiomiiat ,  ipfo  iareva- 

.  Jet ,  fcd  cxcepcionis  ope  initatnr»  nib& 
p.i67.  Et  iblnQmies  co  ccpeiiinci  nnnii 
7«p.a68. 

CoRcrato  omnesper  procnnuoKn  cile» 
brari  po(tunt.CoQaen*i  i.nam.i.p.»tf9. 

Conttadus  a  pcocnracore  celebracns  pod 
rettocacionem  mandaci  non  notam  iiiij 
tmC  ci  eom  qno  eoiltiahiC)  valet.GoDncna 
.ibonm.4.p.i7(*  Umitanvin  ttactinioo^ 
contra<%u.  Ibid. 

Cooctadus  alij  ad  acqnireodam  dominiom 
^btdBomjuit  viilerancinneniiidQad  Tint 

.  iJioiiDiftetcnt»5AnnitS*p.f45« 

mmth 

Contra^bis  quidam  nominaci  (unt,quidam 
.  iiinoininati.Eccur  ita,Difterenc.a.nu.i.fle 
2.pag.i77*&fcq-  £rin  mnliii  dtfeianb 
remifsiue  nuixL^.ibidi 
Contia^us  nomtQati  adionem  producunc 
ckt|>^o  confenio  qoo  petfidnntar ;  inno- 
minati  ez  tci  tradirione  ^  ant  h6d  im- 
nlementa  nam'4.&  f.p.  xj%,  &  icq^ 
'Idqo^  eilHn  Amiifido  iisb  imni.74 
p.zSo. 

Coniwdnm  inmmiinnnmqBlcK  pcRclni 


implcuii,  antealietius  parris  iraplcmen- 
cnm )  patniiete  liberc  potcft ,  &  icpccen 
quod  dedic*  num.  8.  vctlicuL  In  contia' 
rium  ,p.  a8  i.&oum.iu  vcrficol*  Nec  ob* 
aat,p  284.  • 
fitan  rci  confignatio  ,  feu  dcpoCtio  in  iu- 
dicio  ab  vno  fa^a  ,  alccri  pzniccndi  fa« 
cultatem  adinMt*  d.  jium.  8«p.  a8o.  9c 
leqnencib* 

Contra^s  inAominaci  refpe^Uni  cn  iMni" 

ralctti  producanc  obligacionem  ante  tm-* 

plcmcntum,  num.^.p.  i8a.&  requeQdb. 

Affirmatiui  lelobicnr  imn.  il.  ^«184.  & 

lequcrtti.Dcclaratilr  nam*it.p  187. 
Contraftibus  innominatis  cur  obligatlo « 

&adlioantc  iroplcmcntum  fueiit  denc* 

gata,tMm.lo*p.iS).  leq* 
Cencradbis  innominaci  pamitendt  lacolta- 

ccm  admittunt  cciaro  in  foco  cnlnue*  nn* 

ia.&  (cq.p.a85  &  fcq. 
Ec  an  cciam  ioramemo  cdhibiin  fiooncn^ 

cionibus  innominarilipmiitcniig  ioqitfi^ 

num.i6.p.i88« 
Contradut  innominati  quidbm  nec  a  cd 

cndiiionc  nomcn  Inrcipiant  ,nec  mta- 

ram  nominarommi  Inalijicontnu  nom» 

i7.d.p.z88. 
Ctmcndiu  tnnominati  in  quo  contteniint 

ami  nominitii  qnonnn  obl^iiionci  w 

contrahuntur,num.  21 .  p .  ipo. 
Contratftus  omnes,cam  nominacii  quamin* 

nominiti  confenlnfinnt  ftcclelnScar. 

Concradhu  innominati  in  publica  (criprara 
raro  hcxilic  conficionmt  piepcer  fubicAi 
'  k  nocaiijs  (lipulaiioiiem  iblentinm  no* 
roine.num.a4«d.p.  191. 

Ec  ulis  (lipalatio  opcr3cur,vc  eciam  tntel 
pczfentes  contiaaus  roaneac  nomioacuaa 
nnni.»f.verfie*Oeceiikni,p.i9t* 

Concradbu  in  dnbio  innorainatus  potiib 
cenfetar,  qaam  nominatus*  nam»  s6«  64, 

•    *  •  '  . 

QontrSm  horu  ficieiy  <st  fitlB^' 

ContradbsaIij(unt  bonc  fideiialij  ftriOi 
iatis*  Diftercnc.}.  num.1pag.a95. 

GontnnShis  cum  principe  cclebiaci ,  qtian- 
nii  finc  ftridi  t|ttii ,  bome  fidd  con* 
tnAni  fltmrciii  fiilGipiiint»  iiiun  cum 

non 
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Concndhis  flridi  iuris  intec  niercaf ores  ce- 
lcbrati ,  bonxfidci  contra^lusno  ccnfrn- 
lur  j  &  li  fx  bono  &  cquo  cicbeanc  iu<ii- 
C4ri*d.iiiifi«veificol  De  ilb,p.i96. 
-ConcnAqinoUi»  aim  <lolo  celcbnui  debec, 
.  io4««MHbi|tMQiieiiKboiMifi(le«*nam.*. 

Codtta^sboiUB  fideicor  alij  apjpellenittr, 
«Ijj  ftri^  iorii  y  ibi4>  vetficnl*  Ec  qui' 

dcm. 

Coocu^uum  dilbn(%o  incer  contiaAus  bo- 
WB  fideii  U  llri^  iiids ,  cor  iore  coiiAi- 
tttrst  DQok»!.).  fi(  4*ptg*»9^  U  <tmb.le' 

quencib. 

Concra^us  booc  Hdei  ,  &  ft(i£^i  iuris  in 
iMilris  diifirraoc  iacer  fe**nnin*fi  pag. 
198. 

ContraAusftricl;  iuris  cui  ilolm  caufam  tJe* 
<iic,relctnUi(ui  pct  a^ioncm  tie  doio,  vel 
perexceptionem4ia.6.p.i99« 

Co^tr^dlus  bonat  fidci  cui  do!iiJ  caufnm 
dcdit ,  manct  ipfb  iuic  nnllus  ctiamh  iu- 
nmcnto  firmacus  fit,  Idem  in  diftra(%u, 
ibid. 

Concracluum  bonx  fidc j,&  (Ifi^i  iuris  diffe- 
(Cntia  iurc  ciuiii  induda  ,  Pontificio  re- 
cepta  eft.  num.  lo.  pagk  $07.  £c  in  foro 
fldawnninislocam  uoec.  iiani*  »1«  pag» 
}oS« 

jCootraAibusbonx  fidei  veniunc  eciam  eade 
^a&osnec  adlum,  nec  cogicanim  efi,nec 
'  verifimile  cft)Cogicatum  fuii1e,quandoitt 
cxigic  bonafi(ie».aa.)i.Aleqaendb.p^ 
ji^.&ie^ 

(|ttidinfi>iitft^WMi»lhi£Biwi>»ibid.fc 

C9ntr4£lus  ^atmtijCf*  onerofi» 

■Ctatradus  natura  (bft  slQ  gncaiti  ibnc.  ' 
onerofi.  Htpadbim  contra  nataram  con- 
tra&us  ilii  appoficum ,  vel  non  vaicc,vel 
cnnnafins  ipfe ,  ^reco  noniiae  k  eoncn- 
liemibaseipieffi)»eliai  cgite.Diiiecco(; 
4.nu  i.pag.4jo. 

Concrai^us  coius  npmen  contrahentes  ex* 
pcdleranrt  oelebci{tnB  incec  eoe  iadiacar» 
ptteiedieAamilli  coiineniboa.9. 

Coormdusa  contrabentibusezpie^nii  cuins 
fiMmcie  elij  noa  coaneoic^illi  rcpug' 
iwrpe^him  eldeni  odieABifii  noncflttjfit 


in  alium,  ied  veler  reieAo  padoi^um.u 
P»gM7. 

Contia<^ttii  tn  dijbio  ,  fprcto  nomihe  a 
concraiicncibus  cxprciiu,  is  ccniciur  ce.» 
lebrarac, coios  /uraoncjo  coipuenic.pa<» 
ftan  iUiinianAHm*  nam*i5.pag.})7« 

&rcq. 

Contradtus  oncroij ,  titmicres  funt,  quam 

gracaiit.num  14.0.3)8«         .  - 
CoDtra(ftat  onero&  gelU-in  fiaodem  credi-  ' 

rorom  non  rcuocantur ,  nifi  vtiiufque 
cootrahcntis  «Juiu  intcrucntcntc.  SccuS 

io  locratittit  iiaa|.a}.&/eq.p.3^i.^ 
Ic^aeori* 

Qfeditor. 

Ctediror  primot  genera>em  in  bonis  ddii* 
totis  habens  liypothccam  pra-ferrur  <e- 
.  curulo  etiam  in  quxiKjs  ^aiX  obiigacio* 
nem  vtrio(quew(»p.  i.num.9.pag.if . 

Et  quid  in  pctiunis  tacito  pignore  ptiuile^. 
gytis,ibid.&  num.lirqucnu. 

Cieditot  (bb  condicione  alicnata  interim 
in  fiattdenipfins,  condirionepofieafij* 
iilcnte  reaocaie  poieft*  cap.  7*  onm.  4^ 
pag.KSi. 

Oedicoc.iadic^^centiam  pio  4  latam 
pfopdft  anciioritate  exequi  non  potctt( 
nec  paflnm  defaoc  vaiec.Claar.<.nnm.}« 
infiD.p.400* 

Ciedicorqttiex  pafli  conocntioiie  debico* 
lem  fiinm  ptoprm  aothoritare  capic  ,iaf 
credici  exhoc  non  amitcic.Cfaur  7.  num. 
4*p«40f  •  £c  in  quo  ptopcer  hoc  puniatuc 
d.ntni.4.infin. 

Crediror  debicorem  in  carcere  derennim« 
quinon  lubec  aiinnde,  vnde  alatur ,  dc  , 
bonisfiiis  aiere  del>cc,auc  h  cacceribus 
diniicri»id*  daoC^.  nanuf.  p.^of . 

Ebitoff  ex  conctaiftil  caniNe  cene* 
tar.,lblpiciOoiscaa&  pofteon- 

tradhim  emergente,vel  apparcn^ 
te>Conuen.<j.num.i  )-pag.  1 44« 
Debicocci  ceifauoencoio  diem?  vei  iSb  coo' 
^  jliaoiiey-eciiininalla  caula  fiipecttenieoce 
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tcDtrac  CIII6K  cotn  (MdnAofe.  Mc  pig- 
noreibid* 

Debttor  conueniri  potcft  in  loco  contraftuf 
G  in  illo  inucniatar»  Conucn.8.  inim*!. 
'  p.»5>«  limka  vt  ih  naner.  ieqiicnrib«& 

•  declaran  nani*i  i.pag.tf  6. 

I)cbitor  quanuis  in  luco  contratl^us  non 
inueniatur,  iicii  putcA  ,niilsiu  cx  primo 
decieto  in  poffelstoncm  bonorom  qwe 
in  illo  habet  j&ctiim  quf  alibi  habcr, 
fiinloco  contradus  booa  non  habei ,  d£ 
kiitccnuni.}.p*ijt' 

Debitor  ek  comtada  qoi  latiuc ,  Sc  citqiicer 
fcocculcat,  ad  locum  con  iaf^us  non  rft 
reroictendus » quanuis  in  iUu  bona  non 
liabear.nam«4-p-^55  lininin  ibi  invet- 
ncuKCainoo  obdzi, 

Dcbitot  ex  cctitra6tu  in  curia  cclcbrato, 
iecancium  lus  Rcgium  Luiitanum  con' 
oeDiri  in  poiiefl;eui  ibi  oon  Inuenianir. 

Ddbiior  conueniri  potcft  in  loco  domicilij 
fui  qaanuts  non  inacni^itu  in  ilio.  nura. 
14.  p.  »fS«Eciii  loo>  Dwetnc  or^is 
conoenili  poicll  fi  in  iflo  &  imiennN. 
Ibid. 

0ebicot  poft  conttai^um  decerioris  con" 
i.iiitionis  efieftas»iit  vcdefiigaiedihiaf 

lofpedu)  ,  fatifdare  comfMllitur.  clauf. 

l.num.9«veincul>H2crentencia,pag.56£, 
Dcbicoc  qui  promific  (oldeie  io  quocuaqae 

locO|COiMeniri  poceft^vbi  fiierit  inacamb 

claur.^.  nam-8  p.  ^Sit.Ec  quid  in  eo  qui 

Iirominc  conuenid  poile  in  quocunque 
oco ,  vidubid.  &  nnm*  lequenu.  Ec  de 
inieRegio  Liific«nise,nanwioAdaobnf 
iequeotib.p.)89.&  fcq. 
Ikbitor  quitcaoiiciis  i  aut  foccuico  vcnic  ad 
locum  vbi.  Moei«|miifibconaeairiibi 
IKM  pottftHUchafciL  5»inim«  it«  jn  fin. 

t)ebitorqni  in  ceico  aiiquo  loco  roluere, 
aoc  lelpondciepromifitinlccipcarapttbli- 
cijConucniri  porcftinilloecfiipjncMiiiiot* 
niatnr.dciaie  R^io  Luiicaoo.  nnm*  is« 

p.J^o«        .  .  '  , 

DeoitM  qns  noohabet  io  «le  vnde  Ibhniv 
■ecimieotCiemm  fuarum  idoneumcm- 

ptorcm,  vnam  crcdiiori  ofFcrre  poteft,  8c 
ille  accipcrc  tenetur,  indids  zftimatione 
prxmifTa  ClcoC7.noio*to«p.4io.Acoa« 
tK.p.fcquenti. 
Debicotttm  oominagcoccalitcif  At^cialitet. 


obligari  polloa|»CilMlC49.oMi.o.{»«44f. 

t  Dccuiiunu  vota,&  huaineatt  vniuetlicaCls 
numine  fa(^i,  iingulorum  petfbnasiltiino 
conleniicntcs  oon  hg^t*  cap.  ii.  nuro.  i{. 
p.iSo. 

Delidla fuos  rcncnt.iiuhores,  &  pro  deliifto 
altctius.Qulius  teoccut.  cap*  >■  nim.Stf. 
p.7t- 

Diclio. 

DidUoncs,M«fiff.&  (fM<Rdiff,omoera  cempo- 
tis  moram  excladont ,    km  fiorcotig 

funt.c.ip.fi.num.»  ^.pag.tj^. 
Di^io ,  Ex ,  dcnotac  iauJam  proximam  Qc 
immediatam..  Difiereiic*».  itu.f.verficoL; 
Pro  ()UO  ponderanda,p*»79« 
Dii^io,  qU4Huu, Sc dii^io,  dutem^  adaer^tiaar 
liint  ad  ca  quas  luot  eiuidem  geneti^ 
Diffeient»|.  000. 40.  ance  vexficnLte- 
ccreiI,p«)to« 


DominuSf<^  Vominium, 


Domini  perlona  ic  capadoi  attenditor  ad 

vsliditatem  corum  qux  a  (eruo  illlnt  gs- 
rumur.cap.j.nu  m.6.pag.  $6. 
Domlni  ex.iecDonim  nmm  ctMittaflibm 

non  obIigantur,nifi  ijsvti  cligant.  Ibf.  00« 
7.p.87.Fahit  inaliquibos  c^bus.^n  in 
num.fequeoti. 
Domin j  infeiiotet  in  ttirii  fiui  nec  gjnieRdi 
ftatuto  cx  caufa  res  priuatornm  ao&ne 
poflunc.  cap.  8  .n  u  m.T  9  .p.  1 8 1  • 
Domlni  inleiiores  laicis  fibi  fubdicis  con- 
lenliim  pneftate  neqoelmrad  proiogetM  • 
damccclcfiafticam  iuiifcHdlfonem  in  c  a- 
fisillorum.  Ciaur5.num.17.in  fin  p.)9|. 
Dooiiohimex  comn&u  nec  de  concrahcn* 
rium  voluntacc  transftrrur  abfqnc  cradi- 
cioncSecus  in  vlcimis  voluncatibus.  Bc 
in  iudicijsdiuifurijs.  Dij^rcnt.f .  num.  a. 
pag}4;.&  icq.  Ec  de CMtoiie difiNcnii« 
intcr  contradus.&  vkiaiac  voioDfaie».muv 
3.&4.p  346.&feq, 
Dojninium  tranlir  in  fideicommilijuum  abl- 
qoe  ttaditiooe  i  fimilicar  9c  qaafidoM- 
nium  quod  penes  ce(bci>tem  eac  Idem 
io  donatiooibat  caii&' 

p.347* 
Dominiam  ali  10  fiibllitdkfi 
coi  ces  eft  cradita,abrqae 
icamletacuc,  na«^}4S« 

Donunium 


Digltized  by  Google 


DoBiinittmex  (ok>conc»^uab(quc  c»di 
tione  ac^ttkjpr  flcclefije,  &  alippi|s  cau* 
fH.ciuicati,  pltocipi,  &  fifto  iUios.num.'  t- 
d.p.348. 

Dominiuuiex  donatiooe  a  principc  fa(^a 
^  .,)tmiilen9rin  donatitimn  ipftfie  fwdttio- 

nc.d.num.y.in  fin.p.345». 
^gJDiniam  tuastciiucin  piiuatum  cx  prin- 

c^l  contn^  ablque  ccaditione.  num. 

^4ipag  )49»Cc  niic  dc«»iKr«^id.in  ver* 

ficoKSecundum  quam. 
JDoimnium  ablq^c  qoua  ccadittone  cetrani^ 

fotm  in  V  nditofem  es  pado  legis  com- 
•  «ulToEi*,  atte<diciftiooi$  in  Jicm. nam.9. 

p  ;fo.  Dummodipcr  verbauircda  ciuf- 
.  ccmodi  pada  cooupiantur ,  lccundum 

Gommm)em.lhid*&  nam.i  t.in  fin.p.ff  I. 
£c<|aid  in  pa^al^  rc(ohuiuis.  num.io. 
,  cumrcqncntib.pag.350.acfc41uenob.VMl. 

num.14.5c.  if  .p.jf  A. 
Oominiumemptoiinon  ac^iiioirqiianuit 

ces  ilti  rtadacur.  antcquam  preciam iblua- 

rur,  nid  liabita  At  iides  de  illouiam.iOta(i 
■  finp.{f  t.Ec  vid.nam.ii. 
pcmiioium  vtile  fioia  emphyieaii ,  ant  fim- 

do  ip<o  iure  cum  ditcAo  conioltdafnr, 

quanuts  fine  traditione  non  cranlear  in 

emphyceutam,  aut  feudaurium.nuxQ.  1 64 

Dooeciottis  vibs  incet  ^ooisnei  fiuc  aoce 
xerum  dominitt  in—imi  Inib  nnni* 
pag'7« 

Donaiio  omnium  bonoium.vel  maioiil 
partit  eocnm  »  vel  cei  melioris  fada  a  pco» 
oigoetiam  ante  intcrdiAamilli  bonotum 
adminiftratiotwm,  iionvalct«cap<6.  num. 
3;.p.ia}^  Declaia  fc  ia  veific.  Ego  vec&, 
ilnd. 

IDonandi  ficultas  n6n  intelligatur  in  man-* 

dacogeactaii  concelTa,  quantumuis  plt- 
•4  nifiMn»cip«a4)afiia6.b  fiu.p.f  S* 
Dooatio  ominnm  boaoffain  ptdenttnra  9t 

fiituroram  nec  iaramento  vallan  valet* 

cap  I3.clauful.8.num.6.p.4i8. 
Pooatio  omoinro  bonoiom  pideotiitm  & 

fututonim  eedefi*  fitOi  vakc«anm.  9. 

p.410. 

Donatioommum  bonotom  prasientium.  & 
fiicntorum  aifn  .lefBraaiiooe  vfnsfiadoi 
'  yaiid«.eft.ctaiiCai«nnin*5«4c  6^  f.  ^7*86  ' 


(equenci. 

Dooator«minivm  lyonoram  prx(entitim 
'  'fiiturorum,viufr(i<ftu  Hbi  letenro  » lettiif  1 

potcrt  dcfundibiis  cutum  in  vitapcrcep- 
tiifiH  mortisccrapoie  extancibus.d.  nutn. 
«.p»4)8. 

Duri^  caufafifco  pr^rfcrttir ,  qu  ndo  vtraqntf 
obligatiueaJcm  die  conciadta  luir,  CSC^^c 
prioritate  non  conltat.  cap  1.  num.  ia« 
p.i(»» 

Dotalit  coiitr.Tc^ljs  inrelli;irur  cclebr.itns 
fecuudum  (lacutum  ioco  domicilij  matiiu 
cooa:o4*nam«s.p.iii.  - 

'  '  E.  . 

EBtij  cofittadnt-nonvaicr ,  nccceOa' 
mentomd>iieiatfo  tempore  coo' 
ditum.cap  g.nutn  ^i.p  i^tf. 

£biiasan,&  quaccnus  ccncacut  eX 
deliOoibi.^  verfic«Nec  cs  4tiiftot 

hcclefia. 

Eodefia  Kfci(b,aataniiollatoc^tnAo,(ni6> 

cnr  reddcrc  prctium  quo  locuplctior  fa< 
^cft  cap  ^.nnni.i).pag.ioo.  fct  qnando 
•  conttai^ias  cft  nuilus»  quipretiomdedii» 
i  in  eccle(i2  vtilitatem  vetiam  liiidft ,  pto- 

barc  dcbct. 

Idem.etfi  agatur  rciluutionis  auxilio  adaer<'' 
ibs  fieoefatitium  mutuum  .Ibid.num.1^4 

£cclcfia  ,  &  cinitas  in-  totec^oipamncnff  « 
;  &  pati  p30u  ambnlanr.  cap.  9«  nnm  .1.  p« 
l9o.In  muUis  camen  ditfctunt.num.^.  ver> 
ficnl*Nec  tiouiim,p  19 1. 

£cclefix  contra^s  pijdaMllobisgereteOtB' 
quitjfcd  dcbctintcrucnire  capitalnm,3nc 
maior  pars  illius,prxterquam  in  paruis.^ 
oux  pertioeiic  ad  v&m  <)uocidiaoam< 
ioidem.  ' 

Ecdcfia  non  tenetur  dc  muruo  iilius  nomi''  " 
ne  rccepto ,  niil  ptobetui  vctium  in  lilius 
vtiltiatetn»na.a.d«p.t9o<Et  vid.na«)«8£  4* 
p.  191. 

£ccienz  tes  vlrrn  tricnnium  locari  non  poi^ 
.fimt  ex  noua  i^auli  x.  conftiratione ,  ante 
eom  inpioteiaMosloeatipoMtint,'  ex' 
cepta  longi  cempoiii  locatioile*  nvauft 

E(  nec  valet  Ipcatto  platium  annorum , 
qnanuisin  infb:umentodicacur,qUodtoc 
fioc  iocationcijquod  triennia,  6e qn 6 J  de 
R  4  tiicaaitr 


Qigitized  by  Google 


niennib  in  tfienniaai  iciiMaa  locaiio 

cen&«cur.num8.p.i9j.  * 

Ecc!cfix  rcs  in  longum  tcm{nu  locaii  ne- 
4|acun(  ablque  iuicnniua*  aj  alicnau»- 
nem  Kqmnc«.nom»6»vR(icnl*In  lon- 

Eccklix  res  tmmoWilei  ^  &  ctiam  mobilts 
prctiofat ,  C\nc  caufa  &  rulcnniucc  •  iute 
leqa^u  aiienan  non  pofiiinr*  nain*^. 

p.19;. 

Bcqux  (blenniras ,  ac  qiix  caufa  intccuenire, 

neceife  fi«  adrei  ecclcitai  alienatioi>em,nu« 

10.&11  p.io4. 
Ecclefis  res  folita  emphyteuticari ,  finira 
'  cmphyteuli  emptiyteacicaiidenuo  poteft* 

nam*iik'P  i95* 
Ec  qiundo  (olica  emphyteucicaii  dicanns 

ibid.  Ec  quz  (blennitas  ad  hoc  teqoiiailir, 

num.i  t«&  req.d.p.  1  ^ySc  (eq* 
Scdefie  bom  diiqoe  iblennitaiibat  a4 

dknationem  requifitit » in  emphjrteufim 
.  ncqueunr.d«naif«vecficoLQaaeittm 

racioae,p'ii'6. 
ficclafic  tet  M  caD&  alienaii  oeqoea&r» 

&c{uannis  foleniiitates  alixadliibeanrary 

piupccr  caufk  dcfeducn  ioitaroaoecalie- 

nacio«num*i  J.p«i97« 
Ecckficiet  alicfiatio  abfi|pe  fiJeniiiBiiibiit 

i  iuce  teqni/icis  non  valet,  qoamm  vdil 

eccle&e  fu^Ibid.vecncul.Io  caiut. 
Ecclefiae  res,qaando  proprium  haberene'- 

qoitiablqnefolennitateiuris  pofiiint  aKo* 

nait.nam.ao.p.i9S.Et  in  cafibujaliisalie' 

nati  fin^  ibiciuiitace  poiTuoc.  remiisiaid 

ibid. 

EmfiyfUiifis. 

Emphyteofis  finc  finpcou  cdebrad  neqoit* 
l>iifocnt)«  mi«4*wiiicuU»  HipalitioBe 
Yc10.pag.298. 
Eropbyteuiis  eil  ftri^  ioiis  contTa£bs.lbid. 

verficd.Eflever^. 
Emphyceufi  finica ,  aot  ieado,  poileisio  na« 
turalisabfque  traditione  crahicur  ad  ciui- 
lem,quam  domsnus  recinet  j  &  piopria 
•ochoritace  domimn  ia  cooWBeati  lem  . 
occopacepoleft.  DifeeabfnBd^.  Icfiq. 
p.^53,&  leq, 
Erophyteuta  qui  pcoptet  inopiam  nonpoceft 
toloere  pcoliaoem  •  noQ  cadac  fn  fionmi^- 


Emptoc  (ecaodus  cui  ceseA  (r^iditat  ptiotii 
venditionisnon  ffinatfMltao  catorli  t<^fo* 
net«nctar*Isvetoqui  tcm  cftulo  lucritjuq 
accepit,cenecar.  etiipiiotli  Ycnditionit 
confcius  nonfiitdec*  l>i^rtnt4.niia4.Al 
vid.oum.(eq.pag  )49. 

Etca/iis  alios  in  qtiibu;  primni  mnpiori 
aut  donacarius  ptztcitut  (rrundo  cnirtt 
fiiit  tiadica,  vid.difiercnc.5«nu.7«vet6cuN 
Vnde,p«)4S> 

Emptio  hiturorum  fruci^oum  condu£Honi 
«quiparacur,  &  a  paii  proccdunr,  Uitff* 
teor«f«num.A).Viilical.Qainin)6,p.i(5. 

t  Equo  vendito,  ant  promido  »  ram  niino 
quod  folec  portarc,  <5c  fcWn  cum  qin  oftcnt 
fias  fuit ,  ccnfccur  vcndicus,  66  pioroiAoi* 
DiKerenu|naro«3i  p}>4&iMua*ft^ 

Eice|»tiodebtcoriprhf  dpail  comptftnt^com* 

petit  fideiuiTori  illius  eciam  IIIo  inoiro* 
cap.  7.  nuni.i.pag.144.  Qitodin  i|i  qnac 
.  pei(onx  incuitu  conccduntur.noo  intcili- 
ginu.lbid* 

Exc^tlo  in  cafualiquo^aut  aliqnibm,  fifflilt 

rcgulam  in  contcarium  ad  non 
Conttcn.ji,aa.5.in  &n,p,i6 1, 


Bxuutk, 


•  1 


fiim.Cbitfii«iHn.8<p*|#ft 


Execucio  non  efiincipienda  i  ptribnn  Cip'* 
tura,Rifi  alicer  inctr  panm  cooofOMm 
Claaful.y*  num.i.pag.40}. 

Execucio  in  perfonx  capiura ,  graoiot  repu- 
urur,quaffl  in  boois.  Ibi.  nat*  p  404*10 
pdnc«  i 

Ezecuriofi  fiat  in  mercedc  Jrb/foripro  opt» 
lis  fiait  debita,  debet  indc  iUi  cclioqai  w.  • 
deabinn.nam*S.p.  409« 

Eiccatio  pro  paruo  debi co  fieri  noo  dtbvC 
cnm  di(lraaioneicilM||niptf|i/rfHMIilft*  • 
p.4io.ad  iia.  .  • 

F. 

FEadam,gnta!taffl  cfi,  &  libcftUi 
conotltio  j  inqaotb  cmpbfitoif  • 
diAn.  DiibKiit«44iit.to*p*)4i* 
Kfto  CMman  ofmcflrin  c»fii  fido, 

^oiocflm 


Dlgitlzed  by  Gopgle 


qaantura  Yetiut  ia  verot  Claurul.if^nu* 
8.p.4ff. 

Fi^olegis  rupeihif  quznatuta  impoftibi* 
lia  funt  cadcre  nequic*  dciaurul*  i^atm* 
I2.p.4j7.acrcq« 

Fideiuflor  eife  pateft  filius&mil.  pto  patce 
lbo,&  pater  pro  filio,8e  kwx%  pro  domi^ 
no>cap.a.nUm.lli  pag>8f 

Fideiuflbr  mulierisin  caulam  alrcnx  obli 
gatioais  cut  mulier  (e  fubdidic ,  Scnatuf* 
confiihi  Velldaiii  benefido  fmirar ,  ficnti 
ninliel!ipfa.cap.7.num.i.p.l44. 

Limite  quando  HdciufTor  intcrccdit  apud 
■  cteditotem  ignotantem  i  mulictcm  rera 
=tliedamagete*niiffl4.  veifictti*  QBtinim6 
d.p«i44' 

Et  an  in  cafuifto  fideiudbr  aduecfus  muiic- 
lem  mandati  iudicio  expcriii  polstt  >  vid« 
ibid.&  pag.feq.verncuI.Quat^. 

RdciulTor  mercedcm  fideiufsionis  fuac  pa* 
ciCcj,  &  recipeie  licitc  poceft.cap.7.  nura* 

-  it.p.148. 

Fidetttllbri  non  profunc  benefida  petiolialal 
dcbitori  pnncipali  indulca.  cap.i}.  clau' 
fiil.  7.  num»  11«  teificuU  Aduectendani» 
p.4lt. 

FUatfdmiL 

fiUttsfiittiifi^tia^i  oele&nie  legpUiiKf 

•  ^teil ;  tedari  non  poteft  nec  de  pacrii 
confcnfu' Cap.a.num.  i.  pag.  51.  UilFe- 

•  .lentic  ratio  alsignatiir.  nom.  &  pag. 
leqnenr* 

Iltla$(arail.etiamet  tautud  ditiliter&  ita- 
turaliter  obligatuti  fed  exccptione  Sena- 
turconiulti  Macedooianifitnccatotiiodio 
intRMlnda  didinir  iAb  iSt  ccian  poft 
fententiam  obijci  potcft.num.  i  .p  ji. 

Hliusfamil.  cxccptioneMacedoniani  viipo- 
teft  aduciius  adiones  oitas  ex  aliis  con* 

'  ciadibni  fiande  iniietnenienceioa.j. 

Dcclara  vt  num.ftqucnti. 
Filiusfamil.  qui  fui  iuiis  eiTe  exiftimabatur« 
non  iuaatar  Macedon.  ezceptione.  Ibid* 

num.6. 

JNliusfamil  caflrenfe  peculium  habcns  cz 
mutuocfhcacicei  ooligatur  intta  pecttli| 
iriKi;linm.7.p.  34  &  num  14.^.57* 

8I'  pecalii  fWKitts  acRiidinic  fecaiiddoi 


tempus  mutuiiecepri.Ibid.num.S.&  9. 
Fiiittscx  motnoteceptodam  fiib  patiis  po* 

teft..te  crat,  conucniti  ncquit  fui  lu. is 
cticCtus.d.nuni.f>'P'34.  etiam  n  io  tem' 
pus  quofut  iuiis  euet}  mutui  foluiio  cot- 
iau  fdifiet»  Ibid  p^f. 
Et  ncc  in  quantum  cx  mutiio  locUplctior 
fa^useft»  conucniri  poteftipie  j  autpatec 

eins4iuffiiiv>"  ^"'P*)7* 
t^ilius^mit.  acjiientitiorum  bonocimi  peca- 

lium  habcns  cum  vluitudu  eorum  ,ei 

mutuo  efiicacicer  obligatut*  num.  10. 

Idem  tn  filio  pcculium  prote6litium'habenic 
apafie,vc  cum  iilo  ncgoue(ur,diifcreBcia 
conftituta  iniei  pecuhum  lUud  ,  &  alia 
admataidbl^Honem«oom  it  p.)(. 

tdem  in  habente  pcculium  aJucnriciiini 
c  u  i  u  s  V  fu  sfru&uS  peitiiic  t  ad  pactcm.  nu« 
up.36.  ■■ 

l^ilius  qoandodicator  eztra  peculiates  caa- 
fas  mntuum  accepiffc,  vt  de  illo  non  tc- 
neatur.  d.oum*  ia.vetficul.  Dicetuc  aU' 
tem. 

tSlins  cum  pecuito  ^quod  nabet,  iolicns 

negotiarijin  peculiarci  caufas  mut«inn1 
accepiflc  ptsfumitur,  quandiu  conirauum 
non  ptol>atucinniiui4.p)7^.  Gc  ditfoDetfcii 
circa  hoc  incef  cafttenie  pecolttim »  ^ 

alia.Ibid. 

^t  quando  in  pcculiaiem  caofam  fumpficr 
.  quod  poftea  in  altim  maie  coi^mpfic^ 

Senattifconfulto  Macedoriianci  notiiuoa- 

tur.d.nura.i^.infin  pl^i 
l9liusiamil.etfi  habeat  pccuiiumcum  iibcii, 

aditiitiiilrarioae  4  patm  coQceiTam  ,aii] 

filic^il*ifuitiiamdice  neqiiicottm.iri 

d.p.57.  '  . 

Et  difctimeninter  mutuuma&iuam,  Kpa(- 

(iuumafiliofamil.contiaAam.Ibid. 
JiKusfamil.  etiam  fi  liberam  peculij  admi- 

niftiationem  habcat  d  patce  cooceftam^ 

donaie  tamen  de  illo  nequir.  num.  itf* 

p.?8* 

tiliusfamil.donare  poteft  de  bonis  caflrcn. 
fibus,aut  quaii  caftreofibus ,  patreiticon- 
faltoidc  etiam  deidaentitijs  qu  orUm  tfiiA 
fru^is  pectiiieat  ad  ipfum.  Ibid.  nuin474 
Item  donatioiieia  caoia  looctis  iii^f 

poteft.lbidf    ....    .     .  r  .:.  ^ 

Fihusfatiiii4eii^edo  dooandi  collacd  iri 
lempoi  fM  ut  fiii  incist  effi  cacitei  obliga  • 
toMaiinittnonitaobl^etiicexmutUa  in 

ideiil 
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kkin  tempiu  colUto>nani«  iS.p.^S.  & 

CHinshmit.  voCO  oon  oiiligatur.num.  19. 
p.3  9.  Fallir  in  voto  ctniffo  dc  bonis  caftre- 
tibtts,aut  quaH  caftrcn(tbus.nn.tz.p*4i.fi- 
milifer  de  •AaeiNitfjs  <|oot6Wii'.biii6bw 
ipfius  filijfii.Ibi  num.(f<ju«nri. 

FiHusquadragcnarius  &  vltTa,fub  patii»  po' 
tcftatc  manct  Ci  aliumlc  aib  eaflon  fitlibc!> 
nni<.mim«ti.p.4i< 

Klinjfamil.Yoto  rcali  obHganir  coHara  «ic- 
cuiione  in^tcmpos  quo  fui  iutis  fu 
habcat  vnde  fblaac.nam  2  4  .p.^i* 

Itthisr«mil-votis  omnibuspeiionalihis  cMt- 
garuT,  nec  illa  hAiaccm  parrrnx  irrita- 
doni.  Secos  in  ierao.  num.  .  d-  p.  4»» 
&(eq. 

ffilius&mil.  Toro  peregnmTtoraf  in  TenMB 
San(%am  obljganir.num  «6.^.44. 

FiliusfamiUvoiit  leahbus  non  obligarui.iKC 
filisbett  profcttitnmpecnlium»iatenain 
ntfnentitiam ,  cuius  tuAstSb»  tit  paaib 
nam.a7.d.p.44 

fit  tale  61ij  votum  non  ▼■Ict  abiniiio  qnan* 

non  iiMeqwcai.iMi» 

s'8.d.p.44.&  leq. 

fiHj  vorum  petfonalcantepabettttememif- 
fum  irritari  poteftapatre,quandia  in  tUo 
parria  potcftas  <iinitno*S9*  vclfioiUQaft 
ratione.p,46. 

Fdiofanril.inmpeatadioettaex  contra^ 
abcocdAntofapcretfiienil,aut  quafi 
caftrenfi  pccuIio;&  tcftaiipoieftdc  filo 
celida  facendbut  l^dina.  mm*  $u 
P.4S. 

Filiofamiltioaioii  ime  ^oaiitnc  nAlo  pio- 
feOa  ex  contradoab  ilto  felb  fiiper  pe- 

culio  aJuentitio.num.?6.p«49. 
Filiofamil*  rccundi^m  ios  antiqoam  qaicte* 
fctilicoAiotKcociccaAa  depofici.wK  «6- 
Dodaci»  9c  tdun  iniutiarum  adHo,  le* 
^Nwivt.nttm.^7*p-49<Et  de  ratione  fpe* 
ciaiitatisy  ibid.  nnm.  )8.  8c  duob.  ie* 


Itiasfkmil.  cirea  caufiim  pecnlij  cafttenfit» 
&  qaafi  caftrcnfis  ftare  poteft  in  iodicfo 
abrquc  patiis  con(enru.num.48.&  49.^« 
5).«efeq. 

Btqoidin  caafa  adaenritiorum  in  quibas 
parernon  habet  vramficiu^minu.  50.  pt 
54.&reqacntibi 

BNoi&arilifiMidi  in  iadtcio  caMOi  cfl  i 
vcpcecoiiioKaberiasftue  ioaidiaio  fo» 


teft  itreqaifiro  petie.num.  54^$^. 
Fpiasfamil.  prxparatoria  iodicioiani  ezcr- 
cerc  potcftaiMlqae  pacds  cooieolii.mMi. . 

f7.p.f8. 

Filio£imil.minoii  an ,  &  quando  cuiaiotcm 
dare,iiecefle  lii  ed  liieai  oim  ilb  moiaiii. 
nam.ft.p.59. 

Filitisfiimiltas  ,a4Siioncm  in  iadicio  fuo  no* 
mioe  escrccre  porcft  pro  aduentitijs  quo- 
tam  vltitftoAas  pcttinet  id  patiem  illo 
confenricnte.vcl  abfcnte.nnm.jy.  p.  60. 

Filiusfamil*  ablcnte  patre  ,  aut  pro  abicnre 
habico  expeiiri  poteft  in  iodicio  adio- 
nibus  cx  contiawbus  fuis  ortis,aat  ex  de- 
hCtis  m  ipfam  comms6ii.  na^sJSt  F« 
61.&  feq. 

Ec  centioQem  deiato  pCBlltie  non  icnenc 
qoando^iex  conriaAibotdfigeftit.li» 

dy.p.^). 

Filius  edam  acqoifira  ex  caufa  aduendtia, 
pairi  Inb  caiuspotclbKO  eiac,  acquitebac 
dc  inre  Digcftorum.num.80.pt69. 

Fihus  qoi  cum  pcculio  ncgotiatur ,  ter>ctur 
in  folidum  ex  contta6tu  a  iegefto » quan- 
cdtpatetvlcia  pecnlij  viict  non  ccoearac; 
nnm.$}.p.7o. 

Filins  qui  cum  aduentirfo  pcculio  negocia- 
tut  abfqae  pattis  confcniu ,  tenctui  ia 
Iblidi^m  ex  contiadbi  il  gefto ,  &  fiet 
Ciecatto  in  propricrate  bonorum ,  faluo 
pecdt  vfiifiudlu,  &  admioiftiaufMie.nam« 
l4«ntficol.Quod  vci6.p.7U 

Ffiiae  qoi  fub  patna  poteftate  conftitatu* 
conttaxir,  vndc  manfit  obligatus  ,  ab  illa 
poftea  libemuSf  vUra  quamfacete  potcft 
oonteiieciir.oa,9i.p.7)«  Et  vid«na»9tf.p« 

Etpriuilcgioifto  non  fruiturin  obligationr 
contrafta  ex  deli^o ,  aut  quafi  deli^o, 
aat  qaafi  caiicitftnwnom.97.p.77. 

Filiusper  emandpadoncm  patitotmfaiiiiiim 
capitis  'diminurioncm ,  nodic  ramcn  cx 
hoc  ahiu  homo  noo  cenfctur.  nnm.  j)f  • 
p'7«. 

Filias  patriiiuiriicam  alio  contrahens  ,ftio 
nomine  non  obligarur,(eda^io,(fir9i  infkp 
conttapanem  datar.ou.ioo.vctficul  P»' 
tereil,p.78. 
Qnod  procedtt ,  qaando  it  qai  cum  filto 
contrazit,patns  iaftum  non  igpotauic.na., 
ieqtiend«ibid« 
Faiw  emtncbttot ,  «nenco  dniti  inic  ex- 
IMO  pcrigni  ccnleCBC  k%cAii  panit. 
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filk  A>(tnn  pane  pro  dotc  pcofeAiru  in 
•  Indicio  agcre  potell  prsfiiai  caatione  de 
pacris  ratihabitione«C»a.lltt.7l<&7t«]»« 
'  65.&(eq. 

fiba  (bk  etiam  pceiettce  pane,  &  connadi- 
cente  inindicjoadmictitnKad  doiis  pro- 
fis^tijc  caufam,  quando  pater  rurpis  eft, 
ic de  dilapidationc  iulpc^us.  n.7>.p  66. 
tfcieq*  Limitapacie  cniaioiem  iiabcntc* 

^  F//CIM. 

fifiri  ttu  &  quas  princeps  vti  pnaatus  pof- 
iidet.intcr  (cdifferunt,&  diuer(oiocecen- 
lentucCap.i.num.8.pag.i4. 

Ciici  priniiegia  regolatitec  principi  compe* 
'  runr.Ibid* 

FiTcus,  feu  princeps  priuilegio  hypothecae 
cacitCfin  bonis  dcbitoiis  poft  contra^um 
^ociicis  ptzferrur  anccr  iotibus  creditoti* 
biis  cxprciTam  grneralem  habcntibus. 
didl.  numec.  8.  veciicul*  In  hoc  auicm. 
pagU. 

fi/cus.  &  mulier  tn  canfa  docis  »  paci  paiKi 
ambnlant,^  vnus  aducrfus  alium  ptiuile* 

'  gio  pixiationis  non  vcitut}nec  iiiu  viun* 
tnradneriiiaancerioce»  ciedicocct  panile- 
giacoe  inte  tadcc  iiypodiecc*  nnm*  ii« 

Fifco,  &ptiuacoconcurrcntibus  in  pignore, 
'  vbi  de  prioriface  ob%arioiiis  non  coi»- 

fUc  quii  pnB&raciir,iittm.i|.p«t7. 
SUcttS  priuari  iurc  vciruriniir,  in  quihus  (pc- 

dalicec  ptiuUcguius  non  iepeiitur*oum« 

I7.p.i8« 

ISicttS  a  pignore  iudiciali  ^incipiens  abiqne 
iintentia,vittute  illius  non  przfertur  anri" 
^iori  creditoii  hjpothecatio,  ex  iucc  Re- 
gio  LaficanoiiMim«t&p.ao* 

Fiico  anterioci  cteditori  an  prxferatur  pofte* 
rior  qui  priiit  ad  iudiciaie  pignusperue* 
nicex  iure  Regio  Luriiano.n.  ao.  d.p.xo» 
deleqnentib. 

fUcos  an  refticurionts  auxilio ,  qood  minori< 
buscompetic,ftttacar.  nnm.5k  pagi 
leqnentm. 

tVoancper  «qn^polfena  fiKisficConacb 
5.  nani.  |.  ad  fin.  peg.  say*  Dedaian 

ibi. 

Soima4acei&«L.C]aofiill.nan)«4.Teificiilr 
SoftiiieiMlo  ttneibptjt^^ 


Fomm. 


Forum  in  loco  contraAus  ratione  ilfiDS  fof* 
tinorui  conuaheoiei.cc  ii  ibi  ioueniantuc 
conncoiri  in  illo  poflttntCoanen.S.  niim* 
|«pba|a.  Declara  vt  num.i  i.pag.a^^. 

Forum  in  loco  dcliifti  forricut  dclinquensi 
&  ad  ilium  ccmittcndus  cft  ,  (i  ibi  nonin* 
neniacac.nam*a.p*afa. 

Foroproprio  renuiicians  conoeniri  poccft  id 
loco  conrradus ,  quanuisoon  intteniacos 
in  iilo.num  6>p.af  5« 

Focum  Romc  fonicur  nKrcaiot  adaeni 
cadone  coociate  ihi  cclebiari.  oam.9« 
piiftf* 

Toio  propriorennntiare  polTunt  vnius  Rcg- 
.    niincoix ,  (cu  vaialli, ScaUecius pnncipa* 
tus(udicis  iurit'JidioncmplOIO^ueXron- 
ucn.).num*ai.p.i95'. 
Fori  prinileg^o  lennnriate  podunt  pcrfonjc 
mriecabile>,qttibtta  illua  comperic.Ibtd* 
num.%x.d.pagj5?f  .&  fcq, 
Foio  ^coptiovaa  ,&  quatenos  renuntiare 
clericns  po6ic,  9c  aUeno  k  iodici  (ub. 
mticete  ,  Tid.  in  Tcdi.  GtniiMt  «ril^E^iyr 


Frudlusin  a«aionibu$  (Iridli  iuris ,  quanda 

Cto  quod  non  eft  meuro  j  fcd  mii^i  4e' 
cnni,non«tniuacl  campoic  mom.,  &d 
poft  litem  conteftacam ;  in  aftion^ns  ailp 
tembonc  iidci  (cmpcr  veniunt  cx  morx 
cempoce*  Diilcrcnt .  j .  nu*  ai«  pg.  |o8.& 
ieqaEcnam*af,p.)io.  . 
Idem ,  Poncififiio  iam  lb9ie*.iHi|kier.  atf« 
p.jii. 

£c  an  veniant  iore  a(^nia.an  iudicis  ofiicio, 
.  ■  num.xi.&  x).p.)o9.  Ec  viduium.^^.ver- 

ficul.  Alij  veco,  &;  nnm.  Ieq«  p.  pj,  ic 

ii;qnenu« 

Fknoiuquando  inseaAionn  debeniur,  lata 
fenrcntia  fupcr  piincipali » lis  alta  fiipet 

illis  tnftaurati  denaoporcft^  fecus  quan* 
do  ludicis  ofticio  debentttr.  num>  a^. 
p.3to« 

Erndtts,  &accc(roriain  iudici|s  vniueriSrti* 
bas,cenfcntur  cffc pars  reii  idciico  quan- 
uis  ^ciaiitec  non  petamuc,  poteft  iudex. 
fimerillisiemeoriamfeneilccnKin  pattitr  \ 
aUaalnainiicijfc2bld*  .. 

FniOttar 
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Fiudhisali^iuodo  ante  morani ,  &abipfo 
conifiAitt  Mltopoie  ddbeonr.  nam.  »7* 
p.jii. 

^tuStas  in  concra£lu  emptionis,  8c  vcnditio- 
xd$  pciunenc  ad  empcotecn  a  tkz  pcttcdi 
contraAoftlbid* 
^Fraif^us  rci  vcnditae  conditlonc  pcndcnte 
f  ecccpii ,  illa  poftca  fccura  percioenc  ad 
emproiein.lbid.vcificul.Quod  ade6* 
^FmAiisiimriiD  percepd  qtianuia  penine* 
aht  ad  cmptorem  conditionc  cxiftente, 
'viurc  ptctJj  Doadcbcntur  venditoii.ldcm 
qnando  vendicio  oeMMma  eft  babita  fide 
dc  prctio.nuni.aS*p.|ia« 
Fruftuspcndcntcs  vcniunt  rei  Tcnditionc  ,5c 
pciuaenc  ademptoKm*  Diiictcoc.  j.uum. 


iwcns 


pendentea  qui  coloni  iamffcbm 
&indoftria  natifucrunt,an  ctiam  quoad 
colonicamportioncm  pcciiocanc  ad  cm-* 
^(^raulbidje  muot  Kqacati.d,pag.  jj/. 

Furiofus, 

fniiofus  loco;  ablcQiii  habeai^Op.  »•  am 
lteiontc6cialieodo  oec  le  ob%K,  necalcc* 

Furiofus  non  citatur  c^m  agitar  de  intec 
diccnda  illi  benorum  admiaiftradone  ^ 
leGOtin  prodige.  Cap.^.Qum.^.pag*ia7t 

G. 

GBncnUtatrpedailblititioii  derogat; 
illam  tancn  declatat.Claiiiri3« 
nam.ii.pag.44^. 

Generalisdiipoiitio  nonaahicurad 
ca ,  de  quibos  agent  aoii  cflct  Ipcdcljm 
difpofitums,  ClaalnL  14.  nun.^.  ia  fite 

p.4fo. 

Genns  ouoad  genus  cancum  opeianr,  qnao- 
ttnnlpcdn  yioad%erifm.didaaCH.n, 

Fallic  ali^uandoJbid*. 

Guaieiiddamm  inftmmentum  qaod  dica- 
tw*  C3aaliil.i(  .num.  i .  pag.  ^8«  Paracam 
habet  cxecationemilMiL 

GoaEcm^wban  latjnnai  amkcfts  f&de 


fcoceiicrit,&  quidronec4.QD^«  mficul. 
tnotarii,p.399. 
Guatenctgia  pactinm  cooneotiooe  abl<|oe  ia* 

dicb  prxcepto  ,  aut  norari)  porcftatein 
hanc  a  ftatutohabcntis  efii.ci  oequicattm. 

Sed  iudicis  przcepto  ,  fcn  Anteotia  de  pai^ 
tiumconfcnfu  in  >p(o  contrada,aut  fU- 
tim  poil  inierucnicncc ,  quafi  ex  inftru* 
mcmo  gaacentigjatooecttijonilocnseri^ 

naoi  6  p.40i.&na.le9ttenci,vefficoUDc 

pi4^o.p'4ua. 

Gnatentigiato  ex  inllrumcnto  ^  perlbns 
captuta  non  cft  incipicndum .  led  ptiiU 

7*Qum.i.p.4o}. 

H. 

£teditacis  aditio  pertioec  adqoali 
contnAnnL  Cap.  ^«  num*  \$m 

Hciedisbona  quzadcfunflonon 
obnenerancgenerali  bonotum  obligacio- 

ni  a  defutfftoftaefiillieaanonffiaoeaib 

Claufbl  .i).num.i2.p.4^(>. 

Etan  hecedum  bona  i  dcfundo  cxprclid 
obiigata,pignorif  neza  leneanrucd.  clau<, 
fal.fj,num.i}.p.447, 

Hxrcdum  appcllationeprimi  intclliguntur, 
&  npn  haied6shsceduai.Ibid.Quaui4« 

Holpiialia  etiam  qos  abrque  Oidinarii 
auchoriate  fant  ereAi  nlnnrionis  an^ 

xiliofruuntur.Cap.i.num.^i.pag.xtf. 
Holpitalium  bona  qua;  Ordmarij  loci  au- 
choriran  fonc  inllimCi  «lienari^non  poC. 
fantabfquc  iolcniiitaribtuaimcrcqaifilte 
ad 

itfp.157. 


H 


^nac^priuaris  abfque  (^dioaijj  *urhbri- 
iatefnntinfticnta,ibid« 

HyptaBeca, 

H/pothec«  tacitjc  nriuilcgium  compeiir  6C 

cMcplincipiinDonisiecum  concnhen- 
GV«Cap«i.QamiS*p^i4, 

Hypoi 
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Hypothccaetadnepiiailegiumfifco  ^_ 

tensjnbonn<lebMom«9n  fatbec  locuih 
concra  anteriores  crcdicotes  hypothecam 
etiam  raciramin  bonis  4^biroris  haticn* 
tcs.lbid.vctncul.Priuilcgiumaucem* 

Inbonitautem  poft  contra^um  com  filco  ' 
gtftum  quzfiris  i  dcbitoie  pr arfcrrur  Hfciis 
ancciioribiit  crcditoribus  gcncralem  ex- 
prcilam  hypochccam  habcntibus.d.nam* 

-  8.«inlicni.  In  hoc  caroao ,  8c  nnm.  ftq. 

HjPpothcca  cacica  mulieri  pro  dote  compe- 
lens  prxferractscitc  anteriotara  cicdiio' 
'  rum.lbid.htan  in  bomsil  maric0  qoa^i' 
tis  pjfl  cioralcm  conrradlum  prjcfcratur 
antcrionbus  crcdicoribus  cxpredam  ge« 
tieialero  habentibof  fl>idiver(icnl*In  hoc 
aucem,?Ciitim.9.d  p.i4.&  fcq. 
Hypotheca  lcgalis  in  bonis  rcftacortj  pr6 
•  legato  conditionaJi  iocum  oon  hcbcc 
,  ftiiwcon4licioniieaeocnm*CoiiiieiL6.ntt. 


t 


I 


Keeitlmdo  .  vitiac  ulbmeoia  •  haet 

qux  dcprioritatc  non  cmiflatiTccus 
in  re  duobusinflrumccispjgnoraca^ 
C&m  non  apparcc ,  quod  poAeriaf 
fadlum  cft.Cap.i.nttm.T6.pag.i8, 
•  lodi^io  cft  nora  dcfignnndi  rcmpotis ,  Sc  in 
indtumcncis  appoiii  dcbec>nili  vbt  coa- 
Ibecndo  in  conctinam  fic.  CMnen«u  nn* 

Ingratittido, 

Ingrattrudinis  caufa  renocanrurgOMlritf  coll" 
tTa<^us,vC  donario,  mucuuiti,  &  commo* 
datura.DifFercnt.  4.  nn.tf .  pag.  )}8,  4e 
<  fe(|.  &  na«  i8.  p.  340.  &  ftq. 

Ingratitudinis  caufa  libenas  retiocatur  ; 
&  minor  ingratitudints  caufa  requiri- 
tur  ad  rcuocandam  libertatem  ,  qnam 
9i  dtmationem.  nnniifi;diA^p<^.)39.Ac 

Ii^catitudinis  caula  rcuocantur  libcrorum 
emancipaciones.num.  17.^.540. 

logniritadjnis  canfam  comnittcns  cletiaii 
contra  ccclcfiam  in  qua  cft  beneficia- 
lus^  beneticium  amirtic  j  iccus  (i  comra 
ipcHunmdqoo  cft  ooUacnsJbid» 

lti|BKlnidinii  canlft  .innnuim  Miwcmu, 


fmkx  l^ritm. 

"   &  commodatum  anceivfmh  iinitattit 
&  mtnoccaufii-  IblSeii-  ad  hacc ,  quam  ad 

donauonem  reuocandamoium.iK  »0.140 
&rcq.  •  ^ 

Ingraticudinis  caufa  fcudum  rcuocati  potc^ 
&  qatnque  ceAes  ad  id  reqaimn&r.nmn; 
C9^p.)4i.  : 

Secusin  empbyteun.lbid.num.  fcquenti.  Ec 
-  quiii  circa  lus  rcnouandi.num.ai.pj^i. 

&  (eq«         •  • •  •. 
/ngratitii  inis  caiifa  condnAov  eipellr  nota 
poccftdiirante  iocaiionis  ccro^fe.nnm* 
a».p.34i.  •  • 

f  Iniuiiarum  a^o  proprer  ininrtam  filio*. 
faniil  r.i(fVam  dtiplexoiitur ,  vna  qua*  fiiio 
compctit  ,allciapatM.  bt  acqiiifit.ipct  fi- 
linma^oneiniurtaium  libi  comp.-tcine, 
adueniitioram  bonorum  iucctenietirar* 

•C.ip  1  nnm.^^.p.  ni,       '  ' 
Iniuiiacum  ai^ionem  HlioFamii.  conipecen- 
■'cempacer  deinie  Dtgeftotum  rcinictcie 

^  paierar,filioitiniaH((>dnoHt(/rt!ofrxiNrnio 

remirtcrc  nequit.  num  4.  il  p.  y  1  3tf 

num.  47.  pag.f     £t  cur  bc,vid«  &  jbidW 
■  -ntiaw^^* '  •■  '<>•'•  .'■».  •'. 


IvSlrniHenmm* 


,  •.  •••  •    .?» «••,  '  .  t  i.  •  » 

Iiilbinmentum  dicittir  ab  in(lraen^*-iCoif'*. . 

ucn,i.nu.i'.in  fin  p.il8.  ' 
luftrumencam'  publicum  non  habec  ezecu' 
cionempaiacaro.  Claal«<$*  nii.uWffic.Ec 
dldc  Ai^l^.598.   •  : 
Inftfumcnta  publica  habent  cxecutiorttfm 
patatanninRegno  CaAcljaci  lu  Luiicania 
'noB' ,  qjaitnats'  cnm  Gaaiemigla  clauiah  1 ' 
-celebtaca  (int;  Ccd  fummaiic  proceditttc 
'cum  runt  liquida.d  cIju(Y'.nu  i^p.jpj. 
Infttumcnta  publica  pacacain  cxecutionem 
'-■li6nhab«m ,  quannis  patce*  tn  hoccon^*  ] 

Ueniant.  Ibid.nu.j. 
Inftrumcnttim  Guarenrigianim*VidJo  veib* 

GtmnttgiA.  ■    '  - 

tliitecdiAomfndelri,non  c5pecic  colono^  • 
jaut  inquilino  violcntct deicdlo,fcd  iudi-  \ 
Cts  oHicip  illi  fuccarritur.Cap.a.niim.38« 
.pag.fo.  Ec  diflFercnc  ^.mim.a^  p«35<$*  £c 

clau(ul.ii.nu.vp>4;^« 
Jmcrdi^tum  rccuperand;^  poncfsionij  m(\i-' 
fca£hiaciocompetic3  non  vero  illi  qui  al* 
lecitti  Qomhir    conflittric  pofildete«d«  > 


^daKfBlt;i.Qa«f.|i*4 
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loteteiTe  damniemetgemif>aatlacxice(raii- 


•fiaioi  don  iit  tenetntan  contraaum  talide 

gerat,c3p.6.a  nu.Mtpag.136.cu (eqaeiib. 

Rcfolutio  nu.)4.&  feq.  p.  1 J7» 
Iracus  ob  ligatnC  dcKAo  «jnod  iiaoiiMUc  ct« 

lore  coramilk.  iiu.ja.p.i)^. 
Et  an  obligcturvoto  calorc  iracundix  (*{ko, 

ou.».d.p.i?6.&QUin.}7.  cam  duob.  fe- 

qoencib.p.ijS» 

lades  e&m  pcomimiat ,  tettm  comminiTe 
deliftum ,  dc  qao  accufatur ,  co  ipfe  ad 
pjcnam  deli£li  condcranat .  Similitcr  & 
debhocad  folutionem  debici  mancc  con- 
demmcu» ,  indice)  dcbirotem  enm  ■lie. 
lias  efle,  pcoMMiaaie»  Cep*  < jnnfeiia 

ludicLs  decretum  pec  modam  Toluntacis 
fanrifdiaionii  inteipofitara,Yceft  illnd 

Jilodtnierponituc  protutorc  rainordan- 
o ,  non  valec  ,.fi  veiitas  in  conuarium 
ficSccusin  dectctQ  iarifdidioli»  tnk* 
'  lentiolai  caoia  polico.  d»cap.S<BaiiM5« 

•yerficul.Et  non  obftanc,p  lip» 
Indicis  aibitiio  rclinquirac ,  quando  caa& 
-  dicacittpacaa,autmflgna.Oip.7.nuni.i7. 

Index  non  poteft  ofHcium  fimm  irapcrtire 
ad  priuatam  vcilitatempacte  non  poftoU' 
ce.Cap.i  o.nam.  t  S.p.to9.* 

Indeiin  ijsqux  piinctpaline.  pnfrtktra  rcf^ 
piciunt  vtilitatem  &  Siuorem,  poceft  ,  & 
debec  etiam  nemine  petente  >  of&dam 
Acm)  exeiceieJnrfd* 

Index  poceftmiiitemipcocnniub  Kpelleie' 
eriam  non  poftulante  adaet&rio,  dam* 
modo  icpeUac  ante  litem  conteftacamt 
poAea  vec6  noo  poieft  edamabadaeda* 
cioteqai&nJbid* 

ludcx  vnius  qaarcen)  ctaftacis,  in  quarterio 
alteio  ncc  de  UtieanciamcoDlctmi  lus  di- 
ttte  poccil*€tM&L5.na.<.vesficaklHuit, 

ladicis  alieni  iurifdidi^io  quando  conttahen- 
tium  pado,  aut  ucito  confcnfu  pcocogaci 
|ioliic»vid.itt  toAiiM^fiiifife. 

iBdicet  cannliti|q|Bi  diaaniftChiiC^^Mi.  i» 


veiiaCnl«Etnotatij,  p.{99. 
Indicio  feiiftetc  in  certo  loco  promittens  cu 
iaramenro)  &  poftca  ab  illo  rcccdcns,  ad 
iUura  ccmitti  debecConuen.S.n.j.p.tf^. 
Idcm  fi  abiqttt  iiumncaco  ptomtfiiTci* 
IbidJn  vetfic.jQntnim6« 

luranuntum, 

fanneniocdliibito  non  coofirmamtptodi- 

giconcra<ft\is;  (ecus  in  contradu  minoris, 
ctiaran  Ht  pupillus  doli  capax.Cap.6.nui 
18.pag.130.  &rcq. 
'  Inimeirtura  de  feruando  contradu  n^opC' 
racuc,  Vt  inloco  contrai^usdcbitor  con- 
neiiiti  pofsic     in  iUo  non  inucniarur. 
Gontten.S.nnm>5.  vetficnLDeniquc,  pag. 
*f4.&rcq. 
luramcntura  in  rupplementura  probationif 
quando  diudice  ut  de&iendam.Conu«pi« 
9jaa»4^t6i,9t  ntt.;*veificn).EtieceiWiy 

lutamentumprxftari  poteftpec  procurato- 
rem  fpcciale  ad  id  mandatam  habentem  $ 
9cjR  ■etiocetar,*&poftet  iaiei  ptocaiatot 
de  rcuocatione  ignarus,conftiCucns  iura* 
mento  non  obligabituc ,  quanuis  teneai 
conttaftai.Conuen.ii.na.6.p.z  7S. 

Et  quid  in  cafa  pnedido^  fi  oontcaiattt  talii 
m.qaifiaetotamcntoBOQ^akat.  Vidini^ 
feq. 

Intamentum  qaod  proptia  mana  praEftaii» 
lex  requiricpetpiocntctotem  przftatine- 
qiiit.  Conu(:n.ii.nam.io.vcciicaLQaibat 
addituc,p.a7}« 

Intamencnm  in  liicm  ,qnod  eft  tHk&iooitf 
regalaciiet  defecmr  in  adiontbas  bonc 
£dei  pcopter  aduerfarij  dolum  ,  vel  con' 
camactam^  ioa^onibtts  veco  Oxiiti  iuris 
pcaftaiQt  iiiianientnm.veitoin.Difiei]eot*. 
3  •nam*4i.p^«)a  1»  Limtta  vton<6qaenii» 
verficEc  cctte,p.}aa. . 

latamentum  in  litem  ctiam  pcopter  dolum 
&A  contnmacia  pneftatnr.ibid!  Et  nine  ■ 
in  aAioae  fttidiiurisdercrri  nonpoteft. 
nam.4s.vcTficul.Ar  vct6,p,  ?  X  5. 

laramcotum  inlitcm,eftremediunt  Tubfidia- 
tinm,  ad  qnod  non  denenfmrqnando 
modoalio  iudicisprzceptofatisficri  po«  '. 
teft.  d.nam«4a*vetficaL  £ivei6.»  p* 
&ieq. .  • 

fataincntom  Kcbdedfitt^pm,  quod  iudicia' 
\fi  wamaaus  focaiot  $  iiece(rari5  cft 

•  fii^ieoct- 


Digitiz^  by  Google 


fndex  ^mn* 


rarcipicndam  ,  Vt  delatoria  r«fccrndu<nt 
nifi  tecufandi  illitts  tafU  oo'*  Hibfit*  ^Ek 
. '  lcniciicucx  hoc  iuianic&to' laca  iton' ce» 
traclatur  propter  inftruracnu  de  nouo 
potlea  tcfeica>Claul<i>nuni.  i.p.37U  , 

luntcentnm  coniieniiviiaJe,fi  paiscuic^''* 
min'um  fuii^ittute  Rolrt,alicurmfaiioi> 
poceft.lbid.num.i  p*j7i. 

luumcncu  vnius.cx  coniraheottbu$,&  ^tiam 
dido-illiflsliaiplici  Aato'r  ci  conttehcione 
eorum»Ibl(l*veriicttl*  tuinn  q[ucm  fcHftim. 
Etfi  patsiniquciurct.recurrituradjfbictju 
boni  viii.  nmn*}*  ibtd.  Occiauiutnumcr. 
ftqucniib.  ;  •  ^,  .  _ 

Inran)cntum  quoded  contia  bonos  moies 
natiivulcs ,  auc  Pcntificio  iure  induftoS 
obiigJtuiium  nun  cll »  ncc  contra^us  cui 
•ppontnifjCQrroborat.  .iSecBS,li  ciuilibus 
(uliKTimodo  monbus  obfilbt.Clattfiilt« 
num.i  pag.^Ij. 

luiamenco  jdiiibitodonationes  intetvfrAm 

.  H  vxotefn  &da'Con6rnMnrtir.  Similttef 
«ontratftus  mtn  tum  ;  &  anj  q«i  bonrs 
iftuiibus  ciuilibits  contiadicuni.  nuni.z. 

.  4p.4»5    <cq.    •     -     •  . 

Illkamcncum  bonis  niotibus  natiiralibii^^  jUDt 
.    canonico  lurc      udtK  rrilrtcrc  dicifitr, . 
c^Qi  ex  impUmcnto  illius ,  altetius  pis^U' 
idicittmftqaitiiTjaut  aliquod  (alatitctetttc 
•  dirpeniiinm.nam.).d.p.4i4. 
laramentirm  a  marico  prxftirum  pfe  Jote 
,  iolucnda  vlitaquam  faccr^  pofsii,  obliga'^ 
lwiain.non«A*Ibiil'.8c  p  (cquend* 
In^lunencum  intelligitur  fccandtkmaftoscti 
'  apponhur  primordiaiem  naturaini  dlinl* 
4.Tet(ic>Yideiar  ver6,p.4if . 
loramenram  de  noitrettocando  teAamento 
■pijetticiiiii',  obligacurium  noti  eir4Uini.4« 
<I.p*4if.cum  ditub.fcqq^ 
Itttamcnto  not>  conHrmacuc  ai^us  qu(  dcii' 
ck  in  fbrmailli  ^inieftatatan  d*ttiun*  4* 
veificokSallinendo  tamen,  p.^r^;. 
iBtaincnrum  nop"  cqnfirmat  padhim,  nec, 
jlipula(4on'cm  i  qiia.  vnusaltcn  pruraiciicii.' 
.  «0»'-  fim  hanetfiiih-  £idfatiaiii  *  niliii:  Ai- 
pi4i8.  -         ^  '  • 
luramcrttum  noti*  cotifiimat  donatibnem 
omouim  bonoium  Arxrentium  &  futa" 
romih.*  nam»    9t  «qiieniib.  p.^rSsrflr" 

feqq- 

Inramcntunvde  nen  facicndoaliquo,  quod 
faceix,0pu9  iupeterogatioats  eft  non  obltf 
Satrfiaaii>bpi4i9«  '. ' 


lucamcnta  ptomiiroiia  contcadtibui  oppuhJi 
'icge  R.cgia  Lafitaaa  prohtbeiui^  intcl\ 
ligitateiiamin  ilbKfai.ablqtieiuiamcntu 
iurc  non  Talcnt  num.io.p  4x0  & 'cq.  £t 
dc  validifacc  lcgum  piuliibcntiuni ,  iura'. 
Aientum  <ontra£|rbos  appom  ,'iuinMi.p«' 
4il.Jeilcq. 

Iur.imcnti  caufj  contraiHibiis  .1  ppoliti ,  ad 
ecclciiallicusiuducs cegnic  opci tinei. nu< 

*  io.verficul.Apnd  notVei64  p  411.. . 
luramcnto  conhirtiatut  rci  docalis  al;tturio^' 

&  contradus  a  minorc  gedus*  ClautuU^* 
num  8  p.418. 
-lorameiitam  habecvimcIa(tlnldE,MT«M«»riM  ' 
' '   |tfA9«Clau(ttl  «t  a  .nam.f ■p**446. 

■ . .   .         ....  •  • 

^     ''■  Jmjmio,  ••  'v 

Ittrifiliaio  iuJicis  »]\itn\  qnando  contr.\(i(ri- 
,  '  tlHm  pado  prorogaa  pu($it.  (  b  ]'.vi"''.inT« 

S-pag.^S^.^c  noiii.4.p.  icq.ht  qti.uidl>  m- 

dex  a  littts  dicaror ,  vr  iurifdliftioniaiiie-., 

at  pruiogdca.d  p  ig.  jS^  in  Hti. 
Iuti(di(ftiu  uiduu  ad  ccilTuni  gcnus  caufjiu 

dcputarifn^auGf  diuerlat (pectei  piutogati 

•  non  poitft  d  iuiiii.4.p.}8f.&  hum./.vec*. 
ficul.Di.  ctaliquis,p.  587.         '  *  ^ 

lurildicf^tio  iudicis  cau(arum  criminaJium 
prorogabilis  lion  eft  ia  cati&in  ci»iilenl, 
ncc  ccontra.lbid.  vci  ficExqna  inferam*.*. . .' 

Imifdi(Sio  iudicisdtfpiirati  .nd  cctcum  geniis 
peilotiatum,  vt  puca,  ad  (chQlarium  cfu^ 
fits  &f  pupillotum ,  a  perlbiiti  Jilijs 
^afisbitprbrogari  Bon  pocett.  iiam.y* 
p.}8f . 

lorifdKflio  dclcgita  proroj^aripote(lrc(pc£liI  . 
'    '  rcjL  loci^  ^  .xcmporis ,  lea  non  lelpedur, ; 

petFc^n^a^unvlbid.vcrfic  Conficmatur.    ;  .  •  ' 
•  lurildi^lio  brdiriaria  vniucrHiIisliutiicis  vnius 
Kijficurij  pcotugari  potcft  a  prtiunis  ictt . , 
rtt^iSijiltqlas  in  caujiislbas,na.tf.p!,)8^,  •  - 
Iutir|i£lto'iiidicit  vnius  quartctij  ciuitaris 
pto^i>gati  po'tcft  a  pcrfonis  quatrcrijaicC'^ 
rius  in  cnitts  (uis.  ibid.vct(ic.I'acit.  -l^^^ 
Iacif(lii^oia<{lciisRegalispatciffloni^iii'Lai4  , 
fiiani«R-g'no  prorogabilis  cft  ac<  cn  r  i^ 
alias  priiuiotum  conlcn(ulicig>nciuj  noa 
fii:  iarifdiiftio  iodicil  bonorum  F^egi^  co- .  ^ 
'7 .   nm^iftt*?.i(etfii&ii|.^aod  eric  obfetm-'  . .-. 
<rom,p.i8y.  ^.^^  ' 

Iuri,fcii^io  iudicis  ccclcnaftici  non  potefl!.;  -^ 

£^66  p^t6roga'r2  m  Calibus  ad'  illum 
«  doA  IpettaotibtM;'  nnioer*  16.  pag.  ;(>«•.  1 
.     S  a  a  Fi«e#> 


Digitizeti  by  Google 


Index^R^rum. 


Pktterquilm    principis  feCidaiil  c66ii(ii* 

hum.l7.d.p.39i.&  fcq»  % 
'  tmircti^io  ccclefunica  omnis  in  Saramo 
iNDtifice  fefidet ,  &  inde  tanquam  i  ca* 
jpite  in  tnferiorcs  pialatot  dcrjuatur.iU 
num.i7.Vciriuil.Secundaratio,p  393. 
'lotirdidio  iudiciifecttlii&l  laico  prorogari 
'  lcgiilaritcr  poted  abfque  nidicis  propri| 
confcnru.  num.  t8.5cfeq.  p.  39j.5<:req.&: 
num.ii.pag.}9V  £t  de  limuaiionc  quam 
tradic  Ba(t.vidid*iioai.il.verfical<  Es  qos 
tatione,&  num<lo*p.3S>4« 
•  lurifdi^io  iudicis  non  fui  an  &  qnarcnus  a 
cletico proiogari  poiiit,  vid4nvctb.C^i- ■ 

InilGii^onis  caufa  pertinet  ad  ius  pobliaim, 
^uod  fubdiii  contradibus  (uis  immutare 
neqneont.  CUural.t*nu.ii.vcificul*  Sufti' 
lienda(afB«n,p*4ta« 

'ftiiiaccrefcendi  quando  incontradiibuslo* 
cum  habeac*  Oifteient.  )•  naiiitf .  in  fio. 

L. 

LiEfio  qualibetin  pretiorei  veiidifC 
'  '  etiamfi  fit  infta  dimttfiam  iufti 
obllgat  in  inimc  to4icio,8c  refii- 
tutionts  oneri  fiibiacet*  Claof.j* 
nurn.il*vcificul.Etilli  qaidem,pag.4ii. 
lifauim  conditionale  ntoftno  legMiifo 
'  ance  conditionis  impleroentum  ,  tranfit 
•d  ^yBRdct  illius  »  fi  teftatoi  id  ezprefiit. 

Lex. 

Lexanx  patitur  variosiiiielieAH  BAn  potdl 
*  allegari  ad  decinonCBk'  Cmfinak  Ctp/ 

5*num4ipag.to5. 
IdCgif  ittia  cum  genentii  cft  plniec  afiitf 

comptohendens .  etiatn  de  non  exptefi» 

ia rclligitar.qoanuis  coneAotia  ioiis  fib 

Cap*f.oam*ii*p.ii9. 
lcli  kaneaf  in  cafii  fdolatidielRqnentio'' 
.  ris  vfuSi  per  hoc  Qon  intelligitur ,  voIuiiTe 

cafus  aIio<  fimilcs  exclnderc.d.num.Ji* 

in  fin.&  diirci'ent*f.num.i4*infin.p«35S. 
ief  in  txoie  lonaem.innaieiia  GitwAbili 

ctia  in  fponra  de  fiitBiO  inieUfg^  Cap» 

^.num.38.p.i6r4 
V^B»  cinilcs  dc  contta^bus  innomioatif . 


PonriHcio  iurc  non  ruotabrO|ipuc«Diflie- 

tent.t.Kuro.^.p.  a  8o* 
Leg(s  ciuiles  de  innointnatis  conoentionit 

l»us,vt  iufta:  dcfcnduntur,  &  etiam  in  ani* 

nueiudicio  lociimlutM»c»]bioo.i}.d(i4« 

p.iS6.&  ieq. 
Le^s  dniletinpetceitoftatueniesetiani  in 
'  animniudiciolociiin  fibii«Qdicaiitd«mL 

i4.in  fin.p.xS^. 

Leges  10  ieruo  publico  loquentes ,  de  00* 
taiio  fimiintelligendie )  lc  noh  de  com- , 
mooitatis  ferao*  ChoiiiLif .  non.6.  &  7. 

fLibto  rationum  altetius  ex  conirahentibae 
plen^  ciediiur  fx  conaentione  conios. 
Claur.^.num.S  p.)8o. 

Lecatioin  dubio  poriut  pratfiiiDitur  ,ffli&m 
venditia  OifieicDt  f  •num.xj.vctficojl.lSit* 
hil6ni&ias,p*3f  5' 

Locaiio  iudicis  iuiTu  fadla  pro  (cntcnti«  exe* 
cutione  diucifam  non  ipduit  naturam  i 
conucntionaIi,Ibid.veificnl.£i  quanuis« 

Lod  ftamca  9t  cwifiMcadtnes  in  qoo  indi'- 
ciumagitatar ,  aitcndirur  quoadordfticm 
.  proccmis,  quanuis  cotiitahentes  ibrcnfes 
fint,  fe  contra^us  alioiolocofitidct  cc- 
lebraius  Conuen.)  nu1b4.paai*Secwad 
liiis  dcdnonem.Ibid. 

Loici  cootndusappellauone,  vc  coiitrahcn" 
tei  Ibrom  in  tUo  ibrtiantat,  ts  inteliigitat, 
in  jqnem  ieltttb  dcAinataefL  ComienJL 
nomjLp.sr^. 

Lncxa  conftante  mattimonio  acqaiiitaintcc 
ootuugcs  oon  commaoicantiir  qoaodo 
cpnttaxeinni  cum  pa&o  donli^Oo^  6te 

.  lucroram  mentioBp*  Cap»  7«  nom.  4f, 

Bcpi^lnm  de  oommontcandts  Incrif  ooa» 

•  luncematrimonioacquifitis,nonintelligt- 
tur  de  acquiiitis  lucratiaocicnle*lbid*vea> 
fiaU.Sed.stfi  pa^um*. 

■ 

MAcedoniani  Senaturconrulti  ex- 
cepriocdpetens  filiofiunil*  qui 
mmuura  acoepii  ,ooncxcnnr 
illum  iif  aninue  tiidido*  Cap«a* 
nam*4.pag.)i. 
ifaenloniani  SenatnfconiUtl  excep^  lo-. 
com  habet  quando  in  peconia  numeta^ 
mUruum  intcrucnir ,  &alias  non  ,  prxrcr- 
qoim  fi  ftaus  iiucuieaerii,  Ibi  nom.f. 
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'p.3;.  Aliam  matcria  ScnatuscbnfuJilblA- 
cedonianifVidtio  vc1b.F1/iMjf41ni/* 
Maiokacds  booa  ia  emphycettfiin  dari  noil 
poffiiQC.  Cap»9.iit  t)>f  crfic  Vnde,pii9tf« 

Maioianit  paffleflot  tb,  8e  qttaHdd  f^nencf 

fucccdon  caiuioncm  przdarc  tentatur» 
Conucn.6.num.i4.&  is.p  t^^,8c  fcq; 

Maiocatuum inftituciones,coniuctudines,&  , 
kges  licitae  fanc.  Claalbl<8.nnRi.4«  verfi' 
cuI.Suflinendo  tamen,p.4i^. 

f  Mandatttm » ic  iufTus  dimerunt  interfcj  in 
mulcis  lamen  conueniant ,  &c  vnum  al' 
Kti  ififaulamr*  Capwt.  n,f9*tc  fe^fp*78* 

Itlaihtisiloo  poteft  aci  empliyteanm  nomi< 
nate  cum  rei  tranfl^rionc  abfqoe  tiocii, 
alIcnru.Cap.7.num.4^-j);  1^8^ . 

lilaiftQs  coiitia^mfini  coiif^jti  fiio  ab 
Vxoie  geftnm  latnm  kibete  pocefinn.54« 
infia.p,f7o. 

Marito trtationabilUter renueme  confcnfum 
taeii  i)«efbie  ad  oetellraQdam  con^- 
dum,  mdexcan&Go§niialapplft«attab 

J  i6.p.i7l. 

rimomnk 


MiiHoionij  contraAns  omnibus  alijt  ante- 
cellic  nece^itatr ,  dignirate,  &  antiqui* 
tatisprxrog^cittaJUut<iiu.7«veiiicul.ynas 
tao.pag.t. 

tllatrimonlum  a  ptoattatote  celebratu  pod 
mandaci  retiocationem,quanais  procura" 
toc  ipfc  &  alcet  contrahcns  de  leuoca' 
catfoae  fgoaii  filit*  fioa  MleiConaea^i* 
nam.4p.271*  ' 

£t  difFereiitix  ratiointer  matcinioniuihy^ 
alios  contra^us ,  qui  firmi  manent  lieno- 
cato  mandaco.conttabentibos  idoeicienr 
tibus.num.j.d.p.i^i  A  ieq. 

Macriaaoniam  ad  centrahendiyn 'per  pro- 
conlfoteffl  <pectale  mandarom  leqiiintar^ 
nec  procuracor  alium  rabftitaeie  poccft 
oili  id  illi  ipecialitcr  Committamr  cem 
nc  (pcciali  petfoaa  dcfignau.  d*num^)<ad 
fin.p.i7s» 

t  Mente  captos  taOabfupaptnmnCt^ 

nam.t9<p.i)4.&  feq^ 
Mercacorfiin  ciuiadebetindicaride  b9no& 

«qoo,  6c  ez  booa  fid«i)ffier.3di.i.p*a^fi# 


Mcrctrix  &  mnlifrcJ  aliac  an  in  iudicio  pes 
tcicpofluDt,;juodcoJtuscaulapif  miiiura 
1llisfnit.Conttenio.exnu.;>p. z6f .  Opi« 
nio  ncgans  probatur.num.f  .p.a^y. 

Metetrici  promifliim  coitus  cau/a  ,  fccura 
cauradebetui  in  foro  coiikiencifle.  ibiiJ.d. 
nn^jnfin. 

Milci  atmatx  miiiiidc.nec  ad  negotia,n6ca(i 
indicia  procataioff  altertns  «bnfHmi  po- 
tcft.Idcni  in  niilitc  militi*  cxlcftis.  Cap* 
io.nu.i5.pag..io7.  Excur  itatnn<i6.d»pag« 
■  ao7.&^qi 

Milesarmatc  niiliti*^&  oeieftis  mititl*  Ini^ 
Icsnon  rcncntiir  crcdicunbus  itiii  wHU' 
quim  £uere  pcjtTunt.nu.15  .d.p.zo?. 

lamllimm  ftipcnJijs  ,  &  in  icdnibus  prc^  ' 
bcndarumpto  debitis  cl?iicorG'^cicnda 
cxccutionon  eft  ,  nifipriu^  bcnis  aiijj  ex- 

.  cur&i(y&  dedu Ao  inde  vnde  viaani.lbidi; 
vetficiltem  piiuilegium* 

Militi  procanttbrtaesceptioaiile  litrin  con' 
cvflaram  opponi  poteft.  iwtn*|7.piao8.8^ 
19.  p.to^.        >•  " . '  1 

Miles^tiam  qui  rktnt  caftra ,  &  Mpeditlo<^ 
nem  veiracur.ii  vere  a^  miliiei^ptocati- 
tor  eflc  non  potcft.nu.io  p  iio. 

Miles  cui  dataeft  iubftitucndi  racultasalium 
fiibftitaeiepoceft«nn.ii.d^.zio.  Ecquiif 
in  aIijS|qaipcoailM«ceieflencoliibciMttB 
Ibid. 

Minotpubei  cnrat&re  caren?  omncm  cohj 
tra&um  tegularitcrgrrcre  potcfti  &ezeo 
cioiliter,&nataralitciobJjgatur.Cap.5.ntt. 
i.pag.ioj.  • 

Minotis  bona  immobilia  non  poffunt  alic- 
nari  abfqueiudicis  decretoin  ip(o  contta' 
(ku  interponto  ,aatlilconciQenii ,  caufae 
O0gBicionepramiiik.Ibid.&  pagleq  AemiV. 
9.&  io.p.io;*<?C  fcqucnti.  Ernec  oppig- 
netaii  polTuntabrquc  rolcnnicacccadcm. 
ibid.Vetfic.Nec  lbHkm.p.104. 

Miaorf  le  «endita  cu  pado  vt  res  ipfii  ma-  i 
ncar  obfigata  venditori  pro  prctio ,  noo 
valct  padumiudicis  decteio  non  loceiac-' 
nience.ou.a.p*l04«&  nn.4.p«i0f.  . 

Mitiori  te  venditacum  pa^o  reibluciuodtf 
lecro  vendendo,autalto,etiam  non  inter' 
.  poficoiadicis  dcaeio  valet  Da<dum.  nu.j. 
4Cicib.iS^aeaob.pd6tf.Ac  ieq. 

Ss|*  ]Uino|< 
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•Bfinor  cam  cumore  ,  &  etiam  folus  per  (e 
■    curacoicm  non  habens,illaduntax3c  mo- 
biltt  fine  «kCKCo  alieMie  |»oceft  ,  «loae 
Jeruando  fenuii  tion  pofluiit»iiiain.  io« 

p.to8. 

Limitatnc  in  illo  <^n\  veniaro  ciaut  impetra- 
olc;  qni  mobiliaoinoitalteiiace  poieft  nik 
it.dp.io8. 

Minor  cum  reuocat  altenata  .prerinm  quod 
inillius  vtilitatem  verfum  ell,reddere 
leoecnr;  &  eroptori ,  qui  dedit ,  incumbic 
onus  probandi,in  Vnliraccmminoris  pre« 
cium  veilum  fuilTc,  quandorespetitur  ex 
nnllitatiscaulajred  quaodo  petitorteftitn- 
doniK  «uilio »  ptobandi  onoi  niiiod 
incurobic.  nQiii.is»  d.  (kioS*  9c  iiaiii*i4t  p« 
lo^.&(€q.       ^  ^ 

Ifnor  qui  piecinm  libi  ibfaiciim  petdidtc» 
^ntnoo  eduecfus  iblaiioncm  ^>fim  ceftt» 
tnaittr,nam  .i  3  .d.p,  109. 

Minorc  teftitui  poflulancc  aduetfus  iiene' 
laiitiom  maioumacdikoii  inciiinbic  4 
pobandi  vecliimiB  vdliniett  illini. 
i^.p.iio. 

Minor  coratorem  habensineedrci  caftren" 
.  fii,ant  qoafi  cafticnfttiSnd  iiloconcnliCRe 

pocci^  num.i^.p.iu.Contrahendo  camen 
natutalicec  obiig^»  Ibid*  nnm.  ieq»  4e 
pag.feq. 

^linoc  cnnioiembabeiii  neo  obfigmK  le- 
cpm  concrahend  s  ilbHiivet6  libi  obl^p^ 
imm.xi.p.113. 

Sltamen  minor  agat  cx  contra^,  repeUeii* 
dos  eitCt  ii  et  pacce  ine  fidem  non  pneftat. 
£t  qnanuis  non  agac  potcric  aduerfarias 
..  tudicem  adire,  vc  concndns  leoaUdeiar, 
eoc  ab  eo  deobli^Knt*  Ibid  in  vctfico^ 
Q^pd  nmen.  Ec  an  adneifittbenefidnra 
reftitutionis  minori  compctcns  pofsit  ad- 
nerlarias  eodem  vti  reoiedio}  Ncgaciu^^ 
Ibld* 

Minocis  filendo  qoinqueniiali  >  poHqnfal 
legidmtm  aeratem  iropleuic,  firmusmanec 
.  cooccaftas  qucm  inceniultocuratorc  ce« 
ldnMic«nama&.p.ii4« 

Ec  qoiMiaeflniam  McoocnAatvlUdicaceni 
non  inc{pic  currere  nilt  poft  complecam 
viginci  quinque  annorum  «tatem ,  quan* 
frismbntancea  Tmiam  ccacn  impecm* 
uerit,aut  pto  maiore  habeatur  propier 
contrad^utp  macrirooniuro,  fecunaum  ins 
^'ieq    I-a&tanain.  num.  a^.  d.  p.  114. 


Ecquid  in  quadriennio  ad  petrndam  refU' 
tutionem  pto  antea  geftis,  num«X4.&  af • 
p.Iif.&ieq. 

Minori  iclicilum,  aut  proroiflaro  c^va  ad 
perfc<3:am,(eu  lcgitimam  scacem  perucnc* 
ric ,  non  debccur  ni(i  expieca  viginci  quio* 
■  qaeaniiontiDcnte,quantti8anceaveniaAi 
«acts  impcrrer,  &  idcm  fi  vzorero  ducar» 
iUinte  iute  Regio  Lurtcano«naro.z^.p.u6. 
&req. 

Minormaiorem  fe  afreuerans^ne  fin^  ian« 

menco,  fiae  illo  adhibito  ,  quando,& 
qaacenuspeidac  rcftituuonis  benciicinm. 
oam* a'7. OC  doob* fequencib. p.  ii/. 
feq. 

Ei  quid  vbi  minor  finc  dccrno  prsedium 
vcndens  maiorem  ie  c^edolosc  afleric» 
•a  notlinds  nmedio  vdiwfiic ,  nu.  3  o. 
3i,p.nS.ftftq« 

Minoreriam  pupilfus  pubertati  proxtrouCy 
&dolicapax  obligaturex  delidh>inof| 
nnwD  poDinir  psiu  ocdioadii»Cap.^4nii;  - 
lo.p.iji. 

Minor  viginriquinque  annonim  procarator 
ad  iudicia  copftitui  uon  poteft.Cap.io. 
iiimi*d.p^tooi 

£t  procuratoria  cxceprio  rtiam  poft  lireoi 
conteftacam  minori  opponi  poceftj  fcia* 
didum  cum  iilo  agicacom  reddirur  oal« 
lam.lbi  nom. ).  TetficalaEc  in  pbtid 

p.  aox. 

Minor  Izfusineo  quod  vc  procarator  alre* 
riuf  gelsic>refticacionis  auxilio  vri  non  po- 
tefttpnscerqttim  fi  minor  ^  ij^odiiis  in> 
de  damniim  patiarur.num.^.p.tov 

Mioor  adoetfas  negotium  i  le  gcfturo  non 
eeftitnitiit ,  nifi  prnb  Isfam  fe  doceac ;  in 
i)$  vcr^  qas  nacara  fiia  nociua  funt ,  aln 
Jzfionis  probaiio  nonccigicof.Ciaai^imu 

Modus  in  ceftamenco  (criptos  qoi  iyonis  vaOm 
ribns«duetfinr.anc  ifnpofiKrtfii  eft  %  lei}* 
dcnr  puro  maoence  relido.  Opi7.  nara. 

43.  verficul.  Ec  circa  modum ,  pag.  16%, 
Ecquidin  conrra&bas.d.  num.^}*  vedi* 
cid.Qaodedam. 

Modus  qui  folius  legacanj,  ant  4(rtlitet^ 
commodutQ  reipidt,noo  obll|gic«  noi^. 

44.  P.164.  " 

Mo4itf  0MicttaniiMnoRfi«i%Mi» 
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fodex  \ 

■■  non  impedicbmeiM«'iiUB*io.  TetficnL 

*]]ifonachus  procaratoc  altcrius  c(Tc  ncquit 
abfque  abbatisroi  liccntiajncc  alium  iub- 
llttiKce  poce&  Cap.  i«nain*54  pag.j^.^ 
«*4.iittn»i7.&  iS-p.97.&fe(|. 

|d(V)aclius  quicquid  acquirir ,  niohaflerio 
fuo  acqui(it>ia(bi  filij(atmiJ.aut  feroii  &  in 
ftc4]fiiiendtt.  noitcimj  ,niiocekeii  caiii- 
paratur,  proat  monallerio  aMg^cipMie- 
rit.d.cap.4.  num.f.p.^t 

.  Motuchus  ex  contiaau  a  fe  gcfto  nee  nata* 
laUcet  obligatur  dteri.  Ibi  ttam.t<  d*p.9f« 
6c  icqucnti. 

Ncc  altcrum  fibi,  ant  monaftcrioobligat  cit 
contiad;ualcruo  nominegcfto  quaouit 
pollea  iMoro  iubeer  piabtns.  Iia4.d4>< 
91. &  num  (■p.9). 

Monachus  ptofitendo  propriam  a  fe  abdicaC 
Yoiuntaicm ,  &pco  moctuo  tcputatur«d. 
num.tf.p9S* 

■Monaftcrium  non  tcnenir  cx  monachi  cotl- 

.  .tca&a  gefto  poft  illius  in^rcirum,nili  ^ua- 
tenas  inde  locapletios  fadlain  eft>nam  8« 

.   p.9  4«  Et  quid  dc  dcbiris  ante  ingrelfain» 

•  ,  ibi'.^.  &  num*(cq.  Et  de  dcbitis  monialis 
.qoibus  ance  roooafterij  ingjtcfluro  obliga- 
te  enr,mi.to*  ft:  doob«  ieqaemib.d.p.94* 
&  fcq. 

Monachus  nec  obtenu  luperioris  fui  hccn-* 
cia  conccaduro  nomiae  fiio  gcicie  potcft* 
nam.i).p.9f  *ft  nnin«t4.p.9^. 

Monachus  epifeopai  ikidm  panpertatis , 
obidientix  vods  non  manet  excmptus, 
led  illa  iii  fununum  Pontificero  uanf- 
frronnir*  d.ttam.  l irerficoia  Ade6  d  p« 

Monachus  nomine  monaftcrtj  Contra^m 
cccete  ncquit  abfque  abbaris  »  &  maiotis 
wnal  poftit  oapicuji  €oafififa.nam*  if« 
p.57. 

Monachus  regulariter  fine  fuperioris  foi  It' 
cenda  pcQCuracoc  alcerius  eflc  non  poceft» 
neqae  ad  iodicni ,  noqiie  ed  negotit-nnm. 

I7.&i8.d.p.5)7.&rcq. 
Monachus  de  lupcriotis  fui  licentia  procu« 
-  ratoc  aheite  quandoid  monafteri)  ali- 

quaexpofdmiiiiatodepofeftt  Simuiiery 

&  arbitcr.num.io.p.pS. 
Ifem « confticiu  potcft  piocuniof  in .  caula 


ftbiiacb  monafterij ;  &  pro  nionaftcrijpa' 

crono,  auc  dcfenfore,  aiu  amico  vtili  ,  de 
liccncia  lupcuoiis.num.  xi.  d.  p.  ^ 
firq. 

Etan,  He  qoando  de  liccoria  e|Nfiopi  'pco- 

curator  alfeiius cflc  pofsit,  ntim.ii.p.jj* 
Monach'Js  aduocandi  munus  cxcrccrc  po- 

leftnecersrtate  monaflerij  id  cxigcnte ,  & 

abbateimpcraniC' num.a^.d.p.^?. 
Monachusdc  fupcriorisliii  liccntia  ,vltima- 

cum  voluncacuroexecutot  cftc  potcil.nu. 

•ft7.p.foo«  Umitaln  fiatribua  nuooribns 

num.19p.iol*  '\ 
£t  an  gcfta  a  monacho  huic  muneti  le  ingc- 

lenti  (inc  lupcnoiis  lui  hcentiajCeneanttf 

nain.$o.Ibid* 
Monialis  ncc  dcabbatiUxfuatHccntia  pro-* 

cnratrix  alccrius  cflc  potcll  \  fubftituerc 

vcru  potcft  delicentiailhus.commiflaiibi 

adid  faculcace^l  Cap.4.oam.S).  verfical« 

In  religiora,p,5r9. 
Monachus  ctiam  oidinis  minorum  nomi- 

nare  poicft  ad  emphyreufiro  quam  ante 
•    profclsioncm  habei>8c.Cap.7«nam.  45»« 

circa  priocip- p  167«  OecunalrE  nnaCii* 

p.i68. 

tMocatnc^t^moBaeAcotftnporis.  Uhir* 
bec  tiaAom  fiicoefiiaam*  Oiflet. ).  num« 

^8,^.319. 

Motx  purgatio  ance  litem  cooteftatam  ad' 
miccitarin  GonsiaAibttt*ClaiifiiLia.na.;< 

P440. 

Morcs  hominis  non  detetminaNtttr  ot  iblo 
?oo  a^a.Cap.6«nam.8.p.ia6. 

Muliec  pro  aliquo  fiJciubens ,  aut  alienarU 
iole4|aoai»  modo  fiilcipieiis  obl^ado- 
nem^Vcjlciani  Scnacufconrulri  excepciohe 
iuoatur;^*ciiia  ctiam  in  foro  conlcieoriaf 
vti  poteft.Cap.7.nom.c.p»g.i4).  ' 
MaUeralicai  mandans ,  vt  proaliqao  lnteit- 
'  cedaCimandari  iudicio  non  tcnctut.num< 
p.  144.  IL  nttm.4.  veificuL  Coaftat, . 
P.I4J. 

Mulier  dolos^  ageat  Vellciani  benefidonoo 
fruitur  d.nimuj.vetficaL  Qaaii  >  4cnom« 
4.p«i45. 

Malier  intetcedenspro  molieili  ilieiiatdaH 
te,aut  pro  pecnnia  libertaCtt  canfi  danda< 

Vcllciani  ciceptionc  vri  non  potcft.  nu, 
pag«  J4f «  Siroiiicec  in  quibuldam  aiijs 
S<4  Ctfibotf 
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eafiljus.Remifsio^  ibid. 
Malicr  an  Vclidaaiaiuilio  (enDmiate poGic. 

nu.6.cl.p.  t49.eiim  fiDqHmtM»»  Relolatb 
.  miro^^io.p.i47.&feq. 
Et  an^  cum  limpliciier  renuntiatjdc  illo 

ceiciotaca  ptaelumatiiT*  ouin.7.  kc  quid  fi 

Tenantiet  tatainenco  «Ihtbko»  miintC*  tl. 

p.Hf.Scfeq. 

Et  an,cum  in  tnftnimento  continctur,  quod 
cctliocau  fuit.  audienda  fit  poftuiaii5,no- 
.tadvai  inperboc  inretrogati.  d.  aain.S* 
vcrficnl.Se«l  de  prfedi^a^p.  147. 

MnHcr  prerinm  T  feu  rcm  aiiqaam  intctccl- 
^onii  cauia  rccipicns ,  ex  iutis  commnnii 
di%olitlone ,  Velleiano  Senatufcoufulco 
ttonianatni.Etan  aduecfus  confcfsionem 
pffopt«im<lehoc  io  rccipnira  publica  con- 
lentim  «nditi.debeat  ^voleot  proboe 
coouarinm*nnin«  !)•  14.  &  if.  p»  i49* 

&lcq. 

Et  qualc  debeaccflc  wetiuBi,  vtptopteiil* 

lud  Vdleianibcnefednm«niicut.nnu6iac 

feqkp«iro.&  fcq. 
.llolieteciam  aducrfuJ  prindpem  &  hfcali» 

diebita  VcUeiani  bcncficio  gaudec.nnm* 

si.p.152. 

llnliei  contitAni  omncs  celebrarcpoteft. 
&  ctiart  com  marito  e«epu  donacionis 

cauia.num.x».p«»53'    .  .  - 
MnUctttapud  jBgTplioialniniflnncboaa 

ftmiliae,  &  cxcerna  ncgotia  gcrunt,  etiam 

'  forcnfia ,  naariti  vero  eatum  domcttica* 

Non  fic  in  populis  poUtico  mocc  mnd* 

boi.anni.a44>.if4* 
■Mnlieief  coniugat«apnd  nationts  aliqnal» 

tx.  legc  mnnicipali,aot  R.cgni  coluctudin^ 

vtapnd  Hilp*nos,Lnficanofqu^,  neccotf 

tiate  «ncc^fi  conna^ii  ablqoemt- 

titi  Hcemia  celcbrarc  poffant.  nuro.  25. 

d.p.if^.  Etcnx  iu,num.  a6.1bid.lc  p« 

Mnlte  coiiingattlneifibus  aliai  i  iare  per- 
mifsis  fideiubcre  non  poteft  matito  in- 
uiro  ,  ftante  confuetudine  ,  aot  ftatuto, 
quod  fini  maiiri  conftnfii  concc«ani 
gerere  non  pofiibnnm.a^.p.if  5. 

Mulieri  datum ,  aut  tcliaom  ca  condition^ 
aacmodo,vc  eio«  ipfe  babeat  libenm 
adniioilfafMiooem,an,lbnteconraecadi> 
Bc  pnEdi6b,inconfaIco  matito  po6it  fuper 
eo  contradam  ftcere,  &  alienationemicx 
sum.^a  .p.i6a.cum  fequcinib.  Relaiuio 


Mulier  telidam  iUi  aUinatioBif  ottere  in- 
iunao,incon(bltollutfto  alienate  poteft* 
confuecudine  non  0bftilMe.0nm.4i*  .Teff* 

ficni.Faciunt,p.ifi5. 
Itcro,confuetadopiaedi(^anonhabetiocum, 

dim  nwliec  contcahic  cx  necefiitnte.  Ibi^ 
Mnlieri  coningane  dontcum  ,  auc  rclidlum, 
ica  vtad  eam  pertineat  infoiitiiikm ,  qubd 
aliis  ad  bono^im  comrounioncm  inter 
cam^ecinaricninpectineietes  legecoinA- 
^s,adeandem  pertiiiei,  modo,  aut  con- 
dicione  in  conrrarinm  idtedia  non  obfta* 
te.num«46.p.i65. 
Mnliec coniagau  an  pofsit  ad  einphfcaifiA 
noniinarcinconrulto  marito,ex  num.48, 
p.i66.  Rcfolutio.  aum.  49.  U  lo.p.  167. 
fcq. 

Mulieiconingata  habensins  patronaras ,  ati 
abfqae  matica  prcCeacaie  poiitc.d4ianto 
48. 

Mulier  coniugata  ad  qaam  peidllet  emphy. 
3Bea(a  cumnominandi&cnlcace,  nonpo- 
tcft  nominare  ad  eam  pei  a&um  intet 
viuos  itrcuocabilicecabfqne  maiiciaficn' 
fii.  num.49.p.i<S7.  Poceft  ver&  ienocabitt> 
cernoaunaKincecwioi»vdln  teftamcoco* 
num.5o.p.i68. 

MaUct,  ftante  confuetudine  di4£la,non  trne- 
tnt  fi>hico  matrimoni»  ftsm  coacndni 
fi  le  oeAo  fine  mariricon&nfu  j  nec  hzre- 
des  iUiat  ftare  tcnentur ,  quanuis  muliet 
contta&os  citcdnm  concuUflctin  tero<* 
pus  poft  moicero  fiMin.4  noni.49«  veiA- 
cul.In  quamfentCQtiam.pifiS. 

Moliet  coniugacajiftantc  coniaetudine  pnsi. 
diAa ,  poccft  hceie  donattonem  cau& 
HKWCis  abfi|oe  marico.  nnin.f  ad  p  J^l». 

Mulier  comugata  an,  &  quando  ablcnte  ma- 
lico  coatiidiere  pofsit,&alienarc,  tuvc 
maneac  firmus  contra^as,  fc  aUeaatio, 
num.^t.  p.it^p.  &  num.54.p  icq 

Muliet  in  tctminis  prardi^x  confijctudinii 
an  cooiia^m  vtilcm  iibi, &  maiito  ge- 
lere  pofilt  ttb  iaidoknaia»f  ).  ftcleq.d.p* 
itf^.&leq* 

Muliercelcbrare  potcft  contradlas  circa  ne* 
gotiationem.quam  roaiico  fcicntc  &pa- 

tience  eieffeeCiiiiim.$4>  P*i7o. 
Molierfinl  nMtfci  confenfa  ptoctttatoreni 
ad  contradum  celebrandan  contttotio 
nequit.num.f  v<}*P' 170. 

waaMsk  in  indicio  .ftareneqniictf 
coniwtndine»  irwM|wliiomarico* 
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bum»S7*^.t7i'thik»^  nifi  ihatirasirratid* 
^  Babiliccr  (it inuitus ,  ^uo  Cftitt  inddt  inp- 
*  plc(.nttm.f8.p.i7»^  ' 
Miilier  in  inficiO  conni  Auiriini  itm 
left  6od  Itcnidft  miHad  doiem  repctrn- 
dam  illo  a<l  liiopiaia  tergniie.iiilai.  f 9* 
(l.p<i7i.      .  . 
Ifaliei  in  iodKcfe  agere  potefl  fini  conf^nfil 

•  olaritiillo  petegre  ab(cntc  ex  caufa  JcHdi 
in  ipramcommifsi ,  vcl  cunnadus  ab  illa 
fcfti,  (^uando  pciiculum  cil  mmoca.  nu. 
<0.d.pJ7i. 

MuHcr  m  iudicio  abfcntis  maiici  noininc 

e0enon  poredjncc  proaHo,ctiam  cx  ma- 

riticonicnta  prucuractix  ad  iudiciu  cfle 

poie(Ubid.ferficiilMariti'ver6*  • 
•  Mulicr  mandatum  alterliiS  conrraftus 
'".    (ulcipcrc  potcit  linc  manti  confcnfu  ;  SC 

gctta  pcr  cam  procuratoiio  nonune  t»r 

klMiiiC}iedipfa  nSandatori  oblig^u  noii  * 

manct  num.6  fd.p.i^l. 
Mulicr  procuractix  ad  iudicia  cilc  non  pO- 

tedrcgulatiter.Cap.io.  num.  7.  p.  ao)* 
'   Excipiuntur  nohnulli  cafusa  SpecnL  tstf. 

diti.  Ibid.K  p.fc(j. 
Etan  roulier  pto  pupillo  in  iudicio  lUid 

pofiiCt  ibi  nani«S  8c  9*p»io^'Sc  fcq* 
Etan  in ludicio in  quo  proceditut  fola  rei  ve- 

linte  infpcifla^tcmotis  iuris  apicibnSjpof' 

fit  efle  prpcurattii  altciius  y  nuner.  10. 

p.aof«  • 
ilillier  pto  tcbus  fuis  in  indicio  compnrcre 

potcil;  &  potcft  ficti  procuraitix  inieol 

piopriani.d«num.io.in  fin.p.io6. 
*lf  nlier  nec  in  indlcio  voliihtariitf  inriiaKAi^^ 

nis  vt  procutatrix  altcrim  coiD|iaictt 

tclinum.ir.d.p.zo^. 
Mu  licri  ptocuratotia  ezccptio  antc  litcm 

conidbtain  oppoiildcbct,&noo  poftetJ 

nura«ia.d.p«ioo. 
-Mulicrprocuratrix  ad  ncgotia  conditui  po" 

tell,&  mandati  adione  obijgaiinU(ii«d* 
.  '  |P*SO0«dCliaili.l4.p.req. 

•  lliitliDni  cimi  pido  ^eftciendo  tKqiiO^  a«c 

'dando  vltift  fimem  principalem  valct 
pado  irrito  roancntc.  Diffeccnt.  4.  num. 
i.p.}}o.&Ottm.4Jniin.p.3  3  L*&num.iz. 

Jjmita  in  pzAo  pro  intcredc  damni  cmcr- 
gentitgauc  Inoi  ceiTaiuistiuuiuat.  4<P* 


fnJex  ^Bffum^ 


.  fjjiftfeq* 

Mtttuun\  cum  pai^o  vt  cadcm  fpe^cics  rcd- 
datur,.non  iubiiftit,  icd  talc  pa^urti  facitj 
-vc.cominodaciiat,MC  dcpoficam  fieri'iil«- 
.ceJligaiiir«Dttnii  I  i4id  fiikpijl  7* 

%  •  • 

NAmialis  obligacio  non  orittir  eii 
contradlucui  lex  rcfiftir-jfcdqua 
do  non  rciiibc  ,  ncquc  afsidit, 
liatttialii  obl^^uio  diiciiri  Ca[|i 

y.iium  ji  p.  f  8. 
Ncccffifiiis  vidtus  non  potcft  laborantihui  • 
fubcrahi  Claui.^.nuin.^.in  iin.  p.  408.  in 
fin.aefcq. 

Nobitis  publico  carccti  aftringerc  fc  ncquit 
pro  Xds  alieni  folutiunC}  nubilitatis  pri- 
uilcgio  rcnuntiato.  ClattfuUyinu^.  vcifi- 
'ficnLSiaiiltcei»p>4o^* 

HomeriDei  pttbKcbjjpflraiiieiicis  prafpoiit 
fclct.Conucn.i.nnm  i.pag*iia«  bt  efl  de 
iolenoiute  milruincnti}ilKilsc>fneooroif^ 

'  fioirtiiiviuttcoriittAtiiii«niliii«d.d4p.an« 

Homcncontradus  fcribitus  in  initio  inftrtl' 
qicmi}  &is  inieliigiturcelebrari  cuius  no* 

'  iberieiiprimttiir^nifiateiMCOcarcpugn^ 
Conuen.i<num.j.p.iij.  ' 

Nomina  contrabcntium  abbrcuiate  fcriptaj 
*  an,&quando  vitieniinftnimcaiuiu.  ibi 

natii*i7i(^.*il^* 
Nomina  contcahcntium  ^tianais  iri  initio 

inftrumcnti  non  cxptimantur ,  icd  poftea 

in  paite  alia  illius  non  vitiatut  cot^pflos* 

iHiroaS.d.p.si^. 
Nominaieram  ad  comnlurje  hominum  pla- 

citum  muiabilia  funt .  ialut  caittiri  iub- 

fUntia*Inii.num.  i.p*}« 

Kotdmu 

Nourij  publict  poirnoc  abfiintiiin  iiomiB8  • 
■■  filpnlari  in  ibtptutis  nrt  eos  conditit.Di^ 
feient*x*nom.zf .  vctucul.  Czceium ,  pag*'- 
x9x*  &claafuUi5.nnm<ii.pae.45k 

'  -  *  "--^Keititibiif  ro- 


Noiaiius  jprxiiimicnc  li  u,—.  

-  ganisMoninia  qaciri  inAfnincnto  coii* 
tinenttu  pcrtincncia  ad  COIKriiftllin«CI>V' 
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Hotatiotfiiaiis  publicus  lcgibasappcllstur, 
&  tamcti  qui  {ctuituti  obnoxius  cft,etiam 
Ki()ublicae  atl  nocaiiatus  ropntil  aflami 
'  ne<)nit.CtaiifoliS;*nuiii.i^pag^4f<«& 

(cqiicnti. 

Nocarij  diiierlis  a!ij«  nominibiK  in  iurc  appcl- 
•  lamur.d.  tlaul  f  niini.».  p.^^  %.E«  <nt 

(erui  publici  dicantur.lbid. 
Notario  ab(cn<is  nomine  ftipularc  ,."nab(enti 
ance  acceptationcm  illius  irrcuocabiH  er 
ia$  acquiraitit.lbid^  nufti.).  p. 
folutio  num.8.p'4f  f. 
Notarij  ftipulatio  ablcnrium  nominc  in  co- 
,   .  uencionaltbus  conluciudine  reccpta  vbi- 

.  quecftimno.4.p.454* 

Noiarijm  cspeditione  muncris  fui  ftipalaii 

«lijs  pofTunt^non  alias.nn.^.d.  p<454« 
Nouujeiiain  in.rc(pcdiui$,&  oncrofiscoiw 
'  tMftibos  poflitnt  «blcniium  nominc  vu« 

literftipulari  num.p.p.^S^' 
Notaiij  ftipulatio.morttto  illo  cuius  nomine 

fiipulatus  eft  ance  acccptationem  ,  auc 
'  .  MoMncnte  |Bovtiio;ti«nfic  «d  hxtedcs 
M.  <am  hmi^tu  nnm.  io«  p.  4f  ^  & 

(eq.  • 
Noiaiij  ftipulatione  poflT-ftio  non  au«tittnt 

obfcnfi  qnanuis  confiitari  dcnfiiU 

d-^.tur.num.ti.p-^  7- 
Notatins  ftipulaii  nun  poteft  nondum  natis, 

ijcque  cooceptia^oum.  «.&  i^.  p.457  CC 
^  fcq,liitclligpiot,  quandoftipulatio  princl» 
^  palitcr&  immediaredirTgitiUjinnondum 

natoincque  conceptpc*nonHi4*d.p.4}8. 

1>cciaraodo  vc  ibid4e  «iim.  icq.  &  Dum« 

l7.p.4T9. 

N"tarius  ptaclcntibm  qui  ftipulari  fibi  poC- 
funt ,  flipolaii  ncn.  potcft.  num.  ij.d. 
'p.^fS. 

•fNocoriam.  &(cntcntia  aeq«ipaipiitiir«Gi^ 
«<inHii.aMo(iii.p434* 


O 


BligAiones  to  CQHtiaAilNit  «feeMl 
contralinniar,alf«<cJo  conftnlii.. 

Ditfctcnt.i.  num.  18  pag.  189, 
Etcurita,UU.i5.dLjp.l85>..&teq..  • 
Obligatio  fucccdit  adiiuefCKinolJiftmM 
'nibus  facicndi  ram  in  conttadhbdlllridi 
iaris,quain  bonae  iidci»  Di&Ul*oa»9Ai . 
}o.p.jij« 


Et  quid  inojiligztionptem  d«ndJ.d,nu.*9i 
Oblig>iUu  gcnecalis  bonoiu  dcbitons.aO^am 
fittura  cpnipcchcTidit.,  quanoi|<4e  :this 
expref  jidiaam  iKKi.fi^Ma«fDi*i  j  riifit* 

lp-44'- 

Obligutiu  rpcci.nlis  bonorum  magis  a(6cic 
rcmi  qntbn  gericrallSid.fJanliiK4»4}am.4. 
.  *J«p.44»» 

ObHg3t!o  gcncralis  ciiam  fi  addatut  dii^o 
vniucrfaiis  nun  includit«a«  quc  vcriUiiiiile 
^«quemquam  rpcdalttcrnon  fiiille  obli» 

gaturum  if.Bum.j. 
Obligaiio  rpccialisgcncr^li  adie^a,aliquaQ* 
do  cedic  in  dctrimcntum  illius>num«f>.d. 
p.453. 

Oblig.itio  gcnc ralis  bonorum  omnium  abf^ 
que  (peciali,in  omnibus  .aciingulis  prz- 
larionit  ios  pnlbt.cvcdHori -prrmoxfis 
ct^inie  ppAea  Ipecialitcr.  Acnndo  obU- 
gfita«aam.9«p*44)«  • 

t 

OJficmmhtdids, 

Officium  indicis,attento  ture  ciuiti,in  bonat 
fi.ici  iudicijs  tantum  vakc  ad  vftiratum 
ptclbtionem,  quancumcxprcfla  conaea* 
liodeillisin  fttpulationc.(^»lfcrcnc.}*na« 
io.vet(icol.Deinde,p»)oa.  l>c«laraiar  ikL 
iA.d.p.)oaa&  feq. 

OffidanMadid»  noncoi»petit,nifi  sqoiciie 
...cxlgcnte*8e  mifrricoimerlmplontidicif 
rur.d.num.it.p  s;oi. 

tOmitti  pollunc  aliqua,  quaE  rcmitci  neque* 
WK«Cap.iOknnm.t7.p.fto8« ' 

■ 


P 


AStt  nuda  fJmpIicia  quanuis  iure  c/- 
«|ilj  non  patiant  aiSlionem  ,  ligant 
«I  atiimaE  iudicio.,pififctenc.a.  nu. 
l^.pag.iStf^t 
Padum  nudum  dc  mutuando ,  aiit  com- 
roodanio  iiitc  ciuili  ad^ioncm  non  pro* 
dttcit,criam  noniori  iure  attenro,  quo  pa« 
'4bimdc  donando  cfficaciterobUgat.nai^ ' 
I7.veific  Quodadf6,p.a89. 
Padnnx  routuo  adicdhim  dctaoton^em  a 
mimiatario  mutnando  cikm  commod^ 
pofsit,  vfurarium  cft.  Diffcren.  4.  num.t. 
.  ver/icul«  Et  adco  ,  p.)ioi  Idem  dcpadtis 
ftiijsonciolis }  qaantttmius  Ibliu  ac  infta 
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mercede  fintitGMipeiifinida«d^ttD«i«ad 

P»doin  mutuo  adie^mdeuitcrefledainni 
etnf rgentis ,  vai  luai  celTani»  cneditod 
(bliicndo  v^Iecj  &  abiniiio  contracflus  ap- 
|>oni  pocc(l  piqimeicilcdAninjantcaiou 
erocigcniis«nam.z.d.p.}5i* 

Idem  io(MiAoprointereuetuchcenantt8aii» 
te  motamdebicoris  Ibid.vcrGcul.Ecquan- 
uis<  Declara  ,  icu  iiouu  vt  nam.  lc^uenti, 
p.J3*' 

Paanm  «oo^iaAiii,  qnem  cottttaheiiict  no- 

minauerunr,adicftura  contra  illtusnatu- 
tam  ,  xegulatica  non  vKiatur ,  led  £icir, 
comnaiim  aliam  cenlcd  ab  eo  cuini. 

:  iiomcn  cxpicfTam  fuit.  nam>f  .d*p*}|i«tfC 
rcq.Ecvid.in  (equentib. 

Padum  de  non  lepctendo  depo(ico  incra 
.  ceicom  ceffipnt»nonvaletiIccm«deDon 
tcnocando  prccatio  ,  dc  non  'leuucando 
procuratoic,&  liciu  Gmilibus«ntt*6*vetii' 
cul.Pcc  contcaiiam,p>  j  5  }• 

Padhim  concra  (nblbotiam  conrradlas  qnl* 
do  viciecur.&  quandu  faciat,  contradlum 
alium  ccn(eci,qua  n  a  conciahcniibus  no- 
roinacum,ex  nu./.d.p  3i5>cum4equentib* 
Tfqneadnnm  II* 

Padum  in  vendiuoni?  contrailu  ,  vt  le  eui- 
.  da,eui&iononp(xfl:ccur,vaicc.d.aua)«7* 
verficul>Bal<Lvcr6,p.}  H* 

PaAnm.  conica£tni  adic&um  contia  fiib- 
ftancitm  illius,  non  facic  illum  in  aliura 
ttan(iie»ieaiudicaii  alium  *  quam  quem . 
concrahcBies  cdebrate  incenderanca  d« 
DifFer.4.nam.8  ad  fin.p.  j  jf  • 

Fadlm  adiedioiiis  in  dirm,&  refolutina  alia 
tefbluciuam  conditionem  concca^usopc 
.  'rancttt«Diftercm.f.oum.i5.p.jjr». 

PaAopfEiiiacorum  cfHci  non  potd^vtiniiiiF 
nentum  publicum  habcac  exectttioaem 
pataum.Ciau(.6.nuro*3.p*39P« 

Padnm ,  vc  debicoie  non  roluentt  llanno 
«empotebftatim  capi  porsir.valec  CbofnL 
7.nam*a.  vetiiciu.  Conmrinm  amcnf 

P'4P4* 

Pa&nmvc  debitorflatnia  die  non  iblneftf» 
propCManihdtitate  ctedicoris  capi  pofiit, 
non  va!et.nu.3.d.p.404.  Prodefl  tamcn, 
vcinterpellariiudex  poisit  pro  capiiua.d. 
mm.}4nfin.p.40f« 

Pjj^m,  qno  liDcr  homoobligatus  in  dui' 
tate  aliqua  domicilium  habcie,non  valcif 
Ciaaf*7«num«6.p.47.ia  pimc 


t  Papa  cx  magna  aliqua  caufa  diipcnfaic 
potcftcum  monacho  rupcr  ciTcniiahbus 
ptoicisionis  voiis .  <.ap.  4 .  num.i4.p.96« 

Patetinofficioiiicilanicnti  quctciam  com- 
-  peientem  filie  lob  iiia  potollatoaooitinito 

temitcrc  non  po«eafilioin'ntto.Cap.a.nn. 

46pag.5j. 

Pafec  pco  boois  adoentitijs  filij  qaorum  vfui^ 
fiootttadpatrcm  tpium  peniner,  habcc 

excicicium  adlioni:  in  ludicioicam  tamcn 

,  filius  aiiquando  fuo  nominccxciccic.po* 
tcft.lbinam.55>fp.5P.&  lcq. 

F^cet  an  in  iudicio  eile  pobit  finc  fiiij  coi^ 
lenfu  circa  aducntina  quorum  vfu>N<ilus 
ipfiuspatiis  ciinum.Cu  cum  lcqucntib.p. 
tfo&le<|.  : 

Patii  competic  aaio  ex  filij  conciaAa  drci 
piofciaitium  pcculium  ,  Scctiam  cxcrd- 
tmm  adionii  indc  oicz.  num.64.p.6i. 

Patri  «uam  aOionom  qoamndam  ijoai  ankL 
qud  iuic  ad  iilium  pcitincbanc,excicicium 
competebjt:8cliliui  abicntepaiie,&pro^ 
cniaioie  illius  exercficcasiniudicio  po' 
icrat.nuro.6f.d.p.tf^. 

Paccr  ad  rccuperandatn  pro^diinH  fitg^? 
doicminiudicioagere  poceft;  kfilia  ab- 
ientc  cautioncm  dc  caco  •piaeiUic  dcbec 
pio  pat  te  iHias.nam.7».  p.  ' .  * 

Pater  ob  malos  vitc  moies  ptiuatur  excrcf* 
cio  adionis  in  caufa  piofediiiac  dotis  filio; 
•  led  proptet  hoc  partero  in  illa  fibi  corop<«  ^ 
tentcm  non  perditmaia74.p.tf7* ' 

Pater rcguhtitcr  pro  filionon  tenecur,nec 
cxfilijconna(^u.num  77.p.68.Limicatut  • 
inaitqnibiu  cafibns ,  vc  io  peculio ,  intta 

cuius  vitca  ccnentr  paRcctfiiiicQmiaaa. 

Ibid. 

Faccr  ciuiiiccr  &  natutalicet  adione  de  jpe- 

colb  cenecnr  es  filij  coocniQn«  nnm*  •  »• 

p*<?9.&ieq. 

Patar  inrra  peailij  vitcs  duntaxat  tcncrur  ,  ■ 
de^u^etiam  quod  fibi  dcbccur  j  fitiua 
f   .  .tei6  inlblidikm  ez  conciaAn  a  legefto  Jia; 
85  P«70- 

Patcr  eciam  cenetur ,  ftance  nouiqii  iure ,  de  ' 
pcculiu  aduencitio,  cum  quofilius  dc  cd* 
ienfii  illina  iM^gociatar.  nnm.  84  d  p«  70*  ■ 
SecUS,fi  ncgociandi  cum  illo  facoltas  filio 
i  patre  dacanon  elIc^d*nttmt24*TCffici|l' 
^aodvct6,p.7i. 

Padr 
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9»tfr  qut  pecnlinm  Ifilio  conceGir  in  ccrriim 
acdcfiinatum  ncgotisiionisgcnus,cx  iiiij 
coniiaAa  circi  alia  geftoiionceiietiir«tia*, 

Pater  quanuis  filio  peculium  cam  lifeera  ad- 
ininiftratione  concersiflct^de  fili)  delidot 
-«ilt4)a»fi  deliAo  non  cenecor ,  nifi  qiM* 
tenot  indc  peculium  fafhim  Cit  locii* 
plctiat.nii.86  p.72«&nu.89.  vcrlicul*  Ac- 
que  ita,p.74> 

9iX9g  coademnaiicmem  filij  excaaia  deltOlt 
depecutio  folucfe  cenccoc;aiiin.S8.&S9* 
p.73.  &  fcq. 

Patcr  quando  ceocMur  adione ,  ^mJ iir/tf, 
cx  filij  concndiiaiom.9S.p.77A  ieq. 

^aKCtenetursdionc  deinccmvei(o»Cxfilii 
contra^u.num.i07.p  Si. 

f  aier  cenerar  pco  filio  nib  fin  pottlknc  con* 
iUratOftd  decurionatus  munot  prcMnoco 
dc  illius  confcnfu  expreflb,  aut  taciro, 
nnquam  fili)  fidciuUor.  num.  108.  p.8M 
'Pio  cmancipato  vckS  «d  mooiiiafiampco 
non  cenecar.nu.i  lo.p.S  ).Et  deeodem  fHL- 
iC|p*84Mi.34<p*i88*&ieq* 


01, 


^ttia  potefbs  «ertis  iuris  modis  rollfTur , in 
quibus  maior  filijxuu  uod  rcpciitux.Cap^ 
•  s.irain.u>  pag.^o. 

Factia  poicftas  exringuirar  fiiio  religioncm 
ingreno.  Ibi  nnm*  if , vaiicttl.  fec 

Ittiiia  pottlbB ,  k  •cqoifitio  illldi  intnim 
caulaca  ,  dnilis  iuit  «A*  Op>  3.  mmi.  5. 
p.8tf. 

•t  Peccare  qai  poceft,&  roercre  poceft  bonis 
«pcnbiii.Cap.tf.nnm«)9*p*i  )S><C  ki^ 

^VMoUnniqttid  fit  *  Ir  qnidappellaltoitep»- 

culi)  inteI|igarur.Cap.2.nam.8i.pag.<;9. 

Peculium  profeditium  filij,propterdeli^um 
iHiasnonconfifcatur.ctianifi  cum  po' 
tfllaBedonandi)£c  difsipandf  Clitm»&  ptb 
tre  acccpiiTcr.Ibi  num.87>p«72. 

Pecnliumca(fa:eDie»&  cciam  adatntitium 
iion  pnUicatnc  puUicacit  filij  bonis*d« 
num.  %y,  VetficDL  Quid  ver^ ,  pag.  7}. 
Et  an  proprcr  patris  dclicSum  pcculium 
g^fednium  fiiij  confiicccuc  cenu6iu^ 


-j-  Pcnno  prcdij  iocati  qitod  poftea  Tcnditu 
hiit  adfqucm  pertineac&qualiteidiuida- 
tnr  ioca  empcoiieffli&venditoteiibBiA* 
renr.f* niiiTi.zy.p.  3^9.^:  /cq.E^qnid  ia 
emp'orc  Hlci.num  &p  (cquenci. 
Pettnuiacio  omntbus  luti^gcntiumconueno 
■  nonibaaaiicjqw'oreft,maciinHmioexccp< 

ro.Init.num.7.p  8. 
Permiuatio  cA  contradus  innominatus  ,  & 
iurc  gcnttum  introduAus  ance  pecunic 
iimention«ra,omniii  vfitarifiiinq»  Oiifaw 
-  a«nttmJo.p«xS4* 

Peiibna  loquenris  in  dirpoiitione  itia  non 
indudicuc.  Cap<i.nutn,ai<iafia*|>ag.  ai« 
Declan  vc  nom.a  f  .p.a ). 

Peiibnis  qaaenon  tencociK  vlcraquam  fiMe* 
ic  poHuhc,  de  bonis  rclinqnt  dcbec  vn- 
deviuant.  Cap.  a.  numcc  93.  pae*  7f. 
Ecan  pro  qualitace-  eamm an  veira  pro 
ncctiaicacecelinqnidebear.  Ibid. 

Perfona  vniuerTitatis  alu  ell  ,  alia  perfona 
fingulorum  dc  vniucilitate.  Cap.)i.  niun* 
.  9.vetfiail.Quc  camen.p.i^S. 

Perionx  indufhia  quando  elecfia  dicacni^ 
quando  iCLva  ner  alium  crpiicari  nc- 
qucact  remirsiuc.  Conuen.5:.nu.6.adhn« 
pxa9« 

Pia  loca,  catifa  pia  lure  aiinorbiniQBtab 
Cap*i«mun.|ii.  pagi  atf« 

Pignotfs  conftiturio  inrer  diios  creditofe* 
non  priuilcgiatus,  intci  quos  dc  piioricalq 
obligacioAit  nba  conftac>non  viciamr« 
Cap.1num.14.cum  duob.ieqneiMib>p>i^* ' 
l^.&feq.  Etquatitciin  repignorara  vrer- 
queadmittatnr,Ibid.nui5.  Eiquid  iniet 
<€(bim,4r  pcioanmi,niim47A  le<|«pki  S. 

Pignus  iudicialc  prTfcrttu  ad  cxrcutionem 
fententix  conufntionali  piiori ,  de  iutc 
Rcgio  Luiitanix.d.cap.1  num.ip  p.ic^. 

PigniiB  iudicialc  confticiiitnr  pcf  immififo* 
nem  in  poircfsioncm  iudicis  de^locK 
cania  indicati*nuni.so.4.p.  1  $. 

P^us  iudiciale  lecimdAm  im  commnne 
conuentionali  potentjntnoiieft»ledliiblc 
vicem  illius.d.num.jo.p.io. 

Pignoris  conflitutio  foJa  conuentione  •io- 
dndtnt.abiq^  tmdiiionei  &ctkmgtnecalii 
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cft,  adfutnraporrigitur.  Secus  in  dominij 

aaiuUiionc.  fJjffcrccf  »na3*vc((icui.  Qux 

coMpiobatur.p.  }47« 
p^ious  ludiciale  conuentionalis  pignoris  vi- 

cem  fubtt  j  item,  &  prctotium  j  Sc  in  quo 
-  hoc  ab  illo  di&cat.  Oitfec.f  .o.i}.p.3{'4» 
I  Pligij  crimenqaodfi&CoMaaiittiMa  lui. 

%^%6^  • 

« 

jPcna  conaenrioiulis  Hcita  eft.  eciam  in 
foroanimx  debetur. Clauful.^.  nu.i.pag. 
4a4.vid^nuro*feq«enri  ,vefficul.  Cenieo, 
Kaqae .  pag.  feqoaui.  tc  m  «eificnk  Nec 
obftabitjp.^afi-  '  , 

£t  an  eo  mturo  animx  debeacuranteinacit 

•  rcoientiam,vid.<i*oitiii*l*i.j  &4. 
Pcns  eonoentionalii  exaAio  nin  eft  in  indi* 

cijs.  niim.z.d.p'4t(. 
Pteaa  legaiis  ao,  Ac  qoando  in  foro  confcijen' 
ttc^^iearnr  anteiiidids  lemeociam*  lliid» 

•  veificnUQao  caia* 

Pana  (ubrogata  in  lecum  rei  principaiis  in 
. :  coocrat^um  (iedudae^duenicnte  diectiam 
in  Ibcoaninue  delMtnr  ontequam  penuiub 

Psna  concradlui  alias  non  valenti  adici^a, 
cum  ipia  valet  ,  etiam  antcqaam  pttatur» 

■  in  ibroemnuBdciieinct  nnni.4  Pi4*^«ft 
lcqaenti. 

Pacna  contrai^ui  adieiSla quando  valeat ,  iilo 
;  noUo  manentc  >  num.f  .&  6.p,^%j,  £t  de 

•  iiye  Rcgpo  Lnfiwno  cirdi  liocii*  7.^.418* 
Pcne  appofiia  in  alienarione  rei  ddtalis,  aon 

valet  nec  etiaro  tn  contra£lu  minoris  qua- 
.  uis  inramcDto  confirmctur.nu.8.  vetncid. 

■  C^lodtani«i4>.4S9« 

F«nx  conoencionalis  quancitas  qu«  efle  pol^ 

■  fic.nnm.9*p*4*9<  £t  qoid  dc^iote  Ri^po^ 
aum.io.p-45o« 

Pmm  connentionalit  >  de  ittw  Regio  Lofi* 

'  tano  nonadmitticar  in  mutuo,  Si  contra- 

dibus  alijs,  quibas  ccna  promiciicur  quan. 

ritas*ii.ii.p.4{o.Limitaiat  in  cdtcadlu  loca- 

tiqniaSeeondadUonis,  n.  ia.p.(eqaenci« 
Paena  ctmuencionalis  in  fraudem  vnimnnil 

adie^  non  valec.d.oui)a.a.p.4}o* 
£t  praeluroitof  adic&A  in6naeiBTf|ipnin 

quando  contraAui  adijdffiU<qndcenapijO' 

n^ttitur  quanticas.Ibid. 
^Popaios  totus  contra Au  fuo  vnum  inuit^m 

ODligueilcquit»Ca|».8»tmm.ii.p«i79«  , 


fnJex  T^^umi 


Pod^fiio  abfque  ttaditione  regubriter  non 
acquiiitur,ctiam  in  cafibiu,  tn  qoiluM  fini> 
tnditione  dominium  qiianitHr*  Dlficr. J« 
num.  i8.p  35}.  6c  feq«  •  *  .  ' 

Poilefiioiealts  peraftum  veium  acquiiicura 
^Phutuis  contraduscx  quoacqniiitnr,ioKe 
non  valcacj  fccus  in  polfc/sionc  ex  Clau- 
fula  coniUtnri.Ciaarui.io4U}m,3*p.3ia. 

PdTefiio  p«c  adum  fi^lnm  non  acquirimc 
abfque  animo  it  volttDtace  acquiceadt» 
Clauful,io.num.io  ^.4*5. 

Poisidcie  (e  conlUtuensableotis  noouae .  d  a 
poflirfiione  deiurbetnr  ante  sstilulutic^ 
ncmillius,  non  copcut  abfenri  intetd^fi 
recuperandz.  d.Clauful.io.nnm.^.p.^jf  , 

t  Przlcciprio  aducrfus  adtionem  copetcntena 
^  enoimifiimae  lcfionis  canft,  non  tncipit  in 
perfona  ipfius  qui  talen  iuailic  Istlioned^ 
cap.j.num.i2.p.ii4. 

Pfcfiimptio  iuril  piobacione  alia  in  contca* 
rium  tollitur,  veletiam  comrariaaliapragr 
fumptionc.Cap.i.num.l^.p.j^. 

PrxTumprio  iuiis  &  de  iure  probationem  m 
concfariam  non  admitrit  >  niii  peiadueiix 
paitiaconfebiooeiii  Cap.7.nam.i4.pa49« 

Prcca  rinm  ad  certumtcpns  concedipotcit^^ 
anteiliud  tianfadbim  ccpcri  poceft^  inquo 
diftrc  n  GoniodttaDifFcr.4.n.  io.p. } )  6,2 

PncainsmcompaAo ,  vc  intra  certum  leni* 
pns  inaneat  irreuocabile  non  tilfriff^ri^  Q 

Pkimipili  munus  hoiiie  non  eft  in  vfiii&  quia 

olim  apud  Romanos  primipilos  diceceitttit 

Cap.i.nuis.i7.pag.»4. 
Piimtpilaiie  dcbltnm  .(pecialilsiikiinn  hi  kil^ 
..  .cft>&  prxfcrturanterioribusdocalibushf. 
'  pochccis  &  eriam  in  ip(a  mulicris  dos^ius 

p^Ootis  fibi  vendicati&pioeo.iijijtcncnr 
.  mr,  qaaniris.patiis  haifedes  non  fincsd» 

cap.i.nnm.i6.p.2).&  rcq.Etcncica|iMiin» 

aS.p  a4.&  num.io.p.a^. 
Primfpilari  debito  fpecialia  lcgibas.  indulta 
.    non  peccinenc  ad  debita  gcneralis  legni 

thcfaiMaiij,  aut  altcrius  adminiftratoiss  rei 
.  fiTcaiis  i  ucc  ad  dcbitum  prpuifoiis.cxcccir 

tnirf|BiB.a9.&  )o.d.p.af . 

Ptinceps  cum  fubdicis  redcpotcil  conttahcF- 
feS^ftcscQBiaifiB.illislobiigacst  namra? 

Tt  litei 
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litec  &  cinfliiei*  Cap*i.  Dttin*>.  fMg.io. 
&req. 

PrfiKe|M  conmliendo «  cadeuBi^  velle  le 
/bbmitcere  lcgibus  contra6hu  >tnftftr  pri 
uati.ci  num.i.in  iin.p.ir 
Piitaccps  conttaAum  cum  prccelTore  fuo 
i^iebnnmi  fetntre  ccnctur,etiKm  fi  lb> 
lius  digointis  ruCccnorlK,&  non  b*ono* 
rum.num.^.d.p.  ii.  Limicatucin  alieiM^ 
tionc  Rcgalium.  Ibid. 
Pfinceps  priuilegnBifine  a  ft.fiacafooaac^ 
ceflorc pcr  viam  contr tftus  clargirum,  rc" 
oocate  Cmi  caufa  nun  potcn.d.nu.).p«ia, 
£t  <]uid  de  priuilcgio  cdfcdb  gratuir6,lbid. 
ftiiitipii  priuilcgia  fccum  contrahentibus  in- 
dulta  Ron  funtaccipienda  cum  prariudicio 
kiris  alteritu  ad  qucm  non  peccinec  coiia 
tradttt.nttra»4.p.i%*  Ec  quio  iopriuilegio 
fori,lbid.naro.5« 
Frincipis  concradui  cura  fubdiris  cclebrati 
fpecialibos  aliaaibus  potiuntttt«njim.<.fc 
doob«le^oemM>.p.  i )  .&  leq. 
flriiittptconttaftam  ciim  folKljco  fao  glM 

teoocate  ekcaufa  poceft.num.7.d.p.tj. 
Etquz  dicatut  iaftacau(a.  vc  propteream 
princcps  contnftom  tlfe  gnlniii  lefdii* 
dec«po&it.Ibid.ver/ic.Ctim  ver6* 
Pkinoepellabecpriuitegium  cacitxhjrpothecs 


aii  lebos  (ecum  conccahentis.au  S.pj^ 
[iooepf  qwlitcf  t  AcqoMMNK  le| 
latis  (abijciacut,noro*if  .pit). 


au  «.pj^* 
fcgpboil 


Frinceps  an  frtiatur  rcftitutionis  aaxiKo  in 
coottadlibns  fuis,iaftat  minotis,  no*3  i.pu 
afiComieqoentib* 
Fiincipjs  (entencta  lata.  in  tm  caafa  habec 
vim  legit  ad  fimiiiani  dedfioneni.  Gtp.g. 
nam.i).p.i8). 
fftincipb  in  confillocio  de  kaig  tpicftoi  WHI 
cnranir/ed  foh  aRendicacfleivccjCit.Oip* 
lo  num.iop.io^. 
Piincepsl^m  (etn  n6poceft,qtta  fabdins 
flnfttacor  fiMoltas  celebrandi  coacnftom 
'  iiiregenciamincrodudum.DifFcreat.i.nu. 
f.p.a74.Pocerit  ver6  ftacuere  ,  nt  contra- 
^ta$  aliqois  hiris  gentium  valeat  abfqae 
'  ceicndiqaa  (blcnnitate.  Ifc<d.nai. 
^rinccps  gcncrali  lcge  ftataerepoceft,necer- 
tus  ahquis  iaris  chiilis  concta^us  m  ibo, 
,  1cgnocdelwecnt.lbid.nttm-3.pu7f. 


contrahcns.non  cenetot  Aio  nomine.Cap* 

t.num  ioo.v«iicuUPcancrea.pag.  7^. 
Intelligituc  >  quando  iicom  ^ao  cOMiuic^ 

procorarorium  mandacnm  ooo  ignoMniik 

Ibid.num.fcquenti. 
ltcm,fifidcm  qooquc  (iMm  aftxinau,  ccnctat 

ptocofttot.  n.ioi.  «erlic  Vclcaam,p^7f. 
f  Procurator  ad  iudicia  non  potcft  cooflitoi 

ipinorviginii  quinque  annomm.  Cap.19. 

num  i.p.aoo. 
Etqnid  de  hite  Rcgio  ] 

vcrficuI.Scd  iiuenoftro. 
Ptocaiacot  ad  oegotu  poceft  ciTe 

larione  nens»eaam  6in  popillari  ctace  fie 

conlliroiiii.J.cap.to.iiQn*s.p.aoi. 
Procurator  puft*  litem  conteftatam  cfficitac 

htisdominttS>&  sidomino  qui  illum  con* 

fticttic»  ceaoccd  fin^  ccnfi  ncqaic.nttaa.17. 

nriiadif^ipd  veKS.p.ioS. 

Procuratoria'exccptio,dilatoria  eft,&  ante 
litem  conteftatam  obijcipoccft»nonpoftea« 
aani.19  p.ao9. 

Pfococatoria  ezccptio  oppofica  i|s  <pu  nec 

£ro  ie  in  iudicio  ftarc  pofTunt ,  ctiam  poft 
cem  conteftacam  opponipoieft,&  ceddic 
.  indicinmsccooallam .  6cac  le  cscepiio 
fainptocuracoiis.  lbid.in  veriic.Hbcverd« 
Ptocurator  ab  alio  (bbftiittcas ,  qdaoais  qoi 
fiibftitttic  mociatttc  tc  incegia^coounido 
iibi  maodMO  vri  poceft.  oina.SLV(riMiil. 
Ec  adco,p.x  1 0.&  (eq. 
Prccuratocad  teftamentttm  pro  aliofidea-  ' 
<iam  ordioaci  non  poceft.Conaen.ii.nacn,  ^ 
u9t  a.p.»70.  Et  eBff  hoc  ,  noai*).d.p.^  70« 

&  fcq. 

Pcocucator  conftitui  non  potcft  ad  adlns  ad 
qootumcelcbtacioncm  corporaie  aliquod 
tadam  ex^car.aac  propri«  partis  prcfen* 
tia.lbi  num  ro.p.iyV 

Ptocuratociam  mandaiu  an  valcM  fio^  lcrip* 
ris.ClauG2*nam.iap.)<;9. 

PtoocoMcoc-pro  Qcm  UcetecMrficiari.pap 
cdliflii  iinau)«dip.3fp. 


Prodieas  etiam  nororius  libcram  conrrahcn- 
di  tacnkatcm  nonamitticanteintcrdid^im 
illi  bononim  adminiftracionc(n,fccunHu>nl 
commuiiem  (encenriam.Cap.6.  na.i.pag. 
ixi.  Contrarium  vid.d.  na.i  vcrncnl.Ego 
qoidero.p  iii.Rcfblutio  ad  vtiiufqueci 
.j.8c4.(^ii3.&feq. 

Ptodig^ 
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j>ro(}iglcotitnAutra&us  cvrn  eo  qui  non 
ignorat,eom  niale  coniuropturutn  ^uod 
tnde  peccipic ,  cdaaanieiiiieMljAaiii  pcr 
judiccm  bonoran  «dininiAfatMnuniioii 
ienet.num.i.d>p.ii^ 

Piodigi  concta^his  qui  non  eft  nototie  pro- 
digus  >  qsando  noo  icncai  ^me  jntenii' 
dam  illi  bonorum  adttiniflnti«oeininp. 
5.p.  114.&  (eq. 

t^iodigus  icftitnttonis  bcncficio  non  froiror 
in  geftis  ab  eo  ante  imerdidhm  a  iiidice 
bonorum  adminiftntioneni»ied  inpoften 
gc(bs.nom.6«p.  1 2  f  .&  (eq> 

Fiudigi  definitioinam.7.p.ia<. 
■CncdigutTcaliqnitilnecniarar ,  qoot  t&tn 
prodigalitaiis  requirantur,  iudicis  arbitrio 

■  Kiinquitur.num.8*d*p.it6.&  (eq.^tcau 
w  cognitio  prCKe^re  debet  cum  prodi^i 
ipdos  citacione.num<9.p.ix7. 

Pradigo bononim  interdi^io  indoda  non 
ccnictuc  ex  (bia  fcncentia ,  qua  pcodlgum 
•  cfle  pioooncictaff.  omn  lo^  1  i.p<»7« 

^lOcUgo  quando  bonorum  adminiftrario  in- 
terdi&a  cen(earurcz  co  ,  quod  iudex  per 
.  naicatem  praeconizarc  facit  ne  cum  illo 
di(|uii  coiicnhai(iNun«tx.p.iaS« 

Stodigo  per  folam  curatorts  dationem ,  cau- 
fc  cognitione  praccedence.  bonis  iotudi' 
dum  cen(etor.nom«i)«d.p.  ii8« 

piodigiu  poftiotetdidaai  bottocnm  adinl- 
niftrttionem  nullam  contra£him  ^ercre 
poteft  quo  alceri  obligctui{  aiiot  vero  obli  * 
gace  fibi  poteft  ex  conttaftihn  leami- 
:  geflis4mtn.i6.p*U9. 

I^odigi  coi  bonis  eft  intecdidam  concra^c 
.  mnunencp  adliibito  non  conficmaatf •  no* 

^nAff»  delinqucndo  obligunt,  tcntfA^ 
.libet  aliiuex  dclido  punitur.mi.i9.p.t)i. 

Plodigpitex  cootraduaregefto  nec  natu- 
.nliKrob%wus4ram*>o.d^i..  , 

PlMidliDU  leftamcnrom  laoece  non-  poceft* 
nam.ii.p*  1     Nec  nd  piac  caetiis*  mm* 

Pko^ita  ad  fimoc  moMiieaAibc  tn  «o  mlb 
•ilbi^ae  declaratoria  iodtcis  de  hoc  (en* 
centia  bonorum  tdminiftiationem  recu- 
pecetsnum.u«d.p.i3x,&  iequentib.  R,e(o- 

|ilriemima4*p>Di*Et  io  inc  Rif^m 

Lufiianum,num.i8.p.ij4. 
Prodigus  bonocum  adminiibratioOem  et 
jBQ  folo  ncm  lecnpetat .  qudd  dnimiis 
^eavio  cimcM  cll^Mt  dofiior  £idtaMHV 


Prodigus  ad  f^notMote^  teuerfos ,  ct  vtld 
tintilm  a^  prudcntet  gefto  cftiroandnt 
non  eft;fc  quaiiccc  tUoa  praMMmc  ,noa 

£t  qiiz  vt  ptudens  gerit  antequ4m  de  mo- 
niro  lanicatedocejt  j  Brma  mancnc  cim* 

fbco  poftra  de  illo.  numtz6  p.i}4»  \ 
Prodigum,iudicis  (entciitia  dccbraii,  boQOf 
moies  tecepiire^oid  imporrcc  num.t/id» 

t  Promilsio  Dco6Aa  maiorem  habec  obli- 
gandi  vim ,  qo&m  quz  hominibus  fit* 
Cap.i.n.2o»vei(ic.£x  quo  apparct,  ^»40« 

Pronmtrm  firinecc  iodicauim  ab  vno  mdl- 
ce  ,nontfneturiudicanrcalio  tn  illius  lo- 
cum  lubftituto.Conucn  f .  num.iS.  veiii- 
cttLNec  qni  promidr,p.  t  fln* 

Proronaio  iQdlCii.vid.in  vetb.|irr48U7it. 

t  Pupillus  pubenati  proximus  naturaliret 
obiigtcurex  contraaitdie  (ine  tatorc  fuO 
cricbmto  Gopjfr.oum.  ao.p.H  s  (cq. 

PnpiUvt  cd  eccleiitro  cuiufl  panonni 
prttfencare  potcft,(ecaadikmcommimccilt 
Capk7.nam.48tp.1tf7. 

(k  ■ 

QVadrienniom  indnlram  ad  petett' 
dam-  wftiimibnem  eocwn  qoac 
inminore  .Ttatc  gefta  fanr# 
^_  ^  cnrrit  minori  qui  yetmxti* 
tis  impetrauityvcl  qui  vxora* 
tnieft,ftanmiam  Regb  Luflcano,itam> 
men  vt  anic  vigr(imam  qninmm  teiatit 
annum  completiim  nanqoam  flniatom 
Cap.f  .num«t4.&if  .pag.iif  feq. 
'Qnm^nnij  bpfu  poft  lcgirimam  •ftiHw^  ■ 
contradus  a  minore  flnc  curardre  celeltia* 
tus  coitfiimtcurUbi  iium.as.p*ii4. 
Et  qninqaenninm.a4validimem«6tndnf 
iocipiicniMmpoftquinunorvigiiid  qnin* 
que  tnnorum  «atem  tmpleuir .  qntnoifl 
antea  vcdiaro  aetaus  impciui|eiit  ,  aut 
oiatrimoiiinm  0Qiiinambmiiiua3»d.B« 
U44clc^  ^ 

EncrtjancJi  ius  ad  emphyfcufttri ,  tn* 
gcatitudinif  caulatoilitur.  Diffc- 
mMi  4«  nuffi.  ofl.  p«g.  j^,. 

Tr» 


R 
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Itenumitrio  iarispioprii,  afqaeeriampfltti» 

lcgij  ,  quod  put^lici  faiions  caufa  concef- 

futn  fuic ,  non  vaiec.  Ciiuliil.i^*  nun  I* 

pag.449.  ' 
Eniumiacio  generuiiio  mulcis  ciuMnnoB 

trahiturad  ea,in  quiboi  fpccialisieaonaa^ 

riooperacur.lbid.niiiB*a 
ReMiHUrio  genccaHt  iorinni  omnioniflc 

prinilegioruin  poft  fpecialeratliquorufn, 
■  In  fimilibatofcncar^Boninmiiorikat* 

d*Qani«t> 

ItenonHario  genecalis  larioni  onMiiam',  flt 

priuiIrgiorum,abrque  rpecialialicuiut,an, 
&  quacenus  valeac ,  aum*S«  ic  it^q*  d*pk 
)49.&ieqoenci 
llcfbMiBCondirionisvif  t  ftcflcAnt.  Dii. 

(crem.f.num.  ij.in  fin.p.jj^. 
Refpnblica,  &qaclibec  ciaicas  tnre  ninoris 
vcitur,8c  ccfticm'tfir*OipMnm.ii.p.  15.dc 
Cap.S.num  14.^.184. 
Refbcttcionis  bcneficio  frtianrurpro<]igni,& 
litriofas ,  &  ali|  qui  per  legitimos  admi- 

nam»}i*  vcfficoi* 

Cccer&m,p.Blf* 
lleiticucionis  auxiliam  non  competic  do* 
^ci  in  his  qnx  ad  iuam  proRf>ionem 
ncitinenbCC|H>*nam>tf*vniicaU>epio- 
narionis  ver^.p.184. 
Romacommantifiaia«Coanen.S.  nam*f» 

& 

SAIarifsetcrnae'difpendium  inqaocon- 
fidcncoe^  Cl«ir8»naaii7.pc|»4ll| 
in  fin.&feq. 
Scandali  euitandi  caola  mulca  pcc. 
Mtmictuncur  quc  aliii  infte  iccenc.  Cap* 
4JUKn*i9.p^98. 
Scholaris  priuilcgio  fori  qoando  renunciace 
poisir,aliiieii&cifnbiicieni.  Cknl.).na* 

ScrifmrdfrkuUiU 

Sctipcuta  prtoata  qaanais  plcn^  pcBbet  ct 
partium  conaentiooe ,  tton  cameii  valere 
poteft  vc  publicnro  inAainienaioi»Clial" 
4«num.a-pcg«|7<. 

SGsipnna  panam  ^naimti  cs  pitiiaai 


iientioneplcnc  ptob»r,9<^mitrend^  ramrn 
^llpnfftio.coniia^ibusiiiinmakge  Rcgja 
"■i  MbMmviiMMllotii»uf  yficat  nec  ptoba- 
'ytb  por  ceHcs  qodnui»  paMe»  ica  c6tibi»ianN 
nu.vd.p.}?^*  AmpliJtor  rriam  li  publicc 
fcnpcaia  parces  circa  pituacani  imx0% 
aeiMHKMNim4*p- )77'      StM^  «lai^^qn 

Scpjpwito  pBoagi  |i<iitH|lliieytobat  ptopcec 

par  iam  ccnncntionrmjdiminea  ^mari 
mfbec  ludici)  ordo  ,  qui  m  pubiicaleiiM* 
tOr  ee  lcge  Krgia.nuni:f^.p.}77.  • 

Scriptura  prmara  apaccc  non  recogiiiea,  nec 
ali^uo  piubjTOiio  iiin^  adminiculo  ful- 
cica  non  probat ,  qnuiuis  pattcs  contie* 
niciilY vr  priaaix  lciipturae  plen^  iMitfli 
rtir  ni!  Ti.(<.vc:ficul..'^i prlino,p.)78. 

£c  an  patcium  conuentio  probariooero  ple* 
>  nam  opetecar  in  lcripcura  leromlcnc  aii  ic 
probacionis,  iiom.7.p.)79*&teq. 

Scripcura  priuara  a  teftibus  in  ea  iuoicripiii 
iccognitc  cn  plenam  inducat  piobcao* 
n6in.amnbtf  vcr(ical.SiYerd  p*)78.  * 
,  Sttiptm»  pdoata  cum  reibam  tecognirioili^ 
vel  comparatione  lircrarum  tegirim^la* 
^a  ieroipleaam  pcobariuoem^MU.  Jbidp 
fcifical.Aw  Jwqgc. 

tSanaioieipriaikgio  fbri^piod  bilMacte 
loco  curic  in  qua  verfancur ,  rrnonciain 
non  poHuncCiauf  f  .nttm*if«pb)9a« 

SaNNKta  laca  ceniecor  concra  iut  lit^|Macib 
^oaadain  ip&noncipiiraiMt  cnoc}  ie 

cenecicaIaca.Cap.6.num.t5  p.ia^. 

Sentencia  laca  concra  vnum  cx  ploribas  fide» 
iuffiKtbos,  aucceis  debcodi  concra  alce* 
mm  MMiniiuaiiiiandHi  Mnpocc{l,<|uao- 
uis  partes  ica  conueniircnc.  Clauf  tf.nomt 
4.p40o.  &  no.5.  veciic.  Ez  qua,p.feq. 

Sencearia  laca  conna  debicotem  principa- 
Im ,  adnecfas  fideiodoiem  '^fttnff^ 
cxccutioni  roandari  ncquit.  Ibid.  nnm.  5« 

Scctts  tnfideiuiroce  iodkii*  ihid.  TccficaL 
Qaii 


Sermih 

I  poteft  gecei^^^oocnftds.  Cap.i. 

.vctfiaiL6goqoidem.pag.)  I. 
SetoaS  voto  reiigioms  ingredicnda:  obftrin* 
geie  feoequic  inuitodonuoo.d.  cap.a.nib 
.4}.  • 
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SctVM  n«c  ▼nitts  diei  percgrinationcm  vo- 
ucrc  poieA  abr<)uc  4oiuini  vai4V)CltCe*nii. 

j^us  ia  iudictoftare  nequit  vt  pturtirttoc 
'  altcriuf,nec4ejdw»iiiiliiiciHiMqiil«IMUII* 

SetHoif  9c  filt«tfiil?fiiri»poce(bce  coafllK 
|UCQ5,iB  iare  &pc  «qui|Mituiniqip  malttt 

ca(ncndifretutu,Cap.3>niim.i.p.S4. 

SetuuSj^ciuil^ct  omffni  non  putell  ex  ovn' 
jtradMbin  i.fef^^liii  m^imliitc  lolain* 
.^odo.ibid  \        -    ;  j  •  ' 

Setuns  ncc  pod  manumirsionem  tencruf  ci- 
.Aiti^CJ^  ex  cu)tuia<24  iii.  iciuicutc  ccle' 
Vw^teiKeificq«i6«s  delidioiiileciiknce 
fCommilTvi  pt«tecst|i(B$'ia4Mij4i  <!«]*• 
quiflet.nnm.t.p.>ff .  4 

ScruUjpod  manumirsionem  ceu(etuc  alius 

•  homo.Ibid.        .  \' 

Setuuslibcr  fadus  tcncturpro  pccuniado- 
^.ti$  cauia ,  aui  prop^ij:  libcrtatu  c4(ii«  in- 
feruitute  pt  omida.Ibid.namitr. 
'  Skp|tas<)oanuis  ciuilitec  noo  «ftiligQtut  cpn' 
,  ttahcntibus  lecum ,  iUostamcn  obligare 
Ttc  domino  (uo  poteft*  nofn.4.4.p'Sf  .& 
. ,|»^npi,^.p.;!{6.  .^,  lucafatii. «c»*«  ffkHg¥: 
.  tic|  ly  .icyaoiw.doaiiiy^^fiwiwwM^ 

p.d?. 

Seiut  I^ontificio  ii/rc  (qood  atccnditur)  ma- 
mmonjam  leginai«>eoit  caliqnt,eciam 
dominis  inalcil  8c  conttadicelltiblts 8c 
..illo  obliganrur,  non  foitim  qoacentu  eft 
£»ctaa)ciicam ,  (ed  ctiam  quarenitf  €»d- 
cra^bM*iHim*9ul«p<3  7.-&  i  c  q. 
Stmi  litoB&Jibus  de  futuro  ciuilitet  non 
,obIigantur,fcdtantiim  natutalucri  &per 
,viam  denuQtiatioais  EoaqgelicaB  com- 
\  pcUi  pQflam  MJm  piwlbniiam..  iMip. 

•  iof.«8. 

Semi  pe^it  docalibus  non  obligaotut  ,Sc 

•  qnicquid  acqiHmnt  conftante  qiatrimo* 
,alOidoininit  jW«m  tcqairicac ,  tledaAo 
indc,vndc  coniok,&  iibetialaamr»fili^ 
beti  (unt.  num.ii.d.p.8S.dc  feq* 

Setuodelaum  hsreditatem non  poteftaiite 
dominaa  illoinNiko»  Cip.4.nani.7*pag* 
94-  . 

Scjuus  maior  (eptcmdecim  annorami  do* 
'  inioo  faa  in  minote  «ate  conftitaro  ma* 
nnmicci  potcft  ptQcataioiif-ad  iudicta 
babendi  cauia.  Cap.lObMHi>  3»  ftllicttb  ' 
^eliaaain,p.ao»«  • 
&  doinioo  j  &  ab  aliofiMaiK  nd 


ncgotia  confticM.peccft.  )bi  AVAk  ft^ 
aoj.      '      '   .  '■    .  .  ! 

Strani  nec  (iio  nomine ,  ncc  vjtr  procurato( 
.  alreriui  in  iudicio  ftarc  poccfli&piocura* 

toria  excfptio  quanJocunquc  obijci  ffli». 
, poteft,  &  leddti  ludioum  iciio  niillum* 
It«om.^.d.p.»o3» 
Scfaai  rpccialiter  obliguus  mantimitti  non 
poreft,  ciiin  bcruficio  ifla  hiii  pofsit  ,  qui 
uencrali  bunoium  obiiganoue  cumprc* 
nrnfiit  cft»  Cap.  ij>  daalht*  lj«  nom«  4« 

Scruusfccum  contrahcntrm    domino  ruo 
.  ftaimi.obijgit ;  &  .duminus«ntc  ratihabi* 
'rionemivinitea  contradtalibeti.pi^rft. 
CUufui.  if.  ouoii9*  Tcilicu(*.Ctnrfikni«  • 
p.456. 

Seruus  domini  Tui  conHitioncin ,  n\cliotcm 

.^uceic  potrft^eierioteo)  vef6  noii.ibid* 
ScruLis  domino  (uo,  &c  dcfccn  Jc  tic^bus  illius 

nun  dumnaiis ,  ncque  conccptis  llipuiaii  - 
^viilitcr  potcft«.Se4delcendemibiis  dumini 

fui  ditrdio  &princip«Jjtfrfti}>olvi  ncqoic. 

d.clauf.if  .num.17  P459. 
*]-  bigTiiticaiio  vocab*lili.vci4  ic  genuina  illa 

eft  ,  qu«  conaenic  defimiioni  tcei  cniat 
.cft  vocabaloin.  lniUDiini«**v««liflidi<|^H 

niniOjp.^. 

Socicias  ncc  cx  ccQtrahcntiuin  pa^lo  pQC* 
-^itot  ad  hne^ei.  Conu,en*  i«  wmoktJ^  * 

Solenniratis  leuisomif^o  a^udinoilTiutf  . 

j^qnucn.t.num  i^.p.tiS. 
Solpfftfjt  c49la  luipis  ftipaktjonii)  vtmale* 

ficium  fiat,rcpctijnonpoccft.CoaneO*lo» 

num«7»p.i6S.         ,  . 
Soiutam  (bpufatfonis  caalit  .roale£cium 

^jepedpoceftjbjd».  >  • 


Sptob.dc  Amw»  «ppellatioM.Moiil  Aon 

jtomprebcndirut,nec  rponfbsappellatioiit 
roatiti.Cap  7.num.)(.pag.t;9. 

Sponla  ao  liber^  «ontrahcic,  dc  res  fdas  alie* 
«aie  poftic  ,ftahce  llatuto  ,  «oc  conliietii' 
dine,ne  vxor  (fn^ maritiliccntia  cdrradnt 
gcrcre  po<sit ,  Ibid.  &  nnmer.  Icqncotibi* 
Kelbluiio  num.^i.p.  i^a. 

Sponiiis  bonoroBilpQnlk  adminiftrationcm 
nonhabetjnec  per  fponfalia  bonortim 
commnnicatio  inrereos  indttciiiir«BU«|5« 

YtcfiaiUMidc  6cir,pj<9*  ' 

Tt  I  Sponwf 
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Sponfiis  {ponftm  alere  nm  tenetur, nec  do- 
cis  fru<^us  lucntur  «tarnct/i  dus  ttlj  ante 

•  miRimoniaiii  tiadirt  fic*  minu  |6*  d» 
p  t6o*  • 

Spbnfus  potcft  compcllffre  rportram  idpne- 
lUndu  n  coniugalem  conlcnium ,  quan- 
tlis  (uid  ionuneoto  ^on&lift  c6m^  fbiA 
Ieiit4iuiiift}9«p*i<u 

* 

Statutum» 

Statuta  corref^Ha  eriam  in  cifu  impropriz 
(ignlficationis  accipiuniur  proptcr  ratio* 
nisidentitatem.Init  nara.i.veriical.QuatCj 
pag.». 

Ec  communii  loquendi  vfos  atcendimt  lo 

ftatuti5*lbinura*4.p  f» 
Statuconitic  fempeceftincerpceundum ,  vc 

minatconi£Kin>coiiiiinine  Cap  6«  nn* 

z8.p.i;4. 

Stacutu  requitcni  confendim  coatangoioeo- 
znm  inoooCMdibas  nuilienmi,fiHionblfe 
tepmntniiC<ip»7«nom.3y.»p 

StijpulaA;  * 

Slipalatioptoaociintad  cemcurpcmfacieii* 
'  dam,autradam  cerounetans  non  valeti 

Connen.io.nam.i^pag.i64.&ie<].  • 
StipaUtio  ^ua  ptomitcicor  alKci ,  ne  niilcA- 

cium  faciat ,  fea ,  vt  malefidum  non  fii- 
.  dat.ipfo  iure  valet }  (ed  exceptionis  opc 

tedditur  inefEcax.  Stipulatiu  aucero  ,  vt 

nalefidam  £acipibince'non  valetJbi  im. 

6-p.i^7, 

Scipuutio  eft  cohtra&us  oomioaciis«  Difie> 

fent.t.nom.i4.p.i9i* 
Stipulatio  appofita  contra^  ion^ainatli 

tacit  illum  rnnfirc  in  nominamm,  8C 
pcnitcntijc  iocumpcaccludic*  IIm  nwn»  %y 
p.191. 

Stipnlatto  naturam  conciadnc  cni  tAfi^ 
cor  in  deceriui  noa  immnttt»  Diftft  |* 
nttm.j4p*{i4* 

St^hfislli  ftbcnlaspoiefcne  Donficntmo 
poteft.Limiiatnc  fauorc  pix  cau(ie.  Claa" 
ful.  I  i,  onm»  u  vetficnl.  Qgod  pniklicsk 

St^lati  ddbeodeniibos  fnii  nontei  OKi^ 

neque  conceptis  poteft  vno(qpifaue.  d. 
Clauful.  I  f  .num.i 3 .^.458.  Et empnyteu- 
fim  pro  fe  ,  &  tilis  accepiace.  nam*  16« 


IndexT^rum. 


Dc  ftipaUtioiK  nottWf  abi^rtnm 
faftai  vid.in,verb.  Notatius. 

fSubtogatnroafliimitnaiaiamdasm  1 
locom  rabrogatar,eciam  fi  fubrogatio&c' 
^  homiacClMifiil*94Mmf}  p.4a^j  . 

Snrdiui  

Surdol  &  «arus  (Imul  4  oittuttatc  fua  nul- 
him  colKr««i^um  gftere  poteft  ,  excepto 
matiiniomo.Neo  seHtmeotnm  fitceiepo* 
teftctiam  ad  piat  ctnfia.  Q^tfainmt^t, 
pagi40. 

Et  dandaseftllUa  iudice  curacor  pro  ad- 
mtniftratiooe  bonecam.lbid.nain.^. 
'  £c  quid  in  muio&fiiidocsaGcidratitnail^ 
44P.141. 

•  •  • 

T. 

TAbellio  vnde  ficdiAos.  Clauraki;. 
00m.l.pag.4f8.  * 
TibelKoncs  abfcntium  nomilie  ff- 

palatipoiTuntyacaiia  in  idipfimi 
-  vid.in^vecb.Nocacius.  ■'•  " 

TidtaMuni  limplesin  pwfiidMalila*^ 
fcnrLimnon  oper4Cur.Cap.».nu.  loyi  {M^« 
Sl.fccap«t4iiiin«|).pag.i8t*  i 
>    .  • .  ■     ;  ^ 

Temfm* 

Tempus  celebraci  contra(^atcendicur,^ 
cempus  quo  conditum  eft  tcftamencttiiu 
Cap.s.num.8«pag«)4« 

Tempus  celebrationis  contradus  declarati 
dcbccin  inftcumento  de  illo  gcfto  -jSci 
Naciniiaie  Domini  computatut  annus. 
Coiiilen.i.  num<4  p*  n)*  SMeq.  Er  on 
temporis  omiftio  vitiet  cuntradhim  ,  8c 
inftrameDtom  de  illo  geftam  ,  nam.9.  tt^* 
doob*<eqaeon1>.p^t:&  feq.  .  > 

Tcmporis  appofido  iion  eft  de  fiibftailcii 

,  ooocradus,  nec  de  fiibftanttapiobacioail* 

•  lbtnam.ii.p.117. 

Tefiat». 

TeftatcMflon  prxfamicur,&cece  voloiflenuU 
liier  vkims  vohoiatb  adbmsConoetib ' 

4.num.i.p  1 1  j.in  prin^ 
Teftatorpotcft  rcmittere  cintionem  abhs- 
rede  legatarijs,&  fideicomtniftarijs  ciias  ^ 

*    "  i.i<p.i4ft%' 
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lical«Necol>ftac,  p.^f^t 


V 


EUeianj  Sri}atii$ponniki'eicepH(» 
eriam  in;in)iiMiitt4kio..  IttmM. 


Teflet  duo  regulatitcr  fufficiunt  ad  plenanl 
^  pcubationcin  in  conuadtbus ,  dmino 

ftUMno  tofe*Cdaiien*9.nnm*i.p.49* 
Tcftisvnus  facit  (emiplcnam  probadoncm. 

Ibid.  £t  adlioc  rcquititur  ijuoJ  irconini 

^cepcione  maipi^num.a«d.p.if  9.  &  icq. 

Ic  nuffl.f.veificnl>£tretenta»pta<a* 
Te<lcsduo,vt  plenuncfficiant  ptoi>ationem 

in  cauiit  ciimioaiibiis,  &in  caula  matri 

mo'niali,debencefle  omni  ctceptioneo»'* 

ioies.  num.>  p.a6o« 
Et  qui  Jicaniuf  omni  cxceptione  imioieSi 
.  Ibip  161.  •     •  . .  .  . 

Teftes  <kiu*,qaftnobTnitt  exeil  «Mtoi  ct« 

ccptiuhe  roaioc  nun  (it.fedalt^mnriooe 

fulpcclus  ,  plcnam  prubationem  rcgula* 

tucrctbcii)nt.num.4.&5.d.p.a4;i.&  lcq. 
Etquandoambo  ^rpicionis  morbo  JaoO' 

rant.nonfiicittOi  |ifeiu(ni  ptobadoncma/ 

Ibld.J.mim.s* 

Tcilctduo  mfainia  fackinotati  lemiplcnam         -^  g^^^,.   

...lEatitdmiadant  piobaaonf m  6c  aliqaaiM;    VaibnRH claci#,  4 Jiige  proiatilm  iiltelt 


donec  (emtplenam  Ibid 
Te(tisvnids  inhabiliras  (cU  dcfciftut,  quado 
ex  habilitate  &c  A  ^e  alcerius  luppJca(ur« 
iero&iad.d.nom*f.in  fin.p*a6a*  . 

Teftes  plurfs,  qnam  duo,  auc  crct.  tcquirun- 
tuc  in  vlcimis  voluntattbus ,  6c  ettam  ali- 
.quandoin  adtbus  intcr  viaos«nttm.6.da 
'.p,.%6i4 

Teftium  probatio  vc  in  certis  aliquibusca' 
(Ibus  non  admitcacur,(ed  qudd  per  pubii' 
cum  iniUumcntum  probatio  fiM;i  dpbear^ 
JiiiaMitt  ktt  StikiM  poiefb  n«mt  7« 
p.i63.  ^  ^ 

Tcfti  vni  c^rto  6c  determi^ato  vtplenc  cr^* 
dacoc ,  parriam  conoenctone  effici  peteft; 
iliOfittmen  le;ge  ^:on(litui  poteft  vtvnus 
teftis  plenam  probafioncmefiicbt.lbid. 

Tefiimonio  ynius  bominit  plcne  ctediiaf 
cx.puriara  ooniiei)tione.,  Claaf.  ).nam*74 
.P*}744^cbrdtor«dtunmod6cettus  Hcis 
cuius  teftimonio  res  committirur.  Ibld.^i: 
pJeq.Et  adaerias  ceftimonium  illius  pote- 
titaiidtri  (Mif  de  eo-^vff^pKfthporioribna 
in  contrarium  allacis  probationibus.d.nu* 

7«iAfio«p«j|7/*  £t:Ti4*daii£4  Oi>9a7*vc<?'' 


Vcrbomviium  latam ,  5c  anguftam  fignifica* 
cmnrm  babem  poieft ,  ^,i«taroqtte  .ft* 
cuiulii  n  ptopiiuin-  (ouffl  •(%nific8conu 
InH.iium  3-pag.4< 
Vcrbd,  tffotMft,  impoitantlatam  lcotcmtam* 

Cap  6.anm.a4ip.i';.)«  .       .. ;. 
Vcibiini./ifffl-f,  ctlam  cxTtaiudtcialcm  peti> 
lionero  propria  ligniiicatiune  conipithcn- 
dit.  CoAaen.f.iuj44.  vctiicui.  t*e(Licau<* 
tem,p.i}t. 

Vcrba  hatc,  trmut0  t^i  feluefe^quMMnmitntf 
fttmiu  tthi  deittt  condutoncm  nonjimpor^ 
.|^rofc(ed  puran.  aa  fimpU.em  (tipaUticr/ 
nemjifta  ^cibyQudmumctnfitUrU  Stmffi- 
nium  ttbi  iMffiSfCtj^ilicianalif  ftiatA  Ibinila 
i8p'.*3^ 

fj#,  &  Jitge  prolatnm  iiltelligita^ 
de  cautiune  ctim  fi  J e i u flbribifg pr^f^4^j 
Conucn.6.num.ii.p.i4  3. 
Vctbom,f4a<rr,  quanUu  dc  cautionciimplici 

-  .rotelligaror|remj6iu^.dxotittaof<.  nifmi 

ii.in  iin  p. 144. 

Vcrbam  ,  reffondere  ,  in  inftrumcnto  dcbifi 
Iimpli^rcr  prolaturo  idem  iroporta(,quod 

.  vcrbum'>/«tfir,ttvetbuni,«fMMain(,apud' 

nos.Clauf.5.num.lo.p. 

Vccbum.aullumiti  contrac^ibut  ctiam  ttii^ 
atroOm  debef  kulligi  fini  vittutc  ait' 
qnM  opcmodi.XMbl«  i44  iniinii  44. 


H4, 


Vidua  ,  6c  perfon«  »\ix  mi^crabilcs  priui-» 
legio  iori  iiiis jadajforcnuntiaic  poilituti 
*Conacn45«ttan«»i.pL)9<.&  i^ 

Vidtta  priiiilegia  fori  Viduitacis  cau(ii  ccNff 
ccdb  vti  poteft ,  qti.mnis  «kim  coniug.i«  .• 
erac«fcriptuta  caf».  rnatico  fada  piiuile- 
gio  ibri  tennntlalle(..4^IMiiua«,.  vctiicol 
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VmntrfiUh 


VniacTfitatis  pecfimadueft»  alia  Gngaio* 
•  iiinf^eviiiiieifiiMcO^*8iMiin^^tef||K 

Quxcanien,pag.i78.  ■ 
Yniucrnfai  <yMe  condendaE  potc(l«iem 

non  hibrc ,  contcaftibiitnijsnoaobligAC 

fingnlaceiperfiMiasilija.  od^  ailentfences* 

Ibj  niim.l  t.p.179. 
Vniuciraacis  voca,  6c  iucamcnta  non  obligk 

finguiaies  perroiMe*miin*i  3*p.ita  Ft  -an 
,  jn  csiii  iHo  fingvlMcei  meneMic  obiipci 

vicrure  honMM  paeoflpd  p  wi*  nani* 

fequenti. 

Voiaetficae  (adUif  teclpjc  iacMnemnnii 
qnim  nngaladai»  Cleii<>f.miia«C  adfio* 

'  Vottm* 

Voci  obltgatio  cliaiai imis  ift*  Cap»t.  nofn* 

iJ.pagJS». 

Vbciobli^tiomaioccftaqaMi  fottmd. 

Ibid.nutn.ao. 

Voto  quo  nullatenas  IxditQc  dominica  po> 
ceftas,obligacutrenius«niun.i».p*40.  • 

yotaiAdebeceire  4e  bona  obqao  indiofc^ 
&  aliasflon  tenet.num.t7.p.44. 

Vota  iropubcrum  ipfo  iuce  vakot  ^  ied  tr- 
rrtart  poflitnt  ab  if«  fub  quotoin  ttttehbflt 
cidminidrationc  funr.  num.  18.^.^.44.  & 
feq«  £c  antuuandi  poteftaa^  ducet  poft 

SiDettateni  voaencis»nuni»a9.p*  4}t&: 
1*  " 
yocam-  higlliiii&inltacuro  ab  habence  po, 
K0arrm,cxrinda  poftea  irtitantis  potefta* 
'te  nonreuiuifcit.aumvju&tbtobje^ii- 
tib  P.4C.&  feq. 
Voca  impsbenun  qui  fant  doti  caoaces,  etfl 
realii  tcnenr  quandiu  abhisfuD  quorum 
poiclUte  caiftunt  nop  ittinntui.num.}^. 

Votum  ai^jiuaiL  vide  in  fctb.  mmfm»» 

rotol' 

Vocum  calore  itacundix  bAtun  an  teneat* 
Cap.«.noim))*p4)ibac  mHTtonmdnok* 

feqncntib.p.j^S. 
Vorum,  &  iuramentnm  dehindi  nontraniic 

ad  hzcedes  tllius  vi  voti  ^  aor 

.Cap>i*  num.t)  .p«i8o. 
Vottim  vninerfatis  fingolaiCt  pccioMi' 

i^ligat.Ibid* 


Vocameilptonlirsio  debwio  d^nn  1 — .  

.    detibcrate  Dio  fada.  ai|m,l4«  tccfidll* 

Intetimver6,d.p.i8o,-  '; 
Votum  pet  ptocucat.ocem  fieri  poted  j  &.  fi 
pcoeocator  voaaii.|^  mandadieooco* 
rtoncm  nonccnctvotum»Coaaea»ll*aik 

8  p.sri*     •  •    .   1  .    ••  *  i 

Votum  petiomiJe  per  aKmn  a1uiiosobm{iy 
*t   impleitneqaiticealeveii  poicft  in^tf 
pcc  alium  aam.9tcLp«i7}* 


VjwA.. 


Vfura  vcniunt  in  conffaAibus  bonat  fidel 
a  tcmpoce  iiiorx  etiam  It  de  liiis  a<2ani 
Aon  efiet  iil  conmdca  ip&fieeat  sn  con- 
cnftibas  ftd^'iafis.  Ditfcient.^.nnm» 
7.pag.a99«&.ie).vi4*nnaL  ii.fe  fs.p; 
)oa.5crcq.  ^ 
'  Ccqoid  de  inrecanonlei»:  1bjd4iam.S.&  9, 
p.)oo.&feq.&nQm.i7  p.lof . 

Vfurx  percepti  commodi  recomprnfartnc 
quaiido  ctuilibus  legibus  bcicae  fini,  num* 
io.p40i*  ' 

Vfnrae  perccpti  comraodt  rrrompenrarioaB 
Pontificio  iure  appcobacz  non  iaot.  Ibid. 
6c  num.i7.p.3o$. 

VfiRC  ctes  ipecief.  nnnuio.  V8nicoi«'Daiii* 
que  p.?oi. 

Vfurx  ciuili  tuce  nouiitimo  Ambendcoib 

ptohibitc  ftinc.  Ibida 
Vinm  iuce  diuino  estat  'prohiirini  \  lt  oee 

pto  redtmendanncapdttiiolencocw  noi' 

i7.p.)05. 

VimiMtfnne  Jimiii  cnKf|ends  ^tm  luiai 
oeffimtis  omnn  ime  fidcc  fimt  s  &  ctiani 

eiprefTa  connentione  promirci  po0unc 
tn  contra^  motui,  &  ante  mocam*naiii« 
<t9»  d.p.  )of .  Et  quid  prol»ace  «lacilttc- 
ctediior  vt  mterefte  lacdccflomit  fiiOlc 
cxigere,remirsiuc  Ibid. 
Vfurae  euenientcs  rationedamni  emetgetitis» 
&  lucri  oellandtfeMoncln  cwKioftlbac 
boifse  fidd  quanuis  de  illis  aAum  non 
luifleciiecus  in  contraaibos  (!rt(5>t  iurif.d. 
nam.i8.vetiicul.  Acqueiu ,  6c  num.  ifw  ■ 
f^ytt^U  ieq.  Idem  Poodftdo  inm  onflH 
io.p.307. 

Vfnrarium  pa6lummatno  adie6)um  dinlrto, 
.  &  hiimano  iate  ictitam  eft ,  &  repcoba- 
.  tttm.f>illeconiw4bttnmd.«etftcnla'Ec^ 

dem,p.??o. 

tVfiucoii^ais  loqttldiattcod«taciofUtatfs, 

&alijs 
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Sc  altis  (}frponcionibus,&  proprix  ctiam 
vcrbi  Ugaificartoni  pixualcc  Inic.  ntim.^a 
pagf- 

Viust(u<l^iius  rem  in  qua  habcr  vfumfru. 

^iim,nacuraliccr  Abi  ^  fuo  nomine  poU 

fidcc.CUu(ul«ii*num>i.p.4j6. 
Vfufiru^^uario  fpoliaco   Coi'<pccic  inccrdi' 

tSum    tecuperandz  pullcUionis.  Ibid. 


Fxor. 

Vxorabfque  mariri  licencia  prxpararoria  iu- 
diciorum  excrccre  poceft.  Cup.z.au  sy, 
pag.fS. 

Vxor rem  imraobilcm  a  marito (ine  confenfu 
illuis  alienacam  repcrens  cx  lcgc  Rcgia 
LuHcana,  vcaprcri)  teddiciunccxculctur, 
cenccur  probarc ,  in  vcilicatcm  (iiam  vctlii 
non  fuilic.  Cap.r.  num.i^.p.i  ii.  tc  vid. 
Duro.leq. 

Vxor  marico  pro  alio  fidciubenti  adcncicns, 
fe  paricec  cam  illo  in  eandem  caufam 
obligani, pro  parce (iianon  cenecur.Cap. 
7*numi8  p.ifi. 

Vxdr  Ct  pro  marico  tntcrcedat,ipro  iure  fidc 
iufsio  non  rcncr,  nec  in  calu  ilto  Velleia- 
ni  SeQatufconfulti  renunciatio  valet*  nifi 
adhibito  ituamenco*  d* Cap.7.  oum.ii* 

Vkot  mariro  reuerentiam ,  &  obedientum 
«lcbec  in  orooibai  >  &  ^ieroper.  Ibi  num« 


1 6.vcificnl.Quarc,p.ijf . 

Vxor,nantecoi)(uctudinc  Rcgni.fecundiim 

quani  bonuium  adminirtriciopencs  roa" 

inum  rciidcc  ,ncc  dc  bums  paraphernali- 

bu5  djlponere  poccft  pt-r  »aum  inrrr  vi- 

uoshnemaiiiiconlcnfu.num,iil.d.p.i)f. 
•Sc  lcq. 

Ncc  haticdiratcra  iibi  delaram  adirc  poteft 
ablquc  vm  Iiccntia.num.a^.p.i  j6.Rtpu- 
diarc  vcro  linc  maiito  potell  ha:rcditai!» 
tcm  (ibi  delaram.Ibid.vcrfic.Repudiarc. 
Ncc  inuicomatico  elccmolynai  hccre  poteft 
etiam  de  pataphctnahbus  boni$,ftantc  di- 
da  conluciuajne.niim.ju.p.  1 57  Liajua  vt 
ibid.vcrficul.Ncgari  tamcn. 
Ec  an  naturahtcr  obhgcturcx  contraau  a 
icgcfto  linc  nurici  conlcnlu,  num.Ji.  & 
lcq.p.iyS.  Pufiio  ,qu6d  nacurahter  obli- 
gatur ,  fidciullotproei  incciueaiic  po- 
ccft.&efficaciter  ccnerur.Ibid.nijra.3<. 
Vxor,ftamcconluetudinc,autftaiuto,nefiiii 
roana  confenlu  contta<aus  celebrare  pof- 
fit,an,fi  illo  inconiulto  contrahar,  in  tora 
confcientia  ccneacur  ad  fidcm  comraituJ 
praeftandam  nuro  34.^.159. 
Vxor  concraherc  poceft  cxcaafaneccfsitati* 
«on  obftante  Rcgni  conluctudinc.  Dam« 
4t*vcrficul.Facumc.p.i6  3, 
Vxorattcnco  iare  commum  coocralicte  po- 
teft  finc  roariti  liccncia  dr ci  rei  fu«s  ex- 
tra  caufam  docit  conftitu(as.ibia.verficuL 
Deoi^ue. 


L  A  V  S     D  E  a 


fMi 


CAPt 


CAPITVM  REPERTO^ 

RIVM,AC  SINGVLORVM 

argumenta^  breuis,&  compendioCis 

ommum  extradhjs* 

I  N  I  T  1  V  M. 

'De  deJinitioneyO^origine  contraQus^  pag.u 

Edefinidone  ooiicnlditsiigicuri8Ccommunisde(cndirar,8r  exptt«* 
catur ,  de  qua  in  LLabeo.i^.  f  contra^^um  Cdc  verbor  (igntficar. 
Curiofadeinde  anoe^tur  dilpucario.feuiDucdigacio  circa  con- 
cradl^uum  anciquicacem  &prioritaccm;inqua,  ccmporisprxroga- 
tiua  inter  omncs  hominum  conueauone«,  macnmeoio  excepco, 
permBKicioniciitBr. 

•    C  A  Pi    P  R  I  M. 

2)(?  TrincipiscontraSu.  fag.io. 

PRincepsconnabeiKloMiniiibdicis,  nemraliGecft  dBiKcer  ilHsobliga* 
tori&ccieni  przccfforisfiifcenctadttmleraaretenetor,  oec  prioti^^ 
contraflus  cauia  eUrgita  reuocare  (Inc  cau£i  poteft.  Specialia  tamen 
multa  Principalibusconcradibusfuncattribura.Interqu«vnamc(l,ius 
tacici  pignons ;  quodcamcn  noncompecic  cumpriuilcgioprarlacionis  aduer- 
s&sanceriores  crcditores  cacitam  habcatcs  h^pothecam  ^  m  quo  douleprini- 
kgiam » pinguius  reperinri  fifios  vesdftMiieeps  prmrcaranceriocibos  ex« 
preflameenecalem  habenribas,ibbooisi  Jdbitotepoft  conrrai^am  cum  prin* 
■  cipe  ge&maoqQificisifimilicerftmtt]ier.Ajncarde  duobushypothccarijs 
creditoribus  inter  quosde  prioricate  non  conftac.Ocindc  dc  pignore  iodicia- 
]i,|enceoKia  praecedence^qaodaacenotifiooaeotionali  pnr^ertur.ex  lure  Rcgio 
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dfgumentd  Qapimmi 

Lufinooi  cnlte  fifeale  debicaos  fiibijci,prolMtur.  Deinceps  de  delijco  ex  pru 
mipibiicau&concrsi^o,quod  rpccialirsimum  antiquicas  crat :  hodic yero  io 
vfu  non  e(^.  Vlcima  diicepcacio  cft  ciica  refticucionis  aoxiliom  ad  Principis 
conciaftiii. 

CAP.  SECVND. 
De  jilijfamiL  contraSu.  p^g^l^* 

• 

FIHusfamil.  rcgulariter  contra£^us  cclcbrarc.  potcft  ,  &cx  illis  cfficacitcc 
obligacur.  Mutuum  cxcipicur,adiicciu&quodScnaturconluli;i  Macciio- 
oiani  exceptionc  iuuacor.Quxcamcncxcepcio  iocu  nonhabcc,quautio 
inwiram.iit  in re  alia  a  pccunianomerau ;  nec  ttem.  ^oando  liliascMbrenie 
pecuiiom  habebatmucuidaaccmpore^aut  qoafi  caftten&}aoceciamaduenci> 
tiumcnm  viufrudo  bonorum.  Inprofe^^icium  habcnce^atqueadm  i.iidiaotc 
dc  patrisconrcnru  idcm  cradicur,conflirura  camen  differcncia  inccr  hoc  &iila.' 
Ec  quanuis  habcaca  patre  libcram  pccuii)  admmiftracioncm,  dc  ilJo  mutuarc 
non  poccflali)  fiiioFamil  ncc  ^ccrc  donarionem.  Voto.ucm,  fiiium  fub  pacrii 
poccftateconfticocomnon  obligari  trodicur  ^  cjuod  de  Ycait  ioceUigicur ;  U  in 
w>e  eciam  iA\tt  incerdum.  De  <)oo,  8c  de  vocis  impiiberom«  ac  de  irricacione 
eoramfubdiciirdirpuacio.Agicotdeindedeadioneprca  ex  fiUj  concradibtts» 
quando  illi.&quando  patriquzracur;  iccm  dc  iniuriarumaitione  ptopceria- 
hiriam  fiiio  fat^am.  Ec  dc  adbionum  exercicio  pro  peculiaribus  filij  ncgori]s. 
Poftca  dc  pafsiua  inpacrcmadionc  cx  filij  concradu  proficifccncc.  Vndc  laca 
tcxicur  dilpucaciodc  adlionibusdepcculio,  qtiod  iuftu,  de  infticoria;  cxercuo- 
m,dc  cribocotia,&  dcia  tem  vedbtCttiii  diiferencijs  earum  iocec  ie. 

C  A  P.     S  E  X  T. 
l^e  contraBibas  feruorum,    pag.S^.  \    "  ■ 

S ErttiexconcradibasifegeftisciniliRr oiiligirinonquam  podiinc,(ed 
canciim  nacuralicer«  ade6  vcnecpoft  manamiftibncm  dc  ncgocio  in  ler  • 
uicuce  gefto  clttlincrtclicancur  Scoom  xamen  ooocraJiciires  domaois  fuis 

obligant-  &  domini  ex  contraftibus  illorum  non  obligancur  ,  pra^tcrquam  fi, 
illis  vti  malint,&  in  ccrcisquibufdam  cafibus,vidclicec.inaiJionibus,tf<p^<^«//*, 

2W  m/u>exer{tt0n4,mJiu0ri*,tL  de  ta  wem  vtrje.  Manimoniiim  lcgitimc  concra" 
lOncPoncificio  iure  (quod  sueodicat }  eoqoc  aftriognmarnoo  foldm  <|ttacc- 
iiiicift  Soerameiiciim,  mcciam  cpaceoiis  «ftcociCEaSas ,  propcct  Sacramcnti 
coocOmicanciBm.Pa^aatcm  docalifaosnon  oblkaoifur^&  ilJisoonobftanci- 
bus.acquillcaper  eos  cuftanrc  marrimonio,  dcduoo  indc  vndc  coniux  &  filij, 
fi  libcri  func,  alantur,  dominis  acquirunc.  Exquovlcimo  nocacur  lcgalcm  in 
Regno  noftro  bonorum communioncm  , ac focietaccm  mccr  cooiugcs  indu* 
dam,adfcruiliaconforcianonpcrcincrc.  .        ...  .... 
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C  A  ?•    Q  V  A  R  X 

T)e  contraUibus  moui^^im*  f^^pi* 

MOnachas  ia  acqoirendo,  ntinc  filio&nitt.nunc Jcraoa^qaipafaror» 
quia  qtticquidacquiiir,  monadcriofuo  acquiric  ,vcilii  pacriiauc  do». 
mino  acquirunt.  ScJ  in  contrahcndo  diffcrt  ab  vrroquc  rcligiofus, 
quia  concrahcndi  cx  pcrfona  fua  ac  fuo  nominc  qmnino  incapax 
eft,  vc  nec  naturalicec  obligecar,  nec  fecum  coHtrahcnccm,  tibi,auc  monaftcrio 
fuo  obiigec.  Nec  monafterium  vnquam  obligatur exinoaachi  c6craAu  quem 
'fio  nomiRC  poft  ingieiram  gefsic.  Ec,  qaid  de  eo  qoo  ance  moriaftcri j  iogreC 
'Iamc8flebacttr,diieucicur.lcemdc  xrealieBo  coi  Bionialisobftrida.(erac  aoce 
iacriim  vclamen  afrumptum.  Adco  auccm  monachus  concrahcndi  incapax 
eft.vt  ncc  de  fupcrioris  iui  liccntia  gcftus  fuo  nominc  concrawlus  cenear.  Valcc 
vcro  quandomonaftcrij  nominc  concrahicdc  fupcrioris  ,  &  maioris  parcis  < 
capiculi  confcnfu}przcerquam  inpar<iis,quzperfc  folusabba&  dxetcere  poceft» 
Ibliustpfios  conipiifusad  coDCfaheodom  monacho  ficty  eric.Nec 
iine  fiiperiorts  fot  Iicencia  procoracor  akerios  effe  poccft ;  quando  vcro  de  \u 
ccncia  illius  munushoc  execcece  ▼a!eac,&adoocafeeciamiicic6'po(sic,explica« 
Wr.Poftrcmo  agirur  dcmuncrc  cxccutoris  vltimarum  voluncacum,  quod  Rc- 
ligiofi ,  Minocum  Ocdine  cxce^co  jprjclacocumfuorum  conlcnfii  iuftellilci^  , 
^unc. 

CAP,  QVINT- 

•  • 

De  contraiUyus  minorwn*  fag.i 

Mlnor  adulcus  curacorecarcnsotiincm  cpncradlun^gerere  regulariccr 
peccft  i  fcd  immobiUaminod^      iodicis  decfeco  aiienari  non  pof-  ' 
ttmc>nec  oppignerarii  8c ,  ficememaccom  pafto  vc  zes ipft  maneac     .  ' 
ohligaca  vcnditoridonec  preciom  cxoluacur.pa^um  non  valcrccrar 
^icor/imta  difHoilem  Vlpian.  cexc.in  1.1  .^.final. ff.de  reb  cor.dccidcndi  racio' 
ncadcumafsignaca.Quod  fecuscft  in  vcndicionccumpaiJ:orcfoluciuo,qued/ 
cum  communi,vaIcrc,probacur,dilfcrcnciacrationc  inccr  hoc»  &  illud  confti>^ 
Eaca.Tradicurdcinde,mobiUapretiola,  ficqua:  feruando  feruari  polI'u&c,.aci|fu 
sacoce,  neciminorc  ipfb  ijlom  non  habeoce»  fin6  decreco  alieoari  non  podbi. 
pciKerqoimfi  veniam  secacis  minorimpecraoeric.Cum  verolin^dearecoaliiH 
naca  reuocac.precium  m  illius  vcilicacem  verfum  teddere  ceoecttriverfiioi  au-  , 
tem  in  vcilicatcm  iilius  probare  debct  cmpor.Circa  quod  inccr  mmorcm  .  U  ^ 
xnulicrem  coniuptam  rcm  rcpcccnccm  finc  confcnfu  illiusa  maricn  alicna- 
cam.ex  ture  RegioLunrano.vna/auc^lccradiifcrencia  annocacur.Subiungicur  irl 
deinGeps  difpuucioile  minore  coracorem  habencc )  quem  fine  iilo  ncc  circ£  ' 
caftrenfia,aac  qoaii  caftcenfia,cx€cpcis  quae  ad  beaencialta  pecciiieiic,nnidicari 
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Argumenta  (^apltunu 

non  poffe  contraherc,  ita  tamcn  contrahciido  naturalitcr  obligatur  ,  Vt  6^ 
pupillus  inconfulto  cutorc  contrahcns.  Quanuis  autem  minor  noii  obligctur, 
obligac  fibi  fecum  contrahcntdm  ,1j  contraaui  ftarc  niinor  ipfc  vult-  Bdince- 
nmqui  cum  co  contraxic  ,  conuenire  mihorcm  potefl:,  vt  vtramuis'  partem 
cligat,  quofic  contraftus  vtrinque  firmctur,  aut  nullusex  vtraquc  parte  cic- 
clarctur.  Agitur  dcindcde  rcualiditatc  concraflusquiquenij  lapfu  &  dcqua- 
quadricnnio  ad  implorandam  reftitutioncm  ,  quando  hoc  ,  6^  iliud  currcre 
incipiat  minori  qui  veniam  arracisimpctraucrjt ,  auc  vxoratus  cfl:  ,ad  iusRc- 
gmm  Lufxcanum.  Poftremo,  dc  illo  qui  fe  maiorem  dixic,  ad  rcft;icutionis ,  6C 
nuliicatis  caufam. 

C  A  P.    S  E  X  T; 

De  prodigi  contra&u ,  ac  JimiHum 

pcrjonarum.  pag.ni» 

DE  prodigi  ailibus  larga  ,  ncctamcn  prodigalis  intexitur  difputatio^ 
quaepiimo  vcrfacurcirca  gcfba  ab  coanrc  intcrdiftam  illi  pcc  ludi- 
(Xm  bonorum  fuorum  adminiftrationcm.  qux  tencrcctiam  in  noto- 
no  prodigotenetcommunisi  fcd  dilhnftionc  rcloluitur  quxftio,  qua  vttaque 
conciliacur  opinio  Dcindc  ,  dc  bencficio  rcfliitutionis  prodigo  compctcntc 
poft  intcrdidam  bonoruq^dminiftrationem.agitur.  Adquam  caufas  cogni- 
tiocum  iplius  prodigi  citationc  pr.-ccedcrc  fcmpcr dcbct  Et  an  incerdidacen- 
fcacurexfola  prodigahtatis  fentcntia  dcclaratoria.publicum  v«  proclama,auC 
pcr  curatonsdationcm.difpucatur  Itcm,an  no  rciiefaifta  valcat,  quia.fcilicct, 
ex  falfacaufa  fafta  fuic.  Poftcade  prodigocui  boniscll  intcrdiiflum.ad  contra- 
ftus,& dclic^a  obitcrquead-afliuam  tcftamenti  fadlioncm  Vltimd  de  recupc- 
randa  bonorumadminiftrationc  ob  morumfanitatcm  rccupcratam.  Anncdi- 
cur  fubindc  difpucacio  dc  mcntecapto.ac  de  eo  qui,  ctH  compos  mentis,  hebes 
camcn.&rudis  nacura  fuacftad  rci  famiiiarisadminiflrationcm.Etdc  ilioqui 
iracundia;  calorc  conciratus  cum  hominibus  contrahic  ,delinquic ,  auc  Deo 
vouct,  dc  ebrio,  de  mucuo  &  furdo  Jimul,  an ab  his  acia  ccncanc.  Et  poftrcmo, 
rcnufsiuc  de  luxunofo^&  mulicrc  luxuriose  viucnccjdc  lufore,&  gulofo. 

C  A  P.    S  E  P  7  I  M. 
De  contraUihus  mulierum.  p^^-i^'}* 

MVlicralicnam  in  fc  fufcipicns  obligationcm,  VcIlcianiSenacufcon- 
fulti  cxceptionc  iuuatur j  qua&  in  foro  confcicntis  vti  potcft,  &  fidc- 
iuilori  ctiam  iilius  compccic.  Inaliquibus  camcn  cafibus  illa  locum 
nonhabct.  Ecdc  rcnuntiationc UIius  difpucatur.  Itera,dcpretio  abilla  inccr- 

V  V  ccfsionis 
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^gumenu  Qaphum* 

cefsionis  fo«  caufii  recepto.ad  tiiscoiniiiaiie,tt  Regium  Luficaaom  t'^aodiii,. 

hoc  a  communi  dcuiat.  PofteademuHcrisconiugacz  (ideiufsione  agicurad 
R^tj  iuris  imcDe^um  .  Lcng.irubindeccxicurdirpucaciode  probilMCacoa* 
iugatis  bonorum  adminiftraiionc.rac  concrahcndi  faculcate  inconfulcis  viris» 
cx  Rcgni  cofuccudinCiCribusnouefnbicdis.difcufsifqucquxftionibus;  prima, 
an  coofuccudo,(imiIi  vedacucumfponfamcomprchcndac  Sccunda,an  locum 
liabeacin  vxorecui  lcgacum  reHAumfuiteacondicion^ttcmodo.vctiberaiii 
ipla  illius  adminiftrationem  habeac  viro  inconlblco.  Tercia  &  vlcima  aa  ma<  ' 
lier  nominare  porsic  ad  c  m  p  hyceufim  abf^ue  marict  conienfu.  Po(lrcra6  fub- 
ditur  de  mulicris  concradu  ,  viropcrcgre  commorancei  vel  vcilicaciseaaia 
€ekbraco.£c  de  iudicio  abiila  irrequifico  marico  agicaco. 

.    C  A  P.    O  C  T  A  V. 

2)v  CQntraSib.  duitatum  ^  ^  cmmuni^ 

tatumaliarum»  • 

Cluicasobligacurex  mucuo  quanuis in  rem  illiusverfumnontic  quan- 
doperdecurtones.footconciaxic  ,velper  adminiftracorem ,  ^u  fyndi- 
com  Ipecialead  id  mandacom  habencem ;  ncc  cnim  ad  oblisac^neQt 
cx  m ucuo,gcncrale  fufHciC)  camecfi  tncer  priuatos  frcis  id  fic^  quodft  rafficiens 
eft  ad  obligandam'  ciuitace  ex  ali js concraftibus  pi^cr mucuum.per  genera-' 
lem  adminidracore.illiusnoroinc  ceIcbracis.£tadmmi(h:acor  nomineciuicacis 
vbiquc  concradu  gcrere  poteft;fcd  ciuicas  aim  per  (c  ipiam,id  cft,  per  decurio-  ' 
nes  fuos  rero  agit ,  in  loco  cucia:  agere  debct  duabus  ad  minus  totius  concil^ 
partibns  pncfentibus ,  Scde  confisnfii  maioris  pnefencinm  paccis.  An  vetb  ct» 
'iiicas  eirca  res  ao  pcrlonas  (ingulorum  de  commoiiicace  contmhens » obligec 
cos  qui  non  confenferunt ,  late  difcutitnr,  commuoi  ienteocia  affirmantc  pri-* 
ni6  addufta  ,  ac  dcinde  conctaria,  quz  prarmifsis  nonnullis  conclufiooibus  ' 
rcgulariccr  probacur.  Poftca  dc  refticucionis  auxilio  ciuicaci  conrpcccncc  an- 
Ac&Kur  difpucacio  ;ac  de  probacione  mucui  in  illius  vcilicaccm  vcrfi.  Vlcimd» 
ikcacico  pigaore  in  bonisadminiftracoris,  8e  magiftcacaums  ac  de  pacris  obli- 
gacione  pco  filio  fitb  poceftait  fin  oonftiaito  ad  decncioaacos  monos 
aflumpfia. 

CAP.  HOH 

IkEcdefitcaaraSihu.  p^.ipo. 

*  * 

DE  ccclcfiz  contradibus  agicur»  qui  per  Iblom  illius  pr«lacnm  geci 
ncqucunc  ,  fed  dcbet  incecuenire  capiculum ,  aut  maior parS  eias  |  U  - 
nec  iic  cenccur  ecoiefia  demucuo  iUuu  Aomine  cecepcO|iufi  probciair^ 
^  lAsom'' 
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in  commodum  illius  vcrfum  fuiirc.Rcs  autcm  ccclcfi^  vlrra  tricnnium  locari 
i»onpoflunt;nccimmobilia,&  ctiam  mobiliaprctiola,fincfolcnntatc,  &cau6 
alicnari.  Et  dc  rc  foiita  cmphytcuticari,  traditur.  Poftrcm6,dc  bonis  hofpita- 
lium,capcllarum,&confratcrnitatum. 

C  A  P.    D  E  C  I  M. 

T>eprocuratDre.  pag.ioo. 

Vod  minor  viginti  quinquc  annorum  ad,  iudicia  procurator  cfTe 
■     1  nonpofsit,cumcommuniprobatur  ;  quarin  cafu  vnolimicaturad  lus 

Rcgiura  Lunranum.Sc  in  altcro  ad  communc.  intcllcaa  l.fi  coIlaT-a- 
neus  ffdc  mnnumi(r.vindia-.&  ^.cadcm  Icge.vctficul.final.inftit.quib  cx  cauf. 
manumittcr.nonlicct.  Ad  ncgotia  vcrominorcm  cuiufcunquc  itatis  rationc 
vtcntcm  procuratorcm  conftituipoflc.cumcommuni  etiam  probatur.  Simi- 
litcr  fcruus,  adncgotia  procurator  ficri  potcft,  fiuc  proprius^fiucalicnus  ;  ad 
iudicianequaquam.  QLiod& mulieri  arquc conucnic.  Diucrfum  in  militibus 
repcritur.tamarmati.quam  cxlcftis  militiap,quinccadncgoti.i.ncc  ad  ludi- 
cia  procuratorcs  conftirui  pofl^unt  Ec  procuratoria  cxccptio.dilatoria  cftiqui 
camcn  in  aliquibus  &poft  liccm  conccftacam  opponipofle,craditur. 

C  A  p.   V  N  D  E  CI  M, 

'De  ijsinquibm  conueniunt  contraBus  omnesy  omni- 
hufque  communia  funt. 


i^-        Q>nuenientia,\,contraHuum.  pag.in. 

OMnibuscontraclibusqui  in  publico  inftrumcnco  cclcbrantur  ,  com- 
muncinicium  c^JnN»mine  DeiyK^Amen quodab  alijs  inccr  folcnnia 
inftrumcntiannumeratur  ;  illiuscamcnomifsioncadum  nonvitiari, 
cum cominuni probatur.  Rurfus , communc  cft  omnibAs,  vt conttaaus no- 
mcn  cxprimatur.  Ifcm  tempuscelcbrationis  illius  computationc  annorum  a 
NataU  Dominicodcdufta.  Quarolim  apud  Hifpanos.  &  Lufitanos  ab.Acca 
Cxfaris  fieri  confucQic.  Quandovcro  computatioannorum  ab  Acra  incxpc^ 
rit,  intcr  Auchorcs  conftacj  quitamcn  dc  nominis  originc  fcu  ctymologia, 
caufaquc  computationisabilla,  variaproferunc  iudicia.  Dcinde.adccmpus; 
&  locum  concradlus  difpucatur  ,  an  horum  omifsio  in  inftruincnco  vitict 
adum.  Itcm  ,dcnominibuscontrahcntium  in  mftcumcnto  fcribcndis,  po* 
ftrcmo  agicur.  ^  . 
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*■  ♦ 

COQtiadiis  in  teftameiico  celebrari  poflitott  qnodcle  iHk  neii  UmA* 
ligicur,qui  nacmfitainonc  excinguncur.cuiurmodi  cfl  maadacaai,tt 
fociccas,  qu2  nec  ex  eoiictabcnciuai  pado  ciaiific  ad  hjtrcdcs.Ciiim  au* 
temin  ccftamcmo  contra^us  ce!cbrancur,frmi  permancncerramillo  rcuo> 
caco  ,  fcu  quoquo  modo  irrico  ^  8c  daonim  ccftium  aumeroad  ^robacioBcm 
torum  concenca  eftcommunis. 

Qonuemeniia.^.  pag.zzo. 

GOncradus  fubijciuncur  (lacuco  loci  in  auo  cclebrancur  i  quoad  dokn^ 
nitares ,  &  licis  dccifioncm  ^  fcd  in  ordine  proce^fus  ludicij  locos  ae» 
cendicur.  Ad  dorem  veronuc  rcfticucndam  ,  fiue  lucrandam  domici« 
lium  marici  ipcdacur.  £c  in  ambigua  Yoluacacc  coaccadus  ioceUigttncuc  «ck* 
kniiftcBndanicodamdinem. 

Conummia*^  fag.va. 

COndicio  corpis,auc  impofsibilis  viriatconcraduSinoo  ver^  vkimaniQi 
voluncacom  difpoficioBct,  e  quibus  calcscondicioncs  reijciuncur.Quz 
tc^  macrimooij  coacnducoUuncur,  nifi  calesfinc  qux  Ixdanc  Cubftan- 
dam  tUiiti.  XKfeencisaBiemmioiniBr  .co9«iite,ae  ▼liinMs  vebniKef 
ftfiig^VKnr. 

*  .*.».. 

ComimenM.$i  pag.i2S* 

AGicur  de  f^  condicionalis  connalhtf  ad  hxrcdes  cranlmilnbili 
Quod  an  in  poce(Uciua  cciam  condicione  locum  fi,bi  vcodicec« 
•ncapseft  qoitftiOiad  eniaaiefclnrionciii  .ieial^ii-einefBm  nouMil- 
la  deporcftaciuacondicionc  curiosccraduncur,  cuiusdujeconfticoaniw&o* 
cies.  incelligicurqudcex.  in  l.fi  deoem  c4m  pccierotf,idc  veiber.obl%11.kwf- 
ficiiwralMrinl^oilU>>*c*^Aagfcin%eo4.cical.  .  '^^' 

.  Coniiemen$ia.6»   f^^ifj*  ,  ; 


CAocioMttciana  qojr  in  vkiaur  voiontitis  reliftisloeam  (ibi  veodieii; 
quando  condicio  impieri  neqoic  in  vica  iUius  cui  fub|illa  reli^m 
excacin  concradibus  locum  non  haber,nec  Ci  bon«  iidei  concra^us 
iioc.  Caucio  vcr6  de  modo  imptondoadmiccirur  in  concraftibQs ,  oqu^ .  vr  i» 
vlcimc  voUiocaclsreliftic^EccaacioDetlue  pcxciiam  lecum  aooporcaocaacelft 
ftaieai.Ia^dll6iiHiiak  Wav«ai  liebieec  iiffiieai ,  oacftlioeDdidono,  oi>* 
nosiaseft  ex  iii^icionis  caufa  poftconciaftamameigence  ,cadi  oncea  late^ 
rec  I  ^aea ,  eciomiuiUa  ft^fetuentence  canfti  ptnftaia  cenecarcaii  fideiuiTo. 
.  -         •      .4.  f  '  rciaiic 
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ArgtmentA  Capitufrf. 

tt,  aiK  pignycdcbirorcx  reftamcnco.  Quodcaincn  in maioratuspoflcflbrc, 
cainecfi  inccltait^cncofuiflfccinflicutus^limKacur. 
.,     •  ■  *  ...  - 

Qonuenicntiarj,  pag.i^6. 

DE  conditioiiis  rctrotra^ionc  agitur.qux  in  contrafVibus  quandocun- 
quc  illaexiftac,  /ocumhabcCinon  vcro in  difpolicionibus  vlcimarum 
voluncacum  ;  inccr  quas  &  concradus,ditFcrcntiar  racioafsignatur. Ec 
rccrotraftionis  rcgula  incontradlibus  fallcntiasfuaspacicurj  quarum  nonnul- 
la:  craduntur.illa  lacius  difpucata  quxad  poccftaciuam  pcrtincc  condicijoncni,  . 
cum  inccllcdu  ccx.in  l.qui  balncum,vcriicul.Amplius  ft.quipocior.in  pignor. 
habcanc. 

'  Qonuenientia.^,  pag.iyi. 

t 

OMnibus  concraflibus  commune  cft  ,  vc  dcbicor  conucniri  porsicvbi 
coniraxic,  ficuc&  dclinqucns  m  loco  dcli<!li  fortitur  forum.  Scd  cfl: 
ditfcrcntia.quia  dclinqucns,  in  locodcli^iaccufaricciani  non  inucn- 
tus  in  illo  potcftj&cftrcmittcndus  ad  eum-,  debitor  vcro  cx  contraitu  conuc^  ' 
niripotcft  in  loco  contratftus.  fi  inillofit  inucntus ,  &  non  alias ;  prxtcrquan^ 
in  ccrcisaliquibus  cafibus,  m  quibuscommunisrcgula  &conclu(io  liinitatur. 
Quar  dcindc  dcclaratur  ,  vc  appcllacionc  locicontraclus ,  vc  debitor  in  co  con- 
ucniri  pofsic.  fi  ibi  inueniatur.,isintclligacur,in  qucmdcftinaca  cftfolucio  Pof- 
tca  dc  conucncoarbicraria  a^ioncagicur.quiccrminocranfado.quocunquc  in 
loco  conucniri  poceft.Ac  candcm  dcforo  domicilij.inlquo  fpccialc  illudcft, 
vt  &:'non  inuencus  in  illo,conucniridebicor  ibi  pofsic;  inccllcito  cex.inl.harrcs 
abfens^.tinal.fF.dc  iudic.  - 

'     *  Qonuenientia.g,    P^S'^S9*  , 

PLcna  probatio  in  contra-T^ihus  effictturduobus  tcftihus.  Et  vnus  femi- 
plcnariicfhcicprobationem  dummodoomnicxccptione  maior  fit  -,  qul 
uis  fi  vnus  ahqua  fjfpicioniscaufa  Jaborcc,&  alcer  inccgr.r  fidci  fir,  plc- 
nd  probcnt  Quod  tamcn  ahquandofallic , vc  in  criminalicaufa  ,  &  maciimo- 
niali ;  inquibus  vtduoplenc  probcnc.omnifufpicionis  noca  iramuncs  cfl^edc- 
bcnc.In  vlcimis  vero  voluncacibus  plurcs,  quamduo.auc  crcsrcftes  dcfidcraa. 
cur.  Quod  6c  in  a<ftibus  mcer  viuos  eucnirc  aliquandopoceft  humana  lcgc  fta- 
cucncc  ;  qua  &  probaciopcr  ccftcsin  aliquibuscafibus  irrirari  poccft  .admifla 
duncaxat  quat  pcr  inftrumencum  publicum  fic.Scd  lcgchuraanaeffici  ncquic» 
vc  vnius  duncaxac  teftimonio  plene  credacur.Cui  camcn ,  fi  ccrcu  illud  fir.cd- 
uentioac  padli  credcc  fc  pofl unc  concrahcnccs. 
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(jonuenitniia.  la     pag.z6^.  %  • 

C Oncradosde  re  curpi ,  non  vtlec  iurc  ipfo,  Hcuc  nec  celebracus  obrar* 
pcm  caufara,vcluti,cum  promitritur, vc  malcficium  fiac.Adqucm  ca-  . 
ium  pcrcinctquaEftio  dc  promifTo  mcrecricicoituscaufa;  inquacom* 
muncsinuiccmconcraria:  adducuncur|&cum  Accurf  ncgaciua proba- 
tar.  Promifiio  verd,  ne  fnaiefictnin  fiaC}  mero  iore  tene^  (ed  excepcioois  ope 
elidicoriflelblotu  exea  Tcpecipoceft.quodlecos  eft  de  (blucoftipnlacioniicaoia» 
Tcmaleficiomfiat. 

ConuenientiaAU  pag,z69. 

COniradus  omnes  per  procuracorem  celebrari  polTunc  ^  in  quo  i  ce(la<^ 
mentisdifcernoncur .  quorom  ocdinacio  procoracori  commicci  oequic. 
Ec  quanuis  maBdacumadcomcabendom  reoocecoci  ^alec  concrados 
virrute  illios  geftus,procuraci»e,8ealceroconcrahcnte  de  rcuocacionc  ignarit. 

Qood  in  mandacoad  maciimoniuroconccahcndumfecuscft  Similicerin  man« 
dacoad  iurandura.ad  voucndum^qua:  orania  per  procuracorcm  fpccialc  man-' 
dacum  habcnccm  ficri  ponunc.  Alia  aucem  quac  corporalcm  cxigunc  adum  ad 
fbi  expedicionem,  aucpropriae  parcisprzlenciaai ,  pcrprocuracorcm  gcri  non 
polTonc. 

,  C  A  P.  it. 

^egeneraltbus  contraSmm  di^remiis. 
Differenua.u  fag-zj^ 

COnrradusalij,ac  peneomnes  iurisgentiumorigine  funr,alijinrisciu|. 
lis.  Ec  quanuis  princeps  gencrali  lcgcftacuercpofsic,  ne  luris  gcncium 
cocradus  valcacabfquc  ccrta  ahqua  fblcniiicace  eadcm  lcgc  pracfcripca, 
illom  camcn  abfolucc  collcreoon  poccft.H2c  vec6circaiurisciuilis  coQcca- 
Aos  poceftitt  iUi  compecit 

T)ijferentia.l.  pag^i^* 

COntra^usalij  nominati.alijinnominaci  dicuntur.inrer  quosdifTcren* 
cia  muhiplcxrcpericur.Ecinccralias ,  prarcipua  illa  cft,  qiix  fpedlacad 
adtionis  ortutn.t^uamnominatiprodiiconc  exipfbconrenfuiin  innomi- 
iiacisver6ancercicndicionem»aatf  mdti  implemencom  nonoricor.  Idque^ 
non  Ibliim  duili ,  fcd  Poncifido  eciam  iore,  quo  leges  ciuiles  de  ionominacis 
conuentionibus  abrogacc  non  reperiuntur.  Difcuiicur  deinceptanccpi  qa«« 
ftiode  nacurali  obh'gatione  ex  innominacis  conuencionibus  ance  implemen- 
cum  oiiundaiqux  adimatmc  refoiuiturjita  umen  vt  iblucicepecicionem  non 
*  ^  impcdiac. 


Argumenta  Capitum. 

iropcdiat ,  ncc  in  animi  iudicio  pacnicendi  facultas  mancac  fublata.  Er  an 
adhibico  iuranicncoin  his  conucncionibus  pa:nicencia:  locus  {jc.cra^acur.  De> 
mdetdcconcniftibttS.inqiiibmobUgacionesre  concrahi  dicuncur.addifrcrcn- 
tiameoruminqaibQsex  coafenfii  nafcicor  obligacio.  Quosomnes  confeofu 
£eri ,  cradicur  tccfi  ia  oinnibus  obligacio.  excoafenlanouoriacuc.  Podretno 
fubdicur  de  nocaciorum  ftipulacione,  qua  ioocMiiiiiacus  concra^us  efticuuc 
nomiaactts.  '  \  "  / 

CEIebrisapiid  vcriufque  ioris  Inccrprecesconcia(hiOm  bonx  fi<lei ,  U 
ftridi  lurts  diiferencia  eft ,  eiufque  ccgnicio  ad  vartos  iuris  acciculos 
pcrucilis,  Dc^uibus  prarfcnci  in  locoagitur  ,  pracmifla  pnus  nominis 
cxphcatioiic  ac  differcntix  inier  hos,&  illosr.inonc.qu r  lui  i  quidem  non 
cft.  Prima  crgo,  incer  cosdiftcrcntia  afsignat nr.quia  doIocaiiCuii  ii.uuc  con- 
Cra^ui  bonx  Hdci.ipfo  lurc  nuliusmancc^quo  dolo  concra^Llus  licidli  luns  non 
maaec  icrtcas,ied  refcindicur.Secundadiiferencia  cicca  vfuras  vcrlacuricai  de 
vfiiris  difpucario  ad  vcrumquc  ius  fubnc£kicur.  Tcrciaad  rcipeciui;  fradus 
percincc  i  qui  m  bonz  fideid«2ionibus  vcniunc  cx  morae  ccmpore.  0;  aliquan- 
do  ctiamantcmoram,vt  in  vcndirionis  &emptionis  contfadujnon  fic  in  ftri- 
diiuris  ludiciis  Dcinde  agitur  dc-faciendi  oblig.uionibus.in  quibus  obljgaiio 
fucccdicadinccrcdcitccus.cum,  rcm.dare,  cll  inobUgacionc,  omiila  in  iioc 
gloft'.  difterencuiiiicer  bonae  fidei,&  ftridi  lurisconcrailus  i  quscommuoicec 
cft  reprobaca.  Alia  deinceps  incer  nancupatas  conuenriones  fubijcitur  difte- 
rcntia qua; pcrcinec  ad ca  dc  quibus  nec  adam» nec  cogicacumd concrahenci- 
bus  fuilVet.Hinc  tandcm  ad  iftimationem  rci  dcbitaj,  fecun Jiim  morar  tcm- 
pus.ac  quanti  plurirai.lato  calamogradns  fit  Non  ociofa  quidcm  lam  mfcho- 
hs.quaminprac^icadifpucaciocum  ahoru  lurium  iQCcllc^u,ac  Rcgias  lcgis 
ocnacu^imulaooflcrili,  in  lib.^.cicul.io.  . 

DE  diuifionc  contra^unm  ingracuitos.  &onetofos  fcquensdiflTcrenria 
cft  ;  in  qua  difficilis  cnodatur  difcepratio  dc  padis  quje  otfendunc 
naturam.fubdantiam  vccontraduum  quibus  apponunturjcuiufmodi 
func  onccofa  padagratuicis  concradibusadic^a  ^  qux  aliquaudo  viciancur» 
vceoenitin  mncut  concraAu  ,qui  gracuiciiseft^&onerofom  pajfi^om  quale- 
qoalefic ,  tollicur  ab  eo,  yc  vfiiniriom*8e  omni  iore  reprobacum  ,  mucuo  oec- 
jnaneiice(aliquando,fpreconomincconcradus,  alium  abco  qui  a  contrancn- 
cibuscft  cxprctrus,  inducunr.quod  ad  legualiquarum  intelleftum  abfcruatuc. 
Traditur  deinceps ,  oncrofos  contradus  .firmiotcs  cflc  quam  gracuicos  ,  feu 
JucraciuoSihi,namquc,ingratitudiniscau(a rcuocantur.qux  non  faccfsic  ncgOr 
ciumftabtlicatt  illocom.  ldcicc6.non  reuocaturemphyceufispropccr  ingract'*"  . 
nidinem)  quctflunen  renouacionis  peceiidffiari  impedimenco  erit » ficuc  neci' 
conduOor  eam  ob  caufam  darance  locationis  tempore  expelli  pocerir.  In alio 
detnde  nocatormaiorfitmicascoiitnftttamoneroforum,quaro  locraciuorum,. 
%         '  ^^^i^^^-^-  ■  -  j^-.  Yv..4,^:^  qu* 
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^^rgumenta  Qafitum. 

qus  ccrnicuc  in  alicnacisin  fraudcm  credicorum.£xquOipoftr^in6inftRI|rad 
-jecifioaem  1.9aociesC.de'rei  V6&dicaccum  limicanooeM  eam,ooiMqQ^  iiib- 
limicacioiie. 

'Dijferemia.s.    f^g^l^S-  . 

COntraftusaHj,.iddominijacquificioncmfuiicinncnti,aHj  adalios  vfus, 
£c  cxillisqutiiominijqu«ceiidi€au(agcrancur,illud  abfquccraditione 
noii  CfansKcairi  quodtecas  eft  iairlcimje  voloncacis  aftibns;  cniiis  dif. 
ferenciae  rarioaisignatar.Deinde, ad  fpccialcs  cafus  ,inquibu5dominium  find 
Cradictonc  quzricur  exconcra^u,  difpucacio  tcndic,  qua!  po(la1ios,circtpa^  « 
Iegiscommiirori.'c,adic£^ionisin  dicm,&  rcfolutmaaHa  fiifiuscxtcnditur^noua 
.  fubtextafcntcncia.  Atquc  cxindc  devtilis  dominij  cum  diret^loconfolidatio- 
ncagicur.Poftrcmodc  (ingularis  rucccfforis  iurc,  cam cxCxfarea lcge,quam 
cz  Re^  Loficana,  ad  expeUendum  cddadorem,  ad  SnlBbM  pendeiices  venr 
idicionis  cempore ,  pcnfioDcmqu^  debiiam  expncdio  condafto  ruftice  i«ttt 
*vrixino. 

C  AP.  jj. 

7)e  ordinarijs  clauffiiis  contraSiium. 

(Jaufula.u  pag*^6i. 

POfl:  contrahencium  pcrfonas ;  &oontraftuum  omnium  conuenicntiast 
atquc  incer  cos  ciuilcs  quafdam  dilfcrcncias ,  pro  operis  complcmenco 
'vlcimamdeordinarijs»  (reqaenrtbofqueeoram  claufulis  capuc  eft.  la 
quo  illa  primamibccicaeft  locum.qos  depoficaria  nuncupacur}  qus  iuro 
quidcm  valeC}<]liiacamcn  odio(arepuca{:ur,(lri£lc  accipienda  efti  nonnulliqu6 
idcircd  fubijciunCQC  Cafus,  in  quibuslocum  illafibi  ilon  vcndicac  Primus  cft, 
cum  dc  nuUicarc  concra^us  fcripcura  ipfa  conftac.  Sccundus  in  minorc  fig-       '  . 
natur  ,  qui  reduucionis  auxilio  aducrtus  concradum  audiecur,  dcponcndi 
^laufula  noo  obftance.   Tercius  in  SVio  hzrcde  patris,  qui  concca^ab 
/illo  geftoie  legicimaporcioae  6nadacam  maoere  proponic.  Qiiarcos ,  execu- 
^fionem  (enteoric  relpicic  QBincas  paaperemnon  valeocem  deponere  con- 
ventam  pecuniam,  vtaadiacur.Scxtus  pcrfonam  illius  cum  quo  deponendi'  * 
padumadimplcndum  erac.fi  podcontra^um  detcrioris  condicionis  fic  cSc'^. 
^us.  YlcimotKegium  refcripcum  lahanc  ciauiulam  fpecialccxplicanir. 

CJai4fula.z.  pag'i^i* 

SEquensdaofalaeft,  de  dcSlcorepro  couplemento  contradfts  dcando 
in  pcrfona publici  alicuius  officialis; quxprarccdcnte  durior  repuraturi 
ita  vt  cius  valtduas  in  dubium  rcuocetur,  prarmifsio  prius  dc  validicate 
IM.iusiofcripcurapciuacaadiusKcgiumJLuficaau.Icemjaaprocuracoriu  man' 
•      •  dacum, 
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Argumenta  Qapitum. 

^acum,qu6d  nuncupaca cUufuIa  imporcac.nnc fcripcis  valeac.Tandemqu^  ,  in 
dcbicotis  hzcedes  cam  noncran(ire,ilIo,re  inccgra,morcuo,pcobacar. 

Claufula,].  f^^-il^- 

CLaufula ,  fcu  conuencto,  quod  vnius  concrahencium  iuramenro  ftecuf, 
iurc  valida  c(l ;  illo  camcn  inique  lurancc  >  ad  arbitrium  boni  viri  res 
rcducuur  \  &c  probacionibus  in  concrarium  obiacis  audicndus  cO:  alccr^ 
Bcc  valcc  padum  faculcacemhanc  aufcrcns.Iccm,ri  isqu^icx  paif^icouencione 
ittrare  pocutc.anccquam  iurcc,moriacur,iurandi  poccftas  ad  h«redcs,iUius  non 
rran(it,Aec  fi  corum  mcncio  in  concradu  hCta  fuifTeCiquia  iurandi  faculcas  in- 
ccrtxpcffonaicommitci  non  potuic.Vndc.quodcommuniccr  craditur.contfa- 
hcntium  paftoeffici  polfc.vc  vnius  ccftiTnonio  pienc  crcdacur,  dc  vnoahquo 
ccno,&  fuperccrco  negocioincclhgitur. 

Qaufula.^.  fag.y^^, 

ANvalcac  claufula^quodpriuacx  concrahcnciu  fcripcurz  ,  ancalcerius 
ftecurvc  publicas,concroucrcicur,  foneencijsiauiccm  concrarijsaddu- 
ftis  ■,&poftaliquadc  fcriptur^  priuacac  fidcadduda,&  dc  parcium 
conucntionccirca  cam  camadmscomuaun«,quaniRcgium,cam  cafuumdi- 
ftinAioQC  fcfoluicur  qua;ftio. 

Qlaufula,^.  pag.^Si. 

ADfbri  rcnunciacioncm  ,atquc  alieni  iudicif  prorogationcm  pratfcns 
fpccUc  cbufulai  in  qua  dc  iure  communi. &  I^cgio  LuCtano  agituc 
ad  cxprefram  concrahcncium  paCiioncm  qu«  alicno  fe  iudio  fubmic- 
cunt;  &ad  prorogatiancm  cacicolitigancium  confcnfgi  indu^^aro;  varijs  in 
Ycrumquc  cafum  limicicionibus  addu^is;  poft  quA$  n^nDi^iff  f«quuncur  am< 
pluciones  ad  prorogationiccoouencioncm. 

Claufula.6n  p^£*i9^* 

AGicurdc  inftrumcnco  Guarcncigiaco,  quod  paracam  fccu  fcrtcxcciu 
cionem.  Sed  non  apud  nos  quanuis  Guarcncigis  claufula  fcripcurac 
addacuc-lquia  concrahcnciumptdocfficj  nopopcft,  vc  abcxccucionc 
incipiacur.Adeo,*vc  nccex  parcium  conuencionc,  fenccncialata  concra  vnum 
cx  fidoiuflroribus.auc  rcisdcbcndi ,  contra  alcerum  cxccucipni  mandafi  pof- 
fic.Ncc  lacaconcra  debitorcm  principalcra,  aduerfus  hdeiulforcm  illius  habcc 
exccucionem  paratam  ,  prxccrquam  in  fidciu(rorc  iudicij.  Eft  camcn  cafus  in 
quo apud nos quafi cx  inftr umcnco  f uarcncigiaco  ad  cxecufioocm ftacjm  agi* 
cufiaui  figuracur  inconucncione  iudicis  prxcepco.fpufencfinciaintecucoicnce 
conhrmaiajcum  incclledu  Rcgiar  Ord.lio.i^.cicul.^t. 

»V  CUu^ 
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%4rgumenU  QapHMmi 
(^laufula.j.  /^^•403. 

HMc  claufula  ad  pcrronrccapturatn  pertinet.a  quacx  partii»nic6ucn» 
cionc  cxccutio  inciperc  potcft ,  cum  alias  in  bonis  fieri  prids  dcbcac. 
,^  Padtum  vcro  vcdcbuorcm  ilatuca  dic  non  rolucntcm  pr^ria  auchA* 
«iniie  faipcrc  pofiit  ctediror»  non  ▼alcc,  prxtcrquam  ad  hoc  vriiiAtdflilft 
-pePaiepoisit  pro  captura  itlhis ;  quo  tamen  iurc  ca(iecctccltBor,(i  iudice  omxf* 
'10  venioc  ad^capniffam  {Ibd  ivscredm  propccr  hdc  non  amicwr.  De  beneficio 
ccfsionis  bonorufn  dcindc  agitar  adancipftcm  quarftioncm  dc  renuntiatiOf. 
nc  illius.  Cui  alia  annc^untur  lurit  auxiliapro  inope  debuorc- vc,  videliccti 
dc  iaboribus  manuum  fiiarum  viucre  pcrmictacur ,  lacarccre  dccencus  a  crcr 
dttore  aJacur.ofierendo  lem  propccuniario  debito.cAm  idapBdHempcor  noa 
feperitiir,innicocrcdtcoieliDerecur.Poftii6m6  addicnr»  beneficinm  celsiontt 
bonorumidcbitote6fty,8gpcrfenalia  aliaiUiindolctfideiofforibns  einsnoii 
proddTe. 

DElBmmeato  agicnr ,  quod  concra^bus  adifcirar,  proconfirmacioncr. 
eorum.Eccommnnis  diftinOiopnBmiccicar  ,cnms  auchor  eft  Bald. 
(ecnnddm  qoam,  bbligacoriomnoneftqnodbonis  moribus  nacttralt* 
busaiitPontificio  iure  indudis  repngnatjfecas  u  cioiUbus  tancum.Hinc,quia 
cifiilibustantiim  moribus  irrita  eft  donatioincer  virum,&  vxorcm ,  valccad- 
hibico  iuramenro.Similiter&  concradas  minoris,&  alij  ciuscnodi.Econt^  in 
luramenco  a  marico  przftico  pro  dote  vxocis  folucnda  vlcraquam  fiicero 
pdfi^t,  qnod  non  ▼alec,  lecakidAQi  commonem  ,  quac  defendicar.DiMdCi  dis-! 
jnde  rationedefendicur  commanis  Legiftamm  rcntcntia,fcciiiidi^mquan» 
fioneftobli|atorinmioi»meaciimdo  non  teaocuido  ccftamcace.  Similiter: 
&  communisalia,quzprobat,nec  cum  iuramento  valere  pa^^um  dc  harrcdo 
aliquo  indicuendo.Ocfcndicur  irem  communis  probans,  donacioncm  omniu 
bonorum  przfencium&iiicurorum  neccum  iuramento  valere.  Q^x  camcn 
abiqoeeoeoclefis  fiiftavalec.yicim6 ,  de  legc  Kcgia  Lufiuna  craftacor  iora- 
menca  pciaimiffoffu  conciadibas  appoai  probibenc^  de  locellefto,  cacione,  lc 


COnuentionalem  pznam ,  quz  frequencifsimacft  in  humanis  conuen-? 
cioaibns»  KaCam  effe.cradicnr ,  fabiefta  dilpucacione  ad  fbram  ammjri 
ananceiiidicislencenciani»  inillodebeacur.  DondedeYfllidhwceililuf 
qntndo  concra£)^ui  nullo  adijcicar»qa2ftioannedicnr,adcommune  ios.fle 
Rcgiutn  vcilis.  Tandcmque  de  conuencionalis  psmz  fumma  agicor.  Ejt  do 
nullitatc  illiuscumcontra^hiiapponitur ,  quo  certaquancicaspromicticurrel 
^ux  ^oaderc,aumcxo«auc  mcnlocaconiailiCipropcec  vfurcprxiumpcionem. 
'  CUufiU 
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fufrgumenta  Capuum» 
Q  laufula  decima.     pag.  431. 

cranstcrcur  .  quam  conft.tuci  tcmporccoDftuucns  habcbac.  Ec  ronifsio 
qujdcm  «atrannaw  verapo(refsiocft,quanuistran$fcrcndi  modus  fiaus 
fit^Hocauccm  modo  polTcfsio  non  trasfcrtur .  quandocontruaus  cui  claufula 

infcrKur.iurcnonvalct.Nccctiamcollaroconft.tutomccmpuspoftmortcm 
confb.tucntis.Cuiusramcn  morcc  aucetiam  conftitutari, .  confticutumamca 

ntc  fadum  "on  fin.cur.Illo.dcniquc.pcfrefs^o  non  quxricurabfenc^^^^^^^^ 
mincficanccacccpcacioncm  illius.  i«.i».umMio 

QlaufuU  vndecima.  pag.^16. 

Ecfaufula  vfusfruftus  rcfcruatiua confcqucnccr  agicur,  quar  conaici- 
-  ^  rf  '  P"        ^"«m  ^  poncfMo  fiac  cransfctcur  ;  fcd  ciuilis 

folummodo ;  in  quo  ab  illadifFcrt.  pcr  quam  vtraque  poffcfsio  acoui. 
ntur  conft.cucario  Cui  .dcirc6.&  non  conft.tucnti  violcnccr  ciefto.coS^ 
rccuperandarpoircfsiomsinccrdiaum  Dominium  vcr6,&pcrhanccumcirulo 
hab.Ii  rransfcrcurjin  quooum  c6ftitut,  claufulafororizac  -  ficuc  &  in  i^Io  qnod 
tuum  non  opcracur  cftcaum.  cdni  concractui  .qui  lurc  non  valec,adijcitur. 
Vltimocummag.scomniunifcnccnciaprobacur.valcrcdonationcmomniuiii 
claufuTa""^'*  ^"""""'^  fucurorum,hac  vfusfrudlus  rcfcruatiua  fupcrindudba 

Qaufula  duodecima,     pag.^^S*  ^ 

CLaufuIr  ,r^tomane»te  virtus  cft ,  vc  capicalc  ,  &  pxna  fimulpcti 
5°^"'  .^^*!*^  f*;"^*^'  ""'""^ '  quanms  fxpius  alccr  concradui  non  obc- 
diac.nifi  ilh  addacur  claufula,/i,//«,f^^,r/r;.  Ncc  illa  quidcm  morar  pur- 
gacioncm  impedic.  Solumqucpcoilloqui  feruacconrra(2:um  ftac  vircus  .llius 
aducrfus  alccrura.  Qua  luramcntum  pociri  ,cxcoramuni  placico  vlciino  no- 
tacur.  *^ 

Qlaufula  decima  tertia.     pag.  ^41. 

Laufuladcfpcciali  obligationc  bonorum  aliqaorum  poft  srcneralcm 
vnmcrforumfcripca.vciliscft.quia  fpccjalisobhgatiomagisaffictrcm 
&  plus  luris  tribuic  crcdicori  ,  ouam  gcncrahs ;  vt  in  fctuofpccial.cci 
obhgaco,  &ahjs  vidcrc  cft  .  Quia  vcr6fpcciaUs  obligatiofupcradd.ta  eencrali 
ahquando  iHiderogatin  mrc  pnoritatis.vc  in  cafu  l.z.C.dcpienorib.non 'fra 
ftra  poft  vtraraquc  fubdicurconfuctaclaufula  dcnonderogaiidogencralipcr 
K^ecialcm.  Gcncraliautcm  bonorum  obligationc,  h^rcdum  bona  qua:  i  dc 
funao  non  acccpcrunc,  non  vcniunc.Ecan  ca  dcfunaus  obliMtccxprcfsi 
pofsic,quoa  controucrfumcft,vlcim6dilpuiacur. 
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Argmtma  CapUum. 

QlaufuU  decima  quarta.    pag.  4.^8. 

IVrium  omrnuin,&:  priuilcgiorum  rcnuntiacio  inccr  contrahcntcsafsidua 
cftiqua:  tamcn  non  opcracur  circa  ca  qux  publjci  fauonscaufa  funcclar- 
gica .  Ec  gcncralis  rcnunciacio  omnium  lurium ,  &  priuilcgiorum,  poft 
fpccialemaliquoram.neininaciin  feriptam.a(3fimi1ia  fpccificactsreftringicur* 
An  auccm  fola  ipfa  gcncralis  in  inftrumemo  icripca valeac ,  U  dc  qaibas  ia* 
celligi  <lebeac»poftrcni6  craditur. 

QlaujHla  decima  quinta.  p^g-^V* 

NOcariorum  ftipalacio  abfencium  nominefiifta,frequentifsima  efl.  ac 
valde  vcilis,quam  confuccudo  vbiquc  approbat,  eamque  Icgibusciui- 
libus  fcrui  publici  figmenco  indu«flam  probacur.  Ex  quo,in  ambigua, 
concroucrfaque  intcr  Dodlorcs  qua;(lione,an  ancc  racihabicionem  abfcncis.ius 
iili  irrcuocabiliteracquiratur  notarij  ftipulatione,  affirmaciua  opinio,  quam 
communis  probac ,  detendicar.  Idqoe  non  in  donacioae  folammod6 ,  tcd  ia 
re(^»edittisectam  oncroHsque  concradibus ,  ierai  afgomenco  qoi  domino  foo 
ia  omnibas  irreuocabi  I  iccr  qocric  Quo  icem  argumenco  probacor,  noo  poda 
norarium  ftipulari  dircdo  ac  principaliter  nondumnatis,  neque  conceptis; 
poire  vcro  abfcnci  cuipiatu, acpoftcris  lilius  quod&  illi cum  fecuo  commuoe 
ciTeyvltimo  iiocacur.  *  .  . 

(Jaufultdecimafexta^    fag.^6Q.  ' 

CLoofiik  ifla  claadittrpr«fens  opus-,  illa  quidem  in  teflaiifeBCit  fre- 
quentifsima eft, atqae ctiamin iudicijs in quibus plurcs pperacur  cfFc- 
&\is.  IncontraftibusquoqurKrcilitcr  adijcitur.Nccmirum  vt  inhuma- 
nis  difpo(icionibu$  vuiisiu  lic,  U  opcroia,  qu2,  «mmmtbm  m«d$ ,  clauiiilc 
nomcn  acccpic.  '  ■ 
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